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NATURE  AND  CLASSES 


§  2574.  Definition  and  nature  of  conditions.  A  condition  is  an 
uncertain  event  upon  the  happening  or  not  happening  of  which,  as 
the  case  may  be,  the  parties  have  agreed  that  the  legal  effect  of 
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part  or  all.of;"thcrVtotfact  shall  depend.'     As  is  the  ease  \vith  so 
man^  tetmSrVhich  are  taken  by  the  law  from  daily  life,^  the  term 
..*^0Dditi6ii"  has  a  "number  of  related  meanings  which  shade  off, 
',' '"/9^'^'i°to  the  other;  and  neither  in  popular  language  nor  in  the 
•  '  language  of  the  courts  and  the  text  writers  is  an  accurate  distinc- 
tion drawn  between  the  different  meanings  of  this  term.     If  the 
confusion  were  one  of  words  only,  it  would  have  no  worse  results 
than  a  rather  detailed  explanation  in  each  case  of  the  meaning 
which  attaches  to  the  term  as  it  is  then  used.    Unfortunately,  the 
confusion  has  frequently   gone   far  beyond   a  mere   confusion   of 
words  into  a  corresponding  confusion  of  ideas.    Accordingly,  some 
of  the  different  meanings  which  attach  to  this  term  will  be  noted 
briefly. 

Since  express  conditions  are  created  in  accordance  with  the 
intention  of  the  parties,  either  by  specific  language  making  provi- 
sion therefor,  or  by  necessary  inference  from  the  contract  when 
construed  as  a  whole;  and  since  the  consequences  of  the  breach  of 
such  condition  are  ordinarily  agreed  upon  by  the  parties,  the  ques- 
tions which  arise  in  connection  w^ith  conditions  of  this  sort,  are 
usually  limited  to  questions  of  construction,  to  questions  of  the 
validity  of  the  conditions,  and  to  questions  of  waiver.  The  ordi- 
nary rules  of  construction  apply  to  express  conditions,'  although 
the  general  principle  that  provisions  which  operate  as  a  forfeiture 


1  See,  Conditions  in  Contract,  by  Clar- 
ence D.  Ashley,  14  Yale  I-aw  Journal, 
424;  and,  Conditions  in  the  Law  of 
Contract,  by  Arthur  L,  Corbin,  28  Yale 
Ijlw  Journal.  730 

Upon  the  jreneral  subject  of  the  na- 
ture of  the  condition,  see: 

England.  Eichards  v.  Hay  ward,  2 
Man.  &  G.  574;  Roberta  v.  Brett,  11 
H.  L.  Cas.  3.17. 

tJnited  States.  Mercantile  Trust  Co. 
V.  Hensey.  205  U.  S.  298,  ol  L.  ed.  811. 

California.  Diepenbrock  v.  Luiz.  150 
Cal.  716,  L.  R.  A.  1915C,  234,  115  Pac. 
743. 

Maine.  Skowhe^an  Water  Co.  v. 
Skowhewan  Villaofe  Corporation,  102 
Me.  323.  66  Atl.  714. 

New  Jersey.  Mackenzie  v.  Trustees, 
67  N.  J.  Eq.  6.V2,  3  L.  R.  A.  (N.S.)  227, 
61  Atl.  1027. 


North  Carolina.  Rrnddy  v.  Elliott,  146 
N.  Car.  .ITS,  16  L.  R.  A.  (N.S.)  1121,  60 
S.  E.  507. 

North  Dakota.  Walker  v.  Stimmel, 
15  N.  n.  484.  107  y.  W.  1081. 

West  Virginia.  Carper  v.  United  Fuel 
fins  Co.,  78  W.  Vn.  433,  L.  R.  A.  lOlTC. 
171,  80  S.  E.  12. 

See  also.  Conditions  in  Contracts,  by 
Georrre  P.  Costigan,  Jr.,  7  Columbia  Law 
Review,  151. 

Whether  in  order  to  amount  to  a 
true  condition  the  event  must  be  a 
future  event  or  whether  it  may  be  a 
past  or  present  event  concerning  which 
the  parties  nrc  uncertain,  is  disciHseJ 
elsewhere.     8ee  §§  2594  et  seq. 

See  also  §  222. 

2^ee  §.k5. 

3  See  ch.  LXIII. 
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are  to  be  construed  against  those  in  whose  favor  such  forfeitures 
are  effected,*  frequently  results  in  a  much  narrower  construction 
than  the  courts  would  use  in  case  of  covenants  or  other  provisions 
which  would  not  operate  as  a  forfeiture.  The  dislike  of  the  courts 
for  conditions  which  operate  harshly  and  oppressively,  has  ex- 
tended, however,  beyond  mere  rules  of  construction,  and  in  many 
cases  the  courts  refuse  to  enforce  conditions  upon  which  the  par- 
ties have  undoubtedly  agreed  on  the  theory  that  such  conditions 
are  either  illegal  or  void,  as  contrary  to  sound  public  policy,  or  as 
tending  to  produce  results  which  the  law  forbids  or  condemns.' 
Since  these  subjects  have  been  discussed  in  detail  elsewhere,  the 
only  question  that  remains  in  connection  with  conditions  is  the  ap- 
plication of  these  general  principles. 

§2575.  History  of  law  of  conditions.  Long  before  simple  con- 
tracts were  recognized  by  the  king's  courts,^  and  probably  before 
the  contract  under  seal  had  become  established  as  a  formal  con- 
tract,^ the  king's  courts  had  been  confronted  with  a  number  of 
problems  arising  out  of  grants  of  land  or  interests  in  land  upon 
condition.  Since  the  king's  court  was  the  court  in  which  the 
greater  number  of  questions  concerning  freehold  estates  would  be 
decided,  and  since  under  the  so-called  feudal  system,  questions  of 
this  sort  were  among  the  most  numerous  and  vital  of  those  which 
were  presented  for  adjudication,  the  courts  were  forced  to  develop 
these  principles  at  an  early  stage  of  English  law.  As  is  always  the 
ease  when  legal  ideas  are  developed  at  an  early  stage  of  legal  his- 
tory, the  rules  on  these  subjects  were  technical  and  regarded  form 
rather  than  substance.  Archaic  as  they  were,  they  supplied  a  great 
need  in  the  community;  and  the  deficiencies  of  contract  law  in  the 
king's  courts  were  to  a  large  extent  supplemented  by  the  law  of 
real  property.'  When  the  sealed  contract  and  later  on  the  simple 
contract  came  to  be  employed  as  instruments  for  conducting  busi- 
ness, there  was  therefore  a  great  mass  of  authority  on  the  subject 
of  conditions  and  a  number  of  well-settled  principles.  By  analogy 
to  the  law  of  real  property,  a  great  many  of  these  principles  were 
carried  over  into  the  early  law  of  contracts,*  and  the  definitions 
used  and  the  authorities  cited  upon  the  subject  of  conditions  in 

4See  f2054.  tSee  §11. 

•  See  clis.  XX  et  seq.  4  See  (1isciiB»ioTi  in  Metropolitan  Life 

ISee  §§23  et  seq.  Ins.  Co.  v.  Goodman,  10  Ala.  App.  4*46, 

2See  §20.  65  So.  449. 
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contract  law  are  very  likely  to  be  drawn  from  the  law  of  real  prop- 
erty even  more  freely  than  from  the  law  of  contract,'  since  the  law 
of  conditions  is  still  worked  out  in  much  greater  detail  in  real 
property  than  it  is  in  the  law  of  contracts.  At  the  same  time,  the 
constant  tendency  of  modern  courts  is  to  disregard  the  outward 
form  and  to  look  primarily  to  the  intent  of  the  parties;*  and  in 
this  tendency  the  courts  feel  freer  to  treat  conditions  in  contracts 
in  a  rational  manner  than  they  do  when  they  are  dealing  with  con- 
ditions in  deeds,  leases,  wills,  and  the  like. 


§2576.  Condition  distinguished  from  covenant.  A  condition, 
as  we  have  scen,^  is  an  uncertain  fact,  which,  as  a  result  of  the 
agreement  of  the  parties,  is  to  affect  the  legal  effect  of  the  contract. 
The  condition,  accordingly,  in  its  more  limited  and  accurate  sense, 
does  not  contain  any  promise,  either  express  or  implied,  on  the  part 
of  either  party,  to  bring  about  the  happening  of  such  uncertain 
fact.*  Accordingly,  if  the  fact  is  a  true  condition,  the  happening 
or  not  happening  of  the  event,  as  the  case  may  be,  may  terminate 
the  legal  rights  of  the  parties,  and  by  the  terms  of  the  contract  it 
may  result  in  the  substitution  of  other  specified  legal  liabilities  for 


•  See  Redman  v.  Aetna  Fire  Ins.  Co., 
49  Wis.  431,  4  N.  W.  591. 

•  See  §§  2021  et  seq. 

1  See  §  2574. 

2  Green  County  v.  Quinlan,  211  U.  S. 
582,  53  L.  ed.  335  ['"condition"  used  as 
meaning  ^'covenant,"  affirming,  Quinlan 
V.  Green  County,  157  Fed.  33] ;  Diepen- 
brock  V.  Luiz,  159  Cal.  716,  L.  R.  A. 
1915C,  234,  115  Pac.  743;  Cavanagh  v. 
Iowa  Beer  Co.,  130  la.  236,  113  N.  W. 
856. 

"The  attitude  of  the  parties,  indi- 
cated by  their  respective  claims,  leads 
us,  in  the  first  place,  to  consider  the 
meaning  of  the  terms  'condition*  and 
'covenant'  and  to  ascertain  their  signifi- 
cance as  bearing  upon  the  present  con- 
troversy. 

"Numerous  authorities  might  be 
cited  in  which  a  'condition'  is  defined 
to  be  something  inserted  in  a  deed 
for  the  benefit  of  the  grantor  giving 
him  the  power,  on  default  of  perform- 


ance, to  destroy  the  estate  if  he  will 
and  revest  it  in  himself  or  his  heirs. 
A  'covenant'  has  been  defined  to  be  an 
agreement  or  consent  of  two  or  more 
by  deed  in  writing,  sealed  and  de- 
livered, whereby  either  one  of  the 
parties  doth  promise  to  the  other  that 
something  is  done  or  shall  be  done  in 
the  future.  While  there  is  more  or 
less  variation  in  the  language  em- 
ployed by  different  courts  in  defining 
and  giving  effect  to  these  terms  the 
decisions  are,  in  substance,  practically 
the  same.  Some  of  the  authorities 
point  out  various  terms  and  expressions 
having  a  well-settled  meaning  and 
which  are  clearly  and  indisputably  in- 
dicative of  the  intent  of  the  parties 
to  the  instrument  to  create  a  condi- 
tion or  enter  into  a  covenant  as  the 
case  may  be. 

"A  more  extended  discussion  of 
these  authorities  would  not  be  profit- 
able in  view  of  the  fact  that  we  find 
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those  which  were  to  exist  if  the  specified  condition  had  not  hap- 
pened ;  but  the  happening  of  the  condition  alone  is  not  a  breach  of 
a  covenant  and  no  right  of  action  arises  by  reason  thereof.'  If, 
however,  the  condition  is  broken,  the  party  in  whose  favor  such 
condition  is  exacted  may  treat  the  rights  of  the  adversary  party 
as  terminated  or  suspended  in  accordance  with  the  terms  of  the 
contract,  and  he  is  not  remitted  to  a  right  of  action  for  damages/ 
A  covenant,  on  the  other  hand,  is  an  agreement  of  one  of  the 
parties  to  the  contract  to  act  or  to  forbear  to  act  in  a  certain  speci- 
fied way.*  If  the  party  who  has  thus  agreed  to  act  or  to  forbear 
to  act  breaks  his  covenant,  and  the  covenant  is  a  part  of  an  en- 
forceable contract,  a  legal  liability  of  some  sort  arises  upon  such 
breach,'  unless  the  happening  of  other  and  further  events  since  the 
contract  was  made,  have  operated  as  a  discharge  thereof.^  The 
covenant,  in  its  simplest  form,  is  therefore  merely  a  promise  by  one 
party  to  act  or  to  refrain  from  acting  in  a  certain  way,  and  the 


it  to  be  the  consensus  of  opinion  that 
no  particular  form  of  expression  is 
essentitil  to  the  creation  of  a  condition, 
but  that  if  it  is  manifest  from  the 
terms  of  the  instrument  that  a  con- 
dition was  intended,  the  estate  will 
become  defeated  upon  a  breach  there- 
of. In  Fowlkes  v.  Wagoner,  46  S.  W. 
(Tenn.)  586,  the  court  said,  a  condi- 
tion 'may  be  created  by  any  words 
which  show  a  clear,  unmistakable  in- 
tention on  the  part  of  the  grantor  or 
devisor  to  create  an  estate  on  condi- 
tion, regard  being  had  to  the  whole  of 
the  deed  or  will  in  which  they  occur.' 
It  has  even  been  held  that  the  same 
words  may  create  either  a  covenant  or 
A  condition  depending  upon  the  in- 
tention of  the  parties  as  such 
intention  may  be  determined  from 
the  context.  Chapin  v.  Harris,  8 
Allen,  504;  Tiffany  on  Landlord  and 
Tenant,  Vol.  2,  p.  1363,  §194.  The 
principle  therefore  upon  which  this 
qnestion  must  be  determined  is  well- 
settled.  The  authorities  are  briefly 
and  correctly  summarized  in  the  note 
to  be  found  in  1  L.  R.  A.  381,  as  fol- 
lows: 'According  to  modern  authorities 


n  clause  only  operates  as  a  conditidh 
when  it  is  apparent,  from  the  whole 
ecope  of  the  instrument,  that  It  was 
intended  to  operate  so,  or  in  other 
words,  there  is  no  technical  rule,  but 
courts  are  in  each  case  to  ascertain 
the  intent  and  give  the  instrument 
effect  accordingly."*  Perkins  v.  Kirby, 
S.l  K.  I.  84,  88,  ft5  Atl.  648. 

3  Way  V.  Greer,  196  Mass.  237,  81  N. 
E.  1002;  Schwab  v.  Baremore,  95  Minn. 
295,  104  N.  W.  10. 

4Dicpenbrock  v.  Luiz,  159  Cal.  716, 
L.  R.  A.  1915C,  234,  115  Pac.  743; 
Carper  v.  United  Fuel  Gas  Co.,  78  W. 
Va.  433,  L.  R.  A.  1917C,  171,  89  S.  E. 
12. 

•  Mercantile  Tnist  Co.  v.  Hensey,  205 
r.  S.  298,  51  L.  ed.  811;  Quinlan  v. 
Green  County,  157  Fed.  33;  Mackenzie 
v.  Trustees,  67  N.  J.  Eq.  652,  3  L.  R. 
A.  (N.R.)  227,  61  Atl.  1027;  Braddy 
v.  Elliott,  146  N.  Car.  578,  16  L.  R.  A. 
(N.S.)   1121,  60  S.  E.  507. 

•  Cavanagh  v.  Iowa  Beer  Co.,  136  la. 
236,  113  N.  W.  856.    See  ch.  LXXXIV. 

7  See  ch.  LXXVm,  ch.  LXXIX  and 
ch.  LXXXV. 
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consequences  of  his  breaking  such  promise  are  fixed  by  the  law 
and  not  by  the  express  agreement  of  the  parties. 

§2577.  Implied  conditions,  so-called.  Another  reason  for  the 
confusion  between  conditions  and  covenants  is  the  fact  that  they 
shade  off  from  the  clearest  and  most  extreme  type  of  the  condi- 
tion, which  contains  no  element  of  a  promise,  through  intermediate 
stages,  into  the  clearest  and  most  extreme  type  of  a  covenant,  the 
breach  of  which  may  give  rise  to  an  action  for  damages,  but  which 
has  no  effect  whatever  upon  the  validity  or  performance  of  the 
contract.^  The  express  condition,  as  the  term  is  frequently  used, 
is  one  which  is  stated  in  so  many  words  in  the  contract  itself.* 
There  are,  however,  cases  in  which  the  contract  taken  as  a  whole 
shows  that  its  validity  or  its  effect  is  conditioned  upon  the  hap- 
pening or  not  happening  of  some  specific  event,  although  such  in- 
tention has  to  be  taken  from  the  contract  taken  as  a  whole,  and  it 

is  not  expressed  in  any  single  clause  or  sentence.'     While  such 

• 

covenants  are  frequently  referred  to  as  implied  contracts,  they  are 
not  implied  contracts  in  the  proper  sense  of  the  term,  but  they  are 
rather  covenants  which  are  part  of  express  contracts  and  which 
are  deduced  from  such  express  contracts  by  the  ordinary  rules  of 
construction  and  interpretation.  A  covenant  which  is  possibly  an 
illustration  of  this  class  is  one  which  from  its  very  terms  can  be 
performed  only  if  some  other  event  happens.*  Conditions  of  this 
sort  are  sometimes  referred  to  as  implied  conditions.  They  bear 
the  same  relation  to  conditions  which  are  set  forth  in  so  many 
words  in  the  contract  itself,  that  covenants  which  are  not  set  forth 
in  so  many  words,  but  which  are  seen  to  be  clearly  intended  by  the 
parties  when  the  contract  is  read  as  a  whole  in  the  light  of  sur- 
rounding circumstances,  bear  to  the  contract  from  which  the  inten- 
tion to  include  such  covenant  is  inferred.' 

In  cases  of  this  sort,  the  courts  are  in  a  dilemma.  They  must 
either  construe  such  act  as  a  condition  upon  which  the  covenant  is 
based,  or  they  must  assume  that  the  party  to  such  a  covenant 

tSee  ch.  LXXXV.  Coombe  v.  Greene,  11  M.  &  W.  480; 

2  See  {  2574.  Western  Lime  &  Cement  Co.  v.  Copper 

•  Raynay    v.    Alexander,   Yelv.   7«b;  River  Land  Co.,  138  Wis.  404,  120  N. 

Lapp-Gifford  Co.  v.  Muscoy  Water  Co.,  W.  277. 

166    Cal.   23,    134    Pac.  980;    Wm.   B.  I  See  SS  1434  et  seq.  and  2042;  Wm. 

Hughes  Produce  Co.  v.  Pulley,  47  Utah,  B.  Hughes  Produce  Co.  ▼.  Pulley,  47 

644,  L.  R.  A.  101 6D,  728,  155  Pac.  337.  Utah,  544,   L.  R.   A.   lOieD,  728,   155 

4Raynay    t.    Alexander,   Telv.   76b;  Pac  837. 
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intended  to  bind  himself  to  perform  something  which  upon  the 
face  of  the  contract  can  not  be  performed  in  case  such  act  does  not 
happen.  In  cases  of  this  sort,  the  courts  prefer  to  treat  such  a 
covenant  as  conditional,*  unless  it  appears  clearly  that  the  prom* 
isor  intends  to  assume  an  unconditional  liability.  Wherever  it  is 
possible,  a  reasonable,  construction  will  be  placed  upon  such  a 
covenant.' 

In  addition  to  these  meanings,  the  term  condition  or  implied 
condition  is  frequently  used  of  facts  which  operate  as  a  discharge 
of  liability;*  and  as  applied  to  covenants,  the  term  condition  or 
implied  condition  is  used  of  covenants,  the  breach  of  which  operates 
as  a  dischargre  of  the  contract  in  part  or  in  whole.*  In  many  cases 
of  this  sort  it  is  a  sheer  fiction  to  call  the  promise  a  condition. 
The  parties  made  their  promises  with  a  view  to  performance,  and 
the  question  of  the  effect  and  consequence  of  breach  in  all  prob- 
ability never  entered  the  minds  of  either  party.  In  cases  of  this 
sort,  where  the  parties  have  overlooked  the  possibility  of  breach, 
and  breach  has  occurred,  the  law  attempts  to  adjust  the  rights  of 
the  parties  in  accordance  with  its  own  ideas,  which,  it  will  be  seen, 
have  varied  from  time  to  time.^*  Even  if  breach  of  a  covenant 
operates  as  a  total  discharge  of  the-  contract,  it  should  not  be 
called  a  condition  if  the  parties  did  not  anticipate  the  possibility  of 
such  breach,  and  did  not  make  provision  therefor.  In  this,  as  in 
other  cases,  confusion  has  no  doubt  arisen  because  of  the  fact  that 
wherever  the  parties  make  specific  provision  for  the  consequences 
of  a  breach,  full  effect  must  be  givc?n  to  such  provision;  and  fre- 
quently the  parties  have  provided  in  express  terms  that  breach  of 
one  or  more  of  the  covenants  of  the  contract  shall  operate  as  a 
termination  of  all  liability  thereunder.^* 

If  the  provision  in  question  is  material  and  vital,  it  may  make 
little  difference  in  the  particular  case  whether  it  is  a  condition  or 
covenant,  since  even  if  it  is  merely  a  covenant,  the  breach  thereof 
may  operate  as  a  discharge  of  the  remaining  covenants  on  the  part 
of  the  adversary  party.**  If,  however,  the  provision  deals  with 
some  immaterial  matter,  it  is  of  the  greatest  importance  to  deter- 

tSee    cases    died    in  note    4,    this          11  See  §2578. 

tcetion.  «  Whether  it  win  have  this  effect  or 

T  See  f  2053.  not  wiU  depend  in  part  on  the  relation 

t  See  i  2448.  of  the  covenant  which  is  broken,  to  the 

t  See  ch.  LXXXIV.  remaining  covenants  of  the  contract. 

itSee  eh.  LXXXIV.  See  ch.  LXXXIV. 
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mine  whether  such  provision  is  a  true  condition  or  a  covenant; 
since  if  it  is  a  covenant,  the  breach  thereof  will  not  operate  as  a 
discharge  of  the  contract,^*  while  if  it  is  a  true  condition  the 
breach  thereof  may  operate  as  a  discharge  of  the  contract,  even 
though  the  event  is  immaterial^* 

§2578.  Provision  both  covenant  and  condition— Condition  as 
to  effect  of  breach.  Among  the  causes  for  confusion  between  con- 
ditions in  covenants,  is  the  fact  that  the  same  provision  of  a  con- 
tract may  be  both  at  once.  It  is  possible  and  not  uncommon  for 
the  parties  to  agree  that  one  of  them  shall  act  or  forbear  to  act  in 
a  certain  specified  way,  and  also  to  agree  in  express  terms  that  the 
consequences  of  the  failure  of  such  party  to  perform  shall  dis- 
charge the  adversary  party  from  liability,  either  as  to  certain  spe- 
cified covenants  of  the  contract  or  as  to  the  entire  contract.'  Such 
a  condition  differs  from  ordinary  breach  of  executory  covenants  in 
that  the  relationship  of  the  covenants  and  the  materiality  of  the 
breach  are  important  if  they  are  merely  covenants,  but  immaterial 
if  they  are  also  conditions.^    Such  a  condition  also  differs  from  the 


13  See  ch.  LXXXIV. 

14Xi\tional  Council  v.  Thompson,  l."53 
Ky.  036,  45  L.  R.  A.  (N.S.)  1148,  156 
S.  W.  13-2;  Knowlton  v.  Patron's 
Andro?co*!gin  Fire  ln».  Co.,  100  Me.  481, 
2  L.  R.  A.  (N.S.)  517.  02  All.  2S1);  R. 
H.  White  Co.  v.  Remick,  198  Mass.  41, 
84  N.  E.  113;  Adams  v.  Guyandotte 
Valley  Ry.,  64  W.  Va.  181,  61  S.  E.  341. 

See  also.  Union  Saw  Mill  Co.  v. 
Lake  Lumber  Co.,  120  La.  106,  44  So. 
1000. 

1  United  States.  California  Bridge  & 
Construction  Co.  v.  United  States,  50 
Ct.  CI.  40. 

Colorado.  Hottel  v.  Poudre  Valley 
Reservoir  Co.,  41  Colo.  370,  92  Pac.  918. 

Illinois.  Harley  ▼.  Sanitary  District, 
226  III.  213,  80  N.  E.  771. 

Massachusetts.  White  y.  Abbott,  188 
Mass.  99,  74  N.  E.  305;  Earnshaw  v. 
Whittemore,  194  Mass.  187,  80  N.  E. 
620;  R.  H.  White  Co.  v.  Remick,  198 
Hass.  41,  84  N.  E.  113. 

North   Dakota.     Sunshine   Cloak   & 


Suit  Co.  V.  Roquette,  30  N.  D.  1-13,  L. 
R.  A.   191CE,  932,   152  N.  W.  359. 

Oregon.     Higinbotham   v.   Frock,  48. 
Or.  129,  120  Am.  St.  Rep.  796,  83  Pac. 
536. 

Pennsylyania.  Payne  v.  Roberts,  214 
Pa.  St.  668,  64  Atl.  86;  Hunn  v.  Penn- 
sylvania Inst,  for  Blind,  221  Pa.  St. 
403,  18  L.  R.  A.  (N.S.)  1248,  70  AtL 
812. 

A  provision  for  liquidated  damages 
in  case  of  delay  will  prevent  delay 
from  operating  as  a  discharge.  Hunn 
v.  Pennsylvania  Inst,  for  Blind,  221 
Pa.  St.  403,  18  L.  R.  A.  (N.S.)  1248, 
70  Atl.  812. 

West  Virginia.  Chandler  v.  French, 
73  W.  Va.  658,  L.  R.  A.  1W5B.  561,  81 
S.  E.  825  (so  by  construction  adopted 
by  court) ;  Berry  v.  Humphreys,  76  W. 
Va.  668,  86  S.  E.  568. 

Wisconsin.  Hodge  v.  Wallace,  129 
Wis.  84,  116  Am.  St.  Rep.  938,  108  N. 
W.  212. 

See  §  222. 

2  See  §  2578  and  ch.  LXXXR\ 
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ordinary  covenant  in  that  in  case  of  the  condition,  the  consequences 
of  breach  are  frequently  agreed  upon  by  the  parties,  and  may  be 
less  than  the  discharge  of  the  contract ;  *  while  in  case  of  breach, 
the  consequences  are  fixed  by  law,  and  in  case  of  breach  of  a  vital 
covenant,  either  precedent  or  concurrent,  the  consequence  is  ordi- 
narily the  discharge  of  the  contract.* 

It  may  be  provided  in  the  contract  that  one  of  the  parties  prom- 
ises a  certain  performance,  and  that  in  case  of  his  failure  to  per- 
form in  accordance  with  such  covenant,  the  adversary  party  may 
terminate  the  contract.* 

Under  a  condition  reserving  to  the  property  owner  the  right  to 
complete  the  contract  on  the  inability  of  the  original  contractor  to 
perform,  and  to  deduct  the  cost  of  completing  the  work  from  the 
contract  price,  the  amount  to  be  deducted  is  the  actual  cost  of  com- 
pleting the  work,  which  is  not  necessarily  the  amount  which  is  paid 
to  the  parson  who  completes  it  or  the  amount  which  the  property 
owner  enters  upon  his  books  as  the  cost  of  such  work.'  Under  a 
provision  in  a  building  contract  allowing  the  owner  under  certain 
conditions  to  complete  the  contract  at  the  expense  of  the  contrac- 
tor, his  doing  so  does  not  discharge  the  contract  further  than  is 
necessarily  affected  by  such  provision.'  On  the  one  hand,  the  con- 
tractor is  entitled  to  the  balance  of  the  contract  price  above  the 
cost  of  completion,  as  the  owner  can  not  refuse  payment  on  the 
ground  that  the  contractor  has  not  performed  the  contract  on  his 
part  to  be  performed ;  •  and,  on  the  other  hand,  he  is  liable  for  what- 
ever damage  his  default  has  caused  the  owner.*  However,  a  provision 
for  an  architect's  certificate  of  completion  as  a  condition  precedent 


•  See  cases  cited  in  this  section. 
4  See  ch.  LXXXTV. 

i  England.  Davies  v.  Swansea,  8 
Ezch.  808. 

Illinois.  Harley  v.  Sanitary  District, 
226  111.  213,  80  N.  E.  771. 

Kentucky.  Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  S.  W.  18,  957. 

tfassadinsetts.  K.  H.  White  Co.  ▼. 
Bemick,  108  Mass.  41,  84  N.  E.  113. 

Pennsylvania.  Payne  v.  Roberts,  214 
Pa.  St.  568,  64  Atl.  86. 

•  Hottel  V.  Poudre  Valley  Reservoir 
Co.,  41  Colo.  370,  92  Pac,  SIS. 

T  Christopher,  etc.,  Co.  v.  Yea^er,  202 
IlL  486,  67  X.  E.  166;  Brown  v.  Baton 


Rouge,  100  La.  967,  34  So.  41;  Hay  v. 
Bush,  110  La.  575,  34  So.  692;  Crouch 
V.  Gutmann,  134  X.  Y.  45,  30  Am.  St. 
Rep.  608,  31  N.  E.  271;  Hunn  v.  Penn- 
sylvania Inst,  for  Blind,  221  Pa.  St. 
403,  18  L.  R.  A.  (N.S.)  1248,  70  AtL 
812. 

•  Charles  v.  Lumber  &  Mfg.  Co.,  22 
Colo.  283,  43  Pac.  548;  Hunn  v.  Penn- 
sylvania Inst,  for  Blind,  221  Pa.  St. 
403.  18  L.  R.  A.  (N.S.)  1248,  70  Atl. 
S12;  Arndt  v.  Keller,  96  Wis.  274,  71 
X.  W.  651. 

•  Xew  York  v.  Construction  Co.,  146 
y.  Y.  210,  -10  y.  E.  771. 
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to  the  contractor's  recovery  is  waived  thereby. '•  Under  a  provi- 
sion that  if  the  contractor  abai>dons  his  contract  the  owner  is  to 
complete  it,  its  abandonment  by  the  contractor  does  not  discharge 
the  owner." 

It  may  be  provided,  either  in  e2;press  words  or  in  legal  effect, 
that  unless  one  party  performs  by  a  specified  time,  the  adversary 
party  shall  be  discharged."  A  common  illustration  of  this  type  of 
combined  covenant  and  condition  is  found  in  cases  in  which  time 
is  of  the  essence  of  the  contract."  Since  in  cases  of  this  sort,  the 
same  provision  is  both  condition  and  covenant  at  once,  the  courts 
are  likely  to  use  language  concerning  such  provision  as  a  covenant 
which  should  have  been  used  with  reference  to  such  provision  as  a 
condition. 

Provision  is  frequently  made  that  failure  to  pay  or  to  perform 
by  a  specified  time,  shall  operate  as  a  discharge  of  some  or  all  of 
the  rights  under  the  contract,  and  where  such  provisionals  clear 
and  unequivocal,  full  effect  is  given  thereto,^*  at  least  as  long  as 
such  provision  is  not  intended  to  operate  as  a  penalty."  A  provi- 
sion for  giving  credit  for  insurance  premiums  may  be  upon  condi- 
tion that  such  premium  shall  be  paid  at  a  certain  time  or  that  the 
policy  shall  be  void."  A  provision  in  the  original  policy  for  a  cer- 
tain number  of  days  of  grace  in  making  the  payment  provided  for 
by  the  policy,  does  not  apply  to  a  subsequent  modification  of  the 
original  contract  providing  for  an  additional  extension  of  time." 


10  Campbell  v.  Coon,  140  N.  Y.  558, 
38  L.  R.  A.  410,  44  N.  E.  300. 

11  Marcus  Sayre  Co.  v.  Burnz  (N.  J. 
£q.),  26  AtL  911. 

12  Sunshine  Ooak  &  Suit  Co.  v. 
Roquette,  30  N.  D.  143,  L.  R.  A.  1916E, 
932,  132  N.  W.  359. 

IS  Sunshine  Cloak  &  Suit  Co.  y. 
Roquette,  30  N.  D.  143,  L.  R.  A.  1916E, 
932,  152  N.  W.  359.    See  §§  2103  et  seq. 

14  United  SUtes.  Klein  ▼.  New  York 
Life  Ins.  Co.,  104  U.  S.  88,  26  L.  ed.  662. 

Alabama.  Pan  American  Life  Ins. 
Co.  T.  Carter,  —  Ala.  — ,  80  So.  75. 

Geors;ia.  Williams  v.  Empire  Life 
Tns.  Co.,  146  6a.  246,  91  S.  E.  44. 

Kentucky.  Standard  Accident  Ins. 
Co.  V.  Smith,  184  Ky.  155,  209  S.  W. 
848. 

North  Carolina.  Underwood  ▼.  Jeffer- 


son Standard  Life  Ins.  Co.,  177  N.  Car. 
327,  98  S.  E.  832. 

Ohio.  Union  Mutual  Life  Ins.  Co.  t. 
McMillen,  24  0.  S.  67. 

Oregon.  Wrenn  v.  University  Land 
Co..  65  Or.  432,  46  L.  R.  A.  (N.S.)  897, 
133  Pac  627. 

Tennessee.  Edington  ▼.  Michigan 
Mutual  Life  Ins.  Co.,  134  Tenn.  188, 
183  S.  W.  728. 

II  See  §§2113  et  seq. 

IV  Pan  American  Life  Ins.  Co.  ▼. 
Carter,  —  Ala.  — ,  80  So.  76;  Standard 
Accident  Ins.  Co.  ▼.  Smith,  184  Ky.  155, 
209  S.  W.  848;  Underwood  y.  Jefferson 
Standard  life  Ins.  Co.,  177  N.  Car. 
327,  98  S.  E.  832. 

IT  Pan  American  Life  Ins.  Co.  t. 
Carter,  —  Ala.  — ^  80  So.  75;  Kansas 
City  Life  Ins.  Co.  ▼.  Leedy,  —  Okla. 
—,  L.  R.  A.  1917C,  917,  162  Pac  760. 
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Such  provisions  are  not,  however,  extended  by  construction^*  A 
provision  by  ivhich  the  engineer  of  one  of  the  parties  is  given  the 
power  to  **annur*  the  contract  if  in  his  judgment  the  contractor 
does  not  "prosecute  the  work  faithfully  and  diligently,"  reserves 
the  right  to  terminate  the  contract  in  case  the  engineer  reaches 
this  conclusion  in  good  faith,  but  his  judgment  is  not  final  as  to  the 
fact  of  the  breach,^*  and  accordingly  the  United  States  can  not 
recover  the  extra  cost  of  completing  the  work." 

A  condition  in  an  instrument  for  the  payment  of  money  may 
provide  that  in  case  of  certain  specified  defaults,  as  defaults  in  pay- 
ment of  interest,  taxes  upon  the  collateral  security  for  the  debt, 
and  the  like,  the  negotiable  instrument  shall  become  due  forthwith.^ 
Such  effect  is  given  to  a  provision  that  a  default  in  the  pajrment  of 
instalments  ''shall  cause  the  whole  note  to  be  immediately  due  and 
collectable.'*^  Such  provisions  are,  however,  usually  so  drawn  as 
to  give  to  the  holder  of  the  negotiable  instrument  the  option  to 
declare  the  entire  amount  due  or  to  treat  the  note  as  not  due  until 
the  time  of  its  original  maturity." 

A  provision  fixing  the  time  of  payment  is  not  treated  as  a  con- 
dition unless  it  clearly  appears  that  the  parties  intend  to  make  it 
such."  A  provision  for  forfeiture  if  "premium,  loan,  or  interest'' 
is  not  paid  when  due,  is  held  not  to  apply  to  a  note  taken  for  a 
premium." 

The  question  of  forfeiture  for  non-payment  of  premiums  is  fre- 
quently complicated  by  the  fact  that  at  the  time  of  default  the 
policy  has  a  paid-up  value  or  surrender  value,  and  by  the  fact  that 
the  policy  occasionally  contains  provisions  for  automatic  extension. 


W  Inter- Southern  Life  Ins.  Co.  v. 
Duff,  184  Ky.  227,  211  S.  W.  738; 
Friend  v.  Southern  Life  Ins.  Co.,  — 
Okla.  — ,  L.  R.  A,  1917B,  208,  160  Pac. 
437;  Lathrop  v.  Modern  Woodmen,  63 
Or.  103,  L.  R.  A.  11)18E,  333,  126  Pac. 
1002;  Lyke  ▼.  First  National  Life  & 
Accident  Ins.  Co.,  — -  S.  D.  — ,  171  N. 
W.  603;  Langbehn  v.  American  Ins.  Co.,- 
—  S.  D.  — ,  171  N.  W.  820. 

It  United  States   ▼.  O'Brien,  220  U. 
&  321,  45  L.  ed.  481. 

» United  States   v.  O'Brien.  220  U. 
8.  321,  55  L.  ed.  481. 

«  Hodge  ▼.  Wallace,  129  Wis.  84,  116 
Am.  St.  Rep.  938,  108  N.  W.  212. 


» Hodge  V.  Wallace,  129  Wis.  84,  116 
Am.  St.  Rep.  938,  108  N.  W.  212. 

23  Consolidated  Lumber  Co.  v.  Mary- 
land Fidelity  &  Deposit  Co.,  161  Cal. 
397,  119  Pac.  500;  Bardsley  v.  Wash- 
ington  Mill  Co.,  54  Wash.  5.53,  132  Am. 
St.  Rep.  1133,  103  Pac.  822;  Zwiekey 
V.  Haney,  63  Wis.  464,  23  N.  W.  577. 

M  Friend  v.  Southern  Life  Ins.  Co., 
—  Okla.  — ,  L.  R.  A.  1917B,  208,  160 
Pac.  4.)7;  Langbehn  v.  American  Ins. 
Co.,  —  S.  D.  — ,  171  N.  W.  820;  Lyke 
V.  First  National  Life  A  Accident  Ins. 
Co.,  —  S.  D.  — ,  171  N.  W.  603. 

S  Inter- Southern  Life  Ins.  Co.  t. 
Duflr,  184  Ky.  227,  211  S.  W.  738. 
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and  for  the  application  of  snch  paid-np  value  or  surrender  value  to 
the  payment  of  premiums  for  such  extension.* 

A  provision  that  one  of  the  parties  may  terminate  the  contract 
in  case  the  other  party  makes  default,  does  not  prevent  the  trans- 
action from  amounting  to  a  contract,^^  and  does  not  make  it  an 
option.** 

A  notice  by  the  party  not  in  default,  to  the  effect  that  the  breach 
in  question  renders  the  contract  void  and  renders  the  adversary 
party  liable  in  damages,  does  not  amount  to  an  election  to  waive 
damages  and  to  avoid  the  contract.^ 

§2579.  Oonstmotion  as  between  condition  and  covenant. 
Whether  a  provision  is  a  condition  or  a  covenant  depends  upon  the 
intention  of  the  parties  as  deduced  from  the  language  of  the  con- 
tract when  read  in  the  light  of  the  surrounding  circumstances.^ 
Conditions,  especially  if  their  enforcement  will  operate  as  a  for- 
feiture,* are  not  favored  in  construction;  and  accordingly  the 
tendency  of  the  courts  is  to  treat  an  ambiguous  provision  as  a  cove- 
nant, the  breach  of  which  can  be  compensated  by  damages  rather 


3SFor  a  discussion  of  the  rights  oi 
the  parties  under  such  provisions,  see: 

Georgia.  Volunteer  State  Life  Ins. 
Co.  V.  Spratling,  148  Ga.  687,  98  S.  E. 
464. 

Iowa.  Highland  v.  Iowa  Life  Ins. 
Co.,  —  la.  — ,  171  N.  W.  587. 

Missouri.  Cooper  v.  New  York  Life 
Ins.  Co..  —  Mo.  — ,  211  S.  W.  548. 

North  Carolina.  Underwood  v.  Jeffer- 
son Standard  Life  Ins.  Co.,  177  N.  Car. 
327.  08  S.  £.  832. 

Washington.  Millar  v.  Western 
Union  Life  Ins.  Co.,  —  Wash.  — ,  ISO 
Pac.  488 

Vermont.  New  York  Life  Ins.  Co.  v. 
Kimball.  —  Vt.  — ,  106  Atl.  676. 

27  United  States  v.  O'Brien,  220  U. 
S.  321,  55  L.  ed.  481;  Berry  v.  Hum- 
phreys, 76  W.  Va.  668,  86  S.  E.  568. 

M  Berry  v.  Humphreys,  76  W.  Va. 
668,  86  S.  E.  568. 

29Earnshaw  %,  Whittemore,  194 
Mass.  187,  80  N.  E.  520;  R.  H.  White 
Co.  V.  Remick,  198  Mass.  41,  84  N.  E. 
113. 


1  United  SUtes.  Mercantile  Trust 
Co.  V.  Hensey,  205  U.  S.  298,  61  L.  ed. 
811  [affirming.  Mercantile  Trust  Co.  v. 
Hensey,  27  D.  C.  App.  2101;  Green 
County  V.  Quinlan,  211  U.  S.  582,  53 
L.  ed.  335;  Quinlan  v."  Green  County, 
157  Fed.  33,  84  C.  C.  A.  537. 

California.  Diepenbrock  v.  Lniz.  1.59 
Cal.  716,  L.  R.  A.  lOloC,  234,  115  Pac. 
743. 

Illinois.  Harley  v.  Sanitary  District, 
226  111.  213,  80  N.  E.  771. 

New  Jersey.  Mackenzie  v.  Trustees, 
67  N.  J.  Eq.  652,  3  L.  R.  A.  (N.S.)  227, 
61  Atl.  1027. 

North  Carolina.  Braddy  v.  Elliott, 
146  N.  Car.  578,  16  L.  R.  A.  (N.S.) 
1121,  60  S.  E.  507. 

Oklahoma.  Paraffine  Oil  Co.  v.  Cruce, 
—  Okla.  —,  162  Pac.  716. 

Rhode  Island.  Perkins  v.  Kirby,  35 
R.  I.  84,  85  Atl.  648. 

West  Virginia.  Carper  v.  United  Fuel 
Gas  Co.,  78  W.  Va.  433,  L.  R,  A.  1917A. 
171,89  S.  E.  12. 

2  See  §2054. 
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than  as  a  condition  the  breach  of  which  will  operate  as  a  forfeiture 
of  the  rights  of  the  parties.'  The  fact  that  the  provision  is  called  a 
condition  is  not  conclusive,^  nor  is  the  use  of  words  which  are  more 
appropriate  to  a  condition  than  to  a  covenant.'  A  provision  to  the 
effect  that  an  architect's  certificate  is  to  be  furnished  on  perform- 
ance of  a  building  or  construction  contract,  is  no't  a  condition 
unless  it  appears  from  the  express  words  of  the  contract  or  by  nee- 
essary  implication  from  the  words  which  are  used  that  it  was 
intended  as  a  condition;* 

The  rule  that  a  covenant  is  to  be  preferred  to  a  condition  in 
construction  is  not  an  arbitrary  rule,  but  it  is  merely  a  rule  which 


>  United  States.  Mercantile  Trust 
Co.  V.  Hensey,  205  U.  S.  298,  51  L.  ed. 
811  [affirming,  Mercantile  Trust  Co.  v. 
Hensey,  27  D.  C.  App.  210];  Green 
County  V.  Quinlan,  211  U.  S.  582,  53  L. 
ed.  335;  Quinlan  v.  Green  County,  157 
Fed.  33,  84  C.  C.  A.  537. 

California.  Diepenbrock  ▼.  Luiz,  159 
Cal.  716,  L.  R.  A.  1915C,  234,  115  Pac. 
743. 

New  Jersey.  Mackenzie  v.  Trustees, 
67  N.  J.  Eq.  652,  3  L.  R.  A.  (N.S.)  227, 
61  Atl.  1027. 

North  Carolina.  Braddy  v.  Elliott, 
14C  N.  Car.  578,  16  L.  R.  A.  (N.S.) 
1121,  CO  S.  E.  507. 

♦  Green  County  v.  Quinlan,  211  U. 
S.  582,  53  L.  ed.  335;  Quinlan  v.  Green 
County,  157  Fed.  33,  84  C.  C.  A.  537. 

"It  is  not  conclusive  that  the  obliga- 
tion thus  imposed  upon  the  railroad 
company  is  called  a  condition.  It  fre- 
quently has  been  the  case  that  the 
word  condition  has  been  used  in  writ- 
ten instruments  in  a  looser  and  broader 
sense  than  the  law  attaches  to  it.  In 
ascertaining  the  tru^  meaning  of  in- 
struments in  writing,  courts  do  not 
confine  their  attention  to  single  words, 
phrases,  or  sentences.  The  meaning 
is  sought  from  the  whole  instrument, 
viewed  in  the  light  of  the  subject  with 
which  it  deals.  This  general  rule  of 
interpretation  often  makes  it  mani- 
fest that  that  whicn  is  called  a  con- 
dition   is    really    but    a    covenant   or 


agreement,  to  be  performed  inde- 
pendently of  the  counter-obligation 
with  which  it  is  associated.  When 
such  an  intent  is  discovered  the  courts 
have  no  difficulty  in  giving  it  effect, 
though  the  result  be  to  disregard  the 
technical  meaning  of  the  word  condi- 
tion. Stanley  v.  Colt,  72  U.  S.  (5 
Wall.)  119,  18  L.  ed.  502;  Sohier  v. 
Trinity  Church,  100  Mass.  1;  Epis- 
copal City  Mission  v.  Appleton,  117 
Mass.  326;  Cassidy  y.  Mason,  171 
Mass.  507;  Clapp  v.  Wilder,  176  Mass. 
332;  Post  V.  Weil,  115  N.  Y.  361; 
Clark  V.  Martin,  49  Pa.  St.  280;  Wat- 
rous  V.  Allen,  57  Mich.  302;  Scoville 
V.  McMahon,  62  Conn.  378;  Hartung 
V.  Witte,  59  Wis.  285";  Grevn  County 
V.  Quinlan,  211  U.  S.  582,  53  L.  ed.  335. 

B  Mackenzie  v.  Trustees,  67  N.  J.  Eq. 
652,  3  L.  R.  A.  (N.S.)  227,  61  Atl.  1027. 

6  United  States.  Mercantile  Trust 
Co.  V.  Hensey,  205  U.  S.  298,  51  L.  ed. 
811  [affirming.  Mercantile  Trust  Co.  v. 
Hensey,  27  D.  C.  App.  210];  Central 
Trust  Co.  V.  Louisville,  St.  L.  &  T. 
Ry.  Co.,  70  Fed.  282. 

District  of  Colnmbia.  Fontano  v. 
Robbins,  22  D.  C.  App.  -253. 

Illinois.  Adiard  v.  Muldoon,  45  IlL 
193. 

New  Jersey.  Bond  v.  Newark,  19 
N.  J,  Eq.  376. 

Pennsylyania.  Memphis,  etc.,  R.  R. 
Co.  V.  Wilcox,  48  Pa.  St.  161. 
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is  intended  to  ^ve  effect  to  the  actual  intention  of  the  parties.  The 
entire  instrument  and  the  surrounding  circumstances  may  show 
that  the  provision  was  intended  to  be  a  condition  rather  than  a 
covenant.^  If  a  covenant  would  be  burdensome  while  a  condition 
would  give  effect  to  the  intention  of  the  parties,  the  provision  will 
be  treated  as  a  condition.'  A  provision  by  which  the  lessee  of  oil 
land  agrees  to  drill  a  well  in  a  specified  time  or  to  pay  a  specified 
rental  in  case  he  does  not  do  so,  will  not  be  treated  as  equivalent 


T  Carper  v.  United  Fuel  Gas.  Co.,  78 
W.  Va.  433,  L.  R.  A.  1017C,  171,  89  S. 
E.  12;  Western  Lime  &  Cement  Co. 
V.  Copper  River  Land  Co.,  138  Wis. 
404,  120  N.  W.  277. 

•  Carper  v.  United  Fuel  Gas  Co.,  78 
W.  Va.  433,  L.  R.  A.  1917C,  171,  89 
S.  E.  12. 

"An  implied  covenant  to  prevent 
drainage,  giving  a  right  of  action  for 
damages  for  a  breach  thereof,  is  not 
necessary  nor  essential  to  preservation 
or  conservation  of  the  minerals  during 
the  specific  optional  term  created  by 
the  lease.  If  a  condition  less  onerous 
than  a  covenant  will  effectuate  the 
manifest  intention  of  the  parties,  as 
to  a  matter  not  speciHcnlly  provided 
for  in  the  lease,  and  adequately  pro- 
tect the  subject-matter  of  the  contract, 
the  court  may  justly  and  consistently 
regard  it  as  the  provision  intended. 
Both  covenants  and  conditions  are 
frequently  used  in  all  sorts  of  con- 
tracts. Tliey  are  equally  known  to 
courts,  lawyers,  and  laymen,  and 
either  mny  have  been  intended  by  the 
parties,  as  an  unexpressed  ssifej^uard 
against  a  contingency,  and  the  courts 
may  recognize  one  of  them  as  an  im- 
plied jirovision,  with  as  much  pro- 
priety as  characterizes  such  recognition 
of  the  other.  And,  if  either  will  ac- 
complish the  purpose  obviously  in- 
tended, and  one  is  less  burdensome  to 
either  of  the  parties  than  the  other, 
the  adoption  of  the  less  onerous  one  is 
made  obligatory  by  the  rule  applicable 
to  the  addition  of  terms,  to  contracts 


on  the  theory  of  implication.  White 
v.  Bailey,  65  W.  Va.  573,  23  L.  R.  A. 
(N.S.)  232,  64  S.  E.  1019;  United  States 
V.  Fisher,  6  U.  S.  (2  Cranch)  3.58.  2  L. 
ed.  304;  Jackson  ex  dem.  Boyd  v. 
Lewis,  17  Johns.  475;  Waterford  &  W. 
Turnp.  V.  People,  9  Barb.  Ifil;  Morgan 
V.  Chicago  &  A.  R.  Co.,  96  U.  S.  716, 
24  L.  ed.  743;  Hamlyn  &  Co.  v.  Wood 
&  Co.  [18911,  2  Q.  B.  488,  60  L.  J.  Q. 
B.  N.  S.  734,  65  L.  T.  N.  S.  286,  40 
Week.  Rep.  24;  The  Moorcock,  L.  R. 
14  Prob.  Div.  64,  58  L.  J.  Prob.  X.  S. 
73,  60  L.  T.  N.  S.  654,  37  Week.  Rep. 
439,  6"  Asp.  Mar.  L.  Cas.  373;  Sterling 
V.  Maitland,  5  Best  &  S.  840,  122  Eng. 
Reprint,  1043,  34  L.  J.  Q.  B.  X.  S.  1, 
11  L.  T.  X.  S.  337,  13  Week.  Rop.  76; 
Butler  V.  Mjinchester,  S.  &  L.  R.  Co., 
L.  R.  21  Q.  B.  Div.  207,  57  L.  J.  Q.  B. 
X.  S.  564,  GO  L.  T.  X.  S.  69,  30  Week. 
Rep.  720,  52  J.  P.  Ol'l.  Accordingly, 
if  it  is  doubtful  whether  a  clause  in 
a  deed  is  a  condition  subsequent, 
breach  of  which  would  divest  an 
estate,  or  a  covenant,  breach  of  which 
would  merely  create  a  liability  for 
damages,  the  courts  universally  hold  it 
to  be  a  covenant,  because  less  burden- 
some and  drastic  in  its  operation  and 
effect  than  such  a  condition.  Millan 
V.  Kephart,  18  Grntt.  9;  4  Kent  Com. 
14th  ed.  152.  This  is  only  a  rule  of 
construction  emanating  from  a  general 
principle,  and  made  to  csirry  it  into 
effect.  An  exactly  opposite  rule,  ap- 
plicable in  a  different  situation,  may 
apply  the  same  principle.  The  rule  is 
subordinate;   the  principle  it  enforces. 
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to  a  covenant  to  use  delay  in  developing  such  land  so  as  to 
benefit  the  lessor.*  If,  on  the  other  hand,  a  given  provision  will 
leave  the  rights  of  one  of  the  parties  unprotected,  unless  it  is 
construed   as   a   condition,   such   effect   will   be   given    to  it,^'  on 


paramount.  The  latter  is  the  parent 
of  the  former.  Construction  and  inter- 
pretation always  proceed  upon  lines 
of  equity,  fairness,  and  reason,  when 
the  terms  of  the  instrument  are  broad 
enough  to  admit  the  influence  of  such 
considerations.  No  contract  will  be  so 
construed  as  to  inflict  unreasonable 
hardship,  unless  the  terms  clearly  im- 
pose it.  'Whether  the  words  amount 
to  a  condition,  or  a  limitation,  or  a 
covenant,  may  be  matter  of  construc- 
tion, depending  on  the  contract.  Tlie 
intention  of  the  party  to  the  instru- 
ment, when  clearly  ascertained,  is  of 
controlling  efficacy,  though  conditions 
and  limitations  are  not  readily  to  be 
raised  by  mere  inference  and  argu- 
ment. The  distinctions  on  this  subject 
are  extremely  subtle  and  artificial; 
and  the  construction  of  a  deed,  as  to 
its  operation  and  efl'ect,  will,  after  all, 
depend  less  upon  artificial  rules  tluin 
upon  the  application  of  good  sense  and 
sound  equity  to  the  object  and  spirit 
of  the  contract  in  tlie  given  case.'  4 
Kent  Coin.,-  1-lth  etl.  l.')2."  Carper  v. 
United  Fuel  C«s  Co.,  78  W.  Va.  433, 
441,  L.  R.  A.  1017A,   171,  SO  S.  E.  12. 

•  Carper  v.  United  Fuel  Oas  Co.,  78 
W.  Vai.  433,  L.  R.  A.  1917A,  171,  89 
S.  E.  12. 

li"\Vc  have  yet  to  consider  the  force 
and  effect  of  the  clause  in  the  con- 
tract whereby  the  defendant's  jjrede- 
oessor  agreed  to  remove  such  timber 
at  the  rate  of  6,000  acres  per  year,  or, 
in  other  words,  the  whole  of  it  within 
seven  years.  We  deem  that  provision 
of  the  contract  to  control  defendant's 
rights,  both  because  of  the  special 
reference  thereto  contained  in  the  deed 
made  in  execution  of  the  original  land 
contract,  and  because  of  the  principle, 


well  established  in  Wisconsin,  that  the 
real  transfer  of  title  under  a  land 
contract  and  a  subsequent  deed  in 
pursuance  thereof  takes  place  at  the 
time  of  the  contract,  at  least  in  case 
of  part  payment  of  the  consideration, 
and  that  the  deed  when  made  relates 
back  to  the  date  of  the  contract. 
Krakow  v.  Wille,  125  Wis.  284,  103 
N.  W.  1121.  The  trial-court  treated 
this  clause  as  a  mere  promise,  with 
no  result  from  its  breach  except 
money  damages.  Appellant  contends 
that  the  parties  intended  thereby  to 
limit  the  right  to  the  timber  and  that 
by  its  breach  a  forfeiture  results.  It 
is  urged,  on  authority,  that  courts  will 
be  slow  to  import  into  a  mere  agree- 
ment to  do  some  act,  a  further  agree- 
ment that  the  failure  to  perform  it 
shall  constitute  a  condition  subsequent 
sufficient  to  divest  an  existing  title. 
Nevertheless  if  from  the  contract, 
properly  construed,  we  must  conclude 
that  the  parties  intended  and  at- 
tempted to  exi^ress  an  agreement  to 
that  efl'ect,  it  is  our  duty  to  so  con- 
strue and  enforce  it.  Justification  for 
construction  of  even  very  plain  words 
in  a  contract  may  arise  if  otherwise 
tlie  result  would  be  wholly  unreason- 
able or  absurd.  Corbett  v.  Joannes, 
125  Wis.  370,  387,  104  N.  W.  69.  It 
seems  to  us  that  in  a  sale  of  a  large 
tract  of  land  to  a  purchaser  for  the 
purpose  of  [iresently  selling  the  same 
in  parcels  to  actual  settlers,  an  agree- 
ment that  the  seller  might  persist  in 
practical  possession  and  occupancy  of 
the  whole  of  said  land,  so  that  as  to 
none  of  it  could  anything  but  a  bare 
legal  title  without  right  of  occupancy 
and  use  be  t ran.- f erred  to  such  settlers, 
would  be  unreasonable  to  the  extent  of 
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the  theory  that  a  contract  will,  if  possible,  be  construed  as  reason- 
able." 


It  has  been  suggested  that  the  test  for  determining  whether  a 
provision  is  a  condition  or  a  covenant  is  the  remedy  which  arises 
in  case  of  breach;  and  that  if  the  breach  operates  as  a  discharge, 
it  is  a  condition,  while  if  it  merely  gives  rise  to  an  action  at  law 
for  damages,  it  is  a  covenant.^'  As  a  distinction  between  the  con- 
dition and  the  covenant,  this  test  is  unsatisfactory,  since  it  looks  to 
the  consequences  rather  than  to  the  nature  of  the  provision  in  ques- 
tion.   It  is  also  unsatisfactory  since  in  some  cases  the  same  provi- 


absurdity.  It  would  be  in  practical 
negation  of  the  acquisition  of  the 
rights  for  which  it  is  apparent  the 
purchaser  pays  his  money.  We  can 
not  read  this  clause,  so  industriously 
inserted,  in  any  other  light  than  in- 
dicating the  intention  of  the  parties 
to  express  an  agreement  for  some 
limitation  upon  the  right  of  the  seller 
to  occupy  said  land  with  its  timber  to 
the  exclusion  of  the  purchaser  and  its 
anticipated  and  intended  grantees. 
How  it  should  be  effective  as  a  limi- 
tation, whether  by  mere  threat  of 
damages,  or  by  way  of  some  termina- 
tion of  the  seller's  right,  is  not  de- 
clared. A  right  to  recover  damages 
for  breach  of  this  agreement  would 
not  accomplish  the  obvious  purpose  of 
placing  the  lands  in  a  condition  for 
use  by  the  purchaser,  and  the  amount 
of  the  money  damages  really  suffered 
would  be  almost  conjectural.  The 
situation  is  not  without  precedent  or 
at  least  annlo^^y  in  several  cases  which 
have  come  before  this  court  with  refer- 
ence to  contracts  or  conveyances  sepa- 
rating the  title  to  the  standing  timber 
from  the  title  to  the  soil,  and  in 
nearly  all  of  them  an  expression  of  a 
time  limit  within  which  the  ri<zht  of 
severance  of  the  timber  from  the  land 
is  to  be  exercised  has  been  held  suffi- 
cient to  express  a  meetinjr  of  the  minds 
of  the  parties  upon  the  intention  that 
the  right  to  the  timber  and  to  enter 


for  removing  the  aame  should  be 
terminated  at  the  end  of  such  period. 
In  other  words,  that  the  declaration 
of  such  duty  to  remove,  whether  in 
the  form  merely  of  a  covenant  or  a 
limitation,  implied  a  condition  subse- 
quent on  the  happening  of  which  the 
right  should  terminate.  Smith  v.  Scott, 
31  Wis.  437,  440;  Golden  v.  Glock,  57 
Wis.  118,  15  N.  W.  12;  Hicks  v.  Smith, 
77  Wis.  146,  46  N.  W.  133;  Williams 
V.  Jones,  131  Wis.  361.  Ill  N.  W.  505; 
Peshtigo  L.  Co.  v.  Ellis.  122  Wis.  433, 
100  N.  W.  834.  Another  class  of  cases 
presents  numerous  instances  where 
words  of  mere  covenant  have  been  held 
sufficient  to  express  a  real  intention 
of  a  condition  subsequent  and  result- 
ing forfeiture  by  reason  of  the  im- 
possibility otherwise  to  avert  inequi- 
table results.  Illustrations  are:  Glocke 
V.  Glocke,  113  Wis.  303,  89  N.  W.  118; 
Wanner  v.  Wanner,  115  Wis.  190,  M 
N.  W.  6?1;  Burgson  v.  Jacobson,  124 
Wis.  295,  102  N.  W.  563.  We  are 
convinced  that  the  reasons  of  such 
analogous  decisions  should  control  the 
instant  situation  and  lead  us  to  con- 
strue this  limitation  of  time  as  de- 
claring a  condition  subsequent."  West- 
ern Lime  &  Cement  Co.  v.  Copper 
River  Land  Co.,  138  Wis.  404,  410,  120 
N.  W.  277. 

11  See  §  2053. 

WCavanaph    v.    Iowa    Beer   Co.,    136 
la.  236,  113  N.  W.  866. 
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sion  may  be  a  condition  as  well  as  a  covenant ;  ^  and  since  in  many 
cases  the  breach  of  a  covenant,  which  is  an  essential  term  of  the 
contract,  may  operate  as  a  discharge  of  the  remaining  covenantsJ^ 

§2580.  Condition  compared  with  warranty.  The  term  'War- 
ranty" is  nsed  in  a  variety  of  meanings.  A  comparison  of  the  con- 
dition with  the  warranty,  and  a  distinction  between  them,  is  there- 
fore a  comparison  and  a  distinction  of  two  terms,  each  of  which  is 
used  in  a  variety  of  diflPerent  meanings.  As  far  as  the  term  "war- 
ranty'' is  used  of  a  purely  collateral  agreement,  the  breach  of 
which  may  give  rise  to  a  cause  of  action,  but  which  has  no  effect 
upon  the  contract  itself,^  there  is  as  little  danger  of  confusion 
between  warranty  in  this  sense  and  the  condition,  as  there  is  be- 
tween condition  and  any  covenant. 

In  some  cases,  however,  the  term  ''warranty*'  is  used  of  a  prom- 
ise as  to  the  future,  the  breach  of  which,  by  the  express  terms  of 
the  contract  or  by  necessary  implication  therefrom,  is  to  operate  as 
a  discharge  of  the  liability  of  the  adversary  party.*  The  term 
"warranty"  is  frequently  employed  in  this  meaning  in  contracts  of 
insurance.'    In  cases  of  this  sort  the  breach  of  the  executory  prom- 


ts See  §  2578. 

14  See  ch.  LXXXIV. 

1  Street  v.  Blay,  2  B.  &  Ad.  456; 
Thornton  v.  Wynn,  25  U.  S.  (12 
Wheat.)  183,  6  L.  ed.  .505;  H.  W.  Wil- 
liams Transportation  Line  v.  Darius 
Cole  Transportation  Co.,  1*29  Mich.  209, 
66  L.  R.  A.  939,  88  N.  W.  473.  See 
(222. 

2  Aetna  Life  Ins.  Co.  v.  Davey,  '123 
U.  S.  739,  31  L.  ed.  315;  Kdwnrds  ▼. 
Farmers'  Mut.  Ins.  Asso.,  128  Ga.  SoS, 
12  L.  R.  A.  (N.S.)  484,  57  S.  K.  707; 
Fidelity  &  Deposit  Co.  v.  Kane,  182 
Ky.  648,  206  S.  W.  888. 

>*1n  the  law  of  insurance,  as  estab- 
lished and  declared  by  judicial  deci- 
sion, a  warranty  is  a  statement  of  the 
contract  with  reference  to  the  condi- 
tions on  which  it  is  predicated,  tlie 
truth  of  which  is  made  a  condition 
to  its  validity;  while  a  representation 
is  a  statement  made  as  an  inducement 
to  a  proposed  contract  of  insurance 
and  collateral  to  it.     Warranties  are 


of  two  kinds,  affirmative  and  promis- 
sory. Affirmative  warranties  may  be 
express  or  implied,  and  consist  of 
representations  in  the  policy  of  the 
existence  of  some  fact  or  state  of 
things  at  or  previous  to  the  time  of 
making  the  policy.  Promissory  war- 
ranties may  also  be  express  or  im- 
plied, but  they  usually  have  respect 
to  the  happening  of  some  future  event, 
or  the  performance  of  some  act  in  the 
future.  The  distinction  between  af- 
firmative and  promissory  or  executory 
warranties  is  that  the  former  repre- 
sent the  existence  of  certain  facts  or 
condition  of  things  at  the  time  when 
the  policy  is  effected,  and  the  latter 
represent  that  certain  things  shall 
exist  during  the  continuance  of  the 
policy. 

"An  affirmative  warranty  is  in  the 
nature  of  a  condition  precedent,  while 
a  promissory  warranty  is  in  the  nature 
of  a  condition  subsequent,  to  the  con- 
tract;    and,    whether    affirmative    or 
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ise  operates  as  a  discharge  of  the  contract,  and  for  this  reason  snch 
a  promissory  warranty  is  in  legal  effect  a  condition,  if  sach  effect 
is  provided  for  by  the  parties.  The  term  "warranty**  is  also  used 
df  representations  as  to  past  events  on  the  truth  of  which  the 
contract  is  conditioned.*  A  warranty  of  this  sort  is  as  true  a  con- 
dition as  any  past  event,'  if  such  effect  is  agreed  upon  by  the 
parties. 


§2581.  Condition  distingtushed  tram  consideration.  The  con- 
fusion between  condition  and  consideration  arises  in  part  from  the 
popular  use  of  a  clause  beginning  with  "if"  to  indicate  indis- 
criminately a  condition,  an  act  which  is  to  serve  as  acceptance  of 
an  offer,  as  consideration  therefor,  and  as  performance  therefor,  in 
all  cases  in  which  the  offer  calls  for  acceptance  by  the  performance 
of  a  specified  act,  and  such  act  is  the  entire  consideration  for  the 
promise;*  and  of  using  "if*'  to  introduce  the  clause  which  really 


promisfiory,  the  effect  of  a  breach 
thereof  by  the  insured  is  to  relieve  the 
liability  of  the  insurer,  and  this  re- 
gardless, until  the  enaction  of  section 
4372  of  the  code,  of  whether  the  mat- 
ters warranted  be  material  or  not  to 
the  risk,  and  regardless  of  whether  the 
insured  acted  in  good  faith  or  not  in 
making  the  warranty.  On  the  other 
hand,  in  order  to  avoid  a  contract  of 
insurance  for  false  representations  or 
misrepresentations  not  amounting  to 
warranties,  which,  as  seen,  are  a  mere 
inducement  to  the  making  of  the  con- 
tract, it  must  appear,  or  be  made  to 
appear,  not  only  that  the  matters  and 
things  so  represented  are  false,  but 
also  that  they  were  material  to  the 
risk.  A  false  representation  or  mis- 
representation renders  the  policy  void 
on  the  ground  of  fraud  on  the  part  of 
the  applicant  in  procuring  it,  while  a 
non-compliance  with  a  warranty  by 
him  operates  as  a  breach  of  the  con- 
ditions of  the  contract.  Quite  fre- 
quently it  is  a  difficult  question,  even 
for  the  courts,  to  determine  whether 
a  clause  in  a  contract  of  insurance 
amounts    to    a    warranty    or    only    a 


representation."  Metropolitan  Life 
Ins.  Co.  V.  Goodman,  10  Ala.  App.  446, 
449,  65  So.  449. 

4 Arkansas.  National  Annuity  Asso. 
V.  McCall,  103  Ark.  201,  48  L.  R.  A. 
(N.S.)  418,  146  S.  W.  125. 

niinois.  Crosse  v.  Supreme  Lodge, 
254  III.  80,  45  L.  R.  A.  (N.S.)  162, 
98  N.  E.  261. 

Michigan.  Haapa  v.  Metropolitan  L. 
Ins.  Co.,  160  Mich.  467,  16  L.  R.  A. 
(N.S.)    1165,  114  N.  W.   380. 

New  Jersey.  New  Jersey  Rubber 
Co.  V.  Commercial  Union  Assurance 
Co.,  64  N.  J.  L.  580,  46  Atl.  777. 

Oklahoma.  Deming  Investment  Co. 
V.  Shawnee  F.  Ins.  Co.,  16  Okla.  1,  4 
L.  R.  A.  (N.S.)  607,  83  Pac.  918; 
Eminent  Household  of  Columbian 
Woodmen  v.  Prater,  24  Okla.  214,  23 
L.  R.  A.  (\.S.>  917,  103  Pac.  558. 

Oregon.  Beard  v.  Royal  Neighbors 
of  America,  53  Or.  102,  19  L.  R.  A. 
(N.S.)  708,  99  Pac.  83. 

Texas.  Supreme  Lodge  v.  Payne,  101 
Tex.  449,  15  L.  R.  A.  (N.S.)  1277,  108 
S.  W.  1160. 

•  See  §fi  222  and  2594. 

1  See  §§  153  et  seq.  and  190  et  aeq. 
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amounts  tq  a  covenant  on  the  one  side,  which  by  the  terms  of  the 
offer  is  to  operate  as  a  consideration  for  the  covenant  on  the  other 
side.^  As  has  already  been  said,'  it  is  clearly  improper  to  call  a 
covenant  a  condition,  even  if  such  covenant  is  the  sole  considera- 
tion for  the  promise  and  if  a  breach  thereof  will  amount  to  a  total 
failure  of  consideration  and  to  operate  as  a  discharge  of  the  entire 
contract/  Whether  it  is  proper  to  use  the  term  condition  of  an  act 
which  is  to  serve  as  acceptance,  consideration  and  performance  of 
an  offer  which  by  its  terms  is  to  be  accepted  by  doing  an  act,  is 
not  quite  so  clear.  It  is  true  that  the  parties  do  not  intend  any 
liability  to  attach  until  such  act  is  performed.'  On  the  other  hand, 
up  to  the  time  of  the  performance  of  such  act,  no  contract  exists. 
There  is  merely  an  outstanding  offer  which  may  lapse,'  or  which 
may  be  revoked,^  at  any  time,  at  least  before  the  person  to  whom 
the  offer  is  made  begins  performance  of  the  act  which  is  called  for 
by  the  offer.*  If  this  is  to  be  called  a  conditional  contract,  it  ordi- 
narily amounts  to  calling  an  unaccepted  offer  a  contract,  which  of 
course  is  a  contradiction  in  terms.' 

If  the  contract  recites  a  consideration,^'  even  if  it  is  only  a 
nominal  consideration,"  a  further  statement  of  the  events  on  the 
happening  of  which  performance  is  due,  is  regarded  as  a  condition 
or  as  a  definition  of  the  time  of  performance,  and  not  as  an  addi- 
tion to  the  consideration  or  as  a  detailed  statement  of  the  'Valuable 
considerations"  which  are  referred  to  in  the  nominal  consideration.^* 

§2582.  OoDdition  distinguished  from  exception.  A  condition 
is  occasionally  to  be  distinguished  from  an  exception.  An  exception 
is  frequently  used  where,  instead  of  stating  the  subject-matter  spe- 
cifically, the  parties  stated  it  in  broad  and  general  terms,  and  then 
proceeded  to  limit  it  by  a  number  of  exceptions  which  thus  limit 
the  broad  and  general  terms  to  the  subject-matter  upon  which  the 
parties  have  really  agreed.^    As  a  rule,  therefore,  an  exception  is 

ISee  §189.  "Way   v.  Greer,   196  Mass.  237,  SI 

3  See  112576  et  eeq.  N.  £.  1002. 

4  See  ch.  LXXXIV.  « Way  v.  Oreer,  196  Mass.  237,  81 
iSee  §§  190  et  aeq.  N.  E.  1002. 

•  See  IS  139  et  eeq.  ^  United  States.  Burt  v.  Union  Cen- 
7  See  §  118.  tral  Life  Ins.  Co.,  187  U.  S.  362,  47  L. 
tSee  SS  130  et  seq.  ed.  216;  Northwestern  Mutual  Life  Ins* 

•  See  S§  74  et  seq.  Co.  ▼.  McCue,  223  U.  S.  234,  56  L.  ed» 
16  Way  ▼.  Greer,  196  Mass.  237,  81      419. 

H.  K  IW&.  Califonda.     Lange   ▼.   WaJUn,   IM 

Cal.  142,  103  Pac  889. 
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used  as  a  mere  matter  of  convenience  in  order  to  enable. the  parties 
to  describe  the  subject-matter  in  fuller  words  than  it  would  be  nec- 
essary to  employ  if  they  attempted  to  describe  the  limited  subject- 
matter  without  the  use  of  the  exception.  The  exception  is  some- 
times confused  with  the  condition  because  of  the  fact  that  the  ex- 
ception is  occasionally  introduced  by  the  word  *'if"  and  the  like, 
80  that  it  reads  like  a  condition  in  outward  form ;  although  in  such 
cases  the  function  of  the  conditional  clause  is  not  to  insert  a  true 
condition,  but  to  prevent  the  contract  from  ever  applying  to  the 
subject-matter  to  which  it  would  apply  if  it  were  not  for  such 
clause,  conditional  in  outward  form,  but  really  serving  merely  to 
define  the  subject-matter.  While  provisions  of  this  sort  occasion- 
ally amount  to  conditions,*  and  while  they  are  not  infrequently  so 
worded  as  to  read  like  conditions,  they  are,  in  many  cases,  not  true 
conditions,  but  rather  exceptions  to  the  broad  terms  by  which  the 
original  liability  is  imposed  in  the  contract.  The  same  result  could 
be  reached  by  giving  a  detailed  statement  of  the  facts  under  which 
liability  was  to  be  incurred ;  but  as  a  means  of  expressing  the  same 
intention  in  fewer  w^ords,  provision  is  often  made  for  general  lia- 
bility with  exceptions  of  this  sort.  In  any  case,  full  effect  is  given 
thereto,'  if  the  provision  is  not  otherwise  in  violation  of  the  policy 
of  the  law. 

§  2583.  Specific  illustrations  of  exceptions.    In  policies  of  life 
insurance,  provisions  are  frequently  found  to  the  effect  that  such 


Indiana.  Red  Men's  Fraternal  Acci- 
dent Association  v.  Rippey,  181  Ind. 
454,  50  L.  R.  A.  (NJS.)  1006,  103  N.  E. 
345. 

Iowa.  McDermott  v.  Hawkeye  Com- 
mercial Men's  Association,  158  la.  544, 
139  N.  W.  472. 

Massachusetts.  Noyes  v.  Commer- 
cial Travelers'  Eastern  Accident  Asso- 
ciation, 190  Mass.   171,   70  N.  E.   065. 

Minnesota.  Lock  way  v.  Modern 
Woodmen,  121  Minn.  170,  141  N.  W.  1. 

North  Carolina.  Scarborough  v. 
American  Nat.  Ins.  Co.,  171  N.  Car. 
353,  88  S.  E.  482. 

Vermont.  Bianchi  v.  Montpelier  & 
W.  R.  R.  Co.,  —  Vt.  — ,  104  Atl.  144. 

2  See  8  258.3. 

3  United  States.  Burt  v.  Union  Cen- 
tral Life  Ins.  Co.,  187  U.  S.  302,  47  L. 


ed.  216  (exception  implied  by  construc- 
tion); Northwestern  Mutual  Life  Ins. 
Co.  V.  McCue,  223  U.  S.  234,  56  L.  ed. 
419. 

Indiana.  Red  Men's  Fraternal  Acci- 
dent.  Association  V.  Rippey,  181  Ind. 
4.-)4,  50  L.  R.  A.  (N.S.)  1006,  103  N.  E. 
345. 

Iowa.  McDermott  v.  Hawkey e  Com- 
mencial  Men's  Association,  158  la.  544, 
139  N.  W.  472. 

Massachusetts.  Noyos  v.  Commercial 
Travelers'  Eastern  Accident  Associa- 
tion, 190  Mass.  171,  76  N.  E.  665. 

Minnesota.  Lockway  v.  Modern 
Woodmen,  121  Minn.  170,  141  N.  W.  1. 

North  Carolina.  Scarborough  v. 
American  Nat.  Ins.  Co.,  171  N.  Car. 
353,  88  S.  E.  482. 
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policy  shall  not  include  liability  in  case  the  insured  is  executed  by 
the  authority  of  the  law  for  the  commission  of  a  crime ;  ^  and  such 
exception  has  been  said  to  be  implied  in  every  policy  of  life  insur- 
ance if  no  specific  provision  is  made  therefor.^  Provisions  are  fre- 
quently found  to  the  eflPect  that  the  insurer  is  not  to  be  liable  in 
case  the  insured  meets  his  death  in  violation  of  the  law ; '  and  such 
provision  is  regarded  as  applying  to  a  case  in  which  the  insured 
was  killed  by  one  upon  whom  he  was  committing  an  unprovoked 
assault  of  such  character  as  to  justify  killing  in  self-defense/  Such 
policies  frequently  contain  exceptions  in  case  of  death  from  other 
specified  causes,*  such  as  death  from  tuberculosis,'  or  death  result- 
ing from  the  voluntary  use  of  intoxicating  liquor,'  or  death  result- 
ing from  voluntary  exposure  to  unnecessary  danger.*  Provisions 
of  this  sort  are  occasionally  so  worded  as  to  amount  to  true  condi- 
tions,* as  where  it. is  provided  in  express  terms  that  the  policy  of 
insurance  shall  become  void  if  the  insured  shall  use  intoxicating 
liquors  to  excess  habitually,  or  shall  engage  in  other  specified  habits 
injurious  to  his  health.**  Since  such  a  provision  may  operate  auto- 
matically as  a  termination  of  all  rights  under  the  policy,**  and  since 
it  is  not  intended  merely  to  prevent  the  insurance  company  from 
incurring  liability  in  case  of  loss  due  to  such  conduct  on  the  part 


t  Burt  V.  Union  Central  Life  Ins.  Co., 
187  U.  S.  302,  47  L.  ed.  216  (condition 
implied  by  construction) ;  Scarborough 
Y.  American  Nat.  Ins.  Co.,  171  N.  Car. 
353,  88  S.  £.  482. 

2 Northwestern  Mutual  Life  Ins.  Co. 
V.  McCue,  223  U.  S.  234,  50  L.  ed.  419. 

9  American  National  Life  Tns.  Co.  v. 
White,  128  Ark.  483,  101  S.  W.  25; 
Bosler  v.  Modern  Woodmen  of  America, 
100  Neb.  670,  L.  R.  A.  191 7C,  195,  IGO 
N.  W.  000;  Baker  v.  Supreme  Lodge, 
i03  Miss.  374,  60  S.  W.  333. 

♦  Bosler  v.  Modern  Woodmen  of 
America.  100  Neb.  570,  L.  R.  A.  1917C, 
195,  160  N.  W.  966. 

iRed  Men's  Fraternal  Accident  As- 
sociation V.  Rippey,  181  Ind.  454,  50  L. 
R.  A.  (N.S.)  1006,  103  N.  E.  345; 
McDermott  v.  Hawkeye  Commercial 
Men's  Association,  158  la.  544,  139  N. 
W.  472;  Noyes  v.  Commercial  Travel- 
ers* Eastern  Accident  Association,  190 
Mass.   171,  76  N.  £.  665;   Lockway  v. 


Modern   Woodmen,   121   Minn.  170,  141 
N.  W.  1. 

•  Red  Men's  Fraternal  Accident  As- 
sociation V.  Rippey,  181  Ind.  454,  50  L. 
R.  A.  (N.S.)  1006,  103  N.  E.  345. 

7  McDermott  v.  Hawkeye  Commercial 
Men's  Association,  158  Ta.  544,  139  N. 
W.  472;  Lockway  v.  Modern  Woodmen, 
121  Minn.  170,  141  N.  W.  1. 

•  Noyes  v.  Commercial  Travelers' 
Eastern  Accident  Association,  190 
Mass.  171,  76  N.  E.  665. 

•  Aetna  Life  Ins.  Co.  v.  Davey,  123 
U.  S.  739,  31  L.  ed.  315;  Modern  Wdod- 
men  v.  Breckenridge,  75  Kan.  373,  10 
L.  R.  A.  (N.S.)  -136,  89  Pac.  661. 

10  Aetna  Life  Ins.  Co.  v.  Davey,  123 
U.  S.  739,  31  L.  ed.  315;  Modern  Wood- 
men V.  Breckenridge,  75  Kan.  373,  10 
L.  R.  A.  (N.S.)   130,  89  Pac.  001. 

11  Modern  Woodmen  v.  Breckenridge, 
75  Kan.  373,  10  L.  R.  A.  (N.S.)  136, 
SO  Pac.  661. 
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of  the  insured,  it  is  a  condition  and  not  an  exception.  Whether  a 
condition  attaches  to  a  single  covenant  of  a  contract  or  to  all  the 
covenants,  depends  upon  the  intention  of  the  parties.*^  A  provision 
for  paying  a  certain  amount  to  the  purchaser  of  stock,  if  dividends 
equaling  such  amount  are  not  declared  annually,  and  for  repurchas- 
ing such  stock  at  the  election  of  the  owner  in  case  such  dividends 
are  not  declared,  will  be  regarded  as  binding  the  promisor  to  pay 
such  dividend  for  the  time  for  which  the  corporation  failed  to  pay 
it  upon  such  stock,  and  also  to  repurchase  such  stockJ'  The  prom- 
isor can  not  escape  his  obligation  to  repurchase  the  stock  by  paying 
such  dividends^* 

§  2584.  Condition  distinguished  from  representation.  The  prac- 
tice, whether  erroneous  or  not,  of  using  the  term  ** condition'*  as 
applicable  to  present  or  past  facts,  as  well  as  to.  future  facts,^  has 
led  to  a  confusion  between  conditions  and  representations  of  differ- 
ent sorts.  The  confusion  has  been  increased  by  the  fact  that  in 
many  cases  the  truth  of  the  representation  is  expressly  made  a 
condition  upon  which  the  contract  is  to  take  effect,  or  upon  which 
the  contracts  are  to  be  discharged.'  Except  in  cases  in  which  a 
representation  is  made  a  condition  by  express  terms,  a  representa- 
tion, whether  fraudulent  or  innocent,  is  to  be  distinguished  sharply 
from  a  condition.  The  representation  in  the  proper  sense  of  the 
term  is  not  a  part  of  the  contract,  but  is  a  preliminary  matter  of 
inducement  thereto  by  which  one  of  the  parties  was  induced  to 
enter  into  such  contract.'  On  the  other  hand,  the  condition  is  a 
term  of  the  contract  itself.*  Another  important  reason  for  dis- 
tinguishing between  the  condition  and  the  representation  is  that 
the  falsity  of  the  representation  is  ordinarily  inoperative  unless  the 
representation  concerns  a  material  fact.*  If  the  representation  con- 
cerns an  immaterial  fact,  its  falsity  has  no  effect  upon  the  validity 
of  the  contract,  even  if  such  false  representation  were  made  fraud- 

12  ICarinoWch    v.    Kilburn,    153  CaL      Neb.  372,  27  L.  R.  A.   (N.S.)   326,  125 
638,  96  Pac.  303.  N.  W.  621.    fiee  §§  217  et  aeq. 

ISMarinovich    t.    Kilburn,    153  Cal.         4  See  f  2574. 
638,  96  Pac.  303.  iCunat    v.   Supreme   Tribe,  249   IIL 

UMarinovich    v.    Kilburn,    153  Cal.      448,  34  L.  R.  A.  (N.S.)   1192,  94  N.  E. 
638,  96  Pac.  303.  925;   Bryant  v.  Modem  Woodmen,  86 

1  See  §§  2954  et  aeq.  Neb.  372,  27  L.  R.  A.   (N^.)   326,  125 

2  See  Si  222  and  2578  et  seq.  N.   W.   621.     See   §§308  et  seq.  and 
S  Bryant    v.    Modern    Woodmen,    86      §§365  et  aeq. 
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nlently.*  On  the  other  hand,  if  a  fact  is  made  a  condition  by  the 
express  terms  of  the  contract,  the  legal  effect  of  the  contract  de- 
pends upon  the  happening  or  not  happening  of  the  stipulated  event, 
without  any  regard  to  its  materiality.^ 

"Whatever  the  rule  may  be  as  to  the  effect  of  innocent  misrepre- 
sentations,' the  substantial  inaccuracy  of  statements,  the  truth  of 
which  is  made  the  condition  of  a  contract,  will  defeat  the  contract, 
whether  the  party  who  made  such  statements  knew  that  they  were 
false  or  not.' 

§2585.  Condition  used  as  equivalent  to  defense  or  discharge. 
Another  source  of  confusion  in  the  use  of  the  word  condition  has 
grown  out  of  the  fact  that,  unfortunately,  it  is  sometimes  used  as 
a  means  of  explaining  the  effect  of  facts  which  may  prevent  a  con- 
tract from  coming  into  existence,  or  which  may  operate  as  a  dis- 
charge of  a  contract  which  has  already  been  made.  A  mistake  as 
to  the  existence  of  one  of  the  essential  elements  of  a  contract,  such 
as  the  parties,  the  subject-matter,  and  the  like,^  prevents  the  con- 
tract from  coming  into  existence,  although  as  a  result  of  our  de- 
fective terminology,  we  frequently  are  obliged  to  speak  of  it  as  a 
void  contract.*  This  result  is  unfortunately  explained  sometimes  by 
saying  that  the  contract  is  entered  into  upon  condition  that  the 
parties  and  the  subject-matter  are  in  existence,  and  upon  condition 
that  the  parties  to  the  contract  are  aware  of  the  identity  of  each.' 

If  taken  as  a  fiction  or  as  a  figure  of  speech,  this  method  of 
explaining  this  result  is  harmless  enough.  It  is  an  unfortunate 
explanation,  however,  in  that  it  is  likely  to  rise  to  confusion.  In 
eases  in  which  the  contract  fails  to  exist  by  reason  of  mistake  as 


iSee  §§308  et  fieq. 

YUiiited  States.  Phoenix  Mutual 
Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183, 
30  L.  ed.  664;  Northern  Assurance  Co. 
▼.  Grand  View  Building  Association, 
183  U.  S.  308,  46  L.  ed.  213;  Franklin 
State  Bank  v.  Maryland  Casualty  Co., 
256  Fed.  356. 

miiioia.  NorwaysE  v.  Thuringia  Ins. 
Co.,  204  111.  334,  68  N.  E.  551. 

LonisiaiUL  Bank  of  Cotton  Valley 
v.  Mclnnis,  143  La.  436,  78  So.  727. 

Oklahoma.  Deming  Investment  Co. 
T.  Shawnee  F.  Ins.  Co.,  16  Okla  1,  4  L. 
B.  A.  (NJ3.)  607,  83  Pac.  918. 


Virginia.  Rochester  German  Ins.  Co. 
V.  Monumental  Savings  Association, 
107  Va.  701,  60  S.  E.  93. 

tSee  §§372  et  seq. 

•  National  Annuity  Asso.  v.  McCall, 
103  Ark.  201,  48  L.  R.  A.  (N.S.)  418, 
146  S.  W.  125;  Hughes  v.  Metropolitan 
Life  Ins.  Co.,  117  Me.  244,  103  Atl.  465; 
Pacific  Mutual  Life  Ins.  Co.  v.  Glaser, 
245  Mo.  377,  150  S.  W.  649. 

1  See  §§  251  et  seq. 

2  See  §  54. 

SNickoIl  V.  Ash  ton,  Elbridge  &  Co. 
[1901],  2  K.  B.  126. 
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to  one  of  the  essential  elements,*  the  party  who  seeks  relief  did  not 
contemplate  the  possibility  of  the  non-existence  of  the  adversary 
party,  the  subject-matter,  and  the  like,  or  of  his  mistake  as  to  the 
identity  of  the  party  or  subject-matter.  If  he  had  contemplated 
such  possibility,  and  if  he  had  not  seen  fit  to  guard  against  it  by 
inserting  an  express  condition,  he  could  not  have  avoided  liability 
on  the  ground  of  mistake,  since  mistake  is  unconscious  ignorance 
or  forgetfulness ;  and  in  cases  of  this  sort  the  party  is  conscious  of 
the  possibility  of  his  ignorance  or  forgetfulness,  and  elects  to  enter 
into  the  contract,  taking  chances  as  to  the  outcome  of  the  unknown 
event.  If  he  does  so  enter  into  the  contract,  he  can  not  thereafter 
escape  liability  on  the  ground  that  the  event  happened  contrary  to 
his  hopes  and  expectations.'  If  the  parties  attempt  to  enter  into  a 
contract,  thinking  that  they  are  dealing  with  a  subject-matter 
which  has  in  fact  ceased  to  exist,'  or  if  they  are  dealing  with  what 
they  suppose  to  be  legal  rights,  but  to  which  the  law  denies  a  legal 
existence,^  no  contract  exists.  This  result  is  sometimes  explained 
on  the  theory  that  there  must  be  a  subject-matter;'  and  it  is  some- 
times explained  on  the  theory  of  mistake.'  It  is  probably  better  to 
explain  cases  of  this  sort  as  due  to  mistake  than  as  due  to  the 
necessity  of  a  subject-matter,  since  if  the  parties  know  that  the 
subject-matter  may  have  ceased  to  exist,  and  if  they  deliberately 
elect  to  take  chances  with  reference  to  its  existence,  the  contract 
can  not  be  defeated  by  the  fact  that  it  is  subsequently  discovered 
that  the  subject-matter  has  ceased  to  exist  when  the  contract  was 
made." 

The  parties  may  enter  into  a  contract  concerning  a  specific  sub- 
ject-matter or  requiring  services  of  a  personal  nature ;  and  although 
such  contract  is  valid  when  it  is  made,  the  subsequent  death  or 
disability  of  the  party  who  is  rendering  such  services,  or  the  de- 
struction of  the  specific  subject-matter,  may  operate  as  a  discharge 
of  such  contract  on  the  theory  of  subsequent  impossibility."  This 
result  is  unfortunately  explained  sometimes  on  the  theory  that  the 
continued  existence  of  the  specific  subject-matter  or  the  continued 
ability  of  the  party  who  is  to  render  such  personal  service,  is  an 

4  r>ee  §§  251  et  seq.  "^  See  §  059. 

iHeadley  v.  Aetna  Ins.  Co.,  —  Ala.  •  ?^ee  §§  floS  et  seq. 

— ,  80  So.  466;   Ins.   Co.  v.  Carnahan,  » Seo  §§2ril  et  seq. 

63  O.  S.  258,  58  N.  E.  806.     See  §  263.  W  See  §  658. 

•  See  §§  261  et  seq.  and  §  668.  It  See  ch.  LXXVm. 
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implied  condition  of  the  contract."  Here  again  we  have  cases  in 
which  the  parties  have  in  all  probability  never  thought  of  the  pos- 
sibility of  the  disability  of  the  party,  or  the  destruction  of  the 
specific  subject-matter.  If  they  had  thought  of  it,  they  would 
probably  have  made  some  specific  provision  fixing  their  respective 
rights  upon  the  happening  of  such  event.  In  the  absence  of  such 
specific  agreement,  the  law  attaches  certain  consequences  to  the 
transaction.  To  use  the  term  condition,  both  of  events  upon  which 
the  parties  agree  as  affecting  the  legal  effect  of  the  contract,  and 
also  of  facts  which  operate  as  a  discharge  because  of  rules  of  law 
without  regard  to  the  actual  intention  of  the  parties,  is  simply  fur- 
nishing another  source  of  confusion. 

§  2586.  Classes  of  conditions — ^Precedent  and  subsequent.  Con- 
ditions are  classified  with  reference  to  their  effect  on  the  contract, 
as  conditions  precedent  and  conditions  subsequent.  A  condition 
precedent,  as  the  name  implies,  is  one  which  must  be  performed 
before  the  right,  to  which  it  is  precedent,  is  acquired.^  At  the 
same  time,  in  making  this  classification,  the  courts  have  not  always 
asked  themselves  to  what  right  the  condition  is  precedent.  The 
term  precedent  condition  is  sometimes  used  of  a  condition  which 
is  to  take  place  before  the  contract  takes  effect  at  all.*    Even  if  the 


U  See  1 2667. 

Discharge  by  subsequent  legal  im- 
possibility is  sometimes  made  a  con- 
dition subitcqucnt  by  the  express  pro- 
Tisions  of  the  contract.  Halloran  v. 
Schmidt  Brewing?  Co.,  137  Minn.  141, 
L.  R.  A.  1917E,  77r,  102  N.  W.  1082. 

IGalt  V.  Provan,  131  la.  277,  108  N. 
W.  7<jO;  Skowhej^nn  Water  Co.  v.  Skow- 
hegan  Village  Corp.,  102  Me.  323,  66 
AtL  714;  Board  of  Education  v.  Rich- 
mond Const.  Co.,  02  N  J.  L.  496,  105 
Atl.  220;  Adams  v.  Quyandotte  Valley 
Ry.  Co.,  64  W.  Va.  181,  61  S.  E.  341. 

2  England.  Pym  t.  Campbell,  6  El. 
&  Bl.  370;  Wallis  v.  Littell,  11  C.  B. 
X.  S.  360. 

United  States.  Ware  y.  Allen,  128 
U.  S.  590,  32  L.  ed.  563;  Burke  v. 
Dulaney,  153  U.  S.  228,  38  L.  ed.  698; 
Tug  River,  Coal  &  Salt,  etc.,  Co.  v. 
Brigel,  86  Fed.  818;   Beach  t.  Nevins, 


102  Fed.  129,  18  L.  R.  A.  (X.S.)  288; 
Storey  v.  Storey,  214  Fed.  973. 

Arkansas.  American  Sales  Book  Co. 
V.  Whitaker,  100  Ark.  360,  37  L.  R.  A. 
(N.S.)  91,  140  S.  W.  132;  Inman  v. 
Quirey,   128   Ark.  -OOo,  '194   S.  W.  8.58. 

Colorado.  Bourke  v.  Van  Keuren, 
20  Colo.  05,  30  Pac.  882;  Hurlburt  v. 
Dusenbery,  26  Colo.  240,  57  Pac.  860; 
Divine  v.  George,  —  Colo.  — ,106  Pac. 
242. 

Connecticut.  McFarland  v.  Sikes,  54 
Conn.  250,  1  Am.  St.  Rep.  Ill,  7  Atl. 
408. 

Illinois.  Price  v.  Hudson,  125  111. 
284,  17  N.  E.  817. 

Iowa,  Riechart  v.  Wilhelm,  83  la. 
510,  60  N.  W.  19;  McCormick  Harvest- 
ing Machine  Co,  v.  Morlan,  121  la.  451, 
96  N.  W.  976;  fialt  v.  Provan,  131  la. 
•277,  108  y.  W.  760;  Garner  v.  Kratzer, 
173  la.  292,  155  N.  W.  296. 
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during  vacancy,  but  that  it  revives  Avhen  the  property  is  occupied 
again.^  In  a  policy  of  fire  insurance,  a  condition  against  change  of 
location  of  the  insured  property  without  the  consent  of  the  insurer 
may  be  so  worded  that  the  policy  is  suspended  while  the  property 
is  in  such  changed  location,  if  the  insurer  has  not  consented  thereto, 
but  that  such  policy  will  revive  when  the  property  is  moved  again 
to  mother  location  with  the  consent  of  the  insurer.' 

The  term  ** suspensive  condition"  has  been  suggested  for  such 
conditions.  While  our  legal  nomenclature  is  sadly  defective,  and 
while  these  defects  probably  appear  in  contract  law  more  clearly 
than  in  any  other  subject,  it  seems  unfortunate  to  adopt  a  term 
from  another  system  of  law  in  which  it  has  a  definite  meaning  and 
use  it  in  our  system  of  law  with  a  different  meaning.  The  term 
"suspensive  condition"  was  used  in  Roman  law  of  a  condition  upon 
which  the  validity  of  a  juristic  act  depended.*  It  was,  therefore, 
much  like  our  condition  precedent,'  and  it  seems  unfortunate  to 
use  this  term  of  a  peculiar  kind  of  condition  subsequent. 

Other  conditions  operate,  not  to  suspend  the  right  of  action,  but 
to  destroy  it  entirely; •  and  the  fact  that  such  state  of  affairs  ceases 
to  exist  does  not  revive  the  contract  and  confers  no  rights  upon 


MissisaippL  Ins.  Co.  v.  Pitts,  88 
Miss.  587,  7  L.  R.  A.  (N.S.)  627,  41 
So.  5. 

Missouri.  Obermeyer  v.  Globe 
Mutual  Insurance  Co.,  43  Mo.  573. 

Nebraska.  State  Insurance  Co.  v. 
•Scflireck,  27  Neb.  5:27. 

Ohio.  Ohio  Farmers*  Ins.  Co.  v.  Bur- 
get,  05  O.  S.  119,  87  Am.  St.  Rep.  596, 
55  L.  R.  A.  825,  61  X.  E.  712. 

Pennsylvania.  Mutual  Fire  Insur- 
ance Co.  V.  Coatesville  Shoe  Factory,  80 
Pa.  St.  407. 

South  Dakota.  Edmonds  v.  Mutual 
L.  Ins.  Co.,  33  S.  D.  55,  50  L.  R.  A. 
(N.S.)  592,  144  N.  W.  718. 

Washington.  Port  Blakely  Mill  Co. 
V.  Springfield  Fire  &  Marine  Ins.  Co., 
59  Wash.  501,  110  Pac.  36. 

«Tns.  Co.  V.  Pitts,  88  Miss.  587,  7 
L.  R.  A.  (N.S.)  627.  41  So.  5. 

8  Ohio  Farmers'  Ins.  Co.  v.  Burget,  6.') 
O.  S.  119,  87  Am.  St.  Rep.  596,  56  L. 
R.  A.  825,  61  N.  E.  712. 


4CzyhIarz,  Manual  of  the  Institutes 
if  Roman  Law,  §21;  Sohm,  Institute* 
of  Roman  Law,  §  43. 

•  For  a  discussion  of  the  relation  be- 
tween the  suspensive  condition  at 
French  law  and  the  condition  precedent 
at  common  law,  see  New  Orleans  v. 
Texas  &  Pacific  Ry.,  171  U.  S.  312,  43 
L.  ed.  178. 

•  Canada.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Agricultural  Savings 
&  Loan  Co.,  33  Can.  S.  C.  94. 

Kansas.  German  Ins.  Co.  y.  Rus- 
sell, 65  Kan.  373,  58  L.  R.  A.  234,  09 
Pac.  345. 

Maine.  Dolliver  v.  Granite  State 
Fire  Ins.  Co.,  Ill  Me.  275,  89  Atl.  8. 

Maryland.  Reynolds  v.  German- 
American  Ins.  Co.,  107  Md.  110,  15  L. 
R.  A.  (N.S.)  345,  68  Atl.  2Q2. 

Nebraska.  Home  Fire  Ins.  Co.  v. 
Kuhlman.  58  Neb.  488,  76  Am.  St.  Rep. 
036,  78  N.  W.  936  (obiter,  as  condition 
wj)s  waived). 
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the  parties  thereunder^  If  a  provision  in  a  policy  of  fire  insurance, 
that  it  shall  be  void  in  case  of  vacancy,  is  construed  literally,  such 
policy  does  not  revive  when  the  building  becomes  occupied.'  The 
term  **solutory  condition"  or  "resolutive  condition"  has  been  sug- 
gested for  conditions  of  this  sort.  Here  again  we  have  an  attempt 
to  take  a  term  from  Boman  law  in  which  it  has  a  definite  meaning, 
and  to  use  it  in  Anglo-American  law  with  a  different  meaning.  In 
Boman  law  a  condition  was  resolutive  when  the  termination  of  a 
juristic  act  depended  upon  its  happening  or  not  happening.'  The 
term  "resolutive  condition"  in  Boman  law  was  therefore  about  as 
broad  as  the  term  condition  subsequent  at  our  law.  While  the  use 
of  definite  terms  to  indicate  definite  ideas  would  be  of  great  help, 
it  would  be  better  to  avoid  terms  which  already  have  definite  mean» 
ings  different  from  those  in  which  it  is  sought  to  use  them. 

§  2589.  Constraction  of  conditions  in  general  Since  contracts 
are  ordinarily  construed  so  as  to  prevent  forfeiture,'  a  condition 
which  tends  to  operate  as  a  forfeiture  of  the  rights  of  one  of  the 
parties  to  the  contract  will  be  construed  strictly.*  A  condition  for 
forfeiture  in  case  of  sale  by  the  lessee  or  by  his  executor,  and 
against  sale  by  legal  process,  which  does  not  expressly  include 
transfer  by  operation  of  the  law,  will  be  held  not  to  apply  to  trans- 


New  Hampshire.  Moore  ▼.  Phoenix 
Ins.  Co.,  62  N.  H.  240,  13  Am.  St.  Rep. 
536. 

Ohio.  Ohio  Farmers'  Insurance  Co. 
v.  Waters,  65  O.  S.  157,  61  N.  E.  711. 

7  Canada.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Agricnltural  Savings 
&  Loan  Co.,  33  Can.  S.  C.  94. 

Kansas.  German  Ins.  Co.  v.  Hussell, 
es  Kan.  373,  58  L.  R.  A.  234,  69  Pac 
345. 

Maine.  DoHiver  ▼.  Granite  State 
Fire  Ins.  Co.,  Ill  Me.  275,  89  AtL  8. 

Maryland.  Reynolds  v.  German- 
American  Ins.  Co.,  107  Md.  110,  15  L. 
R.  A.  (N.S.)  343,  68  Atl.  262. 

New  Hampshire.  Moore  v.  Phoenix 
Ins.  Co.,  62  N.  H.  240,  13  Am.  St.  Rep. 
656. 

t  German  Ins.  Co.  ▼.  Russell,  65  Kan. 
«73,  58  L.  R.  A,  234,  69  Pac.  346;  Rey- 
nolds V.  German-American  Ins.  Co.,  107 
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Md.  110,  15  L.  R.  A.  (N.S.)  345,  68  Atl. 
262. 

SCzyhlarz,  Manual  of  the  Institutes 
of  Roman  Law,  §21;  Sohn,  Institutes 
of  Roman  Law,  §  43. 

iPyle  V.  Pyle,  200  Pa.  St.  532,  103 
Atl.  018;  Warfleld  v.  Kelly,  262  Pa.  St. 
482,  106  Atl.  72;  Lyke  v.  First  Na- 
tional Life  &  Accident  Ins.  Co.,  —  S. 
D.  —,  171  N.  W.  603. 

See  §  2054. 

2  Canada.  Metropolitan  L.  Ins.  Co. 
V.  Montreal  Coal  &  Towing  Co.,  35  Can. 
S.  C.  266. 

United  States.  First  National  Bank 
V.  Hartford  Fire  Ins.  Co.,  95  U.  S.  673, 
24  L.  ed.  563;  McMaster  v.  New  York 
Life  Ins.  Co.,  183  U.  S.  25,  4^  L.  ed.  64; 
Gazlay  v.  Williams,  210  U.  S.  41,  62 
L.  ed.  950;  Nelson  v.  Continental  Ins. 
Co.,  182  Fed.  783,  31  L.  R.  A.  (N.S.) 
698. 
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fer  by  operation  of  law,*  such  as  a  transfer  by  the  act  of  the  law 
to  the  trustee  of  the  lessee  upon  the  bankruptcy  of  the  lessee  and 
to  a  subsequent  sale  by  the  trustee/  A  agreed  to  bring  her  aero- 
I)lane  to  a  certain  place  and  to  make  two  flights  of  thirty  minutes 
each  on  three  different  days,  in  consideration  of  which  B  agreed  to 
pay  to  A  a  certain  sum  of  money  when  the  machine  arrived,  which 
was  to  be  returned  if  no  flights  were  made,  and  a  certain  sum  on 
each  day  of  the  exhibition  to  be  paid  after  the  exhibition  was  com- 
pleted. The  machine  arrived  and  B  made  the  first  pa3rment  to  A. 
A  made  but  one  flight,  remaining  up  only  three  minutes.  The 
aeroplane  was  then  injured  and  no  further  exhibitions  were  given, 
although  B  demanded  further  performance.  B  then  brought  action 
against  A  to  recover  the  first  payment.    It  was  held  that  such  pay- 


Arkansas.  Fidelity  &  C.  Co.  ▼. 
Meyer,  106  Ark.  91,  44  L.  R.  A.  (N.S.) 
493,  152  S.  W.  995;  Firemen's  Ins.  Co. 
v.  Larey,  12.5  Ark.  98,  L.  R.  A  1917A, 
29,  188  S.  W.  7. 

Calif oxnia.  Lucy  ▼.  Davis,  163  Cal. 
4111,  126  Pac.  490. 

Colorado.  National  Mutual  Fire  In- 
flurance  Co.  v.  Duncan,  44  Colo.  472,  98 
Pac.  634  [sub  nomine,  Duncan  v. 
National  Mutual  Fire  Insurance  Co.,  20 
L.  R.  A.  (N.S.)  340]. 

Idaho.  Allen  v.  Phoenix  Assur.  Co., 
12  Ida.  653.  8  L.  R.  A.  (X.S.)  903,  88 
Pac.  245;  Rasicot  v.  Royal  Neighbors, 
18  Ida.  85,  29  L.  R.  A.  (N.S.)  433,  108 
Pac.  1048. 

Illinois.  Spence  y.  Central  Acci. 
Ins.  Co.,  236  111.  444,  19  L.  R.  A.  (N.S.) 
88,  86  N.  E.  104. 

Indiana.  Glens  Falls  Ins.  Co.  ▼. 
Michael,  167  Ind.  659,  8  L.  R.  A.  (NJS.) 
708,  74  N.  E.  964. 

Iowa.  Lakka  t.  Modem  Brother- 
hood of  America,  1^3  la.  159,  49  L.  R. 
A.  (N.S.)  902,  143  N.  W.  613. 

Nebraska.  Merriman  y.  Grand  Lodge, 
77  Neb.  644,  8  L.  R.  A.  (N.S.)  983,  110 
N.  W.  302;  Walker  y.  Burtless,  82 
Neb.  211,  117  N.  W.  349  rmodifled  on 
rehearing,  82  Neb.  214,  118  N.  W.  113]; 
Goff  y.  Supreme  Lodge  Royal  Achates, 


90  Neb.  578,  37  L.  R.  A.  (N.S.)  1191, 
134  N.  W.  239. 

New  Jersey.  Smith  y.  Prudential  Ins. 
Co.,  83  N.  J.  L.  719,  43  L.  R.  A. 
(N.S.)  431,  85  Atl.  190. 

Oklahoma.  Nance  y.  Oklahoma  F. 
Ins.  Co.,  31  Okla.  208,  38  L.  R.  A  (N.S.) 
426,  120  Pac.  948. 

Pennaylyania.  Pyle  y.  Pyle,  260  Pa. 
St.  532,  103  Atl.  918;  Warfield  y.  Kelly, 
262  Pa.  St.  482,  106  Atl.  72. 

Rhode  Island.  Harrington  y.  Law 
(R.  I.),  90  Atl.  660. 

South  Dakota.  Lyke  y.  First  Na- 
tional Life  &  Accident  Ins.  Co.,  —  S. 
D.  — ,  171  N.  W.  603. 

Texas.  Reppond  y.  National  L.  Ins. 
Co.,  100  Tex.  519,  11  L.  R.  A.  (N.S.) 
981,  101  S.  W.  786;  Insurance  Co.  of 
N.  America  v.  O'Bannon,  —  Tex.  — ,  206 
S.  W.  814. 

West  Virginia.  Scott  v.  Dixie  F.  Ins. 
Co.,  70  W.  Va.  533,  40  L.  R.  A.  (N.S.) 
1152,  74  S.  E.  659. 

Wisconsin.  Cady  v.  Fidelity  &  C.  Co., 
184  Wis.  322,  17  L.  R.  A.  (N.S.)  260. 
113  N.  W.  967;  French  v.  Fidelity  &  C. 
Co.,  135  Wis.  259,  17  L.  R.  A.  (N.S.) 
1011,  115  N.  W.  869. 

•  Gazlay  r.  Williams,  210  U.  S.  41,  52 
L.  ed.  950. 

4  Gazlay  y.  WilUams,  210  U.  S.  41,  62 
L.  ed.  950. 
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ment  could  not  be  recovered,  since  a  part  of  one  flight  had  been 
made;  and  by  the  provisions  of  the  contract  snch  payment  was  to 
be  returned  only  if  no  flights  were  made.'  A  provision  to  the  effect 
that  a  policy  of  fire  insurance  should  be  void  if  the  interest  of  the 
insured  was  any  other  than  an  unconditional  ownership,  was  held 
to  apply  to  the  building  which  was  insured,  and  not  to  the  ground 
on  which  the  building  stood.*  A  condition  that  a  policy  of  fire 
insurance  shall  be  void  for  misrepresentation  of  any  material  fact, 
is  held  not  to  render  the  policy  void  because  of  a  misstatement  as 
to  the  dimensions  of  the  buildings  which  were  insured.^  If  a  con- 
tract reserves  to  one  party  the  right  to  terminate  the  contract  if 
in  the  judgment  of  its  engineer  the  work  is  not  being  prosecuted 
faithfully  and  diligently,  and  provides  in  another  clause  that  in 
case  of  failure  to  complete  the  contract  as  agreed  upon,  the  ad- 
versary party  may  recover  damages  due  to  such  failure,  the  failure 
to  perform,  referred  to  in  the  latter  clause,  can  not  be  regarded  as 
equivalent  to  a  termination  at  the  discretion  of  the  engineer  of  the 
adversary  party;  and  the  fact  that  such  engineer  terminated  such 
contract  is  not  conclusive  of  the  fact  that  the  contractor  failed  to 
perform.* 

A  provision  in  a  policy  of  insurance  will  not  be  construed  as  a 
warranty,  unless  it  appears  to  be  the  intention  of  the  parties  that 
it  shall  have  such  effect,*  and  unless  the  language  shows  clearly 
that  no  other  construction  can  fairly  be  given  to  the  language 
used.^*  A  warranty  against  the  suppression  of  any  facts  which 
would  tend  to  influence  the  insurance  company  in  issuing  the 
policy,  makes  the  statements  to  which  reference  is  made  represen- 
tations and  not  warranties.^^  A  warranty  by  the  insured  that  he 
is  in  good  health  to  the  best  of  his  knowledge  and  belief,  is  in 


■  Harrington  v.  Law   (R.  I.),  00  Atl. 

6eo. 

•  Tebean  v.  Globe  &  Rutgers  Fire  Ins. 
Co.,  271  Mo.  626,  2  A.  L.  R.  1041,  197 
S.  W.  130.  (In  the  policy  in  question 
this  result  may  be  justified  because  of 
tbe  fact  that  another  clause  made 
express  provision  for  the  location  of 
the  building  on  ground  not  owned  by 
the  insured  in  fee  simple.  The  defect 
in  title  relied  upon  in  this  connection 
-was  an  outstanding  contingent  dower 
interest.) 

7  National   Mutual  Fire  Ins.  Co.  ▼. 


Duncan,  44  Colo.  472,  98  Pac.  634  [sub 
nomine,  Duncan  v.  National  Mutual 
Fire  Ins.  Co..  20  L.  R.  A.  (X.S.)  340], 

•  United  States  v.  O'Brien,  220  U.  S. 
321,  55  L.  ed.  481. 

•  Goff  V.  Supreme  Lodge  Royal 
Achates,  90  Xeb.  578,  37  L.  R.  A.  (N.S.) 
1191,  134  N.  W.  239. 

10  Spence  v.  Central  Acci.  Tns.  Co..  236 
Til.  444^  19  L.  R.  A.  (N.S.)  88,  m  N.  E. 
104. 

tlReppond    v.  National  L.  Ins.  Co., 

100  Tex.  519,  11  L.  R,  A.   (N.S.)  981, 

101  S.  W.  786. 
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effect  a  representation;  and  it  is  not  broken  because  of  his  bad 
health  if  he  believes  in  good  faith  that  his  health  is  good."  If  the 
provision  is  a  warranty,  it  is  construed  as  strictly  a^  possible  in 
favor  of  the  insured  and  against  the  insurer."  The  so-called  condi- 
tion precedent  in  a  policy  of  fidelity  insurance,  to  the  effect  that 
the  acts  of  the  insured  would  be  examined  and  checked  each  week, 
is  complied  with  if  ordinary  care  is  used  in  so  doing." 

The  rule  that  a  condition  is  construed  strictly  if  it  will  operate 
as  a  forfeiture,  applies  both  to  conditions  precedent,"  and  to  con- 
ditions subsequent." 

§  2590.  Acts  or  events  which  may  operate  as  conditions — Im- 
possible and  illegal  conditions.  If  a  condition  is  impossible,  its 
effect  upon  the  contract  depends  upon  whether  it  is  precedent  or 
subsequent.  If  it  is  precedent,  the  contract  can  not,  by  its  terms, 
take  effect,  in  whole  or  in  part,  until  such  condition  is  performed; 
and,  accordingly,  if  the  condition  is  impossible,  the  contract  or  the 
covenant  subject  to  such  condition  never  takes  effect.^  It  has  also 
been  said  that  the  condition  may  be  ignored,  if  impossible,  mean- 
ingless, or  absurd.^     This  statement  has,  however,  been  made  in 


12Lnkka  v.  Modern  Brotherhood,  lfi3 
la.  159,  49  L.  R.  A.  (N.S.)  002,  143 
N.  W.  513;  Smith  v.  Prudential  Ins. 
Co.,  83  N.  J.  L.  719,  43  L.  R.  A.  (N.S.) 
431,  85  Atl.  190. 

18  Fidelity  &  C.  Co.  v.  Meyer,  106  Ark. 
91,  44  L.  R.  A.  (N.S.)  493,  152  S.  W. 
995;  Spence  v.  Central  Acci.  Ins.  Co., 
236  Til.  444,  19  L.  R.  A.  (N.S.)  88,  86 
N.  E.  104;  Cady  v.  Fidelity  &  C.  Co., 
134  Wis.  322,  17  L.  R.  A.  (N.S.)  260, 
113  N.  W.  967;  French  v.  Fidelity  &  C. 
Co.,  135  Wis.  2.59,  17  L.  R.  A.  (N.S.) 
1011,  115  N.  W.  869. 

14  Fidelity  &  Deposit  Co.  v.  Kane,  182 
Ky.  048,  200  S.  W.  888. 

18  National  Council  v.  Glenn,  —  Fla. 
— ,  2  A.  L.  R.  1503,  80  So.  516. 

UTebeau  v.  Globe  &  Rutgers  Fire 
Ins.  Co.,  271  Mo.  626,  2  A.  L.  R.  1041, 
197  S.  W.  130. 

ILord  V.  Tyler,  31  Mass.  (14  Pick.) 
156  (obiter,  as  condition  was  construed 
80  as  to  avoid  impossibility,  which  in 
this    case   was   requiring   co-owner    to 


establish  his  interest  in  the  chattel  by 
action  at  law  a^'ainst  his  co-owner). 

See,  however,  Worsloy  v.  Wood.  6  T. 
R.  710  (refusal  of  minister  and  church- 
wardens, not  parties  to  contract,  to 
sign  certificate,  which  was  made  con- 
dition procedrnt  to  brinjring  action  on 
policy — probably  refusal  was  justifi- 
able; not  true  impossibility). 

2  Stockton  V.  Turner,  30  Ky.  (7  J.  J. 
Mar.)  192;  Morrill  v.  Bell,  14  Miss.  (6 
Sm.  &  M.)  730. 

"The  general  rule  is  that  conditions 
which  are  impossible  or  insensible  are 
void,  and  the  obligation  remains  abso- 
lute, if  it  be  not  for  the  doinj?  of  an 
illegal  thing.  Sheppard's  Touchstone, 
title  Obligation,  372,  373.  But  if  any 
sense  or  certainty  can  be  made  of  it, 
the  obligation  and  condition  shall  both 
stand."  Merrill  v.  Bell,  14  Miss.  (6  Sm, 
&  M.)  730. 

"A  nonsensical  or  repugnant  condition 
will  not  affect  an  obligation,  even 
though  the  entire  condition  be  incon- 
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obiter,'  or  in  cases  in  which  performance  on  the  part  of  the  adver- 
sary party  had  taken  place  so  far  that  forfeiture  of  his  rights 
would  have  resulted  if  the  impossibility  of  performing  the  condi- 
tion were  to  operate  as  a  discharge.*  If  a  contract  for  the  com- 
promise of  a  disputed  claim  provides  for  depositing  a  certain  sum 
of  money  which  is  to  be  repaid  if  the  party  who  makes  such  deposit 
shall  make  good  and  sufficient  proof  before  a  tribunal  having  com- 
petent jurisdiction,  that  he  made  a  certain  payment  at  a  prior  time, 
and  if  he  shall  also  make  such  proof  to  the  satisfaction  of  the 
administrators  of  his  deceased  creditor,  the  condition  as  to  making 
proof  is  impossible,  since  no  tribunal  has  jurisdiction  to  hear  evi- 
dence or  to  make  a  finding  if  no  case  is  pending  before  it;  and 
such  condition  as  to  the  manner  of  performance  must  therefore  be 
rejected,  but  the  rest  of  the  contract  will  be  enforced.' 

If  the  condition  is  subsequent  on  the  other  hand,  the  contract  has 
already  taken  effect,  and  by  its  terms  its  effect  is  to  end  only  on 
the  performance  of  the  condition.  If  the  condition,  therefore,  is 
.impossible,  the  contract  is  unconditional  in  legal  effect.*  The  prin- 
ciple that  an  impossible  or  nonsensical  provision  will  be  rejected 
has  been  applied  to  cases  of  bonds  which  contained  the  condition 
that  the  debtor  should  make  the  payment  to  himself,^  or  that  the 
creditor  should  make  the  payment.'    These  are  really  illustrations 


gnioiis  or  uncertain — a  fortiori,  nn  iin- 
certnin  or  repugnant  stipulation,  or 
ezpresftion  in  a  condition,  consistent 
and  certain  in  other  respects,  can  not 
change  or  materially  affect  the  import 
and  effect  of  the  contract.  Thus,  if  the 
condition  of  a  bond  be  that  if  the 
obligor  do  not  pay,  the  bond  shall  be 
Toid,  the  obligation  will  be  understood 
to  be  single,  or  as  if  there  bad  been  no 
condition — ^'for  when  the  condition  re- 
cites a  debt,  and  after  lays  an  obliga- 
tion not  to  pay  It,  it  is  in  that  repug- 
nant and  void.'  Bacon's  Abridgment, 
Cond.  L.  ft  Cooke  ▼.  Graham's  Adminis- 
trators, 7  U.  S.  (3  Cranch)  229,  2  L. 
ed.  420."  Stockton  ▼.  Turner,  30  Ky. 
(7  J.  J.  Mar.)  102. 

9  It  has  been  said  that  if  a  condition 
precedent  to  payment  for  value  is  im- 
possible, such  condition  may  be  ignored 
at  law  as  well  as  in  equity.  In  this 
ease,  however,  the  event,  namely,  such 


stage  of  water  in  the  river  as  would 
permit  the  boat  to  go  on  a  certain 
voyage,  on  the  return  from  which  the 
price  for  the  boat  was  to  become  due, 
was  not  impossible.  Peery  v.  Cooper, 
8  Mo.  205. 

4  Merrill  v.  Bell,  14  Miss.  (6  Sm.  & 
M.)  730. 

•  Merrill  v.  Bell,  14  Miss.  (6  Sm.  & 
M.)  730. 

•  Stockton  V.  Turner,  30  Ky.  (7  J.  J. 
Mar.)  102. 

It  is  said  that  nhe  condition  •  ♦  • 
never  really  existed."  Racine  County 
Bank  v.  Ayers,  12  Wis.  512  [citing, 
Hughes  V.  Edwards,  22  U.  S.(0  Wheat.) 
403,  6  L.  ed.  143,  and  MerriU  v.  Bell, 
10  Miss.   (2  Sm.  &  M.)   730]. 

7  Stockton  V.  Turner,  30  Ky.  (7  J.  J. 
Mar.)  102. 

I  Cooke  V.  Graham's  Administrator, 
7  U.  S.  (3  Cranch)  220,  2  L.  ed.  42a 
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of  the  application  of  the  general  principle  that  the  intent  of  the 
parties  as  manifest  from  the  entire  instrument  will  prevail  over 
grammatical  errors  and  mistakes  in  expression  which  can  be  cor- 
rected from  the  instrument  itself.'  If  the  condition  is  possible 
when  the  contract  is  made,  but  it  becomes  impossible  thereafter  by 
operation  of  law,  such  subsequent  impossibility  may  operate  as  a 
discharge  of  the  entire  contract,^  as  in  case  of  covenants  which 
subsequently  become  impossible  by  act  of  the  law."  If  a  bond  is 
conditioned  upon  the  payment  of  the  debt  by  the  judgment  debtor, 
or  upon  his  rendering  his  body  in  execution,  and  arrest  and  im- 
prisonment for  debt,  is  subsequently  forbidden  by  law,  the  sureties 
upon  such  bond  are  thereby  discharged." 

Similar  considerations  apply  to  an  illegal  condition.  If  the 
illegal  condition  is  a  condition  precedent,  and  the  contract  is  entire, 
the  effect  of  such  condition,  like  that  of  an  illegal  covenant  in  an 
entire  contract,"  is  to  defeat  the.  entire  contract.  If  the  illegal 
condition  is  a  condition  subsequent,  the  contract  has  already  taken 
effect;  and  since  the  law  does  not  tolerate  the  performance  of  the 
condition,  the  contract  is  in  legal  effect  unconditional."  If  the  con- 
tract  is  intended  to  produce  results  which  the  law  condemns  as 
illegal,  and  if  such  contract  is  entire,  the  whole  contract  is  illegal, 
whether  the  illegal  provision  is  inserted  by  way  of  a  covenant  or 
by  way  of  a  condition." 

If  the  condition  is  void  as  distinct  from  illegal,"  it  is  treated  as 
of  no  legal  effect,  in  analogy  to  the  rules  which  apply  to  void  cove- 
nants;^^ and  if  the  remaining  provisions  of  the  contract  are  suf- 
ficient to  make  a  valid  contract  after  rejecting  the  void  condition, 
full  effect  will  be  given  thereto." 

The  fact  that  there  is  comparatively  little  authority  upon  the 
impossible,  absurd  and  illegal  conditions,  while  there  is  such  an 
amount  of  authority  upon  the  uncertain"  or  illegal  and  void* 


•  See  §§  2031  et  seq. 

10  Brown  v.  Dillahunty,   12  Miss.   (4 
8m,  &  M.)  713,  43  Am.  Pec.  400. 

11  See  ch.  LXXVIII. 

12  Brown  ▼.  Dillahunty,  12  Miss.   (4 
Sm.  &  M.)  713,  43  Am.  Dec.  400. 

It  See  §  1031. 

14  Brewer  ▼.  Marshall,  10  N.  J.  Eq. 
637,  07  Am.  Dec.  670. 
II  See  §§  862  et  seq.  and  1020  et  seq. 
1*  See  §§  1020  et  seq. 


17  See  §§1035  et  seq. 

It  For  similar  provisions  for  arbitra- 
tion of  entire  subject-matter,  see  §  721. 

For  the  effect  of  conditions  reducing 
the  period  of  limitations,  see  §§  732  et 
seq. 

For  the  validity  of  contracts  requir- 
ing notice,  see  SS  735  and  2600  et  seq. 

II  See  §§  05  et  seq. 

»  See  §§  657  et  seq. 
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covenants,  is  no  donbt  due  to  the  fact  that  provisions  of  this  sort 
are  usually  intended  by  the  parties  as  a  part  of  the  subject-matter 
or  the  consideration;  and  accordingly  they  must  be  considered  in 
such  connections.  Events  of  this  sort  are  rarely  pure  conditions 
which  are  not  part  of  the  subject-matter  or  of  the  consideration. 


§  2591.  Present  or  past  acts  or  events.  The  act  Tvhich  the  par- 
ties select  as  a  condition  may  undoubtedly  be  an  act  ^vhich  is  to 
take  place  in  the  future.^  Whether  it  may  be  an  act  which  has 
taken  place  in  the  past  or  which  is  taking  place  at  the  very  moment 
that  the  promise  is  made,  but  the  outcome  of  which  is  unknown  to 
the  parties  to  the  contract,  is  a  question  upon  which  there  has  been 
a  considerable  amount  of  discussion  in  other  systems  of  law,  but 
very  little  in  our  own.  In  Roman  law,  a  fact  which  had  already 
occurred,  or  which  was  occurring  when  the  promise  was  made, 
could  not  be  regarded  as  a  condition  in  the  true  sense  of  the  term.' 
It  is  evident  that  such  an  event  has  happened  when  the  contract  is 
made,  and  that  accordingly  the  contract  is  actually  unconditional 
if  the  condition  has  been  performed  in  accordance  with  the  terms 
of  the  contract,  or  else  the  promise  never  took  effect  by  its  own 
terms,  in  case  the  condition  has  been  broken  so  as  to  avoid  the  con- 
tract by  its  own  terms.  At  the  same  time,  the  parties  to  the  con- 
tract  do  not  know  how  the  event  transpired.  Where  no  element  of 
fraud  or  mistake  enters  in,  compromises  of  rights  which  are  as- 
serted in  good  faith  are  regarded  as  supported  by  sufficient  consid- 
eration,' and  if  the  parties  know  that  the  subject-matter  may  have 
ceased  to  exist,  and  enter  into  the  contract,  agreeing  to  take 
chances  upon  its  continued  existence,*  the  contract  is  valid  although 
such  subject-matter  had  in  fact  ceased  to  exist.  Since  the  bona 
fide  belief  of  the  party  in  the  existence  and  validity  of  his  claim. 


t  See  1 2506. 

2  ''The  foUowing  subsidiary  provisions 
are  not  conditions  in  the  juristic  sense: 

1.  The  condicio  in  praesens  vel  in 
praeteritnm  collata;  for  example,  A 
promises  1000,  si  Titius  consul  fuit 
(if  Titius  has  been  consul).  This 
transaction  is  conditional  in  outward 
form,  it  is  true;  but,  on  the  other 
hand,  it  is  unconditional  in  its  true 
nature.  Here  there  is  no  objective 
•tate  of  uncertainty,  for  it  is  objec- 


tively certain  at  the  time  of  concluding 
the  transaction  whether  Titius  was 
consul  or  not.  If  he  was  consul,  the 
legal  operation  takes  effect  as  soon  as 
the  transaction  is  concluded,  and  if 
he  was  not  consul  the  transaction  is 
without  legal  effect  from  the  begin- 
ning." ♦  ♦  ♦  CzyhlanB,  Manual  of 
the  Institutes  of  Roman  Law,  §21. 

3  See  §§  612  et  aeq. 

4See  §658. 
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or  in  the  existence  of  the  subject-matter,  is  sufficient,  it  is  clear 
that  the  parties  may  make  their  contract  turn  upon  the  actual  out- 
come of  an  event  which  has  already  happened,  but  of  the  result  of 
which  they  are  as  yet  in  ignorance.  The  only  real  difficulty  is  one 
of  name.  Is  it  proper  to  say  that  such  a  contract  is  a  contract 
upon  a  condition ;  or  is  it  better  to  say  that  it  is,  on  the  one  hand, 
an  absolute  contract  from  the  beginning,  and  on  the  other  hand, 
that  it  never  had  any  legal  effect?  Occasionally  it  has  been  said 
that  a  true  condition  must  look  to  the  future.*  On  the  other  hand, 
the  fact  that  the  event  is  present  or  past  does  not  prevent  the 
courts  from  calling  it  a  condition.*    The  fact  that  at  our  law  ques- 


i  Metropolitan  Life  Ins.  Co.  v.  Good- 
man, 10  Ala.  App.  446,  05  So.  449. 

"Past  or  existing  facts  or  states  of 
things  may,  tchen  unknown  to  both 
parties  to  the  contract,  form  the  basis 
of  a  valid  provision  in  the  contract 
whereby  there  is  to  be  no  contract  in 
the  event  they  do  exist,  and  vice  versa; 
but  the  principle  upon  which  such  a 
provision  is  to  be  upheld  is  that  of 
mutual  mistake  of  the  parties  in  sup- 
posing such  facts  or  states  of  things 
not  to  exist  when  they  do  exist.  *  *  * 
But  where  the  past  or  existing  fact, 
act,  or  state  of  things  is  known  by 
one  of  the  parties,  and  the  other  knows 
he  knows,  then  only  a  warranty  or 
representation  by  the  party  knowing 
of  such  facts,  acts  or  states  of  things, 
or  some  fraudulent  concealment  by 
him,  could  relieve  the  other  party  of 
the  duty  and  necessity  of  ascertaining 
for  himself,  on  his  own  responsibility, 
before  he  concluded  the  contract,  such 
fact,  act  or  event,  if  he  deemed  it 
material  or  important  to  the  considera- 
tion, and  of  protecting  himself  by  de- 
clining, on  account  of  its  existence,  to 
enter  into  the  contract  at  alL  He  can 
not,  in  the  absence  of  such  warranty, 
representation,  or  concealment,  omit  to 
do  so,  and  enter  into  the  contract  and 
assume,  for  a  valuable  consideration, 
its  obligations  and  at  the  same  time 
protect  himself  from  his  own  negligence 
by   inserting  in  the  contract   a  valid 


condition  whereby  his  obligation  is  to 
be  void,  but  the  consideration  paid  him 
therefor  is  to  remain  his,  unless  a  fact, 
which  does  exist,  does  not  exist.  Such 
a  condition,  under  such  circumstances, 
would  be  void  and  must  fall,  because 
the  party  for  whose  benefit  it  was  in- 
serted knew,  or  is  charged  with  know- 
ing, at  the  time  he  entered  into  the 
contract  and  accepted  the  considera- 
tion from  the  other  party  that  the 
condition  was  absolutely  inconsistent 
with,  destructive  of,  and  repugnant  tOp 
the  obligation  which  by  the  contract 
he  assumed.  In  such  case  the  condi-^ 
tion  and  not  the  contract  falls.  •  •  • 
A  party  can  not  avoid  a  contract  on 
account  of  facts  which  were  known  to 
him  at  the  time  he  entered  into  the 
contract,  or  which  he  knew  then  that 
he  could  ascertain  from  tlie  other 
party,  unless  relieved  of  the  duty  by 
the  fraud  or  warranty  of  the  other 
party.  Unless  so  relieved,  he  is  charged 
with  a  knowledge  of  such  facts,  and 
can  not,  because  of  their  existence,  ex- 
empt himself  from  liability  under  the 
contract.  A  condition  so  providing,  if 
not  predicated  upon  a  warranty,  is 
void,  because  repugannt  to  the  obliga* 
tion  at  the  very  inception  of  the  con- 
tract." Metropolitan  Life  Ins.  Co.  t. 
Goodman,  10  Ala.  App.  446,  454,  65  So. 
449. 
•  See  12604. 
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tions  of  this  sort  are  usually  questions  of  mere  name,  and  that  as 
a  rule  no  legal  rights  depend  upon  the  determination  thereof,  is 
probably  the  reason  why  this  subject  is  discussed  so  little  at  com- 
mon law.  Whether  such  an  event  is  a  true  condition  or  not,  its 
effect  on  the  validity  of  the  contract  is  the  same.^  The  practical 
difference  arises  when  the  right  of  the  parties  to  recover  in  quasi- 
contract  is  involved,'  and  the  courts  usually  determine  this  ques- 
tion without  considering  the  nature  of  such  an  event  as  a  true 
condition. 


§2592.  Conditions  as  affecting  entire  and  severable  contracts 
— General  principles.  If  a  contract  contains  two  or  more  covenants 
on  one  side,  and  one  or  more  of  such  covenants  is  subject  to  a  con- 
dition, the  question  frequently  arises  whether  a  breach  of  one  of 
such  conditions  operates  as  a  discharge  of  the  entire  contract.  This 
question  is  to  be  solved,  at  least  as  the  problem  is  stated  by  the 
courts,  by  the  application  of  the  principles  which  determine  the 
validity  of  contracts  when  one  or  more  of  the  covenants  are  illegal,* 
or  to  oral  contracts  when  one  or  more  of  the  covenants  fall  within 
the  scope  of  the  Statute  of  Frauds,^  or  to  cases  in  which  there  has 
been  performance  of  one  or  more  covenants  of  a  contract,  and 
breach  of  one  or  more  of  the  remaining  covenants.'  It  is  said 
that  if  the  contract  is  entire,  a  breach  of  one  of  the  conditions  will 
operate  as  a  discharge  of  all  of  the  covenants  of  the  contract;^ 
while,  on  the  other  hand,  if  the  contract  is  severable,  a  breach  of 
a  condition  which  relates  to  one  covenant  will  not  operate  as  a  dis- 
charge of  the  remaining  covenants.'  A  provision  for  arbitration  as 
to  questions  arising  on  one  branch  of  the  contract  as  a  condition 


TSee  $S222  and  2594. 

•  See  ch.  LXXXVin. 

ISee  §§  10-2d  et  seq. 

2  See  §§1425  et  seq. 

SSee  ch.  LXXXIV. 

4  Calif omia.  Goorberg  v.  Western 
Assur.  Ca,  150  Cal.  510,  10  L.  R.  A. 
(N5.)  876,  89  Pac.  130. 

Georgia.  Southern  Fire  Ins.  Co.  v. 
Knight,  111  Ga.  622,  78  Am.  St.  Rep. 
216,  52  L.  R.  A.  70,  36  S.  E.  821. 

Maine.  Day  v.  Charter  Oak  F.  &  M. 
Ins.  Co..  51  Me.  91 ;  Dolloff  v.  Phoenix 
Ins.  Co.,  82  yie.  266.  17  Am.  St.  Rep. 
482,  19  Atl.  396;  Carleton  v.  Patron's 


Androsco»rgin  Mut.  F.  Ins.  Co.,  109  Me. 
79,  39  L.  R.  A.  (N.S.)  951,  82  Atl.  649. 

Minnesota.  Parsons,  Rich  &  Co.  v. 
Lane,  07  Minn.  98  [sub  nomine,  In  re 
Millers'  &  Manufacturers'  Ins.  Co.,  4  L. 
R.  A.  (N.S.)  231,  106  N.  W.  485]. 

Ohio.  Germania  Fire  Ins.  Co.  v. 
Schild,  69  O.  S.  136,  68  N.  E.  706. 

West  Virginia.  Morgan  v.  American 
Central  Ins.  Co.,  80  W.  Va.  1,  L.  R.  A. 
19170.  1049,  92  S.  E.  84. 

i  Alabama.  Western  Assur.  Co.  v. 
Stoddard,  88  Ala.  606,  7  So.  379;  Man- 
chester F.  Ins.  Co.  V.  Feibelman,  118 
Ala.  308,  23  So.  759. 
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precedent  to  a  right  of  action  thereon,  does  not  apply  to  questions 
arising  on  another  branch  thereof.* 

The  practical  difficulty  in  applying  this  principle  grows  out  of 
the  difficulty  in  determining  what  are  entire  and  what  are  sever- 
able. It  has  already  been  pointed  out  that  the  courts  are  likely  to 
employ  somewhat  different  practical  tests  for  distinguishing  be- 
tween entire  and  severable  contracts  in  cases  in  which  illegality  is 
involved,  from  cases  in  which  such  questions  as  the  application  of 
the  Statute  of  Frauds  or  the  discharge  of  the  contract  by  breach 
are  involved.^  The  breach  of  a  true  condition  operates  as  a  dis- 
charge of  the  contract  without  regard  to  the  materiality  of  the 
condition,'  and  it  frequently  leaves  one  of  the  parties  who  has 
furnished  valuable  consideration  without  any  rights  whatever.  For 
these  reasons  the  courts  are  sometimes  unwilling  in  practice  to 
apply  the  same  tests  for  determining  whether  a  contract  is  entire 
or  severable,  with  reference  to  the  effect  of  a  breach  of  condition, 
that  they  apply  when  the  question  is  one  of  the  effect  of  an  illegal 
covenant  upon  the  remaining  covenants  of  the  contract. 
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164,  5  Am.  Hep.  115. 
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Wisconsin.  Loom  is  v.  Rockford  Ins. 
Co.,  77  Wis.  87,  20  Am.  St.  Rep.  96,  8 
L.  R.  A.  834,  45  N.  W.  813. 

t  Fontano  y.  Robbins,  18  D.  C.  App. 
402. 

7  See  §§  2083  et  aeq. 

•  See  §2677. 
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§  2593.  Specific  tests  for  determining  entire  or  severable  char- 
acter of  contract.  If  two  distinct  and  separate  contracts  have  been 
made,  the  fact  that  each  contains  an  identical  condition  does  not 
render  them  entire ;  and  a  breach  of  such  condition  as  to  one  con- 
tract will  not  affect  the  other.^ 

If  the  parties  have  made  but  one  contract  which  contains  two 
or  more  covenants,  the  courts  usually  agree  upon  the  general  prin- 
ciple that  the  question  turns  on  the  entire  or  severable  character 
of  the  contract,  but  they  disagree  sharply  as  to  the  nature  of  the 
specific  contract  in  the  particular  case.  In  some  jurisdictions  it  has 
been  said  that  the  test,  like  that  in  cases  of  illegal  covenants,^  is 
whether  the  consideration  is  apportioned  between  the  different 
covenants  or  not,  and  that  if  such  consideration  is  not  apportioned, 
the  contract  is  to  be  regarded  as  entire  for  the  purpose  of  deter- 
mining the  effect  of  a  breach  of  the  condition.'  In  other  jurisdic- 
tions, however,  the  correctness  of  this  view  has  been  denied,  and  it 
has  been  said  that  even  though  the  consideration  is  not  appor- 
tioned between  the  different  covenants,  the  contract  may,  neverthe- 
less, be  regarded  as  severable  for  the  purpose  of  determining  the 
effect  of  the  breach  of  a  condition.* 

In  some  jurisdictions  it  is  said  that  if  different  classes  of  prop- 
erty are  insured,  each  for  a  specific  amount,  the  contract  is  sever- 
able so  that  a  breach  of  condition  &s  to  one  class  of  property  does 
not  affect  the  insurance  on  the  other  classes  of  property.*  In  other 
jurisdictions  it  is  said  that  if  the  risk  is  entire  the  contract  of 


1  Williams  y.  Virginia  State  Ins.  Co., 
106  Va.  259,  55  S.  E.  680. 

2  See  §§  1030  et  seq. 

S Southern  F.  Tna.  Co.  v.  Knight,  111 
Ga.  622,  78  Am.  St.  Eep.  216,  62  L.  R. 
A.  70,  36  S.  £.  821;  Burr  v.  German 
Ins.  Co.,  84  Wis.  76,  36  Am.  St.  Rep. 
1W5,  64  N.  W.  22;  Carey  v.  German  Ins. 
Co.,  84  Wis.  80,  36  Am.  St.  Rep.  907, 
20  L.  R.  A.  26T,  M  N.  W.  18. 

4  Taylor  v.  Anchor  Mutual  Fire  Ins. 
Co.,  116  la.  625,  93  Am.  St.  Rep.  261, 
57  L.  R.  A.  328,  88  N.  W.  807;  Johan- 
ten  ▼.  Home  F.  Ins.  Co.,  54  Neb.  548, 
74  N.  W.  866  [citing.  State  Ins.  Co.  y. 
Schreck,  27  Neb.  527,  20  Am.  St.  Rep. 
696,  6  L.  R.  A.  524,  43  N.  W.  340,  and 
Pheniz  Ins.  Co.  v.  Grimes,  33  Neb.  340, 
50  N.  W.  1681. 


i  Alabama.  Manchester  F.  Ins.  Co.  ▼• 
Feibelman,  118  Ala.  308,  23  So.  759. 

niinoia.  Commercial  Ins.  Co.  t* 
Spankneble,  52  111.  53,  4  Am.  Rep.  582; 
Hartford  F.  Ins.  Co.  v.  Walsh,  64  lU. 
164,  5  Am.  Rep.  115. 

Indiana.  Rogers  ▼.  Pheniz  Ins.  Co., 
121  Ind.  570,  23  N.  E.  498. 

Kansas.  German  Ins.  Co.  y.  York,  48 
Kan.  488,  30  Am.  St.  Rep.  313,  29  Pac. 
586;  Continental  Ins.  Co.  y.  Ward,  60 
Kan.  346,  31  Pac.  1079;  Kansas  Farm- 
ers' F.  Ins.  Co.  y.  Saindon,  53  Kan. 
623,  36  Pac.  983. 

MiasisaippL  Mitchell  y.  Mississippi 
Home  Ins.  Co.,  72  Miss.  53,  48  Am.  St. 
Rep.  535,  18  So.  86. 

Missouri.  Loehner  v.  Homp  Mut. 
Ins.  Co.,  17  Mo.  247;  Trabue  v.  Dwell- 
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insurance  is  entire,  even  if  there  is  a  separate  valuation  of  each 
kind  of  property.*  This  principle  has  heen  carried  so  far  that  fail- 
ure to  keep  books  and  inventories  in  an  iron  safe  has  been  held  to 
avoid  not  only  the  insurance  upon  the  stock  of  goods  which  was 
directly  aflfected  by  such  failure,  but  also  insurance  upon  the  fix- 
tures,^ and  upon  the  building.* 

In  other  jurisdictions  it  is  said  that  a  breach  of  condition  which 
directly  affects  one  covenant  will  avoid  the  entire  contract  only  if 
such  breach  will  in  its  nature  affect  the  liability  under  such  other 
covenant.'    Under  this  principle  a  breach  of  condition  as  to  the 


ing  House  Ins.  Co.,  121  Mo.  75,  42  Am. 
St.  Rep.  523,  23  L.  R.  A.  719,  25  S. 
W.  848. 

Montana.  Wright  v.  Fire  Ids.  Co., 
12  Mont.  474,  19  L.  R.  A.  211,  31  Pac. 
87. 

Nebraska.  State  Ins.  Co.  v.  Schreck, 
27  Neb.  527,  20  Am.  St.  Rep.  696,  6  L. 
R.  A.  524,  43  N.  W.  340;  German  Ins. 
Co.  V.  Fairbank,  32  Neb.  750,  29  Am. 
St.  Rep.  459,  49  N.  W.  711;  Johansen 
y.  Home  F.  Ins.  Co.,  54  Neb.  548,  74  N. 
W.  866;  Home  F.  Ins.  Co.  y.  Bern- 
stein, 55  Neb.  260,  75  N.  W.  839. 

Hew  York.  Merrill  y.  Agricultural 
Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
184;  Pratt  v.  Dwelling  House  Mut.  F. 
Ina.  Co.,  130  N.  Y.  206,  29  N.  E.  117. 

Ohio.  Coleman  y.  New  Orleans  Ins. 
Co.,  49  O.  S.  310,  34  Am.  St.  Rep.  565, 
16  L.  R.  A.  174,  31  N.  E.  279. 

Oklahoma.  Miller  y.  Delaware  Ina. 
Co.,  14  OkU.  81,  65  L.  R.  A.  173,  2  Am. 
ft  Eng.  Ann.  Cas.  17,  75  Pac.  1121; 
Arkansas  Ins.  Co.  y.  Cox,  21  Okla.  873, 
20  L.  R.  A.  (N.S.)  775,  98  Pac.  552. 

Washington.  Herzog  y.  Palatine 
Ins.  Co.,  36  Wash.  611,  79  Pac.  287. 

Wiaoonain.  Loomis  y.  Rockford  Ins. 
Co.,  77  Wis.  87,  20  Am.  St.  Rep.  96, 
8  L.  R.  A.  834,  45  N.  W.  813. 

t  Alabama.  Western  Assur.  Co.  y. 
Stoddard,  88  AU.  606,  7  So.  379. 

California.  Goorberg  y.  Western 
Assur.  Co.,  150  Cal.  510,  10  L.  R.  A. 
(NJ3.)  876,  89  Pac  130. 


Indiana.  Phenix  Ins.  Co.  y.  Pickel, 
119  Ind.  155,  12  Am.  St.  Rep.  393,  21 
N.  E.  647. 

Maine.  Carleton  y.  Patrons'  Andro- 
scoggin Mut.  F.  Ins.  Co.,  109  Me.  79, 
39  L.  R.  A.   (N.S.)  051,  82  Atl.  649. 

Minnesota.  Parsons,  Rich  &  Co.  ▼. 
Lane,  97  Minn.  98  [sub  nomine.  In  re 
Millers'  &  Man.  Ins.  Co.,  4  L.  R.  A. 
(N.S.)  231,  106  N.  W.  485]. 

Maryland.  JolTe  y.  Niagara  F.  Ina. 
Co.,  116  Md.  155,  51  L.  R.  A.  (N.S.) 
1047,  81  Atl.  281. 

North  Carolina.  Coggins  y.  Aetna 
Ins.  Co.,  144  N.  Car.  7,  8  L.  R.  A.  (N. 
S.)  839,  56  S.  E.  506. 

Ohio.  Germania  Fire  Ins.  Co.  ▼• 
Schild,  69  O.  S.  136,  68  N.  E.  706. 

Wiaconain.  Schumitsch  y.  American 
Ins.  Co.,  48  Wis.  26,  3  N.  W.  595. 

TJoffe  y.  Niagara  F.  Ins.  Co.,  116 
Md.  155,  51  L.  R.  A.  (N.S.)  1047,  81 
AtL  281. 

•  Southern  F.  Ins.  Co.  y.  Knight,  111 
Ga.  622,  78  Am.  St.  Rep.  216,  52  L.  R. 
A.  70,  36  S.  E.  821;  Coggins  y.  Aetna 
Ins.  Co.,  144  N.  Car.  7,  8  L.  R.  A.  (N. 
S.)  839,  56  S.  E.  506. 

I  Alabama.  Hanoyer  Fire  Ins.  Co.  y. 
Crawford,  121  Ala.  258,  77  Am.  St. 
Rep.  55,  25  So.  912. 

Indiana.  Phenix  Ins.  Co.  y.  Pickel, 
119  Ind.  155,  12  Am.  St.  Rep.  393,  21 
N.  E.  546. 

Kanaaa.  Continental  Ina.  Co.  t. 
Ward,  50  Kan.  346,  31  Pac.  1079. 
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owBership  of  the  building  does  not  render  invalid  insurance  upon 
goods,  as  long  as  the  risk  as  to  the  goods  is  not  affected  by  such 
breach  of  condition.^  For  the  same  reason  a  breach  of  a  condition 
requiring  that  inventories  and  books  be  kept  in  an  iron  safe  does 
not  affect  the  insurance  on  the  buildingJ^ 

In  some  jurisdictions  the  use  of  language  in  the  contract  to  the 
effect  that  in  case  of  breach  of  a  condition  relating  to  one  covenant^ 
the  entire  contract  shall  be  void,  is  regarded  as  conclusive,  and 
upon  breach  of  such  condition,  although  it  relates  to  but  one  cove- 
nant, all  the  covenants  are  rendered  inoperative.^*  In  other  juris- 
dictions, however,  language  of  this  sort  is  regarded  as  rendering 
the  policy  void  only  a^  far  as  it  is  affected  by  such  breach  of  con- 
dition ;^'  and  accordingly  such  a  contract  is  regarded  as  a  sever- 
able contract  if  there  is  a  separate  valuation  of  the  property  in 
spite  of  the  use  of  language  which  apparently  makes  the  entire 
contract  invalid.^*  Even  in  such  jurisdictions,  however,  a  provi- 
sion to  the  effect  that  the  **  entire  policy  and  every  part  of  it  shall 
be  void,"  is  given  full  force  and  effect,  and  a  breach  of  a  condition 
with  reference  to  one  covenant  will  render  the  entire  contract 
invalidJ* 

The  greater  number  of  cases  under  which  questions  of  this  sort 
have  arisen,  are  cases  involving  insurance,  and  the  effect  of  treat- 
ing the  condition  in  question  as  defeating  the  entire  contract  would 


Xissonii  Trabue  v.  Dwelling  Houac 
Ins.  Co.,  121  Mo.  75,  42  Am.  St.  Rep. 
623,  23  L.  R.  A.  719,  25  S.  W.  848. 

Montana.  Wright  v.  Fire  Ins.  Co., 
12  Mont.  474,  19  L.  R.  A.  211,  31  Pac. 
87. 

Kelnraska.  Home  F.  Ins.  Co.  v.  Bern- 
Btein,  55  Neb.  260,  75  N.  W.  839. 

Ohio.  Coleman  v.  New  Orleans  Ins. 
Co.,  49  O.  S.  310,  34  Am.  St.  Rep.  565, 
16  L.  R-  A.  174,  31  N.  E.  279. 

It  Coleman  v.  New  Orleans  Ins.  Co., 
49  O.  6.  310,  34  Am.  St.  Rep.  565,  16 
L.  R.  A.  174,  31  N.  E.  279. 

M  Hanover  Fire  Ins.  Co.  v.  Craw- 
ford, 121  Ala.  2^,  77  Am.  St.  Rep^  55, 
25  So.  912;  MitcheU  ▼.  Mississippi 
Home  Ina.  Co.,  72  Miss.  53,  48  Am.  St. 
Rep.  535,  18  So.  86;  Miller  v.  Delaware 
Ina.  Co.,  14  Okla.  81,  65  L.  R.  A.  173, 
75  Pac.  1121 ;  Miller  y.  Scottish  Union 


&  I.  F.  Ins.  Co.,  14  Okla.  91,  75  Pac. 
113i3;  Fisher  v.  Sun  Insurance  Co.,  74 
W.  Va.  694,  L.  R.  A.  1915C,  619,  83  S. 
E.  729. 

12  Dumas  v.  Northwestern  National 
Ins.  Co.,  12  D.  C.  App.  245,  40  L.  R.  A. 
358;  Germania  Fire  Ins.  Co.  y.  Schild, 
69  O.  S.  136,  100  Am.  St.  Rep.  663, 
68  N.  E.  706. 

13  Donley  y.  Glens  FaUs  Ins.  Co.,  184 
N.  Y.  107,  76  N.  E.  914. 

MTrabue  v.  Dwelling  House  Ins. 
Co.,  121  Mo.  75,  42  Am.  St.  Rep.  523, 
23  L.  R.  A.  719,  25  S.  W.  848;  Donley 
y.  Glens  Falls  Ins.  Co.,  184  N.  Y.  107, 
76  N.  E.  914;  Miller  y.  Delaware  Ins. 
Co.,  14  Okla.  81,  65  L.  R.  A.  173,  75 
Pac.  1121. 

It  Smith  V.  Agricultuntl  Ins.  Co., 
118  N.  Y.  518,  23  N.  E.  883. 
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ordinarily  be  to  operate  as  a  forfeiture.  Since  the  courts  are 
opposed  to  forfeitures,  and  since  provision  for  forfeitures  are  con- 
strued as  strictly  as  possible,^*  they  have  frequently  been  driven  to 
class  contracts  as  severable  in  order  to  prevent  the  effect  of  a  for- 
feiture which  they  would  undoubtedly  have  classed  as  entire  for 
every  other  purpose. 

n 

PAST,  PRESENT  OR  FUTURE  EVENTS  AS  CONDITIONS 

§  2594.  Validity  of  contract  conditioned  on  existence  of  past 
or  present  fact.  Whether  a  past  or  present  event  can  be  a  condi- 
tion in  the  true  sense  of  the  term,^  the  validity  of  a  contract  is 
frequently  made  to  turn  upon  the  happening  or  not  happening  of 
Buch  an  event;  and  as  far  as  the  validity  of  the  contract  is  con- 
cerned, full  effect  is  given  to  such  provision.*  Provisions  in  insur- 
ance contracts  making  the  validity  of  the  contract  conditioned 
upon  the  existence  of  certain  facts,  are  given  full  force  and  effect 
as  far  as  the  validity  of  the  contract  itself  is  concerned.'  In  con- 
tracts of  fire  insurance  breach  of  a  so-called  condition  as  to  the 


II  See  §2054. 

1  See  §  2591. 

2  Colorado.  National  Mut.  Fire  Ins. 
Co.  ▼.  Duncan,  44  Colo.  472,  9S  Pac. 
634  [sub  nomine,  Duncan  v.  National 
Mut.  Fire  Ins.  Co.,  20  L.  R.  A.  (N.S.) 
340]. 

Florida.  Insurance  Co.  of  North 
America  ▼.  Erickson,  50  Fla.  419,  2  L. 
R.  A.  (N.S.)  512,  39  So.  495. 

Illinois.  Sterricker  v.  McBride,  157 
lU.  70,  41  N.  E.  744. 

Indiana.  Miller  ▼.  Nugent,  12  Ind. 
App.  348,  40  N.  E.  282. 

Maine.  Carleton  v.  Patrons'  Andro- 
scoggin Mut.  F.  Ins.  Co.,  109  Me.  79, 
89  L.  R.  A.   (N.S.)  951,  82  Atl.  649. 

Minnesota.  Parson,  Ridi  So  Co.  y. 
Lane,  97  Minn.  98  [sub  nomine,  In  re 
Millers'  &  Mfr's'  Ins.  Co.,  4  L.  R.  A. 
(N.S.)  231,  106  N.  W.  485]. 

Nebraska.  Madsen  v.  Farmers'  & 
M.  Ins.  Co.,  87  Neb.  107.  29  L.  R.  A. 
(N.S.)  97,  126  N.  W.  1086. 


Oklahoma.  Doming  Investment  0>. 
▼.  Shawnee  F.  Ins.  Co.,  16  Okla.  1, 
4  L.  R.  A.  (N.S.)  607,  83  Pac.  918; 
Eminent  Household  of  Col.  Woodmen 
V.  Prater,  24  Okla.  214,  23  L.  R.  A. 
(N.S.)  917,  103  Pac.  668. 

South  Dakota.  Dodson  v,  Crocker, 
16  S.  D.  481,  94  N.  W.  391. 

Texas.  Supreme  Lodge  v.  Payne, 
101  Tex.  449,  16  L.  R.  A.  (N.S.)  1277, 
108  S.  W.  1160. 

Wisconsin.  Harran  r.  Klaus,  79 
Wis.  383,  48  N.  W.  479. 

9  Colorado.  National  Mut.  Fire  Ins. 
Co.  V.  Duncan,  44  Colo.  472,  98  Pac. 
634  [sub  nomine,  Duncan  v.  National 
Mut.  Fire  Ins.  Co.,  20  L.  R.  A.  (N.S.) 
340]. 

Florida.  Insurance  Co.  v.  Erickson, 
60  Fla.  419,  2  L.  R.  A.  (N.S.)  612,  39 
So.  406. 

Maine.  Carleton  v.  Patrons'  Andro- 
scoggin Mut.  F.  Ins.  Co.,  109  Me.  79, 
39  L.  R.  A.   (N.S.)   951,  82  Atl.  649. 
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existing  state  of  the  title  or  the  possession  of  the  property  pre- 
vents the  contract  from  existing.*  If  the  contract  provides  that  it 
shall  be  void  if  the  building  which  is  insured  is  on  ground  not 
owned  by  the  insured,  such  policy  is  void  if  such  building  is  upon 
land  which  the  owner  of  the  building  has  leased.*  Insurance  taken 
by  a  husband  in  his  name  upon  a  homestead,  the  title  to  which  is 
in  the  wife,  is  invalid  under  such  a  clause,*  and  after  loss,  the  hus- 
band can  not  ignore  the  specific  provisions  of  the  contract  and 
recover  on  the  theory  that  he  had  an  insurable  interest  on  such 
property.^  The  fact  that  the  title  has  been  transferred  from  the 
husband  to  the  wife  under  a  statute  which  makes  such  transfers 
void  as  against  third  persons,  does  not  prevent  the  title  from  pass- 
ing as  between  husband  and  wife;  and,  accordingly,  the  insurance 
company  is  not  to  be  regarded  as  a  third  person  within  the  mean- 
ing of  such  statutory  provision.'  Such  a  condition  is  broken  if 
insurance  is  effected  by  a  vendor  who  has  entered  into  an  uncon- 
ditional contract  of  sale.'  The  fact  that  the  contract  has  not  been 
recorded  and  that  the  title  still  stands  on  the  record  in  the  name 
of  the  vendor,  does  not  prevent  a  breach  of  such  condition.^'  Con- 
versely, the  vendee  is  to  be  regarded  as  the  owner,^^  even  if  the 


Minnesota.  Parsons,  Rich  &  Co.  v. 
Lane,  07  Minn.  08  [sub  nomine,  In  re 
Millers'  &  Mfr's'  Ins.  Co.,  4  L.  R.  A. 
(N.S.)  231,  106  N.  W.  485]. 

Nebraska.  Madsen  v.  Farmers'  &, 
M.  Ins.  Co.,  87  Neb.  107,  20  L.  R.  A. 
(N.S.)  07,  126  N.  W.  1086. 

Oklahoma.  Deming  Investment  Co. 
T.  Sbawnee  F.  Ins.  Co.,  16  Okla.  1, 
4  L.  R.  A.  (N.S.)  607,  83  Pac.  018; 
Eminent  Household  v.  Prater,  24  Okla. 
214,  23  L.  R.  A.  (N.S.)  017,  103  Pac. 
558. 

Texas.  Supreme  Lodge  v.  Payne, 
101  Tex.  440,  15  L.  R,  A.  (N.S.)  1277, 
108  S.  W.  1160. 

4  Sharman  y.  Continental  Ins.  Co , 
167  Cal.  117,  52  L.  R.  A.  (N.S.)  670, 
138  Pac.  706;  Insurance  Co.  v.  Erick- 
son,  50  FU.  410,  2  L.  R.  A.  (N.S.)  512, 
30  So.  405;  Wyandotte  Brewing  Co.  v. 
Hartford  Fire  Ins.  Co.,  144  Mich.  440, 
6  L.  R.  A.  (N.S.)  852,  108  N.  W.  303; 
Bacot  v.  Phenix  Ins.  Co.,  06  Miss.  223, 
23  L.  R.  A.  (N.S.)  1226,  50  So.  720.     . 


•  Wyandotte  Brewing  Co.  v.  Hart- 
ford Fire  Ins.  Co.,  144  Mich.  440,  6  L. 
R.  A.  (N.S.)  852,  108  N.  W.  303. 

•  Bacot  V.  Phenix  Ins.  Co.,  06  Miss. 
223,  25  L.  R.  A.  (N.S.)  1226,  50  So. 
720. 

7  Bacot  V.  Phenix  Ins.  Co.,  06  Miss. 
223,  25  L.  R.  A.  (N.S.)  1226,  50  So. 
720. 

•  Groce  v.  Phenix  Ins.  Co.,  04  Miss. 
201,  22,  L.  R.  A.  (N.S.)  732,  48  So.  208. 

t  Sharman  v.  Continental  Ins.  Co., 
167  Cal.  117,  52  L.  R.  A.  (N.S.)  670, 
138  Pac.  708;  Insurance  Co.  v.  Erick- 
son,  50  Fla.  410,  2  L.  R.  A.  (N.S.)  512, 
30  So.  405. 

10  Sharman  v.  Continental  Ins.  Co., 
167  Cal.  117,  62  L.  R.  A.  (N.S.)  670, 
138  Pac.  708;  Insurance  Co.  v.  Erick- 
son,  50  Fla.  410,  2  L.  R.  A.  (N.S.)  612, 
30  So.  405. 

11  Arkansas  Ins.  Ck>.  v.  Cox,  21  Okla. 
873,  20  L.  R.  A.  (N.S.)  775,  08  Pac. 
552;  Evans  v.  Crawford  County  Farm- 
ers' Mut.  F.  Ins.  Co.,  130  Wis.  180, 
0  L.  R.  A.  (N.S.)  485,  100  N.  W.  052. 
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policy  is  conditioned  upon  the  insured's  being  the  unconditional 
and  sole  ownerJ'  One  to  whom  a  conveyance  in  fee  has  been  made 
is  the  sole  and  unconditional  owner,^'  although  he  has  not  paid  the 
entire  purchase  price  and  although  the  realty  is  subject  to  a  ven- 
dor's lien.^* 

The  general  principle  that  conditions  are  to  be  construed  strictly, 
if  they  will  result  in  total  forfeiture,^*  applies  to  conditions  of  this 
sortJ*  An  outstanding  contingent  dower  interest  to  which  the 
insured  holds  subject,  does  not  prevent  him  from  being  the  owner 
in  fee  within  the  meaning  of  such  a  condition.^^  Such  a  condition 
does  not  defeat  insurance  of  undivided  interests,^*  such  as  an 
interest  in  a  party  wall,^*  or  an  interest  in  partnership  property, 
the  title  to  which  is  in  the  surviving  partners  and  the  heir  of  a 
deceased  partner.*  The  fact  that  the  land  is  a  homestead  claim, 
the  title  to  which  is  in  the  United  States  Government  until  final 
proof,  which  is  not  made  until  after  the  fire,  does  not  defeat  a 
policy  under  such  condition.*^  Such  a  condition  does  not  render 
invalid  insurance  upon  the  material  in  a  building  which  is  being 
torn  down.^ 

Whether  such  condition  is  limited  to  the  present  state  of  title 
or  whether  it  applies  to  future  changes,  is  a  matter  upon  which 


t2Groce  v.  Phenix  Ins.  Co.,  04  Miss. 
201,  22  L.  R.  A.  (N.S.)  732,  48  So. 
298;  Arkansas  Ins.  Co.  v.  Cox,  21  Okla. 
873,  20  L.  R.  A.  (N.S.)  775,  98  Pac. 
552;  Evans  v.  Crawford  County  Farm- 
ers' Mut.  F.  Ins.  Co.,  130  Wis.  189, 
9  L.  R.  A.   (N.S.)  485,  109  N.  W.  952. 

13  Insurance  Co.  v.  Pitts,  88  Miss. 
687,  7  L.  R.  A.  (N.S.)  627,  41  So.  6. 

14  Insurance  Co.  v.  Pitts,  88  Miss. 
587,  7  L.  R.  A.  (N.S.)  627,  41  So.  6. 

It  See  §  2054. 

16  United  States.  Nelson  v.  Conti- 
nental Ins.  Co.,  182  Fed.  783,  31  L.  R. 
A.  (N.S.)  598. 

Idaho.  Allen  v.  Phoenix  Assur.  Co., 
12  Ida.  653,  8  L.  R.  A.  (N.S.)  903,  88 
Pac.  245. 

Missouri.  Teheau  v.  Globe  &  Rut- 
gers Fire  Ins.  Co.,  271  Mo.  626,  2  A.  L. 
R.  1041,  197  S.  W.  130. 

Ohio.  Ensel  v.  Lumber  Insurance 
Co.,  88  O.  S.  269,  102  N.  £.  955. 


West  Virginia.  Scott  v.  Dixie  F 
Ins.  Co.,  70  W.  Va.  533,  40  L.  R.  A 
{N.S.)  152,  74  S.  E.  659. 

See  also,  Nance  v.  Oklahoma  F.  Ins 
Co.,  31  Okla.  208,  38  L.  R.  A.  (N.S.) 
426,  120  Pac.  948. 

nXebeau  v.  Globe  &,  Rutgers  Fire 
Ins.  Co.,  271  Mo.  626,  2  A.  L.  R.  1041, 
197  S.  W.  130. 

It  Nelson  v.  Continental  Ins.  Co.,  182 
Fed.  783,  31  L.  R.  A.  (N.S.)  598;  Scott 
V.  Dixie  F.  Ins.  Co.,  70  W.  Va.  533, 
40  L.  R.  A.  (N.S.)  152,  74  S.  E.  659. 

It  Nelson  v.  Continental  Ins.  Co.,  182 
Fed.  783,  31  L.  R.  A.  (N.S.)  698: 

M  Scott  V.  Dixie  F.  Ins.  Co.,  70  W. 
Va.  533,  40  L.  R.  A.  (N.S.)  152,  74 
S.  E.  659. 

21  Allen  v.  Phoenix  Assur.  Co.,  12 
Ida.  653,  8  L.  R.  A.  (N.S.)  903,  88 
Pac.  245. 

22  Ensel  v.  Lumber  Insurance  Co.,  88 
O.  S.  269,  102  N.  E.  955. 
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there  has  been  some  difFerence  of  opinion.  It  has  been  said  that 
SQch  a  provision  applies  to  existing  conditions  and  not  to  future 
changes;^  but  on  the  other  hand,  it  has  been  said  that  such  a 
condition  is  to  be  construed,  if  possible,  as  not  applying  to  existing 
conditions.^ 

A  provision  to  the  effect  that  a  policy  of  fire  insurance  shall  be 
void  if  the  insured  does  not  disclose  the  incumbrances  upon  the 
property,  is  given  full  effect.^  An  unfiled  chattel  mortgage  is  an 
incumbrance  within  the  meaning  of  such  a  provision.^  Under  a 
provision  warranting  the  statement  of  value  of  the  property  which 
is  insured,  the  policy  will  be  rendered  void  in  case  of  gross  over- 
valuation ;  '^  and  a  valuation  of  a  building  at  seven  times  its  actual 
value  is  regarded  as  defeating  the  policy  under  such  a  provision.* 

The  validity  of  policies  of  life  insurance  is  frequently  made  to 
depend  upon  the  health,  physical  condition,  and  the  like,  of  the 
insured  at  the  time  that  the  policy  is  delivered.*  A  condition  to 
the  effect  that  a  member  can  not  be  reinstated  for  non-payment  of 
dues  unless  in  good  health  at  the  time  of  the  reinstatement,  is  not 
broken  by  the  fact  that  such  member  is  pregnant  at  the  time  of 
reinstatement.*    Conditions  as  to  the  occupation*^  or  habits  of  the 


23par8onB,  Rich  &.  Co.  v.  Lane,  07 
Minn.  98  [sub  nomine.  In  re  Millers' 
&  Man.  Ins.  Co.,  4  L.  R.  A.  (N.S.)  231, 
106  N.  W.  485]. 

M  Glens  Falls  Ins.  Co.  v.  Michael, 
167  Ind.  650.  8  L.  R.  A.  (N.S.)  708, 
74  N.  E.  964. 

BFitchbur<;  Savings  Bank  v.  Ama- 
zon Ins.  Co.,  125  Mass.  431;  Madsen 
V.  Farmers'  &  M.  Ins.  Co.,  87  Neb.  107, 
29  L.  R.  A.  (N.S.)  97.  126  N.  W.  1086; 
Roper  V.  National  Fire  Ins.  Co.,  161 
N.  Car.  151,  76  S.  E.  869;  Wilcox  v. 
Continental  Ins.  Co..  85  Wis.  193,  55 
N.  W.  188. 

V  Madsen  v.  Farmers'  &  M.  Ins.  Co., 
87  Neb.  107,  29  L.  R.  A.  (N.S.)  97,  126 
N.  W.  1086. 

n  National  Mut.  Fire  Ins.  Co.  v. 
Duncan,  44  Colo.  472.  98  Pac.  634  [sub 
nomine,  Duncan  v.  National  Mut.  Fire 
Ins.  Co.,  20  L.  R.  A.   (N.S.)  340]. 

21  National  Fire  Ins.  Co.  v.  Duncan, 
44  Colo.  472,  98  Pac.  634  [sub  nomine, 


Duncan  v.  National  Mut.  Fire  Ins.  Co., 
20  L.  R.  A.  (N.S.)  3401. 

29Haapa  v.  Metropolitan  L.  Ins.  Co., 
150  Mich.  467.  16  L.  R.  A.  (N.S.)  1165. 
114  N.  W.  380;  Metropoliten  Life  Ins. 
Co.  V.  Howie.  68  O.  S.  614,  68  N.  E.  4; 
Supreme  Lod<j:e  v.  Payne,  101  Tex.  449, 
15  L.  R.  A.  (N.S.)  1277,  108  S.  W. 
1160. 

30  National  Council  v.  Glenn.  —  Fla. 
— .  2  A.  L.  R.  1503,  80  So.  616. 

« California.  Elliott  v.  Frankfort 
Marine,  Accident  &  Plate  (ilass  Ins. 
Co.,  172  Cal.  261,  L.  R.  A.  1916F.  1026, 
156  Pac.  481  (breach  of  other  condi- 
tions  also   involved). 

Connecticut.  Fell  v.  Hancock  Mu- 
tual Life  Ins.  Co.,  76  Conn.  494,  67 
Atl.  175. 

Kentucky.  National  Council  v. 
Thompson,  153  Ky.  636,  45  L.  R.  A. 
(N.S.)  1148,  156  S.  W.  132. 

Montana.  Collins  v.  Metropolitan 
Life   Ins.  Co.,  32  Mont.   329,   108  Am. 
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insured,*^  or  as  to  the  time  at  which  insured  last  consulted  a  physi- 
cian,^ are  given  full  effect  so  that  a  policy  of  life  insurance  does 
not  take  effect  in  case  of  breach  of  such  condition.  A  contract  for 
the  sale  of  realty  may  be  conditioned  expressly  upon  the  state  of 
the  title.** 

If  a  policy  of  life  insurance  contains  a  provision  rendering  it 
void  in  case  the  insured  has  failed  to  disclose  prior  applications  by 
him  for  life  insurance  which  have  been  rejected,"  or  to  state  cor- 
rectly the  amount  of  insurance  in  force  upon  his  life,  full  effect 
has  been  given  to  such  provisions.  Such  a  provision  in  a  life  insur- 
ance policy,  however,  is  held  not  to  be  broken  by  a  failure  to  dis- 
close existing  insurance  payable  only  in  case  of  death  by  accident* 
Full  effect  is  also  given  to  provisions  in  policies  of  fire  insurance 
rendering  such  insurance  void  if  other  insurance  is  in  effect  upon 
the  property  insured  without  the  consent  of  the  subsequent 
insurer.^ 

The  validity  of  a  contract  may  be  made  contingent  upon  the 
fact  that  the  adversary  party  has  paid  a  certain  price  for  the  prop- 
erty in  question,"  that  a  third  person  buys  property  at  a  certain 
price,"  or  that  a  seam  of  stone  does  not  exist  on  a  certain  tract  of 
realty."  A  eontract  whereby  A  agrees  to  construct  a  street  rail- 
way as  a  connecting  line  between  two  roads  owned  by  other  per- 
sons, is  discharged  where  the  other  roads  refused  to  connect  with 
such  line.*^    The  principles  of  fraud,  misrepresentation  and  mistake 


St.  Kep.  578,  80  Pac.  609  frehearing 
denied,  32  Mont.  320,  80  Pac.  1002 
(obiter,  as  representation  was  sub- 
stantially true)]. 

Wisconsin.  Murphey  v.  American 
Mutual  Accident  Association,  90  Wis. 
206,  62  N.  W.  1057. 

32Mengel  v.  Northwestern  Mutual 
Life  Ins.  Co.,  176  Pa.  St.  280,  35  Atl. 
197. 

33  Crosse  v.  Supreme  Lodge,  254  111. 
80,  45  L.  R.  A.  (N.S.)  162.  98  N.  E. 
261. 

34  Lewis  v.  Brock,  123  La.  1,  48  So. 
563. 

38  Jeffries  v.  Economical  Mutual  Life 
Ins.  Co.,  89  U.  S.  (22  Wall.)  47,  22  L. 
ed.  833  (other  breach  of  condition  also 
involved) ;  Hardy  v.  Phoenix  Mut. 
Life  Ins.  Co.,  167  N.  Car.  22,  83  S. 
£.  5. 


38  Metropolitan  L.  Ins.  Co.  v.  Mon- 
treal Coal  &  Towing  Co.,  35  Can.  S.  0. 
266. 

37Carleton  v.  Patrons'  Androscoggin 
Mut.  F.  Ins.  Co..  109  Me.  79,  39  L.  R. 
A.  (N.S.)  951,  82  Atl.  649;  Roper  v. 
National  Fire  Ins.  Co.,  161  N.  Car.  151, 
76  S.  E.  869  (other  breach  of  con- 
dition) ;  Wilcox  V.  Continental  Ins. 
Co..  85  Wis.  193,  55  N.  W.  188. 

38Harran  v.  Klaus,  79  Wis.  383,  48 
N,  W.  479. 

39  Miller  v.  Nugent,  12  Ind.  App.  348, 

40  N.  E.  282. 

«Sterricker  v.  McBride,  157  111.  70, 

41  N.  E.  744. 

41  Simonds  v.  Ry.,  73  Conn.  613,  48 
Atl.  210.  Accordingly,  parties  who  had 
owned  such  franchise,  and  had  trans- 
ferred it  to  A,  in  consideration  of  his 
agreement  to  build  the  road,  can  not 
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have  no  application  to  cases  like  these,  ^here  the  validity  of  the 
contract  is  made  to  depend  on  the  existence  of  specified  facts. 
Hence,  it  makes  no  difference  whether  the  fact  stipulated  for  is  an 
essential  element  of  the  contract  or  a  collateral  fact,  or  whether  it 
is  material  or  immaterial.^ 


§  2595.  Performance  dne  at  fntnre  time  or  on  futore  event  as 
conditioii — General  principles.  There  is  an  additional  confusion  in 
terms,  which  arises  in  cases  in  which  there  is  a  promise  to  perform 
at  a  future  time,  or  upon  the  happening  of  a  future  event.  Even 
where  the  promise  is  to  perform  at  a  future  definite  time,  it  is 
sometimes  said  that  the  expiration  of  such  time  is  a  condition  upon 
which  the  right  to  performance  depends.  If  failure  to  perform  by 
a  certain  time  is  made  a  condition  subsequent,^  as  in  cases  in  which 
time  is  of  the  essence  of  the  contract,'  lapse  of  time  without  per- 
formance may  be  the  event  which  is  the  condition  subsequent  to 
the  contract  or  to  certain  covenants  thereof.  Under  a  provision  to 
the  effect  that  certain  classes  of  defenses  can  not  be  set  up  after  a 
certain  time,  such  provision,  if  not  invalid  on  the  ground  of  public 
policy,'  is  analogous  to  a  condition  subsequent,  and  the  lapse  of 
the  specified  time  prevents  the  use  of  such  defense.^ 

In  other  cases,  it  is  comparatively  rare  at  the  present  time  to 
find  provisions  for  postponing  performance  for  a  definite  period  of 
time,  classed  as  conditions;  but  when  the  performance  is  to  take 
place  on  the  happening  of  a  future  event,  instead  of  at  the  end  of 


recover  the  franchise  from  A  where  he 
has  surveyed  the  road  and  stopped 
further  work,  only  on  refusal  of  the 
other  roads  to  make  connections. 

42See  {222. 

I  Colorado.  Clason  v.  Mutual  Life 
Ins.  Co.,  —  Colo.  — ,  184  Pac.  296. 

Iowa.  Collman  v.  Ek|ui table  L.  Assur. 
8oc.,  133  la.  177,  8  L.  R.  A.  (N.S.)  lOin, 
110  N.  W.  444;  Exchange  Bank  v.  IHi- 
nois  Life  Ins.  Co.,  —  la.  — ,  174  N.  W. 
260. 

Hebraska.  Bogue  v.  New  York  Life 
Ins.  Co..  —  Neb.  — ,  173  N.  W.  501. 

North  Dakota.  Sunshine  Cloak  & 
Suit  Co.  V.  Roquette,  30  N.  D.  143, 
L.  R.  A.  1916E,  932,  152  N.  W.  350. 

Ohio.  Ohio  Farmers*  Ins.  Co.  v.  Wil- 
Bon,  70  O.  S.  354,  71  N.  E.  715   [dis- 


tinguishing, Ins.  Co.  V.  French,  30  O. 
S.  240]. 

Oregon.  Hinkson  v.  Kansas  City 
Life  Ins.  Co.,  —  Or.  — ,  183  Pac.  24. 

Pennsylvania.  Shuman  v.  Main, 
Beaver  &  Black  Creek  Mutual  Fire 
Ins.  Co ,  ~  Pa.  St.  — ,  108  Atl.  265. 

Utah.  William  B.  Hughes  Produce 
Co.  V.  PuUey.  47  Utah  544,  L.  R.  A. 
1916D,  728,  155  Pac.  337- 

2  See  §§2103  et  seq. 

'Reagan  v.  Union  Mut.  L.  Ins.  Co., 
180  Mass.  555,  2  L.  R.  A.  (N.S.)  821, 
76  N.  E.  217. 

See  §§  727  and  732  et  seq. 

4  Mutual  Reserve  Fund  L.  Asso.  ▼. 
Austin,  142  Fed.  308,  6  L.  R.  A.  (N.S.) 
1064;  Great  Western  L.  Ins.  Co.  ▼. 
Suavely,    206    Fed.    20,    46    L.    R.    A. 
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a  definite  period  of  time,  questions  of  greater  difficulty  are  pre- 
sented.' 

On  the  one  hand,  the  event  may  be  one  which  is  bound  to  hap- 
pen, although  the  time  at  which  it  is  to  happen  may  not  be  capable 
of  being  foreseen.  The  stock  illustration  of  this  is  the  promise 
which  is  to  be  performed  upon  the  death  either  of  one  of  the  par- 
ties to  the  transaction  or  of  a  third  party.*  An  agreement  to  pay 
the  consideration  for  a  conveyance  to  the  grantor's- grandson  when 
he  reaches  the  age  of  twenty-one,  is  not  discharged  by  his  death 
before  reaching  such  age,  but  his  legal  representatives  may  recover 
the  amount  when  such  grandson  would  have  been  twenty-one  had 
he  lived.^  While  events  of  this  sort  are  sometimes  called  condi- 
tions, they  are  not  ordinarily  regarded  as  conditions  in  the  true 
sense  of  the  term,  since  they  merely  fix  the  time  for  performance 
and  since  they  never  operate  to  prevent  performance,* 

The  event  upon  which  performance  is  due,  may,  on  the  other 
hand,  be  one  which  may  never  happen.    In  cases  of  this  sort,  there 


(N.S.)  1056;  Indiana  Nat.  L.  Ins.  Co. 
V.  McGinnis,  180  Ind.  0,  45  L.  R.  A. 
(N.S.)  102,  101  N.  E.  280;  Citizens* 
L.  Ins.  Co.  V.  McClure,  138  Ky.  138, 
27  L.  R.  A.  (N.S.)  1026,  127  S.  W. 
740;  Independent  L.  Ins.  Co.  v.  Rider, 
150  Ky.  505.  42  L.  R.  A.  (N.S.)  660, 
150  S.  W.  649. 

See  §§727  and  732  et  seq. 

The  effect  of  such  provision  may  be 
overcome  by  another  covenant  which 
provides  for  adjustment  of  benefits  in 
case  the  age  of  the  insured  has  been 
misstated.  Mutual  Life  Ins.  Co.  v. 
New,  125  La.  41,  27  L.  R.  A.  (N.S.) 
431,  51   So.  61. 

Sucli  provision  does  not  apply  to  a 
policy  which  was  void  ab  initio  on 
the  ground  of  want  of  insurable 
interest.  Bromley  v.  Washington  L. 
Ins.  Ck).,  122  Ky.  402,  5  L.  R.  A. 
(N.S.)  747,  02  S.  W.  17. 

SSee  on  this  subject: 

California.  Remy  v.  Olds,  88  Cal. 
637,  26  Pac.  365. 

Kansas.  Greenstreet  v.  Cheatum,  90 
Kan.  200,  161  Pac.  506. 


Kentucky.  Collins  v.  Park,  03  Ky. 
6,  18  S.  W.  1013;  Fox  v.  Commercial 
Press  Co.  (Ky.),  88  S.  W.  1063,  28 
Ky.  L.  Rep.  44. 

Massachusetts.  Magnolia  Metal  Co. 
V.  Gale,  180  Mass.  124,  75  N.  E.  219. 

Michigan.  McKinnon  Mfg.  Co.  v. 
Fish  Co.,  102  Mich.  221,  60  N.  W.  472 

Minnesota.  Yanish  v.  J.  Neils  Lum- 
ber Co.,  101  Minn.  78,  11  L.  R.  A. 
(N.S.)  02,  111  N   W.  921. 

Ohio.  Wright  v.  Hull,  83  O.  S.  385, 
94  N.  E.  813. 

Oklahoma.  Leeper  Bros.  Lumber 
Co.  V.  Gunter,  —  Okla.  — ,  160  Pac. 
606. 

Utah.  AVbite  v.  Century  Gold  Min. 
&  Mill.  Co.,  28  Utah,  331,  78  Pac.  868. 

•  See  §865. 

This  was  the  favorite  illustration 
at  Roman  law.  See,  Czyhlarz  Manual 
of  the  Institutes  of  Roman  Law,  §21. 

7  Haines  v.  Weirick,  155  Ind.  548,  68 
N.  E.   712. 

•  Such  a  provision  does  not  render 
performance  conditional  and,  there- 
fore, does  not  prevent  an  instrument 
from  being  negotiable.     See  §2326. 
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is  more  justification  for  referring  to  such  an  event  as  a  condition 
than  in  the  preceding  cases.  At  the  same  time  in  contracts  of.  this 
sort,  the  event  does  not  affect  the  validity  of  the  contract,  nor  does 
it  postpone  a  performance  which  is  otherwise  due  by  the  terms  of 
the  contract.*  An  illustration  of  a  contract  of  this  sort  is  to  be 
found  in  contracts  of  insurance,  in  which  the  destruction  of  the 
property  through  one  of  the  risks  against  which  the  insurance  has 
issued,  or  the  death  of  the  insured,  is  the  event  upon  which  the 
insurance  company  is,  by  the  terms  of  the  contract,  to  pay  the 
money  agreed  upon. 

The  practical  question  which  arises  most  frequently  under  pro- 
visions of  this  sort  is  whether  the  failure  of  the  event  to  happen 
operates  as  a  discharge,  or  whether  performance  is,  thereupon,  due 
in  a  reasonable  time.'* 

Another  question  which  may  arise  is  whether  repudiation  by  one 
party  before  performance  is  due  gives  an  immediate  right  of  action 
to  the  adversary  party.  A  promise  by  A  to  marry  B  as  soon  as  A's 
mother  recovers  her  health,  is  said  not  to  be  conditional,  but  abso- 
lute, although  performance  is,  by  the  terms  of  the  contract,  not  due 
until  such  future  event.''  Accordingly,  if  A  repudiates  such  con- 
tract before  his  mother  has  recovered  her  health,  B  may  bring 
action  at  once,'^  as  in  the  case  of  other  absolute  contracts.'* 

§  2596.  Oonstmction  as  between  condition  and  covenant  fixing 
reasonable  time  for  performance.  A  provision  is  frequently  made 
for  performance  upon  the  happening  of  some  extrinsic  act.  While 
the  happening  of  such  act  is  occasionally  ma<fe  in  form  a  condition, 
it  is  ordinarily  rather  a  definition  of  the  circumstances  under  which 
performance  is  due,  than  a  condition  which  renders  the  policy  or 
certain  covenants  thereunder  void  in  case  of  breach.'  Questions  of 
thia  sort  are  so  clearly  related  to  questions  of  time,  that  they  are 
discussed  in  that  connection.*  The  problem  which  arises  most  fre- 
quently in  connection  with  contracts,  which  by  their  terms  are  to 
be  performed  upon  the  happening  of  a  future  event,  is  whether  such 
event  is  selected  merely  as  a  means  of  fixing  the  time  of  perform- 
ance, or  whether  the  happening  of  such  event  is  a  condition  prece- 

tAndenon  v.  Kirby,  125  Ga.  62,  114  n  Anderson  t.  Kirby,  125  Ga.  62,  114 

Am.  St.  Rep.  185,  54  S.  E.  107.  Am.  St.  Rep.  185,  64  S.  E.  197. 

It  See  §§  2596  et  eeq.  "  See  ch.  LXXXIV. 

11  Anderson  v.  Kirby,  125  Ga.  62,  114  1  See  §  2100. 

Am.  St.  Rep.  185,  54  S.  E.  107.  2  See  §  2100. 
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dent  to  the  right  of  the  adversary  party  to  demand  performance. 
If  sufficient  consideration  exists,  the  parties  may  word  the  contract 
so  that  performance  is  not  due  until  the  specified  event  happens, 
and  if  such  event  does  not  take  place,  performance  is  never  to  he- 
come  due.  Accordingly,  if  the  contract  shows  that  the  parties 
intended  to  make  such  act  or  event  a  condition  precedent  to  per- 
formance, full  efl'ect  must  be  given  to  such  intention,  and  such  per- 
formance can  not  be  demanded  until  such  act  or  event  occurs.' 
Under  a  provision  that  one  who  saws  logs  into  lumber  is  not  to  be 
paid  until  the  adversary  party  has  sold  the  lumber,  payment  is  not 
due  until  such  sale.*  If  B  has  made  a  deposit  with  the  United 
States  Government  under  a  contract  for  cutting  timber,  and  B 
subsequently  assigns  such  contract  to  A  under  an  agreement  by 
which  A  agrees  to  pay  such  deposit  to  B  when  the  government  per- 
mits such  deposit  to  be  applied  in  payment  of  such  timber,  A  must 
pay  to  B  such  parts  of  such  deposit  as  the  United  States  Govern- 
ment permits  to  be  applied  to  payments  under  such  contract  by  a 
change  in  their  rules.*  A  promise  to  make  certain  payments  which 
are  not,  however,  to  begin  until  a  certain  corporation  has  paid  cer- 
tain amounts  to  the  estate  of  a  deceased  creditor,  can  not  be  en- 
forced unless  it  is  shown  that  such  amounts  have  been  paid  or  that 
the  promisor  is  at  fault  in  preventing  such  payment.^ 

If  the  contract  in  question  is  based  upon  a  pre-existing  obliga- 
tion of  some  sort,  and  if  the  efiEect  of  treating  such  event  as  a  con- 
dition which  will  operate  as  a  discharge  of  all  liability  in  case  it 
does  not  occur,  will  be  to  relieve  one  of  the  parties  to  the  contract 
from  such  pre-existing  liability  entirely,  the  tendency  of  modern 
judicial  decision  is  to  hold  that  unless  the  language  of  the  contract 
shows  unequivocally  that  the  event  is  a  condition,^  the  provision 
with  reference  to  such  future  act  or  event  will  be  construed  as  a 
provision  inserted  in  order  to  fix  the  time  of  performance,  an(J  to 
indicate  what  the  parties  regard  as  a  reasonable  or  proper  time  for 

3  Kentucky.       Fox     v.     Commercial  Oklahoma.    Leeper  Bros.  Lumber  Co. 

PresB  Co.  (Ky.),  88  S.  W.  1063,  28  Ky.  v.  Ounter,  —  Okla.  — ,   160  Pac.  606. 

L.  Rep.  44.  4  Gardner   v.    Edwards,    119   N.   Car. 

North  Carolina.  Gardner  v.  Edwards,  666,  26  S.  E.  155. 

119  N.  Car.  566,  26  S.  E.  155.  » Vanish  v.  J.  Neils  Lumber  Co.,  101 

Ohio.     Pfatitz  V.  Humburg,  82  O.  S.  Minn.  78,   11   L.  R.  A.   (N.S.)   92,  111 

1,  91  N.  E.  863;  Thomas  v.  Matthews,  N.  W.  921. 

94  O.  S.  32,  L.  R.  A.  1917A,  1068,  113  •  Thomas  v.  Matthews.  94  O.  S.  32, 

N.  E.  669.  L.  R.  A.  1917 A,  1068,  113  N.  E.  669. 

7  See  note  3,  this  section. 
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performance,  but  that  such  provision  is  not  intended  to  make  the 
doing  of  such  act  or  the  happening  of  such  event  a  condition  prece- 
dent.* Under  this  view  of  the  intention  of  the  parties,  the  contract 
is  not  discharged  by  the  non-performance  of  such  future  act,  but 
the  performance  which  was  promised  upon  the  happening  of  such 
act  will  be  regarded  as  due  in  a  reasonable  time,"  especially  if  the 
event  on  which  performance  is  due  is  wholly  or  partially  within  the 
control  of  the  promisorJ®  Under  this  principle,  a  promise  to  pay 
or  to  perform  when  certain  property  is  sold,^^  as  when  the  promisor 


•  United  States.  Nunez  v.  Dautel.  86 
U.  S.    (19  WaU.)   560.  22  L.  eil.   161 

Alabama.  Crass  v.  Scruggs,  115 
Ala.  258,  22  So.  81. 

California.  Poirier  v.  Gravel,  88 
Cal.  7!),  25  Pac.  962. 

Florida.  WIntin<r  v.  Gray,  27  Fla. 
482,  11  L.  R.  A.  526,  8  So.  726. 

Georgia.  Eaton  v.  Ynrboroujjli,  19 
Oa.  82;  Bryant  v.  Atlantic  Coast  Line 
Ry.,  110  Ga.  607,  46  S.  E.  829. 

Illinois.  Harlow  v.  Boswell,  15  HI. 
66;  McCarty  v.  Howell,  24  111.  341. 

Kansas.  Greenstreet  v.  Cheatum,  99 
Kan.  290,  161  Pac.  596. 

Maine.  C'rooker  v.  Holmes,  65  Me. 
195.  20  Am.  Rep.  687. 

Massachusetts.  Alvord  y.  Cook,  174 
Mass.  120,  75  Am.  St.  Rep.  288,  54  N. 
£.  499. 

Mississippi.  Randall  v.  Johnson,  50 
Mifts.  .317,  42  Am.  Rep.  365;  Hughes  v. 
McEwen,  112  Miss.  35,  L.  R.  A.  1917B, 
1048,  72  8o.  848. 

Ohio.  Wright  V.  Hull,  83  O.  R.  385, 
»4  N.  E.  813. 

Oregon.  Noland  y.  Bull,  24  Or.  479, 
33  Pac.  983. 

Tennessee.  Walters  y.  McBee.  69 
Tenn.  (1  Lea)  364. 

Utah.  White  y.  Century  Gold  Min. 
A  Mill.  Co.,  28  Utah,  331,  78  Pac.  868. 

See  also,  Jacoby  y.  Jacoby,  103  Fed. 
473. 

8ee  if  2597. 

•  United  States.  Nunez  v.  Dautel, 
86  U.  S.  (19  Wall.)  560,  22  L.*ed.  161. 

Alabama.  Crass  y.  Scruggs,  115  Ala. 
258,  22  So.  81. 


Florida.  Whiting  v.  Gray,  27  Fla. 
482,  11  L.  R.  A.  526.  8  So.  726. 

Georgia.  Eaton  v.  Yarborough,  19 
Ga.  82;  Bryant  v.  Atlantic  Coast  Line 
Ry,.  119  Ga.  607,  46  R.  E.  829. 

niinois.  Harlow  v.  Boswell,  15  HI. 
50;  McCarty  v.  Howell,  24  111.  341. 

Kansas.  Greenstreet  v.  Cheatum,  99 
Kan.  290,  161  Pac.  596. 

Maine.  Crocker  v.  Holmes,  6.")  ^fe. 
195,  20  Am.  Rep.  687. 

Massachusetts.  Alvord  y.  Cook,  174 
Mass.  120,  75  Am.  St.  Rep.  288,  64 
N.  E.  499. 

Mississippi.  Randall  y.  Johnson,  59 
Miss.  317,  42  Am.  Rep.  365;  Hughes  v. 
McEwen,  112  Mi.^s.  35,  L.  R.  A.  1917B, 
1048,  72  So.  848. 

Ohio.  Wright  y.  Hull,  83  O.  S.  385, 
94  N.  E.  813. 

Oregon.  Noland  v.  Bull,  24  Or.  479, 
33  Pac.  983. 

Tennessee.  Walters  y.  McBee,  69 
Tenn.  (1  Lea)  364. 

Utah.  White  y.  Century  Gold  Min. 
&  Mill.  Co.,  28  Utah,  331,  78  Pac.  868. 

10  Bryant  y.  Atlantic  Coast  Line 
Ry.,  119  Ga.  607,  46  S.  E.  829;  Sears 
V.  Wright,  24  Me.  278;  Hughes  v. 
McEwen.  112  Miss.  35,  L.  R.  A.  1917B, 
1048,  72  So.  848. 

11  Hughes  y.  McEwen,  112  Miss.  35, 
L.  R.  A.  1917B,  1048,  72  So.  848; 
Simon  y.  Etgen,  213  N.  Y.  589.  107  N. 
E.   1066. 

Contra,  Blake  y.  Coleman,  22  Wis. 
415,  99  Am.  Dec.  53. 
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sells  the  place  he  lives  in,^'  or  "as  soon  as  the  crop  can  be  sold  or 
the  money  raised  from  any  other  source,"  "  or  when  other  specified 
property  is  sold  at  a  specified  price,^*  is  regarded  as  performable  in 
any  event,  and  if  such  sale  is  not  made  or  becomes  impossible,  such 
performance  is  due  in  at  least  a  reasonable  time.  If  A  agrees  for 
value  to  pay  a  certain  amount  to  B  -when  A's  residence  can  be  sold 
for  a  certain  price,  A's  promise  is  not  discharged  by  the  fact  that 
the  house  burns;  and  if  A  collects  insurance  thereon,  such  debt 
becomes  due  and  payable  within  a  reasonable  time  after  A  has 
collected  such  insuranceJ'  A  promise  to  pay  a  certain  amount  "out 
of  the  first  receipts  from  coal  lands,"  after  the  promisor  was  reim- 
bursed for  a  certain  amount  which  he  had  invested,  imposes  a  duty 
to  pay  in  at  least  a  reasonable  timeJ*  If  a  mining  company  makes 
a  promise  for  value  to  pay  an  amount  out  of  the  proceeds  of  ore 
sales  and  compromises,  it  is  bound  absolutely  if  the  amount  re- 
ceived from  ore  sales  and  compromises  is  not  sufficient  to  pay  such 
debt  within  a  reasonable  time."  Under  a  contract  to  pay  a  certain 
sum  when  it  is  realized  from  the  sale  of  the  products  of  certain 
lands,  such  sum  is  due  at  once  as  soon  as  the  promisor  has  made, 
literal  performance  impossible  by  selling  such  landJ*  A  promise 
to  pay  when  the  maker  has  finished  a  church  which  is  then  in 
process  of  construction;'*  or  to  pay  in  a  certain  time,  "or  as  soon 
as  I  can  sell  the  above  amount  of  Allen's  Vegetable  Tonic ";*^  or 
to  pay  when  a  certain  dispute  is  settled; '^  or  to  pay  in  four  months, 
or  as  soon  as  the  promisor  shall  collect  a  certain  note ; "  or  to  pay 
by  a  certain  date,  "on  the  condition  that  the  banks  of  Tennessee 
have  resumed  specie  payment  at  that  time — if  not,  as  soon  there- 
after as  they  do  resume  specie  payment";^  or  to  pay  by  a  certain 


12Crooker  v.  Holmes,  65  Me.  105,  20 
Am.  Rep.  687.  (Hence  judgment  and 
levy  on  such  property  do  not  re- 
lieve the  promisor  from  liability  to 
pay  in  a  reasonable  time.) 

IS  Nunez  v.  Dautel,  86  U.  S.  (19 
Wall.)  560,  22  L.  ed.  161. 

14  Noland  v.  Bull,  24  Or.  470,  33  Pac. 
983. 

As  to  pay  a  commission  by  convey- 
ing realty  when  other  realty  is  ex- 
changed. Alvord  V.  Cook,  174  Mass. 
120.  75  Am.  St.  Rep.  288,  64  N.  E.  499. 

IB  Cireen street  v.  Cheatum,  99  Kan. 
290,  161   Pac.  596. 


II  Wright*  v.  Hull,  83  O.  S.  385,  94  N. 
E.  813.  (In  such  a  case  a  reasonable 
time  would  expire,  at  least  at  the  end 
of  ten  years  ) 

"White  V.  Century  Gold  Min.  ft 
Mill.  Co.,  28  Utah  331,  78  Pac  868. 

ItPoirier  ▼.  Gravel,  88  CaL  79,  26 
Pac.  962. 

It  Eaton   V.   Yarborough,   19  Qa.  82. 

» Harlow  v.  Boswell,   15  HI.  56. 

21  Bryant  v.  Atlantic  Coast  line 
Ry.,  no  Ga.  607,  46  S.  E.  829. 

MMcQarty  v.  Howell,  24  III.  341. 

n  Walters  v.  McBee,  60  Tenn.  (1 
Lea)   364. 
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day,  '*or  as  soon  thereafter  as  said  railroad  company''  shall  make 
certain  payments  to  the  promisor;**  or  to  credit  the  amount  of  the 
debtor's  cigars  sold  by  the  creditor,  upon  the  debt,  and  thus  ex- 
tinguish it,"  has  been  held  in  each  case  not  to  be  conditioned  upon 
the  happening  of  such  event,  but  to  be  performable  in  at  least  a 
reasonable  time  if  such  event  does  not  occur.  A  contract  to  deliver 
lumber  at  a  certain  time,  ''or  as  soon  thereafter  as  vessel  can  be 
got  ready,"  must  be  performed  in  at  least  a  reasonable  time  after 
July  10th,'*  at  least  if  the  party  did  not  contemplate  any  specific 
vessel."  If  a  note  is  payable  ninety  days  after  the  return  of  a 
specified  ship,  and  such  ship  is  lost,  such  note  must  be  paid  in 
ninety  days  after  the  time  usually  required  for  such  a  trip." 

§2597.  Promise  of  performance  ''when  able."  Whether  a 
promise  to  pay  or  to  perform  when  the  promisor  '*is  able,"  is  a 
promise  upon  condition,  or  whether  such  provision  as  to  ability  is 
inserted  merely  in  order  to  indicate  what  is  regarded  as  a  reason- 
able time  for  performance,  is  a  question  upon  which  there  is  a  con- 
flict of  authority.  In  a  number  of  jurisdictions  it  is  held  that  such 
a  promise  is  upon  condition  and  that  accordingly  the  promisee  can 
recover  only  in  case  he  is  able  to  show  that  the  promisor  is  able  to 
perform.^ 


24  Crass  V.  Scruggs,  115  Ala.  258,  22 
So.  81. 

SJacoby  v.  Jacoby,  103  Fed.  473. 

21  Whiting  v.  Gray,  27  Fla.  482,  11 
L.  R.  A.  526,  8  So.  726. 

IT  Whiting  v.  Gray,  27  Fla.  482,  11 
L  R.  A.  526,  8  So.  726. 

21  Randall  t.  Johnson,  59  Miss.  817, 
42  Am.  Rep.  365. 

lEnglaiid.  Bavies  v.  Smith,  4  £sp. 
36;  Hart  ▼.  Prendergast,  14  Mees.  & 
W.  741. 

Indiana .  Veasey  v.  Reeves,  6  Ind. 
406  (obiter,  as  a  prima  facie  case  of 
ability  to  pay  was  made  out). 

Kentucky.  Stainton  v.  Brown,  36 
Ky.  (6  Dana)  240;  Eckler  y.  Gal- 
braith,  75  Ky.  (12  Bush.)  71;  Chism 
T.  Barnes,  104  Ky.  310,  47  S.  W.  232, 
875. 

Maiae.  Mattocks  v.  Chadwick,  71 
Me.  313. 


Massachusetts.  Boynton  v.  Moul- 
ton,  150  Mass.  248,  34  N.  E.  361. 

Michigan.  Halladay  v.  Weeks,  127 
Mich.  363,  89  Am.  St.  Rep.  478,  86  N. 
W.  799. 

Mississippi.  Denney  v.  Wheel- 
wright, 60  Miss.  733.  (If  ability  once 
exists,  the  dondition  is  performed 
even  if  the  debtor  beeomes  unable  to 
perform  thereafter.) 

New  Hampshire.  Barker  v.  Heath, 
74  N.  H.  270,  67  Atl.  222. 

New  York.  Cocks  v.  Weeks,  7  Hill 
(N.  Y.)  45;  Tebo  v^  Robinson,  100  N. 
Y.  27,  2  N.  E.  383. 

North  Carolina.  Cooper  v.  Jones, 
128  N.  Car.  40,  38  S.  E.  28. 

Pennsylvania.  Nelson  v.  Von  Bonn- 
horst,  29  Pa.  St.  352. 

Tennessee.  Scott  v.  Thornton,  104 
Tenn.  547,  58  8.  W.  236. 
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In  some  jurisdictions  a  promise  to  pay  as  the  debtor  ''might  feel 
able  to  pay,"  is  held  to  leave  the  time  of  payment  in  the  bona  fide 
and  honest  judgment  of  the  debtor,  though  a  legal  liability  is 
created  by  such  contract.' 

In  other  jurisdictions  such  a  promise  has  been  held  to  amount  in 
legal  effect  to  a  promise  to  pay  or  to  perform  in  at  least  a  reason- 
able time.'  Accordingly,  a  promise  to  pay  **as  soon  as^  I  can/'*  or 
''when  I  can  make  it  convenient, "•  or  "as  fast  as  I  can  spare  the 
same  from  my  salary,"*  or  as  fast  as  the  promisor  was  financially 
able  without  sacrificing  his  interests  in  a  given  corporation,  for 
stock  in  which  the  contract  in  question  was  made,^  or  "when  payor 
and  payee  mutually  agree,"'  has  been  held  in  each  case  to  require 
payment  in  a  reasonable  time. 

Accordingly,  in  some  cases  it  has  been  held  that  the  promisee  is 
not  obliged  to  show  that  the  promisor  is  able  to  perform,  but  that 
an  action  may  be  brought  upon  such  promise  after  a  reasonable 
time  has  elapsed  without  alleging  or  proving  such  ability.'  An 
additional  reason  for  this  result  has  been  said  to  be  the  improb- 
ability of  the  parties  intending  that  the  contract  should  never  be 
performed  unless  the  promisor  should  be  able  to  perform  his  entire 
obligation  at  once.*'  In  any  event,  if  the  debtor  is  in  fact  finan- 
cially able  to  pay,  he  is  bound  to  make  the  payment  stipulated 


2Pi8tel  Y.  Ins.  Co.,  88  Md.  552,  43 
L.  R.  A.  219,  42  Atl.  210. 

SAlalMmui.  Culver  v.  CaldweU,  137 
Ala.   125,  34  So.  13. 

Connecticut.  Norton  v.  Shepard,  48 
Conn.  141,  40  Am.  Rep.  157. 

Iowa.  Jenckes  v.  Rice,  119  la.  451, 
93  N.  W.  384  (apparently  not  neces- 
sary to  show  ability). 

Kansas.  Benton  v.  Benton,  78  Kan. 
368,  27  L.  R.  A.  (N.S.)  300,  97  Pac. 
378. 

Ohio.  Lewis  v.  Tipton,  10  O.  S.  88, 
75  Am.  Dec.  498s* 

Vermont.  Cummings  v.  Gassett,  19 
Vt.  308. 

Wyoming.  Chadwick  v.  Hopkins,  4 
Wyom.  379,  62  Am.  St.  Rep.  38,  34 
Pac.  899. 

4  Benton  v.  Benton,  78  Kan.  366,  27 
L.  R.  A.   (N.S.)  300,  97  Pac.  378. 


•  Lewis  V.  Tipton,  10  O.  S.  88,  75 
Am.  Dec.  498. 

•  Culver  V.  Caldwell,  137  Ala.  125, 
34  So.  13  (payable  after  a  reasonable 
time  for  getting  money  from  that 
source  has  elapsed). 

7  Chadwick  v.  Hopkins,  4  Wyom. 
379,  62  Am.  St.  Rep.  38,  34  Pac.  899 
(a  delay  of  four  years  was  held  more 
than  a  reasonable  time). 

•  Page  V.  Cook,  164  Mass.  116,  49 
Am.  St.  Rep.  449,  28  L.  R.  A.  759, 
41  N.  E.  116. 

•  Norton  v.  Shepard,  48  Conn.  141, 
40  Am.  Rep.  157;  Jenckes  v.  Rice,  119 
la.  451,  93  N.  W.  384  (apparently  un- 
necessary to  prove  ability  to  pay); 
Benton  v.  Benton,  78  Kan.  366,  27  L. 
R.  A.  (N.S.)  300,  97  Pac.  378;  Cum- 
mings V.  Gassett,  19  Vt.  308. 

I^Bentun  v.  Benton,  78  Kan.  366,  27 
L.  R.  A.   (N.S.)  300,  97  Pac.  378. 
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under  such  contract,^*  even  if  such  financial  ability  does  not  persist 
to  the  date  of  the  trial." 

§2598.  Contract  conditioiied  on  future  event — ^In  general    A 

contract  may  provide  in  express  terms  that  the  happening  or  not 
happening  of  some  specified  event  after  the  contract  is  made,  shall 
operate  as  a  termination  of  some  or  all  of  tiie  rights  thereunder. 
Since  a  condition  of  this  sort  is  to  take  place  after  the  contract  is 
made,  there  is  no  doubt  that  it  is  a  true  condition,*  and  full  effect 
is  given  to  it  in  accordance  with  its  terms,'  subject,  however,  to 
the  general  rule  that  a  condition  which  operates  as  a  forfeiture  is 
construed  strictly  in  favor  of  the  party  against  whom  it  is  sought 
to  exact  the  forfeiture.'  The  termination  of  a  contract  by  one 
party  in  accordance  with  a  provision  therein,  is  not  breach.*  and 
does  not  discharge  the  adversary  party  if  the  termination  was  not 
by  the  terms  of  the  contract  to  act  as  a  discharge,*  and  does  not 
entitle  the  adversary  party  to  damages.* 


tlDenney  v.  Wheel wrijjht,  00  Miss. 
733. 

WDcnney  t.  Wlieelwright,  GO  Mi«a. 
733. 

1  See  §§  2574  and  2.594  et  seq. 

2  Florida.  MuUiken  v.  Harrison,  53 
Fla.  255,  44  So.  426. 

Kansas.  Bums  v.  Allianoe  Co- 
operative Ins.  Co.,  103  Kan.  8a3,  176 
Pac.  985. 

Louisiana.  United  Fruit  Co.  v. 
Louisiana  Petroleum  Co.,  115  La.  ISl, 
38  So.  958. 

Maryland.  Eastern  Advertising  Co. 
V.  McOaw,  89  Md.  72,  42  Atl.  923 

Kassachnaetts.  Way  v.  Greer,  196 
Mass.  237,  81  N.  E.  1002;  Swaine  v. 
Teutonia  Fire  Ins.  Co.,  222  Mass.  108, 
109  N.  E.  825. 

Hew  Jersey.  Gninauer  v.  West- 
chester F.  Ins.  Co.,  72  N.  J.  L.  289,  3 
L  R.  A.   (N.S.)   107.  62  AtL  418. 

Hew  York.  Matter  of  Petition  of 
the  Argus  Co.,  138  N.  Y.  557,  34  N.  E. 
388. 

Oliio.  Ohio  Fanners'  Ins.  Co.  v. 
Waters,  65  0.  S.  157,  61  N.  E.  711. 


South  DakoU.  Smith  v.  Retail  Mer- 
chants' F.  Ins.  Co..  29  S.  D.  ;{32.  42 
L.  R.  A.   (N.S.)   173.  137  N.  \V   47. 

Tennessee.  American  Steam  1j«im- 
dry  Co.  v.  nnmbur«;-Bremen  F.  Ins. 
Co..  121  Tcnn  13.  21  L.  R.  A.  (N.S.) 
412,  113  S.  W.  304. 

Washington.  Moiler  v.  Nia<;ara  P. 
In.s.  Co.,  54  Wnsh.  439,  24  L.  R.  A. 
(X.S.)   807,  in:j  Pac.  449. 

West  Virginia.  Rronson  v.  Xew 
York  F.  Ins.  Co..  64  W.  Va  404,  19 
L.  R.  A.   (X.S.)   643.  63  S.  E.  2S:i. 

3  See  §2054. 

4  Sibley  V.  Life  Association,  87  Oa. 
738,  13  S.  E.  838;  Over  v.  Bryam 
Foundry  Co.,  37  Ind.  App.  452,  117 
Am.  St.  Rop.  327,  77  N.  E.  302;  Sirk 
Y.  Ela,  163  Mass.  394,  40  N.  E.  183; 
Oarlock  v.  Motz  Tire  &  Rubber  Co., 
192  Mich.  665,  159  N.  W.  344. 

■  Lowell  v.  Washington  County  R. 
R.,  90  Me.  80,  37  Atl.  869. 

SMerriman  v.  Machine  Co.,  96  Wis. 
600,  71  N.  W.  1050. 
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In  like  manner,  a  future  act  or  event  may  be  made  a  condition 
precedent  to  the  taking  effect  of  the  contract  or  to  the  right  of  one 
of  the  parties  to  the  contract  to  demand  performance  of  the  other."' 

§2599.  Specific  illustrations  of  conditions — Change  of  title, 
possession,  location,  etc.  Policies  of  fire  insurance  frequently  con- 
tain provisions  to  the  effect  that  change  of  title,  ownership,  and  the 
like,  shall  operate  as  a  termination  of  the  liability  of  the  insurer. 
Pull  effect  is  given  to  such  provisions ;  ^  but  wherever  such  provi- 
sions will  operate  as  a  forfeiture  they  are  construed  strictly  in 
favor  of  the  insured.'    Such  a  condition  is  not  broken  by  filing  a 


'TXTnited  States.  Vanhome  v.  Dor- 
rance.  2  U.  S.  (2  DaU.)  304,  1  L.  ed. 
301. 

Iowa.  Perrin  v.  Cathcart,  115  la. 
653.  89  N.  W.  12. 

Kentucky.  Walling  v.  Wainscott, 
ir)2  Ky.  3C5,  153  S.  W.  453. 

Minnesota.  Yanish  y.  J.  Neils  Lum- 
ber Co.,  101  Minn.  78,  111  N.  W.  921. 

New  Mexico.  Caledonia  Coal  Co.  v. 
Yount?,  22  N.  M.  675,  167  Pac.  274. 

Ohio.  Pfantz  v.  Hamburg,  82  O.  S. 
1,  91  N.  E.  863. 

Pennsylvania.  White  v.  Carnegie 
Steel  Co ,  256  Pa.  St.  100,  99  Atl.  460. 

Utah.  William  B.  Hughes  Produce 
Co.  V.  Pulley.  47  Utah,  644.  L.  R.  A. 
1916D,  728,  155  Pac.  337. 

Wisconsin.  Gimbel  Bros.  v.  McCon- 
nell.  159  Wis.  325,  150  N.  W.  495. 

1  Kansas.  Bums  v.  Alliance  Co- 
operative Ins.  Co.,  103  Kan.  803,  176 
Pac.  985. 

Massachusetts.  Swaine  v.  Teutonia 
Fire  Ins.  Co.,  222  Mass.  108,  109  N. 
E.  825. 

Hew  Jersey.  Grunauer  v.  West- 
chester F.  Ins.  Co.,  72  N.  J.  L.  289,  3 
L.  R.  A.   (N.S.)    107,  62  Atl.  418. 

Ohio.  Ohio  Fanners'  Ins.  Co.  v. 
Waters.  65  O.  S.  157.  61  N.  E.  711. 

South  Dakota.  Smith  v.  Retail  Mer- 
chants' F.  Ins.  Co.,  29  S.  D.  332,  42  L. 
R.  A.  (N.S.)  173.  137  N.  W.  47. 

Teiuieesee.    American    Steam  Laun- 


dry Co.  V.  Hamburg-Bremen  P.  Ins. 
Co.,  121  Tenn.  13.  21  L.  R.  A.  (N.S.) 
442.  113  S.  W.  394. 

Washington.  Mollcr  v.  Niagara  F. 
Ins.  Co.,  54  Wash.  439,  24  L.  R.  A. 
(N.S.)   807,  103  Pac.  449. 

West  Virginia.  Bronson  v.  New 
York  F.  liiH.  Co.,  64  W.  Va.  494,  19 
L.  R.  A.   (N.S.)  643,  63  S.  E.  283. 

2  Arkansas.  Firemen's  Ins.  Co.  v. 
Urey,  125  Ark.  93,  L.  R.  A.  1917A, 
29,  188  S.  W.  7. 

Illinois.  Kelley  v.  People's  National 
F.  Ina.  Co.,  262  111.  158,  50  L.  R.  A. 
(N.S.)   1164,  104  N.  E.  188. 

Kansas.  Garner  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  73  Kan.  127,  4  L.  R. 
A.  (N.S.)  654,  84  Pac.  717;  Pomeroy 
v.  Aetna  Ins.  Co.,  86  Kan.  214,  38  L. 
R.  A.  (N.S.)  142,  120  Pac.  344;  Dab- 
ney  v.  Connecticut  Fire  Ins.  Co..  104 
Kan.  706,  180  Pac.  784. 

Louisiana.  Gordon  v.  Mechanics'  & 
T.  Ins.  Co.,  120  La.  441.  15  L.  R.  A. 
(N.S.)  827.  46  So.  384. 

Michigan.  OToole  v.  Ohio  German 
F.  Ins.  Co.,  l.'JO  Mich.  187.  24  L.  R.  A. 
(N.S.)  802,  123  N.  W.  795;  Phillips  ▼. 
Farmers'  Mutual  Fire  Insurance  Co.» 
—  Mich.  — ,  175  N.  W.  144. 

MiasisaippL  Mechanics'  &  Traders' 
Ins.  Co.  V.  Boyce,  114  Miss.  165,  L.  R. 
A.  1917E.  328,  74  So.  821. 

Pennsylvania.  Marcello  v.  Con- 
cordia F.  Ins.  Co..  234  Pa.  St.  31.  SO 
L.  R.  A.   (N.S.)   366,  82  AtL  1090. 
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petition  in  voluntary  bankruptcy,*  nor  by  appointing  a  receiver  in 
bankruptcy  if  the  receiver  does  not  oust  the  insured  of  possession,* 
nor  by  rendering  judgment  which  becomes  a  lien  upon  the  property 
insured,'  nor  by  levying  an  attachment  thereon.*  Whether  an  exec- 
utory contract  of  sale  operates  as  a  breach  of  such  condition,  is  a 
question  upon  which  there  is  a  conflict  of  authority.  In  some  juris- 
dictions it  is  held  that  an  executory  sale  does  not  operate  as  a  for- 
feiture under  such  a  condition,^  even  if  the  deed  has  been  placed  in 
escrow  to  be  delivered  upon  the  performance  of  the  specified  con- 
ditions of  the  sale.*  In  other  jurisdictions  an  executory  sale  oper- 
ates as  a  breach  of  such  a  condition.*  If  an  administrator  has  sold 
the  property  which  is  insured,  and  his  sale  has  been  confirmed,  such 
condition  is  broken.^*  A  condition  against  change  of  title  or  pos- 
session is  not  broken  by  placing  the  insured  property  in  the  custody 
of  a  commission  merchant."  A  condition  against  change  in  inter- 
est, title  or  possession  in  a  mortgage  protecting  a  mortgagee's 
interest,  is  not  broken  by  his  pledging  the  mortgage  notes  as  col- 
lateral security." 

Conditions  in  fire  insurance  policies  upon  personal  property, 
frequently  provide  for  terminating  the  policy  in  case  of  the  removal 
of  the  property."    A  promise  to  remove  such. property  to  a  specified 


Texas.     Insurance  Co.   v.  O'Bannon, 
Tox.  — ,  206  S.  W.  814. 

Wisconsin.  Evans  v.  Crawford 
Toiinty  Farmers*  Mut.  F.  Ins.  Co.,  130 
\A'i.«.  189.  9  L.  R.  A.  (N.S.)  486,  109 
X.  W.  952. 

8  Gordon  v.  Mechanics*  A  T.  Ins.  Co., 
120  La.  441,  15  L.  R.  A.  (N.S.)  827, 
45  Po.  384. 

*Marcello  v.  Concordia  F.  Ins.  Co., 
234  Pa.  St.  31,  39  L.  R.  A.  (N.S.)  3C6, 
82  Atl.  1090. 

SKelley  v.  People's  National  F.  Ins. 
Co.,  262  111.  158,  50  L.  R.  A.  (N.S.) 
1164,  104  N.  E.  188. 

•  OToole  V.  Ohio  German  F.  Ins.  Co., 
159  Mich.  187,  24  L.  R.  A.  (N.S.)  802, 
123  N.  W.  795. 

1  Gamer  v.  Milwaukee  Mechanics' 
Ins.  Co.,  73  Kan.  127,  4  L.  R.  A.  (N.S.) 
654.  84  Pac.  717;  Evans  v.  Oawford 
County  Farmers'  Mut.  F.  Ins.  Co.,  130 
Wis.  1R9,  9  L.  R.  A.  (N.a)  485,  109 
N.  W.  952. 


tPomeroy  v.  Aetna  Ins.  Co.,  86 
Kan.  214,  38  L.  R.  A.  (N.S.)  142,  120 
Pac.  344. 

If  the  deed  is  not  intended  to  pass 
title  it  is  not  a  breach  of  condition, 
even  though  fraudulent.  Phillips  v. 
Farmers'  Mutual  Fire  Insurance  Co., 
—  Mich.  — ,  175  N.  W.  144. 

SGrunauer  v.  Westchester  F.  Ins. 
Co.,  72  N.  J.  L.  289,  3  L.  R.  A.  (N.S.) 
107,  62  Atl.  418. 

lOMoller  V.  Niagara  F.  Ins.  Co.,  64 
Wash.  439,  24  L.  R.  A.  (N.S.)  807,  103 
Pac.  449. 

t1  Dabney  v.  Connecticut  Fire  Ins. 
Co.,  104  Kan.  796,  180  Pac.  784. 

12  Mechanics'  &  Traders*  Ins.  Co.  v. 
Boyce,  114  Miss.  165,  L.  R.  A.  1917E, 
328,  74  So.  821. 

13  Palatine  Ins.  Co.  v.  Kehoe,  197 
Mass.  354,  15  L.  R.  A.  (N.S.)  1007,  83 
N.  £.  866. 
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location,  does  not  waive  such  condition  if  the  property  is  tempo- 
rarily in  another  building,  although  it  is  placed  there  as  a  part  of 
the  work  of  removing  it  to  the  designated  location^* 

§2600.  Conditions  against  incumbrances.  Policies  of  fire  in- 
surance upon  personal  property  frequently  contain  provisions  for 
terminating  such  policy  in  case  the  property  shall  be  incumbered 
by  a  chattel  mortgaged  Such  provisions  are,  however,  construed 
strictly.^  Such  a  condition  is  not  broken  by  a  chattel  mortgage 
which  has  ceased  to  be  a  lien  upon  the  property  at  the  time  of 
loss;'  nor  is  it  broken  by  a  bill  of  sale  which  is  intended  as  col- 
lateral security,  since  it  is  not  a  chattel  mortgage/  However,  a 
waiver  of  such  provision  in  favor  of  mortgagees  under  a  purchase 
money  mortgage,  does  not  operate  as  a  waiver  of  a  subsequent 
mortgage  upon  other  property  given  to  the  same  mortgagees.* 

§2601.  Conditions  as  to  additional  insurance.  Insurance  poli- 
cies frequently  contain  provisions  for  avoiding  the  policy  in  case 
additional  insurance  is  taken  without  the  consent  of  the  insurer, 
and  full  effect  is  given  to  such  conditions.^  While  such  conditions 
are  construed  fairly  for  the  purpose  of  preventing  over-insurance, 
they  are  construed  strictly  if  over-insurance  does  not  result.*  A 
condition  against  additional  insurance  upon  the  property  described 
in  the  insurance  policy  or  on  property  in  buildings  insured  by  the 
insurer,  does  not  include  insurance  upon  the  contents  of  a  barn 


U  Palatine  Ins.  Co.  v.  Kehoe,  197 
Mass.  354,  15  L.  K  A.  (X.S.)  1007,  83 
N.  £.  866. 

1  Hartford^  F.  Ins.  Co.  v.  Liddell  Co., 
130  Ga.  8,  14  L.  R.  A.  (N.S.)  168,  60 
S.  £.  104;  Riley  v.  Aetna  Insurance 
Co.,  80  W.  Va.  236,  L,  R.  A,  1917E, 
983,  92  S.  E.  417. 

SPetello  Y.  Teutonia  Fire  Ins.  Co., 
89  Conn.  17.5,  L.  R.  A.  1915D,  812,  93 
Atl.  137;  Ensel  ▼.  Lumber  Ins.  Co., 
88  O.  S.  269,  102  N.  E.  955;  Gould  v. 
St.  Paul  Fire  ft  Marine  Ins.  Co.,  105 
Wash.  250,  177  Pac.  787. 

3  EnAel  v.  Lumber  Ins.  Co.,  88  O.  S. 
209,  102  N.  K.  955;  Gould  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  105  Wash.  250. 
177  Pac.  787. 


♦  Petello  V.  Teutonia  Fire  Inp.  Co., 
89  Conn.  175,  L.  R.  A.  1915D,  812,  93 
Atl.  137. 

•  Hartford  F.  Ins.  Co.  v.  Liddell  Co., 
130  Ga.  8,  14  L.  R.  A.  (N.S.)  168,  60 
S.  E.  104. 

IBowlus  y.  Fheniz  Ins.  Co.>  133 
Ind.  106,  20  L.  R.  A.  400,  32  N.  E.  319 
(obiter) ;  Pettijohn  v.  St.  Paul  Fir«  & 
Marine  Ins.  Co.,  100  Kan.  482,  164 
Pac.  1096;  Camden  Wholesale  Grocery 
▼.  National  Fire  Ins.  Co.,  106  S.  Car. 
467,  91  S.  E.  732. 

2  England.  Equitable  Fire  &  Acci. 
Office,  Ltd.,  V.  Ching  Wo  Hong  [1907], 
A.  C.  96. 

Colorado.  Xational  Mut.  Fire  Ins. 
Co.  V.   Dimcan,  44   Colo.   472,  08   Pac. 
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which  ia  not  covered  by  the  original  insurance  upon  the  bam  itself.' 
A  condition  against  additional  insurance  is  not  broken  by  insurance 
which  never  took  effect/  Even  if  the  condition  against  additional 
insurance  expressly  provides  that  the  policy  shall  become  void  in 
ease  of  additional  insurance,  whether  the  additional  insurance  is 
valid  or  not,  such  condition  does  not  include  an  application  for 
additional  insurance  on  which  it  is  understood  that  no  risk  at- 
taches.* Such  a  condition  does  not  apply  to  insurance  which  is 
taken  to  make  the  total  amount  of  insurance  which  it  is  under- 
stood at  the  outset,  is  to  be  placed  upon  the  property ;  •  nor  does  it 
apply  where  the  policy  limits  the  liability  of  the  insurer  to  the 
proportion  which  his  insurance  bears  to  the  total  insurance  up  to 
a  certain  percentage  of  the  valuation  of  the  property.^  Such  a 
condition  is  not  avoided  by  the  fact  that  the  mortgagee,  without 
the  authority  of  the  mortgagor,  effected  insurance  to  protect  his 
own  interest  in  the  property.'  Such  a  condition  in  a  policy  of  in- 
surance upon  cattle  is  not  avoided  by  the  fact  that  the  stockyards 
to  which  the  cattle  are  shipped  takes  out  insurance  on  all  cattle 
which  are  shipped  into  the  yards,  if  the  own**-  do««»  not  know  of 
such  custom.' 

§2602.  Conditions  as  to  appliances  for  eztingaishing  fires, 
watchmen,  etc.  Effect  is  given  to  conditions  in  a  policy  of  fire 
insurance  requiring  the  insured  to  maintain  certain  specified  appli- 


634  [sub  nomine,  Duncan  v.  National 
Uttt.  Fire  Ins.  Co.,  2C  L.  R.  A.  (N.S.) 
3401. 

niinoia.  Relley  v.  People's  Nat.  F. 
Ins.  Co.,  262  HL  158,  50  L.  R.  A. 
(N^.)  1164,  104  N.  E.  188. 

Kansas,  Babney  v.  Connecticut  Fire 
Ins.  Co.,  104  Kan.  706,  180  Pac.  784. 

Kentucky.  Hurst  Home  Ins.  Co.  ▼. 
Deatley,  175  Ky.  728,  L.  R.  A.  1917E, 
750,  194  S.  W.  910. 

Yirgiiiia.  Norfolk  F.  Ins.  Corp.  v. 
Wood,  113  Va.  310,  39  L.  R.  A.  (N.S.) 
1020,  74  S.  £.  186. 

West  Vixsinia.  Bond  v.  National 
Fire  Ins.  Co.,  —  W.  Va.  — ,  97  S.  E. 
602. 

See  also,  Austin  y.  Dixie  Fire  Ins. 
Co.,  —  Mass.  — ,  122  N.  E.  382. 


3  Hurst  Home  Ins.  Co.  v.  Deatley, 
175  Ky.  728,  L.  R.  A.  191 TE,  760,  194 
S.  W.  910. 

4  Equitable  Fire  &  Acci.  Office,  Ltd., 
V.  Ching  Wo  Hong  [1907],  A.  C.  96. 

3  National  Mutual  Fire  Ins.  Co.  ▼• 
Duncan,  44  Colo.  472,  98  Pac.  634  [sub 
nomine,  Duncan  v.  National  Mut.  Fire 
Ins.  Co.,  20  L.  R.  A.  (N.S.)  340]. 

•  Norfolk  Fire  Ins.  Corp.  v.  Wood, 
113  Va.  310,  39  L.  R,  A.  (NOS.)  1020, 
74  S.  E.  186. 

7  Bond  V.  National  Fire  Ins.  C6.,  — 
W.  Va.  — ,  97  S.  E.  692. 

3Kelley  v.  People's  Nat.  F.  Ins.  Co., 
262  111.  158,  50  L.  R.  A.  (N.S.)  1164, 
104  N.  E.  188. 

SDabney  v.  Connecticut  Tire  Ins. 
Co.,  104  Kan.  796,  180  Pac.  784. 
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ances  for  extinguishing  firesJ  Such  condition  is  not  broken  by  the 
fact  that  such  appliances  are  temporarily  out  of  order,*  as  foy  the 
purpose  of  making  extensions  to  such  appliances,'  at  least  if  there 
is  no  express  provision  in  the  policy  making  it  void  under  such 
circumstances.* 

A  breach  of  a  condition  that  a  ^I'atchman  shall  at  all  times  be 
upon  the  property  insured,  renders  the  insurance  invalid  if  the  loss 
occurs  in  the  absence  of  a  watchman,'  even  though  the  watchman 
has  left  temporarily  and  without  the  knowledge  of  the  owner.* 


§  2603.  Conditions  against  increase  of  risk.  Policies  of  fire 
insurance  frequently  contain  provisions  that  the  policy  shall  be 
avoided  by  any  subsequent  increase  of  risk ;  and  full  effect  is  given 
to  such  a  provision.^  A  change  in  the  purpose  for  which  a  manu- 
facturing establishment  is  used,  making  the  risk  more  hazardous, 
avoids  the  policy  under  such  a  condition.*  Such  a  condition,  how- 
ever, is  construed  strictly.'  Unless  the  condition  is  expresslj' 
worded  so  as  to  terminate  the  policy  absolutely,  it  does  not  apply 
to  a  temporary  increase  of  risk  which  terminated  before  the  loss 


1  Sierra  Milling,  Smelting  &  Mining 
Co.  V.  Hartford  Fire  Ins.  Co.,  76  Cal. 
235,  18  Pac.  267  (obiter,  as  condition 
was  not  broken). 

t  Port  Blakely  Mill  Co.  v.  Springfield 
F.  &  :M.  Ins.  Co.,  59  Wash.  501,  28  L. 
R.  A.  (N.S.)  693,  110  Pac.  36  [rehear- 
ing of,  56  Wash.  681,  106  Pac.  194]. 

3  Port  Blakely  Mill  Co.  v.  Springfield 
F.  &  M.  Ins.  Co.,  59  Wash.  501,  28  L. 
R.  A.  (N.S.)  593,  110  Pac.  36  [rehear- 
ing of,  56  Wash.  681,  106  Pac.  1941. 

4  Port  Blakely  Mill  Co.  v.  Springfield 
F.  &  M.  Ins.  Co.,  59  Wash.  501,  28  L. 
P.  A.  (N.S.)  503,  110  Pac.  36  [rehear- 
ing of,  56  Wash.  6S1,  106  Pac.  104]. 

•  Whealton  Packing  Co.  v.  Aetna 
Ins.  Co.,  185  Fed.  108,  34  L.  P.  A. 
(N.S.)   563. 

•  WHiealton  Packing  Co.  v.  Aetna 
Ins.  Co.,  185  Fed.  108,  34  L.  R.  A. 
(N.S.)   563. 

1  Harris  v.  Columbiana  Mutual  Ins. 
Co.,  4  0.  S.  286;  Progress  Spinning  & 
Knitting   Mills    Co.   ▼.    Southern   Na- 


tional Ins.  Co.,  42  Utah,  263,  45  L.  R- 
A.   (N.S.)  122,  130  Pac.  63. 

2  Projiress  Spinning  &  Knitting  Mills 
Co.  V.  Southern  National  Ins.  Co.,  42 
Utah,  263,  45  L.  R.  A.  (N.S.)  122,  130 
Pac.  63. 

3  Nash  V.  American  Ins.  Co.,  —  la. 
— ,  174  N.  W.  378;  Dabney  v.  Con- 
necticut Fire  Ins.  Co.,  104  Kan.  796, 
180  Pac.  784;  Sumter  Tobacco  Ware- 
house Co.  ▼.  Phoenix  Assurance 
Co.,  76  S.  Car.  76,  10  L.  R.  A. 
(N.S.)  736,  56  S.  E.  654;  Farmers' 
State  Bank  v.  Tri-State  Mut.  Grain 
Dealers*  Fire  Ins.  Co.,  —  S.  D.  — ,  170 
N.  W.  638;  Williamsburg  City  F.  Ins. 
Co.  V.  Weeks  Drug  Co.,  103  Tex.  608, 
31  L.  R.  A.  (N.S.)  603,  132  S.  W.  121. 

It  applies  only  to  changes  in  the 
property  itself.  Germania  Insurance 
Co.  V.  Werner,  76  0.  S.  543,  81  N.  E. 
980. 

Whether  risk  is  increased  is  a  ques- 
tion of  fact.  Walradts  v.  Ins.  Co.,  136 
N.  Y.  376,  32  N.  E.  1068. 
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took  place.*  It  does  not  apply  to  necessary  repairs,'  such  as  the 
use  of  gasoline  for  removing  rust  from  machinery.*  It  does  not 
apply  where  an  unsuccessful  attempt  has  heen  made  by  an  unknown 
person  to  burn  an  insured  building,  since  it  can  not  fairly  be  pre- 
sumed that  such  attempt  will  be  repeated.^  If  a  policy  of  insur- 
ance is  issued  upon  personal  property  to  cover  it  wherever  it  may 
be  located,  the  shipment  of  such  property  to  another  place  which 
in  itself  is  not  especially  dangerous,  is  not  an  increase  of  risk.* 

§2604.  Conditions  against  inflammable  articles,  etc.  Policies 
of  fire  insurance  frequently  contain  provisions  that  the  policy  shall 
terminate  ix  certain  specified  articles,  usually  explosives  or  inflam- 
mables, are  kept  or  used  upon  the  premises.  If  such  provisions  are 
clear  and  unequivocal,  full  effect  is  given  to  them.^  A  condition 
rendering  the  policy  invalid  if  gasoline  is  kept  or  allowed  on  the 
premises,  is  broken  if  the  insured  keeps  an  automobile  in  the  build- 
ing with  a  substantial  quantity  of  gasoline  in  its  tank.^  Such  pro- 
visions are,  however,  construed  very  strictly  in  favor  of  the  in- 
sured.* Conditions  of  this  sort  are  not  broken  .by  keeping  such 
articles  if  they  are  a  part  of  the  general  stock  of  goods  upon  which 


4  Sumter  Tobacco  Warehouse  Co.  ▼. 
Phoenix  Ins.  Co.,  76  S.  Car.  78,  10 
L.  R.  A.   (N.S.)  736,  56  b.  E.  654. 

It  has  no  application  to  temporary 
negligence.  Nash  v.  American  Ins.  Co., 
—  la.  — ,  174  N.  W.  378. 

I  Farmers*  State  Bank  v.  Tri-State 
Mut.  Grain  Dealers*  Fire  Ins.  Co.,  — 
S.  D.  — ,  170  N.  W.  638. 

•  Farmers'  State  Bank  v.  Tri-State 
Mut.  Grain  Dealers'  Fire  Ins.  Co.,  — 
S,  D.  — ,  170  N.  W.  638. 

1  Williamsburg  City  F.  Ins.  Co.  v. 
Weeks  Drug  Co.,  103  Tex.  608,  31  L. 
R.  A.  (N.S.)  603,  132  S.  W.  121. 

iDabney  v.  Connecticut  Fire  Ins. 
Co.,  104  Kan.  706,  180  Pac.  784.  (In 
this  case  cattle  were  insured  and 
mibeequently  shipped  from  the  pasture 
to  the  stockyards.) 

1  United  States.  Liverpool  and  I/m- 
doD  Ins.  Co.  V.  Gunther,  116  U.  S.  113, 
29  L.  ed.  575;  Gunther  v.  Liverpool 
and  London  and  Globe  Ins.  Co.,  134 
U.  S.  110,  33  L.  ed.  857. 


Georgia.  ^Idwards  v.  Farmers'  Mut. 
Ins.  Association,  128  Ga.  353,  12  L.  R. 
A.  (N.S.)  484,  57  S.  E.  707. 

Elansas.  Morgan  ▼.  Germania  Plre 
Ins.  Co.,  104  Kan.  383,  179  Pac.  330. 

Pennsylvania.  Lutz  v.  Royal  Ins. 
Co.,  205  Pa.  St.  159,  54  Atl.  721. 

Virginia.  Norfolk  Fire  Ins.  Co.  v. 
Talley,  112  Va.  413,  71  S.  E.  534. 

2  Morgan  v.  Germania  Fire  Ina.  CJo., 
104  Kan.  383,  179  Pac.  330. 

3  England.  Thompson  v.  Equity  Fure 
Ins.  Co.  [1910],  A.  C.  592. 

California.  Arnold  v.  American  Ins. 
Co,  148  Cal.  660,  25  L.  R.  A.  (N.S.) 
6,  84  Pac.  182. 

New  Jersey.  Garrebrant  v.  Con- 
tinental Ins.  Co.,  75  N.  J.  L.  577,  12 
L.  R.  A.  (N.S.)  443,  67  Atl.  90. 

Pennsylvania.  Lebanon  County  v. 
Franklin  F.  Ins.  Co.,  237  Pa.  St.  360, 
44  L.  R.  A.  (N.S.)  148,  86  Atl.  419; 
McClure  v.  Mutual  F.  Ins.  Co.,  242 
Pa.  St.  59,  48  L.  R.  A.  (N.S.)  1221,  83 
AtL  921. 
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the  insurance  is  effected ;  ^  nor  arie  they  broken,  at  least  as  a  matter 
of  law,  by  the  use  of  a  gasoline  torch  to  remove  paint,'  or  by  the 
use  of  gasoline  to  remove  rust,*  or  by  the  presence  on  the  premises 
of  a  small  quantity  of  gasoline  for  the  purpose  of  cleaning,^  or  for 
cleaning  an  automobile  and  vulcanizing  tires,*  or  for  use  in  a  gaso- 
line stove  used  for  cooking,*  or  for  use  in  an  engine  which  operates 
machinery  necessary  for  the  business.^*  Such  a  condition  is  not 
broken  by  the  temporary  presence  of  gasoline  which  is  delivered 
at  such  building  by  mistake  and  which  is  removed  immediately.^^ 
Unless  such  a  condition  is  limited  to  cases  in  which  such  articles 
are  kept  on  the  premises  with  the  knowledge  of  the  insured,  such 
a  condition  is  broken  if  the  tenant  of  the  insured  keeps  such 
articles  upon  the  premises  without  his  knowledge." 

§  2605.  Conditions  against  vacancy,  etc.  Full  effect  is  given  to 
a  condition  in  a  policy  of  fire  insurance  to  the  effect  that  the  policy 
shall  terminate  if  the  insured  premises  become  vacant.^  Since  a 
provision  of  this  sort  may  be  highly  material,  it  is  probably  not 


South  Dakota.  Farmers*  State  Bank 
▼.  Tri-State  Mat.  Grain  Dealers'  Fire 
Ins  Co.,  —  S.  D.  — ,  170  N:  W.  638. 

Wisconsin.  Clute  r,  Clintonville 
Mut.  F.  Ins  Co.,  144  Wis.  638,  32  L. 
B    A,   (N.S.i   240,  129. N    W.  661. 

4MdCiure  t.  Mutual  F.  Ins.  Co.,  242 
Fa.  St.  59,  48  L.  R.  A.  (N.S.)  1221,  88 
Atl.  921. 

i  Smith  V.  German  Ins.  Co.,  107 
Mich.  270,  30  L.  R.  A.  368,  65  N.  W. 
236;  Garrebrant  ▼.  Continential  Ins. 
Co.,  76  N.  J.  L.  577,  12  L.  R.  A.  (N.S.) 
443,  67  Atl.  90;  Lebanon  County  v. 
Franklin  Fire  Ins.  Co.,  237  Pa.  St. 
860,  44  L.  R.  A,  (N.S.)  148,  85  Atl. 
419. 

The  use  of  a  gasoline  torch  to  re- 
move paint  is  a  breach  of  condition 
a  it  increases  the  risk.  Rockland 
First  Congregational  Church  v.  Iloly- 
oke  Mutual  Fire  Ina.  Co.,  158  Mass. 
475,  35  Am.  St.  Rep.  508,  19  L.  R.  A. 
687,  33  N.  E.  572. 

•  Farmers'  State  Bank  ▼.  Tri-State 
Mut.  Grain  Dealers'  Fire  Ins.  Co.,  —  S. 
D.  — ,  170  N.  W.  638. 


T  Arnold  v.  American  Ins.  Co.,  148 
Cal.  660,  25  L.  R.  A.  (N.S.)  6,  84  Pac 
182. 

•  Home  Ins.  Co.  v.  Bridges,  172  Ky. 
161,  L.  R,  A.  1917C,  276,  189  S.  W.  6. 

t  Thompson  v.  Equity  Fire  Ins.  Co., 
[1910]  A.  C.  592. 

tt  McQure  v.  Mutual  F.  Ins.  Co.,  242 
Pa.  St.  59,  48  L.  R.  A.  (N.S.)  1221,  88 
Atl.  921. 

11  Clute  V.  Clintonville  Mut.  F.  Ins. 
Co.,  144  Wis.  638,  32  L.  R.  A.  (N.S.) 
240,  129  N.  W.  661. 

12  Edwards  v.  Farmers'  Mut.  Ins. 
Asso.,  128  Ga.  -S53,  12  L.  R.  A.  (N.S.) 
484.  57  S.  E.  707. 

1  United  States.  Connecticut  F.  Ins. 
Co.  V.  Buchanan.  141  Fed.  877.  4  L.  R. 
A.   (N.S.)   758. 

Iowa.  Baldwin  v.  German  .ns.  Co., 
10.5  la.  379,  76  N.  W.  326. 

Maine.  Knowlton  v.  Patrons'  An- 
droscoggin Mut.  F.  Ins.  Co.,  190  Me. 
481,  2  L.  R.  A.  (N.S.)  517,  62  Atl.  289. 

Nebraska.  Schmidt  v.  Williamsburg 
aty  F.  Ins.  Co.,  95  Neb.  43,  51  L.  R.  A. 
(N.S.)   261.  144  N.  W.   1044. 
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construed  as  strictly  as  some  of  the  other  conditions  for  avoiding 
liability.*  If  no  one  lives  in  llie  house,  it  is  vacant  v^rithin  the 
meaning  of  this  provision,  although  the  occupant  is  about  the 
premises  frequently,^  or  although  goods  are  stored  therein.^  A 
statute  which  provides  that  an  insurance  company  must  pay  loss  by 
fire  in  the  absence  of  a  change  increasing  the  risk  without  the  con- 
sent of  the  insurer,  does  not  apply  to  a  condition  with  reference  to 
vacancy.'  Such  a  condition  applies  to  a  vacancy  caused  by  a  fire 
which  partially  destroys  the  building  which  is  insured,*  even 
though  the  insured  has  reserved  an  option  to  repair  or  rebuild,^  at 
least  if  he  has  not  exercised  such  option.  Such  provisions,  how- 
ever, are  not  favored  in  construction.*  If  the  language  of  the 
policy  permits,  a  condition  with  reference  to  vacancy  will  be  con- 
strued as  suspending  the  policy,  while  the  premises  are  vacant,  so 
that  the  policy  revives  when  the  premises  are  again  occupied.* 
Such  a  condition  does  not  apply  where  the  tenants  occupy  the 
building  during  each  night,  although  most  of  the  furniture  has 
been  removed;^  nor  does  it  apply  where  the  tenant  has  left  the 


Hew  Jeney.  Kupfersmith  ▼.  Dela- 
ware Ins.  Co.,  84  N.  J.  L.  271,  45  L.  R. 
A.  (NJS.)  847,  86  AtL  399. 

Ohio.  Germania  F.  Ins.  Co.  v.  Wer- 
ner, 76  O.  S.  543,  12  L.  R.  A.  (N.S.) 
456,  81  N.  E.  080. 

IFor  construction  of  such  a  provi- 
sion, see  Connecticut  F.  Ins.  Co.  v. 
Buchanan,  141  Fed.  877,  4  L.  R.  A. 
(N.S.)  758;  Knowlton  ▼.  Patrons'  An- 
droscoggin Mut.  F.  Ins.  Co.,  100  Me.  481, 
2  L.  R.  A.  (N.S.)  617,  62  Atl.  289;  Ger- 
mania F.  Ins.  Co.  Y.  Werner,  76  O.  S. 
543,  12  L.  R.  A.  (N.S.)  456,  81  N.  £. 
98a 

I  Knowlton  ▼.  Patrons'  Androscoggin 
Mut.  F.  Ins.  Co.,  100  Me.  481,  2  L.  R.  A. 
,  (Nfi.)  517.  62  Atl.  289. 

4  Connecticut  F.  Ins.  Co.  v.  Buchanan, 
141  Fed.  877,  4  L.  R.  A.  (N.S.)  758. 

i  Germania  F.  Ins.  Co.  v.  Werner,  76 
0.  8.  543,  12  L.  R.  A.  (N.S.)  466,  81  N. 
£.  980. 

t  Kupfersmith  v.  Delaware  Ins.  Co., 
84  N.  J.  L.  271,  45  L.  R.  A.  (N.S.)  847, 
86  Atl.  399. 


7  Kupfersmith  y.  DeUware  Ins.  Co., 
84  N.  J.  L.  271,  45  L.  R.  A.  (N.8.)  847. 
86  Atl.  309. 

•  Arkansas.  Home  Ins.  Co.  ▼.  North 
Little  Rock  Ice  &  E.  Co.,  86  Ark.  538, 
23  L.  R.  A.  (N.S.)  1201,  111  S.  W.  994. 

Colorado.  National  Mut.  Fire  Ins. 
Co.  V.  Duncan,  44  Colo.  472,  98  Pac. 
634  [sub  nomine,  Duncan  v.  National 
Fire  Ins.  Co.,  20  L.  R.  A.  (N.S.)  340]. 

Indiana.  Ohio  Farmers'  Ins.  Co.  y. 
Vogel,  166  Ind.  230,  3  L.  R.  A.  (N.S.) 
966,  76  N.  E.  977. 

Mississippi.  Insurance  Co.  y.  Pitts, 
88  Miss.  587,  7  L.  R.  A.  (N.S)  627,  41 
So.  5. 

Soutli  Dakota.  Seubert  y.  Fidelity- 
Phenix  Ins.  Co.,  29  S.  D.  261,  40  L.  R. 
A.  (X.S.)  ry%  136  N.  W.  103. 

West  Vhrginia.  Btond  v.  National 
Fire  Ins.  Co.,  —  W.  Va.  — ,  97  8.  E. 
692. 

•  Insurance  Co.  y.  Pitts,  88  Miss.  587, 
7  L.  R.  A.  (N.S.)  627,  41  So.  5. 

10  Seubert  v.  Fidelity-Phenix  Ins.  Co., 
29  S.  D.  261,  40  L.  R.  A.  (NJS.)  68,  136 
N.  W.  108. 
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premises  without  notice  to  the  owner,  and  the  owner  has  had  no 
reasonable  opportunity  of  learning  of  the  vacancyj*  A  provision 
to  the  effect  that  vacancies  shall  be  reported  at  certain  specified 
intervals,  does  not  apply  where  a  permit  for  vacancy  has  issued." 
If  buildings  and  personal  property  are  valued  separately,  a  condi- 
tion with  reference  to  the  continued  operation  of  the  mill  will  be 
regarded  as  applying  only  to  the  mill."  A  condition  against 
vacancy  is  independent  of  a  condition  against  increase  of  risk;" 
where  both  conditions  are  found  in  the  same  policy,  and  breach  of 
the  condition  against  vacancy  is  shown,  it  is  not  necessary  to  show 
that  it  resulted  in  an  increase  of  risk." 

§2606.  Conditions  as  to  books,  inventories,  etc.  Fire  insur- 
ance policies,  especially  those  issued  upon  stocks  of  merchandise, 
frequently  contain  clauses  requiring  the  insured  to  keep  certain 
specified  books,  to  take  inventories  and  to  keep  books,  inventories, 
and  the  like,  in  an  iron  safe,  for  protection  against  fire.  Provisions 
of  this  sort  are  reasonable  and  valid,  and  full  effect  will  be  given 
to  them.^  The  fact  that  the  account  books  are  left  unprotected  in 
an  empty  store  when  the  insured  is  temporarily  absent,  is  a  breach 


11  Ohio  Farmers'  Ins.  Co.  v.  Vo^rel, 
166  Ind  230.  3  L.  R.  A.  (X.S.)  966,  70 
N.  E.  977. 

12  National  Mut.  Fire  Ins.  Co.  v.  Dun- 
can, 44  Colo.  472,  98  Fac.  634  [sub  nom- 
ine, Duncan  v.  National  Mut.  Fire  Ins. 
Co.,  20  L.  R.  A.  (NS.)  340]. 

DBond  V.  National  Fire  Ins.  Co.,  — 
W.  Va.  — ,  97  S.  E.  692. 

MKnowlton  v.  Patrons'  Androscoggin 
Mut.  F.  Ins.  Co.,  100  Me.  481,  2  L.  R.  A. 
(N.S.)  617,  62  Atl.  289. 

1i  Knowlton  v.  Patrons*  Androscoggin 
Mut.  Fire  Ina.  Co.,  100  Me.  481,  2  L.  R. 
(N.S.)   517,  62  Atl.  289. 

1  Alabama.  Day  v.  Home  Ins.  Co.,  177 
Ala.  600,  40  L.  R.  A.  (N.S.)  652,  58  So. 
640. 

Georgia.  Aetna  Ins.  Co.  v.  Johnson, 
127  Ga.  491,  9  L.  R.  A.  (N.S.)  667,  66 
S.  E.  643. 

Kansas.  Crandon  v.  Home  Ins.  Co., 
09  Kan.  786,  163  Pac.  458. 


Louisiana.  Morris  v.  Stuyvesant  Fire 
Ins,  Co.,  —  La.  — ,  82  So.  586. 

Maryland.  Reynolds  v.  German- 
American  Ins.  Co.,  107  Md.  110,  15  L. 
R.  A.  (N.S.)  345,  68  Atl.  262;  Joffe  ▼. 
Niagara  F.  Ins.  Co.,  116  Md.  155,  61  L. 
R.  A.  (N.S.)   1047,  81  Atl.  281. 

Mississippi.  Aetna  Ins.  Co.  v. 
Mount,  no  Miss.  642,  15  L.  R.  A.  (N.S.) 
471,  44  So.  162. 

Iforth  Carolina.  Coggins  v.  Aetna 
Ins.  Co.,  144  N.  Car.  7,  8  L.  R.  A.  (N.S.) 
839,  56  S.  E.  506. 

Oklahoma.  Gish  v.  Insurance  Co.,  16 
Okla.  59,  13  L.  R.  A.  (N.S.)  826,  87 
Pac.  869. 

Virginia.  Hartford  Fire  Ins.  Co.  ▼. 
Farris,  116  Va.  880,  83  S.  E.  377. 

Evidence  of  the  value  of  the  prop- 
erty destroyed  is  not  a  substitute  for 
such  books  and  inventories.  Morris  v. 
Stuyvesant  Fire  Ins.  Co.,  —  La.  — ,  82 
So.  686. 


4579 


Express  CoNDmoNS 


§2606 


of  SQch  condition.^  Failure  to  keep  records  which  will  show  the 
condition  of  the  stock  of  goods  at  the  time  of  the  fire,  is  a  breach 
of  such  condition.'  If  the  policy  requires  an  inventory  and  books, 
the  lack  of  an  inventory  can  not  be  supplied  by  the  books  and  the 
original  invoices ;  *  and  this  result  has  been  reached  even  where  the 
stock  of  goods  was  not  removed  from  the  storehouse  and  was  cov- 
ered by  the  original  invoices.'  Such  condition  is  broken  if  the  bal- 
ances from  an  earlier  set  of  books  were  carried  into  new  books,  and 
the  old  books  were  not  protected  from  fire  and  were  lost.*  Failure 
to  take  an  inventory  within  the  time  specified  operates  as  a  dis- 
charge of  the  policy  if  the  policy  so  specifies ;  ^  and  in  such  case  the 
policy  does  not  revive  by  reason  of  taking  an  inventory  after  the 
specified  time  has  expired.' 

If  the  insurer,  however,  is  protected,  such  provisions  are  to  be 
construed  liberally  in  favor  of  the  insured.'  Such  condition  is  per- 
formed if  the  books  which  are  kept  enable  a  man  of  ordinary  intel- 
ligence to  ascertain  from  them  with  reasonable  certainty  the  condi- 
tion of  the  stock  at  the  time  of  the  loss.^'  An  inventory  has  been 
held  to  be  sufficient  though  prepared  in  general  terms  and  giving 
full  details,^^  especially  if  the  agent  of  the  insured  has  approved 
such  inventory.^^  If  the  business  has  just  been  begun,  and  it  is 
shown  that  the  goods  described  in  the  invoice  were  received,  in- 
voices may  serve  as  a  substitute  for  an  inventory.^'    Irregularities 


« Joffe  V.  Niagara  F.  Ins.  Co.,  116  Md. 
155,  51  L.  R.  A.  (N.S.)  1047,  81  Atl. 
281. 

t  Aetna  Ins.  Co.  v.  Johnson,  127  Ga. 
491,  0  L.  R.  A.  (N.S.)  667,  56  S.  E.  643; 
Coggins  V.  Aetna  Ins.  Co.,  144  N.  Car. 
7,  8  L.  R.  A,  (N.S.)  839,  56  S.  E.  606. 

4  Day  v.  Home  Ins.  Co.,  177  Ala.  600, 
40  L.  R.  A.  (N.S.)  652,  58  So.  549 
(obiter,  as  waiver  of  such  provision 
was  involved). 

BDay  v.  Home  Ins.  Co.,  177  Ala.  600, 
40  L.  R.  A.  (N.S.)  652,  58  So.  549 
(obiter). 

(Aetna  Ins.  Co.  v.  Monnt,  90  Miss. 
642,  15  L.  R.  A.  (N.S.)  471,  44  So.  162. 

7  Reynolds  v.  German-American  Ins. 
Co.,  107  Md.  110,  15  L.  R.  A.  (N.S.) 
345,  68  Atl.  262. 

i  Reynolds  v.  German- American  Ins. 
Co.,  107  Md.  110,  15  L.  R.  A.  (N.S.)  346, 
68  AtL  262. 


I  Aetna  Ins.  Co.  v.  Johnson,  127  Ga. 
491,  9  L.  R.  A.  (N.S.)  667,  56  S.  E.  643; 
Pouns  v.  Citizens'  Fire  Ins.  Co.,  144 
La.  497,  80  So.  672;  German- AHiance 
Ins.  Ck>.  v.  Newbem,  25  Okla.  489,  28 
L.  R.  A.  (N.S.)  337,  106  Pac.  826; 
Springfield  Fire  &  M.  Ins.  Co.  v.  Hays, 
57  Okla.  266,  L.  R,  A.  1917A,  1078,  156 
Pac.  673;  Panley  v.  Sun  Insurance  Of- 
fice, 79  W.  Va.  187,  L.  R.  A.  1918E, 
473,  90  S.  E.  552. 

10  Springfield  Fire  &  M.  Ins.  Co.  v. 
Hays,  57  Okla.  266,  L.  R.  A.  1917A, 
1078,  156  Pac.  673. 

M  Pouns  V.  Citizens'  Fire  Ins.  Co.,  144 
La.  497,  80  So.  672. 

12  Pouns  V.  Citizens'  Fire  Ins.  Co.,  144 
La.  497,  80  So.  672. 

1'  Pouns  V.  Citizens'  Fire  Ins.  Co.,  144 
La.  497,  80  So.  672. 
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in  conducting  a  small  retail  business,  which  are  not  serious  enough 
to  prejudice  the  insurer,  will  not  operate  to  defeat  the  policy  by 
reason  of  such  condition.^*  If  an  inventory  has  been  stolen  from 
an  unlocked  safe,  while  the  store  was  open  for  business,  the  failure 
to  produce  such  inventory  does  not  operate  as  a  discharge  of  the 
policy."  If  the  inventory  has  been  duly  kept  and  it  is  destroyed 
by  accident  because  the  insured  attempts  to  remove  them  with 
other  books  and  papers  from  the  safe  when  the  fire  is  discovered, 
the  failure  to  produce  such  inventory  does  not  operate  as  a  dis- 
charge of  the  policy." 

§  2607.  Writing  or  signature  as  condition  precedent.  The  par- 
ties to  a  contract  may  frequently  agree  that  such  contract  shall  not 
take  effect  unless  it  is  reduced  to  writing.  If  such  agreement  is 
one  of  the  terms  of  the  contract,  and  if  the  parties  mean  to  stipu- 
late for  such  reduction  to  writing  as  a  condition  precedent  to  its 
validity,  and  not  merely  as  a  convenient  means  of  securing  evi- 
dence of  the  terms  of  the  contract,^  the  reduction  of  the  contract  to 
writing  is  a  condition  precedent  to  its  validity.^  In  like  manner, 
a  written  contract  frequently  contains  a  provision  that  no  modifi- 
cation thereof  can  be  made  unless  such  modification  is  in  writing. 
Unless  such  provision  is  waived,'  full  effect  must  be  given  thereto ; 
and  a  modification  of  such  contract  is  without  legal  effect  unless 
it  is  reduced  to  writing  in  accordance  with  the  provisions  of  the 
original  contract.*  In  like  manner,  it  is  sometimes  provided  that  a 
contract  shall  not  take  effect  unless  it  is  not  only  reduced  to  writ- 
ing, but  is  signed  by  the  parties  thereto.  Unless  such  provision  is 
waived,'  full  effect  must  be  given  thereto,  and  the  contract  does 
not  come  into  existence  until  it  is  signed  by  the  parties  whose  sig- 
natures are  thus  made  a  condition  precedent  to  its  validity.'    In 


14POUI18  v.  Citizens'  Fire  Ins.  Co.,  144 
La.  407,  80  So.  672. 

II  German-Alliance  Ins.  Co.  v.  New- 
bem,  25  Okla.  480,  28  L.  R.  A.  (N.S.) 
337,  106  Pac.  826. 

IS  Liverpool  and  London  and  Globe 
Ins.  Co.  y.  Kearney,  180  U.  S.  132,  45 
L.  ed.  460. 

1  See  1 213. 

2Rid^way  v.  Wharton,  6  H.  L.  Caa. 
238;  Winn  v.  BuU,  L.  R.  7,  Ch.  D.  20; 
Watson  V.  McCallum,  87  Law  T.  547; 
Lynch    v.    Snead    Architectural    Iron 


Works,  132  Ky.  241,  21  L.  R.  A.  (N.S.) 
862,  116  S.  W.  603. 

>  See  i§  2475  and  2485. 

4  Heard  v.  Dooly  County,  101  Ga.  610, 
28  S.  E.  086;  Wortman  ▼.  Kleinschmidt» 
12  Mont.  316,  30  Pac.  280;  Coorsen  v. 
Ziehl,  103  Wis.  381,  70  N.  W.  562;  Davis 
y.  La  Crosse  Hospital  Ass'h.,  121  Wis. 
670,  00  N.  W.  351. 

I  See  i§  1176  and  2652. 

•  Fourchy  y.  Ellis,  140  Fed.  140; 
Hardwood  Package  Co.  y.  Courtney  Co., 
253  Fed.  020. 
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like  maimer,  a  contract  which  is  to  be  signed  by  two  or  more  joint 
parties,  or  joint  and  several  parties,  may  be  an  agreement  of  all 
the  parties  to  such  contract,  but  without  legal  effect,  until  it  is 
signed  by  all  of  the  joint  parties  on  one  side,  or  by  all  of  the  joint 
and  several  parties  on  one  side.  Under  such  a  provision  such  con- 
tract does  not  come  into  existence  if  it  is  signed  by  less  than  all 
of  the  requisite  parties^  in  the  absence  of  circumstances  which  give 
rise  to  an  estoppel  or  to  vaiver.* 


§  260S.  Other  illustrations  of  condilions.  A  contract  may  be 
conditioned  on  ability  to  perform  so  that  no  liability  is  incurred 
for  delay  due  to  strikes  and  the  likeJ  Under  an  express  provision 
for  the  cancellation  of  a  contract,  in  case  of  war,*  or  in  case  of  a 
public  calamity  or  casualty,'  an  opera  company  may  terminate  a 
contract  with  an  opera  singer  on  the  outbreak  of  the  World  War, 
although  such  contract  was  to  be  performed  in  the  United  States, 
and  althouj^h  the  United  States  had  not,  at  that  time,  entered  the 
war. 

A  contract  for  the  sale  of  property  may  be  conditioned  upon  the 
quality  of  such  property  at  a  specified  date/  A  promise  by  a  prop- 
erty owner  in  the  absence  of  the  contractor,  to  pay  subcontractors 
and  materialmen  if  the  contractor  did  not  return,  is  discharged  if 
the  contractor  returns  and  begins  performance  in  a  reasonable 
time.'  A  contract  for  furnishing  oil  on  condition  that  the  wells 
should  continue  to  gush,  is  discharged  if  the  wells  cease  to  gush.* 
A  contract  for  repaying  to  the  assignor  the  amount  which  the 
latter  has  deposited  in  the  treasury  of  the  United  States,  whenever 
the  United  States  Government  should  permit  such  deposit  to  be 
applied,  his  payment  of  such  contract  requires  repayment  when- 
ever the  government  permits  such  application,  either  in  whole  or  in 
part.'    A  contract  appointing  a  bioker  to  sell  realty  may  provide 


7  Russell  y.  Annable,  100  Mass.  72,  12 
Am.  Rep.  665;  Bruch  v.  Shafer,  235 
P^.  St.  500,  84  Atl.  515. 

•  See  IS  1100  and  2652. 

1  Bennett  ▼.  Howard,  175  Ky.  707,  L. 
R,  A.  1017B.  1075, 105  8.  W.  117;  Har- 
die-Tjnes  Foundry  &  Machine  Co.  v. 
Glen  ABen  Oil  MiH,  84  Miss.  250,  36 
So.  202. 

tin  le  Boston  Opera  Co.,  240  Fed. 
271. 


I  In  re  Boston  Opera  Co.,  240  Fed. 
260. 

4  Stevens  v.  Lakewood  Utilities  Co., 
180  Mich.  203,  155  N.  W.  402. 

IMulliken  v.  Harrison,  53  Fla.  255, 
44  So.  426. 

•  United  Fruit  Co.  v.  Louisiana  Pe- 
troleum Co.,  115  La.  181,  38  So.  058. 

TYanish  v.  J.  Neils  Lumber  Co.,  101 
Minn.  78,  111  N.  W.  021. 
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for  payment  v.hcn  the  property  in  question  is  sold.'     A  contract 
which  provides  for  payment  for  drilling  a  well  when  the  wdl  has 
reached  a  certain  depth,  and  conforms  to  certain  specifications,  is 
conditioned   upon   demonstration    by   the    driller   to   the    property 
owner  of  the  fact  that  the  well  has  reached  such  depth  and  is  of 
the  required  character  as  a  condition  precedent  to  payment.'     In 
a  contract  of  fidelity  insurance,  the  prosecution  of  the  embezzler 
may*  by  the  terms  of  the  policy,  be  a  condition  precedent  to  the 
recovery  of  indemnity.^*    A  provision  in  a  policy  of  burglary  insur- 
ance, to  the  effect  that  "all  combination  and  time  locks  will  con- 
tinue to  be  regularly  used,"  while  the  policy  is  in  force,  is  a  con- 
dition the  breach  of  which  discharges  the  insurance  company  from 
liability."    Under  a  contract  providing  for  additional  compensation 
in  case  one  of  the  parties  to  the  contract  refrains  from  the  use  of 
intoxicating  liquor  during  the  period  of  performance  of  a  contract, 
which  is  personal  in  character,  no  recovery  of  such  additional  com- 
pensation can  be  had  in  case  of  breach  of  such  condition."    A  con- 
tract for  street  car  advertising  to  last  until  the  termination  of  the 
right  of  the  street-  car  company  to  maintain  advertisements  in  its 
street  cars,  has  been  held  to  terminate  wh<»n  the  street  car  company 
sells  all  its  advertising  interests."     An  agreement  between  stock- 
holders that  on  sale  of  stock  by  any  party  thereto,  the  others  should 
have  the  first  chance  to  purchase,  the  contract  to  terminate  when- 
ever either  party  should  have  disposed  of  the  shares  at  the  time 
owmed  by  him,  was  held  to  terminate  as  to  all  the  parties  by  the 
transfer  by  one  stockholder  of  her  stock  to  a  person  not  a  party  to 
such   contract,   the   other   stockholders  consenting.^*     A   provision 
requiring  completion  of  a  building  contract  by  a  certain  time,  only 
** provided  there  be  no  interference  from  labor  strikes,"  does  not 
excuse  the  contractor  for  delay  caused  by  his  employes'  quitting 
work  because  the  contractor  did  not  pay  them  their  wages."    A 
contract  providing  for  termination  by  one  party  if  the  other  is  in 
default  can  not  be  terminated  by  one  who  is  himself  in  default  and 
whose  default  has  caused  the  default  of  the  adversary  party.    Thus 

•  Pfantz  V.  Uiimburg,  82  0.  S.  1,  91  «aark  v.  West,  193  N.  Y.  349,  86 
N.  E.  863.                                                          N   E.  1. 

•  Bain  v.  White,  256  Fed.  428.  «  Eastern  Advertising  Co.  v.  McGaw, 
10  London    Guarantee    and    Accident      89  Md   72,  42  A t1.  923. 

Co.  V.  Fearnley,  5  App.  Caa.  911  M  Matter  of  the  Petition  of  the  Ar- 

il Franklin  State  Bank  v.  Maryland      gus  Co.,  138  N.  Y.  557,  34  N  E.  388. 
Casualty  Co.,  256  Fed.  366.  HMcLeod  v.  Genius,  31   Neb.   1,  47 

N.  W.  473. 
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in  such  a  contract  a  bridge  company  did  not  pay  for  work  done 
and  materials  delivered  as  by  its  contract  it  was  bound  to  do.  By 
reason  of  such  default  the  contractors  were  unable  to  proceed.  The 
bridge  company  can  not,  on  their  default,  exercise  its  option  to 
terminate  such  contract.^*  Under  a  provision  to  that  effect,  a  ven- 
dor may  rescind  a  contract  for  the  sale  of  realty  if  any  objection  is 
made  to  the  title  which  he  is  unable  or  unwilling  to  remove,"  and 
he  may  exercise  such  option  after  the  purchaser  has  sued  for  re- 
scission subject  to  a  liability  for  costs.^* 

Ill 
NOTICE  AS  CONDITION 

§  2609.  Notice  as  condition  precedent  or  subseqiient.  If  a  con- 
tract provides  for  notice,  either  by  its  express  terms  or  by  neces- 
sary implication,  and  either  «s  a  condition  precedent  to  the  duty 
of  the  party  to  whom  notice  is  to  be  given  to  perform,  or  as  a 
condition  subsequent  to  terminating  rights  under  the  contract,  full 
effect  is  given  to  such  provision,  and  a  substantial  compliance 
therewith  is  necessary.^  Under  a  contract  to  keep  a  pavement  in 
good  condition  and  repair  for  five  years,  the  city  engineer  to  deter- 
mine whether  such  pavement  is  in  satisfactory  condition,  and 
repairs  to  be  made  upon  notice  by  the  board  of  public  works,  no 
liability  rests  upon  the  contractor  until  such  notice  is  given,*  and 
if  none  is  given  during  the  five  years  he  may  recover  an  installment 
of  the  price  for  laying  the  pavement  reserved  to  secure  performance 
of  his  contract  to  repair.'    If  notice  is  to  be  given  to  the  vendee  of 


llOC'onnor  v.  Bridge  Co ,  05  Ky.  633, 
27  S.  W.  251,  983. 

"In  re  Beighton'a  Contract  (1808) 
(C.  A  ),  1  Ch.  458. 

II  Isaacs  V.  Towell  (1808),  2  Ch.  286. 

1  United  States.  Hutchinson  v.  Kan- 
sas Bitulithic  Co.,  239  Fed.  659,  152 
C.  C.  A.  493. 

Georgia.  Georgia  Railroad  A  Bank- 
ing Co.  T.  Haas,  127  Oa.  187,  119  Am. 
St.  Bep.  327,  56  S.  E.  313. 

Iowa.  Banco  de  Sonora  v.  Bankers' 
Mutual  Casualty  Co.,  124  la.  576,  104 
Am.  St.  Rep.  367,  100  N.  W.  632;  Bone- 
well  v.  Jacobeon,  130  la.  170,  5  L.  R. 
A.  (N.S.)  436,  106  N.  W.  614;  Wheeler 


▼.  McStay.  100  la.  745,  L.  R.  A.  1915B, 
181,  14fl  X.  W.  404;  Erisman  v.  Chi- 
cago. B  &  Q.  R.  Co.,  180  la.  759,  163 
N.  W    (527. 

Louisiana.  Mathieu  y.  North  Amer- 
ican Land  &  Timber  Co.,  119  La.  896, 
121    Am.   55t.   Rep.  548,  44  So.  721. 

New  Mexico.  Culp  v.  Sandoval,  22 
N.  M.  71.  L.  R.  A.  '1917A,  1157,  159 
Pact  056. 

Oklahoma.  Chicago,  R.  I.  A  P.  Ry. 
Co   V.  nray.  —  Okla.  — ,  165  Pac.  157. 

2  Hutchinson  v.  Kansas  Bitulithic 
Co..  230  Fed.  669.  152  C.  C.  A.  493. 

^  Southern  Paring  Co.  y.  Chatta- 
nooga (Tenn.  Ch.  App.),  48  S.  W.  02. 
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the  time  and  place  at  which  goods  are  to  be  delivered,*  as  where 
such  vendee  is  to  furnish  the  means  for  transporting  such  goods,* 
such  notice  is  a  condition  precedent  to  the  liability  of  the  vendee. 
If  an  irrigation  company  agrees  to  furnish  water  within  a  certain 
time  after  written  notice  is  given,  the  giving  of  such  notice  is. a 
condition  precedent  to  the  liability  of  the  irrigation  company.*  A 
contract  to  furnish  a  certain  amount  of  water  if  required,  is  opera- 
tive only  when  clear  and  explicit  notice  to  that  effect  is  given.'  If 
notice  of  delay  by  reason  of  epidemics,  strikes,  and  the  like,  must 
be  given  to  obtain  an  extension  of  time  by  the  terms  of  the  con- 
tract, the  happening  of  such  event  does  not  extend  the  time  unless 
such  notice  is  given.' 

If  a  notice  of  forfeiture  for  breach  of  condition  subsequent  is 
provided  for  as  a  means  of  taking  advantage  of  such  forfeiture, 
such  forfeiture  can  not  be  enforced  unless  such  notice  is  given.*  A 
provision  in  a  contract  for  the  sale  of  realty  to  the  effect  that,  in 
case  of  default  by  the  vendee,  the  vendor  may  declare  the  contract 
void,  impliedly  requires  notice  by  the  vendor  to  the  vendee  of  his 
election  to  terminate  the  contract  on  default.^*  A  provision  in  a 
build i!ig  contract  that  the  contractor  shall  for  each  day  that  he  is 
in  default  pay  to  the  owner  five  dollars  as  liquidated  damages,  but 
that  if  delays  are  due  to  default  of  other  contractors,  such  contractor 
is  discharged  from  liability  thereof  on  giving  written  notice  of  such 
fact  to  the  owner,  the  contractor  is  not  discharged  if  he  does  not 
give  such  notice."  If  the  provision  for  arbitration  in  effect  makes 
it  necessary  on  demand  of  either  party,  such  demand  or  offer  of 
arbitration  is  a  condition  precedent  to  the  operation  of  the  arbitra- 
tion clause." 

Different  principles  apply  if  the  notice  is  to  be  evidence,  though 
not  necessarily  the  sole  evidence  of  performance.    If  a  payment  is 


4Bonewell  v.  Jacobaon,  130  Ta.  170, 

5  L.  R.  A.   (N.S.)  438,  106  N.  W.  614. 

•  Culp  V.  Sandoval,  22  N.  M.  71,  L. 
R.  A.  1917 A,  1157,  159  Pac.  956. 

iMathieii   v.  North  American  Land 

6  Timber  Co.,   119  La.  896,   121   Am. 
St.  Rep.  548,  44  So.  721. 

7  Wilson  V.  Charlotte,  110  N.  Car. 
449,  14  S.  E.  961. 

•  Florida  Northern  Ry.  y.  Supply  Co., 
112  Ga.  1,  37  S.  E.  130;  Davis  v.  La 
Crosse  Hospital  Assn.,  121  Wis.  679, 
99  N.  W.  351. 


S  Georgia  Railroad  &  Banking  Co.  v. 
Haas,  127  Ga.  187,  119  Am.  St.  Rep. 
327,  56  S.  E.  313. 

lOHiginbotliam  v.  Frock,  48  Or.  129, 
120  Am.  St.  Rep.  796,  7  L.  R.  A.  (N.S.) 
791,  83  Pac.  536. 

11  Feeney  v.  Bardsley,  66  N.  J.  L.  239, 
49  Atl.  443. 

12  Grand  Rapids  Fire  Ins.  Co.  v.  Finn, 
60  0.  S.  513,  71  Am.  St.  Rep.  736,  50 
L.  R.  A.  555,  54  N.  E.  640. 
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to  be  made  when  certain  work  is  done,  and  a  notice  to  that  effect 
given  by  the  party  to  do  snch  Avork  is  to  be  conclusive  that  it  has 
been  done,  payment  may  be  enforced  when  the  work  is  done,  even 
if  the  notice  is  defective.^' 

Questions  as  to  the  validity  at  common  law,  of  provisions  which 
require  notice  as  a  condition  precedent  and  as  to  the  effect  of 
legislation,  are  discussed  elsewherej* 

In  the  absence  of  an  express  provision  in  the  contract,  requir- 
ing notice,  notice  is  not  necessary  if  the  adversary  party  is  not 
prejudiced  by  failure  to  give  such  noticeJ*  Unless  notice  is  required 
by  the  terms  of  the  contract,  it  is  not  necessary  that  notice  of  per- 
formance on  the  part  of  the  party  who  omits  to  give  such  notice, 
should  be  madeJ*  Unless  the  terms  of  the  contract  require  it,  it 
is  not  necessary  to  give  notice  requiring  performance,  to  the  party 
from  whom  performance  is  due." 

Under  some  statutes  written  notice  of  an  intent  to  forfeit  certain 
classes  of  contracts,^*  such  as  contracts  of  insurance,^*  must  be 
given.  Under  such  statutes  such  written  notice  can  not  be  waived 
by  the  party  who  is  entitle'd  thereto  under  such  statute.** 

§  2610.  Notice  of  loss  as  condition  to  right  of  action.  In  con- 
tracts with  common  carriers,  a  provision  is  frecpiently  made  for 
notice  of  injury  to  the  property  which  is  transported.  If  such  pro- 
visions are  fair  and  reasonable,^  full  effect  is  given  thereto.'    In  the 


"Hall  V.  Sims.  IOC  Ala.  rm,  17  So. 
634. 

U  ^;,.o  §($  jXy  et  »eq. 

tSOllinger  &  Bruce  Dry  TkwV  Co  v. 
Gibbony,  —  Ala.  — ,  81  So.  18;  Costun- 
tiiio  V.  LtMljicMru'e,  —  Conn.  — ,  105 
AIL  4(1.');  Reynor  v.  Mackrill,  181  lu. 
210,  1  A.  L.  R.  523,  164  N.  W.  .335. 

11  Reynor  v.  Mackrill,  181  Ta.  210, 
1  A.  L*  R.  523,  104  N  .W.  335. 

ITOlltnger  &.  Bruce  Dry  Dock  Co.  v. 
Gibbony,  —  Ala.  — ,  81  So.  18;  CoMtan- 
tino  V.  Lodjiodice,  —  Conn.  — ,  105 
Atl.  4a5. 

tl  Reynolds  v.  Metropolitan  Life  Ins. 
Co.,  —  Kan   — ,  185  Par.  1051 

It  Reynolds  v.  Metropolitan  Life  Ins. 
Co.,  —  Kan.  — ,  185  Par.  1051. 

M  Reynolds  v.  Metrofiolitan  Life  Ins. 
Oo.,  —  Kan.  — ,  185  Pac.  1051. 


1  See  §§  735  et  Beq. 

2  United  SUtes.  Chesapeake  &  O.  R. 
Co.  V.  McLau^'hlin,  242  U.  S.  142,  61 
L  ed  207;  Olson  v.  aiicago,  B.  &  Q. 
R    Co ,  250  Fed.  372. 

Iowa.  Krisman  v.  Chicago,  B.  &  Q. 
R    Co .  180  la   759,  163  N.  W.  627. 

New  Jersey.  Olivit  Bros.  v.  Penn- 
sylvaniH  R.  Co.,  88  N.  J.  L.  241,  06 
All   582. 

North  Carolina.  Taft  y.  Atlantic 
Coast  Line  R.  Co.,  174  N.  Car.  211,  93 
S.  E   752. 

North  Dakota.  Shark  y.  Great 
Niirtliorn  Ry.  Co.,  37  N.  D  342,  164 
X.  W   .30 

Oklahoma.    St.  Louia  &  S.  F.  R.  Co 
V.  Pickens,  61  Okla.  456.  151  Pac.  105.'i; 
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absence  of  specific  statutory  provisions  to  the  contrary,*  conditions 
requiring  notice  of  loss  within  a  specified  time  are  construed  liber- 
ally in  favor  of  the  shipper,*  especially  if  the  carrier  is  not  de- 
prived of  an  opportunity  to  make  the  investigation  necessary  to 
protect  his  own  interests.  Such  a  condition  has  been  held  not  to 
apply  where  the  injuries  were  not  apparent  when  the  property  was 
delivered,'  or  where  the  carrier  delivered  the  wrong  property  to 
the  consignee,  and  the  consignee  did  not  discover  such  mistake 
within  the  time  limited.*  If  the  injuries  are  not  discovered  within 
the  time  specified,  it  has  been  held  that  the  shipper  is  not  bound  to 
give  notice  within  a  reasonable  time  after  discovering  the  injuries.^ 
Conditions  requiring  notice  have  been  restricted  to  the  kind  of 
injury  or  damage  specified  in  the  contract.*  Such  a  condition  has 
been  held  not  to  apply  to  damage  sustained  because  the  railway 
refused  to  comply  with  a  provision  of  the  contract  for  transporta- 
tion, giving  to  the  shipper  the  privilege  of  removing  the  goods  at 
an  intermediate  station,'  or  to  special  damages  caused  by  delay,^' 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Craig, 

—  Okla.  — ,  157  Pac.  87;  Missouri,  K. 
&  T.  Ry.  Co.  V.  Lynn,  —  Okla.  — ,  161 
Pac.  1058;  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Brij^htwell,  —  Okla.  —,  162  Pac. 
484;  Chicago,  R.  I.  &  P.  Ry.  Co.  ▼. 
Gray,  —  Okla.  — ,  165  Pac.  157. 

South  Dakota.  Strommer  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  38  S.  D.  368,  161 
N.  W.  346. 

•  See  §737. 

4  Kmery  v.  Wabash  R.  Co.,  183  la. 
687,  166  N.  W.  600;  Snyder  v.  King,  199 
Mich.  345,  165  N.  W.  840;  Boyd  ▼. 
King,  201  Mich.  436,  167  N.  W.  901; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Pruitt, 

—  Okla.  — ,  171  Pac.  718;  J.  Van  Lind- 
ley  Nursery  Co.  v.  Southern  Ry.  Co., 
109  S.  Car.  433,  96  S.  E.  221. 

For  various  questions  of  construc- 
tion, see: 

United  States.  Olson  v.  Chicago,  B. 
&  Q.  R.  Co.,  250  Fed.  372. 

Illinois.  Babbitt  v.  Orand  Trunk 
Western  Ry.  Co.,  285  HI.  267,  120  N. 
E.  803. 

Kansas.  Ott  v.  Atchison,  T.  A  S.  F. 
Ry.  Co.,  102  Kan.  254,  169  Pac.  957. 


Mis^sippi.  Pickle  v.  Receivers  of 
St.  Louis  &  S.  F.  R.  Co.,  115  Miss.  322, 
75  So.  448;  Illinois  Central  Ry.  Co.  v. 
Rogers,  116  Miss.  99,  76  So.  686. 

North  Carolina.  Gilikin  v.  Norfolk 
Southern  R.  Co.,  174  N.  Car.  137,  93 
S.  E.  469. 

lEoff  V.  ScuUin,  120  Ark.  452,  179 
S.  W.  663. 

(Chesapeake  &  0.  Ry.  Co.  v.  Reb- 
man,  120  Va.  71,  90  S.  E.  629. 

TEoff  V.  Scullin,  129  Ark.  452.  179 
S.  W.  663. 

•  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v, 
Luke,  169  Ky.  560,  184  S.  W.  1132 
[rehearing  denied,  171  Ky.  50,  186  S. 
W.  875];  Louisville  &  N.  R.  Co.  ▼. 
Murphy,  182  Ky.  136,  206  S.  W.  268; 
McElwain  v.  Union  Pacific  Railroad 
Co.,  101  Neb.  484,  1  A.  L.  R.  533,  163 
N.  W.  845;  Dowling  v.  Seaboard  Air 
Line  Ry.,  108  S.  Car.  186,  93  S.  E.  863. 

•  Cincinnati,  N.  O  &  T.  P.  Ry.  Co.  v. 
Luke,  169  Ky.  660,  184  S.  W,  1132  [re- 
hearing denied,  171  Ky.  60,  186  S.  W. 
876]. 

10  Florida  East  Coast  Ry.  Co.  v. 
Peters,  72  Fla.  311,  73  So.  151. 
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or  to  damages  arising  from  the  fact  that  the  carrier  refused  to  per- 
form the  contract  and  return  the  (roods  to  the  shipper  at  the  place 
from  which  they  were  shippedJ^  or  to  incidental  damages,"  such 
as  the  loss  of  an  opportunity  to  sell  the  goods  or  for  shrinkage  in 
weight  or  cost  of  preserving  the  goods,^^  or  to  damages  arising  from 
the  wrongful  act  of  the  carrier  in  converting  the  goods  and  selling 
themJ*  In  the  absence  of  statutory  provisions  which  in  effect  pre- 
vent waiver,"  such  a  condition  does  not  apply  to  cases  in  which  the 
carrier  knows  of  the  injury,"  as  where  animals  have  died  while  in 
the  possession  of  the  carrier ; "  nor  to  cases  in  which  the  carrier 
could  have  discovered  the  injury  if  it  had  performed  its  contract," 
as  where  the  carrier  was  bound  to  unload  the  property,  and  the 
injury  would  have  been  discovered  if  it  had  done  so."  •  Notice  of 
injury  while  the  goods  are  in  transit  has  been  held  to  be  suflRcient,** 
especially  if  the  injured  articles  were  examined  by  representatives 
of  the  carrier.*^ 


§2611.  Contents  and  f(nnm  of  notice.  The  notice  must  set 
forth  the  requisite  facts  and  where  necessary  must  advise  the 
adversary  party  of  the  steps  which  the  party  who  gives  the  notice 
proposes  to  take.'  Under  clauses  in  a  building  contract  which  give 
the  owner  the  right  to  terminate  the  contract  and  to  proceed  in 
two  or  more  different  ways  upon  giving  notice  to  the  contractor, 
the  notice  must  indicate  under  which  clause  the  owner  proposes  to 


11  Louisville  &.  N.  R.  Co.  v.  Murphy, 
182  Ky.  136,  206  S.  W.  268. 

12McEIwain  v.  Union  Pacific  Ry.  Co., 
101  Neb.  484,  1  A.  L,  R.  533,  163  N. 
W.  846. 

WMcElwain  v.  Union  Pacific  Rail- 
road Co..  101  Neb.  484,  1  A.  L.  R.  633, 
163  N.  W.  845. 

MDowling  V.  Seaboard  Air  Line  Ry., 
108  8.  Car.  186,  93  S.  E.  863. 

»  See  §§  737. 

II  Southern  Pac.  Co.  v.  Stewart,  233 
Fed.  956,  147  C.  C.  A.  630;  Lusk  v. 
Lonjr,  127  Ark.  261,  192  S.  W.  213. 

IlLusk  V.  I^njT.  127  Ark.  261,  192  S. 
W.  213;  Patterson  v.  Missouri,  Kansas 
A  Texas  Ry.  Co.,  24  Okla.  747,  104 
Pac.  31. 

WFerebee  v.  Atlantic  Coast  Line  R. 
Co.,  109  S.  Car.  105,  95  S.  E.  349. 


HFerebee  v.  Atlantic  Coast  Line  R. 
Co.,  109  S.  Car.  105,  95  S.  E.  349. 

20  Castner  v.  Oregon-Washington 
Railroad  &  Navigation  Co.,  89  Wash. 
604,  155  Pac.  167. 

21  Castner  v.  Oregon- Washington 
Railroad  &  Navigation  Co.,  89  Wash. 
694,  165  Pac.  167. 

1  Valente  v.  Weinberg,  80  Conn.  134, 
13  L.  R.  A.  (N.S.)  448,  67  Atl.  369. 

If  by  its  terms  a  contract  may  be 
terminated  on  thirty  days*  notice  in 
writing  of  the  intention  so  to  do,  a 
written  notice  which  states  that  "we 
•  *  *  as  per  terms  of  the  contract, 
are  notifying  you  30  days  in  advance 
of  our  intention  to  terminate  the  con- 
tract," ia  sufl^icient.  Emerson-Brant- 
inghnm»Co.  v.  Lyons,  102  Kan.  733, 
172  Pac.  513. 
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act.'  If  the  notice  of  loss  sustained  in  transportation  is  in  writing, 
and  if  it  gives  to  the  carrier  sufficient  information  with  reference 
to  the  damage  which  the  shipper  claims  was  sustained  by  the  goods 
to  enable  the  carrier  to  protect  himself  by  an  investigation  if  he  so 
desires,  such  notice  is  sufficient,  since  no  particular  form  is  re- 
quired.' Notice  by  telegram  is  sufficient  if  the  telegram  gives  the 
requisite  information  to  the  shipper.^  If  the  shipper  requires  the 
agent  of  the  carrier  to  note  the  fact  of  injury  to  the  property  upon 
the  freight  bill,  this  is  held  to  be  a  sufficient  notice,'  although  in 
some  jurisdictions  the  sufficiency  of  such  notice  is  denied.'  A  com- 
munication by  the  local  agent  of  the  carrier  has  been  held  to  be  a 
substantial  compliance  with  a  condition  requiring  notice;^  and  so 
has  a  report  of  damage  made  by  the  inspector  of  the  carrier  and 
filed  by  the  consignee.'  A  memorandum  on  a  freight  receipt,  which 
probably  is  delivered  to  the  proper  officials  of  the  railway  com- 
pany by  the  inspecting  agent  of  the  carrier,  has  been  held  to  be  a 
sufficient  notice.'  Letters  written  by  the  shipper,  in  which  he  sets 
up  his  claim,  may  be  sufficient  as  a  notice,  although  not  intended 
as  a  formal  notice.^  If  the  agent  of  the  carrier  has  noted  the  con- 
dition of  the  goods  on  the  freight  receipt,  and  the  shipper  has  given 
notice  that  he  would  file  a  claim  for  damages,  such  notice  is  suf- 
ficient, even  though  no  formal  notice  is  filed  thereafter."  An  evi- 
dent  clerical  error  as  to  date  will  not  render  a  notice  invalid." 
However,  a  notice  that  a  certain  shipment  will  be  injured  unless 
the  carrier  takes  certain  specified  steps  to  prevent  it,  is  not  suf- 


IValente  v.  Weinberg,  80  Conn.  134, 
13  L.  R.  A.  (N.S.)  448,  67  Atl.  360. 
'3  United  States.     Georgia,  F.  &   A. 
Ry.  Co.  V.  Blish  Milling  Co.,  241  U.  S. 
100,  60  L.  ed.  048. 

Iowa.  Emery  v.  Wabash  R.  Co.,  183 
la.  687,  166  N  W.  600, 

Michigan.  Snyder  v.  King,  100  Mich. 
345,  1  A.  L.  R.  803,  165  N.  W.  840; 
Boyd  V.  King,  201  Mich.  436,  167  N.  W. 
001. 

Mississippi.  Illinois  Central  Ry.  Co. 
V.  Rogers,  116  Miss.  00,  76  So.  686. 

Oklahoma.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Pniitt,  —  Okla.  '— ,  171  Pac.  718. 

Oregon.  United  Brokers*  Co.  v. 
Sdntbern  Pac.  Co.,  86  Or.  607,  160  Pac. 
114.  • 

♦  Georgia,  F.  &  A.  Ry.  Co.  v.  Blish 


Mining  Co.,  241  U.  S.  100,  60  L.  ed. 
048;  Boyd  v.  King,  201  Mich.  436,  167 
N.  W.  001. 

■  Illinois  Central  Ry.  Co.  v.  Rogers, 
116  Miss.  00,  76  So.  686. 

•  Taft  V.  Atlantic  Coast  Line  R.  Co , 
174  N.  Car.  211,  03  S.  E.  752. 

7  Snyder  v.  King,  100  Mich.  345,  1  A. 
L.  R.'803,  165  N.  W.  840. 

t  United  Brokers'  Co.  v.  Southern 
Pac.  Co.,  86  Or.  607,  160  Pac.  114. 

•  Emery  v.  Wabash  R.  Co.,  183  la. 
687,  166  N.  W.  600. 

10  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Pni- 
itt, —  Okla.  — .  171  Pac.  718. 

11  Emery  v.  Wabash  R.  Co.,  183  la. 
687,  166  N.  W.  600. 

12  Baird  v.  Denver  &  R.  G.  R.  Co.,  49 
Utah  68,  162  Pac.  79. 
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ficient  as  a  notice  of  damageJ'  Under  a  statutory  provision  to  the 
effect  that  notice  of  filing  a  claim  should  not  be  made  a  condition 
precedent,^*  filing  an  action  within  the  time  limited  for  filing  notice 
was  held  to  be  sufBcientJ*  If  the  option  to  rescind  a  contract  in 
case  of  dissatisfaction  is  reserved  to  one  party,  his  conduct  in 
tendering  what  he  has  received  under  the  contract  and  demanding 
what  he  has  paid  under  the  contract  is  sufficient  notice  of  his  elec- 
tion to  exercise  such  optionJ* 


§  2612.  Giving  notice  by  mail  If  provision  is  made  for  giving 
notice  either  as  a  condition  precedent  or  as  a  condition  subsequent, 
such  provision  is  regarded  as  analogous  to  the  acceptance  of  an 
offer  which  by  its  terms  is  to  remain  open  for  a  certain  specified 
time,^  rather  than  as  analogous  to  the  acceptance  of  an  offer  which 
does  not  by  its  terms  specify  the  time  for  which  it  is  to  remain 
open;^  and  accordingly  such  notice  is  not  given  by  mailing  the 
letter  which  contains  such  notice,  but  only  by  the  receipt  thereof.' 
At  any  rate,  it  must  be  mailed  in  time  to  be  transmitted  to  the 
adversary  party,  in  the  usual  course  of  post,  within  the  time  speci- 
fied in  the  contract/  Accordingly,  if  such  notice  is  mailed  within 
the  time  specified  for  giving  such  notice,  but  not  in  time  to  be 
delivered  in  due  course  of  mail  within  the  time  specified  by  the 
contract,  and  it  is  not  received  until  after  such  time  has  expired, 
such  notice  is  given  too  late,'  if  time  is  of  the  essence  of  such  pro- 


is  Olson  V.  Chicago,  B.  &  Q.  R.  Co, 
250  Fed.  372. 

1434  U.  8.  Stats,  at  L.  595,  c.  3591, 
§7;  the  Act  of  June  29,  1906,  the  so- 
called  Carmack  Amendment. 

IS  J.  Van  Lindley  Nursery  Co.  v. 
Southern  Ry.  Co.,  109  S.  Car.  433,  96  S. 
£.  221. 

It  Rose  T.  Monarch,  150  Ky  129,  42 
L.  R.  A.  (N.S.)  660,  150  S.  W.  56. 

1  See  §  146. 

2  See  §§  199  et  seq. 

3  Shea  v.  Massachusetts  Ben.  Asso- 
ciation, 160  Mass.  289,  39  Am.  St.  Rep. 
475,  35  N.  E.  855;  Hoban  v.  Hudson, 
129  Minn.  335,  L.  R.  A.  191 6B,  1114, 
152  N.  W.  723;  Peabody  v.  Satter- 
lee,  166  N.  Y.  174,  52  L.  R.  A.  956,  59 
N.  E.  SIS. 


4  Wheeler  v.  McStay,  160  la.  745,  L. 
R.  A.  1915B,  181.  141  N.  W.  404. 

B  Wheeler  v.  McStay,  160  la.  745.  L. 
R.  A.  1915B.  181.  141  N.  W.  404;  Ger- 
man Union  Fire  Ins.  Co.  v.  Fred  G. 
Clarke  Co..  116  Md.  622.  39  L.  R.  A. 
(NS)  829,  82  Atl.  974;  Peabody  v. 
Satterlee.  166  N.  Y.  174,  62  L.  R.  A. 
956,  59  N.  E.  818;  Field  v.  Mann,  42 
Vt.  61. 

Contra,  Manufacturers'  and  Mer- 
chants' Mutual  Ins.  Co.  v.  Zeitinger, 
168  in.  286,  61  Am.  St.  Rep.  105,  48 
N.  E.  179;  Walters  v.  Laurens  Cotton 
MiU  Co.,  53  S.  Car.  155,  31  S.  E.  1  (ser- 
vice of  notice  of  appeal);  Craig  ▼. 
United  States  Health  &  Accident  Ins. 
Co.,  80  S.  Car.  151,  128  Am.  St.  Rep. 
877,  18  L.  R.  A.  (N.S.)  106,  61  S.  E. 
423  (obiter,  as  notice  mailed  too  late).   • 


§2613 


Page  on  Contracts 


4590 


visions,*  as  it  usually  isJ  If  a  provision  for  notice  stipulates  that 
it  shall  be  '^  deposited  in  the  postoffice/'  placing  it  in  a  mail-box  is 
not  sufficient.*  . 

The  fact  that  the  adversary  party  has  changed  his  address  and 
that  the  party  who  attempts  to  give  the  notice  by  mail  does  not 
know  of  such  change,  does  not  make  the  notice  date  from  the 
mailing  thereof.* 

IV 

VALUATION,  ARBITRATION  OR  APPRAISEMENT  AS 

CONDITION 

§  2613.  Valuation  by  arbitration  or  appraisement  as  condition 
precedent.  Provision  is  occasionally  made  for  determining  the 
amount  of  the  consideration  to  be  paid  or  for  the  amount  of  com- 
pensation to  be  paid  under  the  contrar^t  by  arbitration  or  appraise- 
ment as  a  condition  precedent  to  the  right  of  one  or  both  of  the 
parties  to  demand  further  performance.  If  such  provisions  do  not 
amount  to  covenants  for  renouncing  in  advance  the  right  of  one  or 
both  of  the  parties  to  seek  redress  at  law,^  they  are  valid ;  and  full 
effect  is  given  thereto  in  accordance  with  the  provisions  of  the 
contract.*  Whether  such  provisions  amount  to  a  renunciation  in 
advance  of  the  right  of  one  or  both  of  the  parties  to  invoke  redress 


This  question  wan  raised,  but  not 
decided,  iit  Bailjjer  v.  CI  lens  Falls  Ins. 
Co .  4i)  Wis  :W9.  5  N  W.  845.  as  the 
delay,  if  any,  was  waived. 

•  See  §§  2103  et  seq. 

7  See  §2112 

I  Banco  de  Sonora  v.  Bankers'  Mu- 
tual Casualty  Co.  124  la.  fiTO,  104  Am. 
St    Rep    307.  100  N    W.  r>:V2. 

SITolMin  V  Hudson,  120  Minn.  335, 
L   R   A    miOB.  1114,  152  N.  W.  723. 

1  See  SS  710  et  seq. 

2  England.  Spurrier  v.  La  Cloche 
1 10021,  A    C.  440. 

United  States.  Hamilton  v.  Liver- 
pool, London  &  Olobe  Ins.  Co.,  136  U. 
S.  242.  31  L  ed.  410. 

Alabama.  Eeadley  v.  Aetna  Ins.  Co., 
—  Ala.  — .  80  So   460 

California.  Old  Saucelito  I^ind  and 
Dry  Dock  Co.  v.  Commercial  Union  As- 


surance Co.,  66  Cal.  253.  5  Pac.  232; 
Adams  v.  South  British  and  National 
Fire  and  Marine  Ins.  Companies,  70 
Cal.  108,  11  Pac.  627;  Carroll  v.  Oirard 
Fire  Ins.  Co.,  72  Cal.  207.  13  Pac.  863. 

Georgia.  Southern  Mutual  Ins.  Co. 
V.  Turnley,  100  Ga.  206.  27  S.  E.  975. 

Iowa.  Zalesky  v.  The  Home  Ins. 
Co.,  102  la.  613.  71  N.  W.  566. 

Maine.  Perry  v.  Cobb.  88  Me.  435, 
49  L.  R.  A.  .380,  .34  Atl.  278. 

Maryland.  Caledonian  Ins.  Co.  v. 
Traub,  83  Md.  524,  .35  Atl.  13. 

Massachusetts.  Hutchinson  v.  Liver- 
pool and  I^ndon  and  Globe  Ins.  Co., 
153  Mass.  143,  10  L.  R.  A.  558,  26  N. 
E.  430;  I^mson  Consolidated  Store 
Service,  etc.,  Co.  v.  Prudential  Fire  Ins. 
Co.,  171  Mass.  433,  50  N.  E.  043;  Second 
Society  of  Universalists  v.  Royal  Ins. 
Co.,  221  Mass.  618,  109  N.  E.  384. 
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at  law,  is  discussed  elsewhere.*  The  effect  of  the  condact  of  one  of 
the  parties  in  refusing  to  appoint  the  necessary  arbitrators  or 
appraisers,  is  a  question  which  frequently  arises  in  connection  with 
such  conditions,  and  it  is  discussed  subsequently.  Under  a  contract 
for  submitting  disputes  as  to  value  to  arbitration  or  appraisement, 
such  submission  is  a  condition  precedent  to  recovery.^ 

In  some  jurisdictions  the  determination  of  a  third  party  or  of 
arbitrators  may  be  made  prima  facie  valid  by  the  agreement  of  the 


Michigan.  Chippewa  Lumber  Co.  v. 
Phenix  Ins.  Co.,  80  Mich.  116,  44  N.  W. 
1055. 

Minnesota.  Gasser  y.  Sun  Fire  Of- 
fice, 42  Minn.  315,  44  N.  W.  252;  Mos- 
nese  y.  German -American  Ins.  Co.,  50 
Minn.  341,  62  N.  W.  032. 

Hew  Jersey.  Wolff  y.  Liverpool  and 
London  and  Globe  Ins.  Co.,  50  N.  J.  L. 
453.  14  Atl.  561. 

North  Carolina.  Pioneer  Mfg.  Co.  v. 
Phoenix  Assurance  Co.,  106  N.  Car.  28, 
10  S.  E.  1057. 

North  Dakota.  Leu  y.  Commercial 
Mut.  Fire  Ins.  Co.,  15  N.  D.  360,  107 
N.  W.  69. 

Ohio.  Phoenix  Insurance  Co.  v.  Car- 
nahan,  63  O.  S.  2.')8,  .58  N.  E.  805;  Gra- 
ham V.  Ins.  Co..  75  O.  S.  374,  79  N. 
E.  930. 

Texas.  Scottish  Union  and  National 
Ins.  Co.  y.  Clancy,  71  Tex.  5,  8  S.  W. 
630. 

Wisconsin.  Chapman  y.  Rockford 
Ins.  Co.^  89  Wis.  572,  28  L.  R.  A.  405, 
62  N.  W.  422;  Montgomery  v.  Ameri- 
can Central  Ins.  Co.,  108  Wis.  146,  84 
N.  W.  175. 

Contra,  German -American  Insurance 
Co.  V.  Etherton,  25  Neb.  505,  41  N.  W. 
406;  Hartford  Fire  Insurance  Co.  v. 
Hon,  66  Neb.  555,  103  Am.  St.  Rep. 
725.  60  L.  R.  A.  4.36,  02  N.  W.  746. 

Contra,  by  statute.  Insurance  Co.  v. 
Kempner.  132  Ark.  215,  200  S.  W.  986. 

3  See  §§719  et  seq. 

4  England.  Scott  v.  Ayery,  5  H.  L. 
Cas.  811. 

United  States.  Hamilton  y.  Liver- 
pool, London  &  Globe  Ins.  Co.,  136  U. 


S.  242,  34  L.  ed.  419;  Mundy  y.  Louis- 
yiBe  ft  N.  Ry.,  67  Fed.  633,  14  C.  C. 
A.  583;  Conners  y.  United  States,  130 
Fed.  609. 

Connecticut.  Hall  y.  Norwalk  Fire 
Ins.  Co.,  57  Conn.  105,  17  Atl.  356. 

New  Jersey.  Wolff  y.  Liverpool  and 
London  and  Globe  Ins.  Co.,  50  N.  J.  L. 
453,  14  Atl.  561. 

New  York.  Delaware  &  Hudson  Ca- 
nal Co.  v.  Pennsylyania  Coal  Co.,  50 
N.  Y.  260. 

North  Dakota.  Leu  v.  Commercial 
Mutual  Fire  Insurance  Co.,  15  N.  D. 
360.  107  N.  W.  59. 

Ohio.  Mansfield  and  Sandusky  City, 
*c.,  Ry.  V.  Veeder,  17  Ohio  .385;  Phoe- 
nix Insurance  Co.  y.  Camahan,  63  O.  S. 
258,  68  N.  E.  805;  Graham  y.  Ins.  Co., 
75  O.  S.  374,  79  N.  E.  930. 

Pennsylyania.  Faunce  y.  Burke,  16 
Pa   St.  460,  55  Am.  Dec.  619. 

Contra : 

California.  Holmes  v.  Richet,  66  Cal. 
307.  38  Am.  Rep.  64. 

Michigan.  Weggener  v.  Greenstine, 
114  Mich.  310,  72  N.  W.  170. 

Nebraska.  Schrandt  y.  Young,  62 
Neb.  254,  86  N.  W.  1085;  Hartford  Fire 
Ins.  Co.  V.  Hon,  66  Neb.  655,  103  Am. 
St.  Rep.  72.'),  60  L.  R.  A.  436,  92  N. 
W.  746. 

Oregon.  Ball  v.  Doud,  26  Or.  14,  37 
Pac.  70. 

Pennsylyania.  Needy  y.  (}erman- 
American  Ins.  Co.,  197  Pa.  St.  460,  47 
Atl.  739. 

West  Virginia.  Baer's  Sons  Grocer 
Co.  v.  Fruit  Packinpr  Co.,  42  W.  Va. 
350,  26  S.  E.  191. 


§2614 


Page  on  Contracts 


4592 


parties,  but  it  can  not  be  made  final  and  conclusive.'  Where  this 
view  prevails,  the  construction  of  a  contract  made  by  an  engineer,* 
or  his  estimates,^  may  be  made  correct  prima  facie  but  not  conclu- 
sively. Under  a  contract  of  guaranty  insurance,  the  employe  may 
agree  that  a  voucher  showing  a  payment  by  the  insurance  company 
to  his  employer  shall  be  prima  facie  evidence  of  such  payment; 
but  a  provision  to  the  effect  that  such  voucher  is  conclusive  is 
inoperative.*  A  provision  in  a  contract  of  guaranty  insurance,  to 
the  effect  that  the  receipts  which  the  creditor  gave  to  the  guaranty 
company  on  account  of  the  principal  debtor,  shall  be  regarded  as 
conclusive  evidence  of  the  liability  of  such  principal  debtor,  and  of 
the  amount  of  such  liability,  except  in  case  of  fraud,  is  valid,* 
although  a  provision  that  such  receipt  should  be  conclusive  even  as 
against  the  defense  of  fraud  is  invalid^* 


§2614.  Specific  illustrations  of  provisions  tor  arbitratioii  or 
appraisement.  Provisions  of  this  sort  are  frequently  found  in  poli- 
cies of  insurance  which  provide  that  in  case  of  loss  the  amount  of 
such  loss  may  be  fixed  by  arbitration  or  appraisement.  Such  a  pro- 
vision is  a  condition  precedent  in  the  sense  that  an  insured  who  has 
refused  to  comply  with  such  provision  can  not  ignore  it  and  main- 
tain an  action  upon  the  policy  ^o  recover  the  amount  of  loss.^    In 


B  Baltimore,  etc.,  Ry.  v.  Scholes^  11 
Ind.  A  pp.  524,  66  Am.  St.  Rep.  307, 
43  N.  E.  156;  Fidelity  and  Casualty 
Go.  V.  Grays,  76  Minn.  450,  79  N.  W. 
531;  Wortman  v.  Montana  Central 
Ry.,  22  Mont.  266,  56  Pac.  316. 

•  Wortman  v.  Ry.,  22  Mont.  266,  56 
Pac.  316. 

7  Baltimore,  Ohio  and  Oiicago,  etc., 
Ry.  V.  Scholen,  14  Ind.  App.  524,  56  Am. 
St.  Rep.  307,  43  N.  E.  156. 

•  Fidelity  and  Casualty  Co.  v.  Eick- 
hoff,  63  Minn.  170,  56  Am.  St.  Rep. 
464,  30  L.  R.  A.  586,  65  N.  W.  351; 
Fidelity  and  Casualty  Co.  v.  Crays, 
76  Minn.  450,  70  N.  W.  531. 

■  Guarantee  Co,  v.  Pitts,  78  Miss. 
837,  30  So.  758. 

Contra,  Guarantee  Co.  v.  Charles,  02 
S.  Car.  282,  75  S.  E.  387. 

M  Fidelity  &  Deposit  Co.  v.  Nord- 
marken,  32  N.  D.  19,  155  N.  W.  669. 


1  England.  Spurrier  v.  La  Cloche 
[1002],  A.  C.  446. 

United  States.  Hamilton  v.  Liver- 
pool, London  &  Globe  Ins.  Co..  136  U. 
S.  242,  34  L.  ed.  419. 

Alabama.  Headley  v.  Aetna  Ins.  Co.» 
—  Ala.  — ,  80  So.  466. 

California.  Old  Saucelito,  etc.,  Co.  y. 
The  Commercial  Union  Assurance  Co.» 
66  Cal.  253,  5  Pac.  232;  Adams  y. 
South  British  and  National  Fire  and 
Marine  Ins.  Co.,  70  Cal.  198,  11  Pac 
627;  Carroll  v.  Girard  Fire  Ins.  Co.,  72 
Cal.  297,  13  Pac.  863. 

Georgia.  Southern  Mutual  Ins.  Co. 
V.  Turnley,  100  Ga.  296,  27  S.  E.  975. 

Iowa.  Zalesky  v.  Home  Ins.  Co.,  102 
la.  613,  71  N.  W.  566;  Georgte  Dee  & 
Sons  Co.  V.  Kansas  City  Fire  Ins.  Co., 
104  la.  167,  73  N.  W.  504. 

Maine.  Perry  v.  Cobb,  88  Me.  436, 
49  L.  R.  A.  389,  34  Atl.  278. 
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ease  of  disagreement  as  to  the  amount  of  loss,  tfaie  insured  must 
demand  appraisement  as  a  condition  precedent.^  Contracts  of 
insurance  in  benefit  associations  frequently  provide  that  no  action 
can  be  brought  upon  the  contract  until  the  claimant  has  first  re- 
sorted to  the  tribunals  of  the  company  which  issued  such  insur- 
ance,' or  that  the  claimant  must  exhaust  the  means  of  appeal  pro- 
vided for  by  such  contract,*  or  that  no  recovery  can  be  had  until 
after  arbitration,  and  then  only  for  the  amount  awarded  by  arbi- 
tration.* 


MaxyUnd.  Caledonian  Ins.  Co.  v. 
Traub,  83  Md.  524,  35  Atl.  13. 

Kaasachusetts.  Hutchinson  y.  Liver- 
pool Si  London  &  Globe  Ins.  Co.,  153 
Mass.  143,  10  L.  R.  A.  558,  26  N.  E. 
439;  Lamson  Consolidated  Store  Serv- 
ice Co.  V.  Prudential  Fire  Ins.  Co.,  171 
Mass.  433,  50  N.  E.  943;  Second  So- 
ciety of  Universaliflts  v.  Royal  Ins. 
Co.,  221  Mass.  518,  100  N.  E.  384. 

Michigan.  Chippewa  Lumber  Co.  y. 
Phenix  Ins.  Co.,  80  Mich.  116,  44  N.  W. 
1055. 

Minnesota.  Gasser  y.  Sun  Fire  Of- 
fice, 42  Minn.  315,  44  N.  W.  252;  Mos- 
ness  y.  German-American  Ins.  Co.,  50 
Minn.  341,  52  N.  W.  932;  Hamberg  y. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  68 
Minn.  335,  71  N.  W.  388. 

Hew  Jersey.  Wolflf  v.  Liverpool  & 
London  &  Globe  Ins.  Co.,  50  N.  J.  L. 
453,  14  Atl.  561. 

North  Carolina.  Pioneer  Mfg.  Co.  v. 
Phoenix  Assurance  Co.,  106  N.  Car.  28, 
10  S.  E.  1057. 

North  Dakota.  Leu  y.  Commercial 
Mut.  Fire  Ins.  Co.,  15  N.  D.  360,  107 
N.  W.  59. 

Ohio.  Phoenix  Insurance  Co.  y.  Car- 
nahan,  63  O.  S.  258,  58  N.  E.  805. 

Texas.  Scottish  Union  &  National 
Ins.  Co.  y.  Clancy,  71  Tex.  5,  8  S.  W. 
630. 

Wisconsin.  Chapman  v.  Ins.  Co.,  89 
Wis.  572,  28  L.  R.  A.  405,  62  N.  W. 
422;  Montgomery  y.  American  Central 
Ins.  Co.,  108  Wis.  146,  84  N.  W.  175. 


Contra,  German-American  Insurance 
Co.  v.  Etherton,  25  Neb.  506,  41  N.  W. 
406;  Hartford  Fire  Insurance  Co.  y. 
Hon,  66  Neb.  555,  103  Am.  St.  Rep. 
72.'5.  60  L.  R.  A.  436,  92  N.  W.  746. 

2Headley  v.  Aetna  Ins.  Co.,  —  Ala. 
— ,  80  So.  466;  Graham  v.  German- 
American  Ins.  Co.,  75  O.  S.  374,  79  N. 
E.  030  [overruling,  Grand  Rapids  Ins. 
Co.  y.  Finn,  60  O.  S.  513,  54  N.  E.  545]. 

9  Georgia.  Harrington  v.  Working- 
men's  Benevolent  Association,  70  Ga. 
340. 

Indiana.  Bauer  y.  Sampson  Lodge, 
102  Ind.  262,  1  N.  E.  571;  Supreme 
Council,  etc.,  y.  Forsinger,  125  Ind.  52, 
21  Am.  St.  Rep.  196,  9  L.  R.  A.  501, 
25  N.  E.  129. 

Maine.    Jeane  y.  Grand  Lodge,  etc, 
86  Me.  434,  30  Atl.  70. 
e  Montana.     Cotter   v.   Grand  Lodge, 
etc.,  23  Mont.  82,  57  Pac.  650. 

New  Hampshire.  Levy  y.  Iron  Hall, 
67  N.  H.  503,  38  AtL  18. 

Ohio.  Myers  v.  Jenkins,  63  O.  S.  101, 
81  Am.  St.  Rep.  613,  57  N.  E.  1089. 

4  Levy  y.  Magnolia  Lodge,  110  CaL 
297,  42  Pac.  887;  Supreme  Council  y. 
Forsinger,  125  Ind.  52,  21  Am.  St.  Rep. 
106,  9  L.  R.  A.  501,  25  N.  E.  129;  My- 
ers v.  Jenkins,  63  O.  S.  101,  81  Am.  St. 
Rep.  613,  57  N.  E.  1089. 

■  Hembeau  y.  Knights,  101  Mich.  161, 
45  Am.  St.  Rep.  400,  49  L.  R.  A.  592, 
59  N.  W.  417;  Patrons'  Mut.  Fire  Ins. 
Co.  y.  Attorney  General,  166  Mich.  438, 
131  N.  W.  1119. 
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A  contract  between  landlord  and  tenant  may  provide  for  fixing 
the  value  of  improvements  by  arbitration  or  appraisement'  Ad- 
joining property  owners  may  agree  that  the  damage  done  by  tres- 
passing cattle  may  be  settled  by  arbitration.^ 

§  2615.  Refusal  of  appraisement  or  arbitration  by  one  party  as 
affecting  rights  of  adversary  party — Contracts  of  sale.  In  contracts 
for  the  sale  either  of  real  property,^  or  personal  property,^  provi- 
sions are  occasionally  found  for  determining  the  price  to  be  paid 
for  such  property  by  a  valuation  which  is  to  be  made  by  one  or 
more  third  persons,  who  are  to  be  appointed  by  the  parties  to  the 
original  transaction  of  sale.  If  the  price  is  fixed  by  such  third 
persons  in  accordance  with  the  terms  of  the  contract,  such  action 
on  their  part  is  conclusive  if  they  have  acted  in  good  faith,'  both  in 
contracts  for  the  sale  of  personal  property,*  and  in  those  for  the 
sale  of  real  property.'  If  the  contract  is  entirely  executory,  and 
the  only  loss  which  will  be  suffered  by  either  party  is  the  loss  of 
the  bargain,  the  refusal  of  one  of  the  parties  to  the  contract  of  sale 
to  appoint  appraisers,  or  the  refusal  of  the  appraisers  to  act,  pre- 
vents the  determination  of  the  price;  and  accordingly  no  action  can 
be  brought  on  the  contract  itself,'  except  an  action  to  recover  dam- 
ages if  one  of  the  parties  has  broken  his  covenant  to  appoint  an 
appraiser.'  Only  nominal  damages,  however,  can  be  recovered  in 
cases  of  this  sort,'  since  it  is  impossible  to  show  what  price  the 


•  Diepenbrock  v.  Luiz,  159  Cal.  716, 
L.  R.  A.  1015C,  234,  115  Pac.  743; 
Hood  V.  Hartshorn,  100  Mass.  117,  1 
Am.  Bep.  89.  • 

TBerrv  v.  Carter,  19  Kan.  135. 

1  Emery  v.  Wase,  5  Ves.  Jr.  846 
(obiter,  as  some  of  the  parties  were 
married  women,  whose  contracts  were 
not  binding,  see  §  1658) ;  Brown  v.  Bel- 
lows, 21  Mass.  (4  Pick.)  179. 

2  Brown  v.  Bellows,  21  Mass.  (4 
Pick.)  179;  New  England  Trust  Co.  v. 
Abbott,  162  Mass.  148,  38  N.  E.  432. 

J  Emery  v.  Wase,  5  Ves.  Jr.  846; 
Brown  v.  Bellows,  21  Mass.  (4  Pick.) 
179;  New  England  Trust  Co.  v.  Ab- 
bott, 162  Mass.  148,  38  N.  £.  432. 

4  Brown  v.  Bellows,  21  Mass.  (4 
Pick.)  179;  New.  England  Trust  Co.  v. 
Abbott,  162  Mass.  148,  38  N.  E.  432. 

i  Emery    v.   Wase,   6   Ves.   Jr.   847; 


Brown  v.  Bellows,  21  Mass.   (4  Pick.) 
179. 

6  Street  v.  Rigby,  6  Ves.  Jr.  816; 
Gourley  v.  Somerset,  19  Ves.  Jr.  431 
(obiter) ;  Vickers  v.  Vickers,  L.  R.  4 
Eq.  529;  Elberton  Hardware  (^.  v. 
Hawes,  122  Ga.  858,  50  S.  E.  964;  Louis 
Werner  Sawmill  Co.  v.  0*Shee,  111  La. 
817,  35  So.  919;  Stern  v.  Farah,  17  N. 
M.  516,  133  Pac.  400. 

7  Mitchell  v.  Harris,  2  Ves.  Jr.  129 
(obiter) ;  Livingston  v.  Ralli,  5  El.  & 
Bl.  132;  Haggart  v.  Morgan,  6  N.  Y. 
422,  55  Am.  Dec.  350. 

That  such  action  will  not  lie,  see 
Tattersall  v.  Groote,  2  B.  &  P.  131. 

*Brunsdon  v.  Board,  1  Cab.  &  E. 
272;  Munson  v.  Straits  of  Dover  S.  S. 
Co.,  99  Fed.  787  [affirmed,  Munson  v. 
Straits  of  Dover  S.  S.  Co.,  102  Fed. 
926]. 
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appraisers  would  have  fixed  if  they  had  been  appointed;  and 
accordingly  it  is  impossible  to  show  the  actual  damages  which  were 
sustained.  In  jurisdictions  in  which  a  demurrer  will  be  sustained 
to  a  declaration  or  petition  which  shows  on  its  face  that  only 
nominal  damages  can  be  recovered,  a  demurrer  may  be  sustained  to 
a  declaration  or  petition  which  sets  up  a  contract  for  an  appraise- 
ment, together  with  a  refusal,  to  perform  such  covenant.*  This 
applies  both  to  contracts  for  the  sale  of  personalty,^®  and  to  con- 
tracts for  the  sale  of  realtyj^  If  the  contract  has  not  been  per- 
formed in  whole  or  in  part  on  either  side,  and  if  the  only  conse- 
quences of  breach  will  be  that  the  adversary  party  will  lose  the 
benefit  of  the  bargain,  equity  will  not  give  relief;  and  it  will  not 
attempt  to  compel  either  party  to  appoint  an  appraiser,  nor  will  it 
attempt  to  fix  a  value  upon  the  property  or  right  which  is  involved 
without  submitting  such  question  to  the  determination  of  ap- 
praisers.*^ If  such  party  refuses  to  appoint  an  appraiser,**  or  if  he 
revokes  the  authority  of  the  appraiser  after  he  has  appointed  one,** 
equity  can  give  no  relief  but  will  leave  the  parties  to  their  remedy 
at  law. 

There  is  some  recent  authority,  however,  which  has  expressed  a 
contrary  view  and  which  has  held  that  equity  will  give  relief  in 
cases  of  this  sort,*'  at  least  where  an  appraiser  has  been  appointed 


ITattersaH  v.  Groote,  2  B.  A  P.  131; 
Muiison  V.  Straits  of  Dover  S.  S.  Co., 
99  Fed.  787  [affirmed,  Munson  v. 
Straits  of  Dover  S.  S.  Co.,  102  Fed. 
926]. 

ttVickers  v.  Vickers,  L.  R.  4  Eq. 
529;  Elberton  Hardware  Co.  v.  Hawes, 
122  Ga.  858,  60  S.  E.  964;  Stem  y. 
Farah,  17  N.  M.  516,  133  Pac.  400. 

ItGourley  v.  Somerset,  19  Ves.  Jr. 
429;  Vickers  v.  Vickers,  L.  R.  4  Eq. 
529;  Louis  Werner  Sawmill  Co.  v. 
O'Shee,  111  La.  817,  35  So.  919. 

12  England.  Street  v.  Rigby,  6  Ves. 
Jr.  815;  Price  v.  Williams,  cited  in  6 
Ves.  Jr.  818  [compare  opinion  in  1  Ves. 
Jr.  365] ;  Gourley  v.  Somerset,  19  Ves. 
Jr.  429;  Agar  v.  Mackleu,  2  Sim.  & 
St.  418;  Vickers  v.  Vickers,  L.  R.  4 
Eq.  529. 

Iowa.  Kennedy  v.  Monarch  Mfg. 
Co.,  123  la.  344,  08  N.  W.  796. 


Missouri.  Hug  v.  Van  Burkleo,  58 
Mo.  202. 

New  Jersey.  Woodruff  v.  Woodruff, 
44  N.  J.  Eq.  349,  1  L.  R.  A.  3S0,  16 
Atl.  4;  Da  Vila  v.  United  Fruit  Co.,  88 
N.  J.  Eq.  602,  103  Atl.  519. 

Ohio.    Conner  v.  Drak^,  1  O.  S.  166. 

Wisconsin.  Hopkins  v.  Gllman,  22 
Wis.  476;  Schneider  v.  Reed,  123  Wis. 
488,  101  N.  W.  682. 

13 Hopkins  v.  Gilman,  22  Wis.  476; 
Schneider  v.  Reed,  123  Wis.  488,  101 
N.  W.  682. 

14  Vickers  v.  Vickers,  L.  R.  4  Eq. 
529. 

15  "The  method  provided  in  this 
lease  for  ascertaining  the  value  of  the 
demised  premises,  either  for  the  pur- 
poses of  sale  or  as  a  basis  upon  which 
the  rental  is  to  be  calculated  for  an 
additional  term,  is  one  frequently  re- 
sorted to  in  the  business  world.  Agree- 
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and  where  the  party  who  appointed  him  has  attempted  to  revoke 
his  authority  after  appointment  and  when  he  was  able  to  render  his 
finding^* 

If  one  of  the  parties  has  performed  so  far  that  he  will  suffer  a 
serious  financial  loss  by  reason  of  such  performance  over  and  above 
the  loss  of  his  bargain,  equity  will  give  relief  so  as  to  prevent  such 
inequitable  resultJ^  One  of  the  most  frequent  illustrations  of  this 
principle  is  found  in  cases  in  which  a  lease  has  been  taken  with  a 
provision  for  renewal  at  a  valuation  to  be  made  by  appraisers  or 
with  an  option  to  buy  at  a  valuation  to  be  fixed  by  appraisers,  and 
in  reliance  upon  such  lease  or  option  the  lessee  has  made  valuable 
and  expensive  improvements  upon  the  property  which  is  leased. 
In  cases  of  this  sort,  equity  will  give  relief,^*  ordinarily,  by  ignor- 
ing the  provision  for  an  appraisement  and  by  determining  the  value 
of  the  property  without  regard  to  such  provision  for  valuation.  It 
has,  however,  been  said  that  even  in  cases  of  this  sort,  equity  would 
not  give  specific  performance,^'  and  that  it  would  not  undertake  to 
make  independent  valuation  of  the  property  to  be  conveyed ;  *  but 
that  it  would  retain  the  case  for  the  purpose  of  determining  the 
value  of  the  improvements  thus  made,  for  which  restitution  must 
be  given  to  the  purchaser  by  the  vendor.^^     A  special  difficulty 


menU  of  this  character  are  being  en- 
tered into  almost  daily  and,  in  the  ab- 
sence of  fraud  or  mistake,  there  ia 
neither  justice  nor  common  sense  in 
permittin<r  the  parties  to  repudiate 
them.  If  appellants'  contention  is 
sound,  the  appraisal  feature  of  a  lease 
is  unenforceable  and  a  mere  nullity 
It  would  amount  to  'a  mere  scrap  of 
paper.' "  Martin  v.  Vansant,  09  Wash. 
106,  168  Pac.  900. 

16  Martin  v.  Vansant,  90  Wash.  106, 
168  Pac.  900. 

17  United  States.  Castle  Creek  Wa- 
ter Co.  V.  Aspen,  146  Fed.  8. 

Indiana.  Coles  v.  Peck,  06  Ind.  333, 
40  Am.  Rep.  161. 

Ohio.    Lowe  v.  Brown,  22  O.  S.  463. 

Pennsylvania.  Kaufmann  v.  Liggett, 
209  Pa.  St.  87,  67  L.  R.  A.  353,  68  Atl. 
129. 

Rhode  Island.  Grosvenor  v.  Flint,  20  • 
R.  L  21.  37  Atl.  304. 


Apparently  to  the  same  effect,  where 
the  lessee  liad,  in  bad  faith,  appointed 
an  apprainer  who  would  not  make  a 
fair  valuation.  Biddle  v.  Ramsey,  62 
Mo.  153. 

Mandamus  is  said  to  be  the  remedy 
in  contracts  of  public  utilities.  St. 
Louis  v.  St.  Louis  Gaslight  Co.,  70  Mo. 


II  United  SUtes.  Castle  Creek  Wa- 
ter Co.  V.  Aspen,  146  Fed.  8. 

Indiana.  Coles  v.  Peck,  06  Ind.  333, 
40  Am.  Rep.  161. 

Ohio.     Lowe  v.  Brown,  22  O.  S.  463. 

Pennsylvania.  Kaufmann  v.  Liggett, 
20!)  Pa.  St.  87,  67  L.  R.  A.  353,  68  AtL 
129. 

Rhode  Island.  Grosvenor  v.  Flint,  20 
R.  I.  21,  37  Atl.  304. 

11  Hopkins  v.  Gilman,  22  Wis.  476. 

» Hopkins  v.  Gilman,  22  Wis.  476. 

21  Hopkins  v.  Gilman,  22  Wis.  476. 
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arises  in  cases  in  which  the  lessee  has  an  option  to  buy  at  an 
appraisement  and  in  which  he  wishes  the  appraisement  to  be  made 
before  he  exercises  his  option,  so  that  he  can  determine  whether  he 
will  exercise  such  option  or  not.  It  has  been  held  that  in  such 
cases  relief  will  be  given  in  equity  if  the  lessee  elects  to  .take  the 
property,**  but  that  relief  will  not  be  given  in  equity  if  the  lessee 
has  not  elected  to  take  the  property  and  if  he  wishes  such  appraise- 
ment to  be  made  in  order  to  enable  him  to  decide  whether  to  exer- 
cise his  option  or  not.** 


§  2616.  OontraotB  of  insiiraace^  etc.  In  striking  contrast  with 
the  way  in  which  courts  have  treated  cases  in  which  provisions  are 
found  in  contracts  of  sale  for  the  purpose  of  fixing  the  value  of 
property  by  appraisement,^  is  the  attitude  of  the  courts  toward 
contracts  of  insurance  which  contain  provisions  for  fixing  the 
amount  of  loss  by  arbitration  or  appraisement.*  While  such  a  pro- 
vision is  a  condition  precedent,  so  that  the  insured  can  not  recover 
if  he  refuses  to  submit  such  question  to  arbitration,*  it  is  regarded 
either  as  not  a  condition  precedent  in  the  sense  that  the  insurer  can 
refuse  to  submit  to  such  arbitration  or  appraisement  and  defeat 
recovery  on  the  policy,  or  else  such  conduct  on  his  part  is  held  to 
amount  to  a  waiver  of  such  condition.*  Whichever  theory  is 
invoked,  the  insured  may  recover  without  appraisement  or  arbitra- 
tion if  the  insurance  company  refuses  to  submit  thereto,*  or  if  the 
insurance  company,  after  submitting  thereto,  so  acts  as  to  prevent 
such  arbitration  or  appraisement  from  being  completed,*  In  such 
cases  the  insured  may  maintain  an  action  upon  the  policy  and  have 
the  amount  of  loss  determined  by  a  jury.^  If  the  appraised*  who  is 
appointed  by  the  insurance  company  withdraws,  it  is  the  duty  of 


a  Smith  ▼.  St.  Philip's  Church,  107 
N.  Y.  610,  14  N.  E.  825. 

2>  Mutual  Life  Ina.  Co.  v.  StephetiR, 
214  N.  Y.  488,  L.  R.  A.  1917C,  809,  108 
N.  E.  80C. 

1  See  §  2615. 

2  See  §§  721  et  iteq. 
SSee  §2614. 

4  See  notes  5  to  0,  this  section. 

iWentem  Assurance  Co.  ▼.  Hall,  120 
Ala.  547,  74  Am.  St.  Bep.  48,  24  So. 
936;  St.  Paul  Fire  A.  Marine  Ins.  Co. 
y.  Kirkpatrick,  129  Tenn.  65,  164  8.  W. 
1186. 


<  Brock  V.  Dwelling  House  Ins.  Co., 
102  Mich.  5a3,  47  Am.  St.  Rep.  562,  26 
L.  R.  A.  623.  61  N.  W.  67;  Fire  Asso- 
ciation V.  Appel,  76  0.  S.  1,  80  N.  E. 
052;  Hickerson  v.  German- American 
Ins.  Co..  96  Tenn.  193.  32  L.  R.  A.  172, 
33  S.  W.  1041;  Oiapman  v.  Rockfoni 
Ins.  Co..  89  Wis.  572.  28  L.  R  A.  405. 
02  N.  W.  422. 

7 Brock  V.  Dwelling  House  Ins  Co. 
102  Mich.  583,  47  Am.  St  Rep  562,  26 
L.  R.  A.  623,  61  N.  W.  67;  Fire  Asso- 
ciation ▼.  Appet,  76  O  S  1,  80  N.  E. 
052;     Hiekerson    v.    German- American 
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the  insurance  company  to  appoint  another  appraiser,  and  if  the 
insurance  company  fails  or  refuses  to  do  so,  this  is  said  to  amount 
to  a  waiver  of  the  provision  for  appraisement.*  The  insured  is  not 
bound  to  submit  to  a  new  appraisement,  but  he  may  insist  that  the 
insurance  company  shall  appoint  an  additional  appraiser  in  place 
of  the  one  who  was  appointed  originally.'  Denial  of  all  liability 
does  not  waive  a  provision  for  ascertaining  the  amount  of  loss  by 
appraisement.^" 

If  a  contract  provides  for  determining  by  arbitration  the  dam- 
age caused  by  total  breach  of  the  contract,  refusal  to  arbitrate  does 
not  defeat  the  right  of  the  party  who  is  not  in  defaultJ^ 


SATISFACTION  OP  PARTY  OR  THIRD  PERSON  AS 

CONDITION 

§  2617.  Mental  state  as  condition — ^In  general  By  the  terms 
of  the  contract,  the  mental  state  of  one  of  the  parties  to  the  con- 
tract, or  of  a  third  party,  may  be  selected  as  the  condition  upon 
which  performance  depends.  The  contract  may  provide  that  per- 
formance is  to  be  to  the  satisfaction  of  the  adversary  party,  and  if 
such  provision  is  to  be  treated  literally,  the  right  to  compensation 
of  the  party  who  has  performed,  depends  upon  the  satisfaction  of 
the  adversary  party.^  The  courts  are  strongly  inclined  to  treat  such 
a  covenant  outside  of  matters  involving  personal  taste  as  a  cove- 
nant to  perform  in  such  a  way  that  a  reasonable  man  would  be 
satisfied.  While  the  contract  might  be  so  worded  that  a  declaration 
by  the  adversary  party,  to  the  effect  that  he  was  dissatisfied,  might 
be  conclusive,  it  would  be  difficult  to  find  consideration  for  such  a 
promise.  A  transaction  of  this  sort  would  amount  to  little  more 
than  an  offer  which  was  to  be  accepted  after  performance,  on  the 
one  side,  by  acceptance  as  satisfactory  performance,  on  the  other 
side.* 

Ins.  Co.,  96  Tenn.  193,  32  L.  R.  A.  172,  11  Harlow  v.  Oregonian  Pub.  Co.,  45 

33  S.  W.  1041;  Chapman  v.  Rockford  Or.  520,  78  Pac.  737. 

Ins.  Co.,  89  Wia.  672,  28  L.  R.  A.  405,  1  See  {§  2618  et  seq. 

62  N.  W.  422.                          '  See,  Non-Satisfaction  as  a  Defense 

•  Fire  Association  ▼.  Appel,  76  O.  S.  in    Case    of    Contract,    by    Qrosvenor 
1,  80  N.  E.  952.  Nicholas,  9  Yale  Law  Journal,  114. 

•  Fire  Association  v.  Appel,  76  O.  S.  2  See  §|  75  et  seq.,  675  et  seq.  and 
1,  80  N.  E.  962.  ch.  LXXX. 

10  Phoenix  Ins.  Co    v.  Camahan,  63 
O.  B.  26b,  68  N.  £.  805. 
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The  mental  state,  which  by  the  terms  of  the  contract  is  made  a 
condition,  may  be  the  mental  state  of  one  who  is  not  a  party  to  the 
contract,  although  he  may  be  the  agent  or  employe  of  one  of  the 
parties. 

Contracts  frequently  contain  provisions  to  the  effect  that  per- 
formance is  to  be  to  the  satisfaction  of  an  architect,  engineer,  and 
the  like,  and  that  his  certificate  of  satisfactory  performance  is  to  be 
a  condition  precedent  to  the  contractor  or  builder  to  recover  under 
his  contract.  Pull  effect  is  ordinarily  given  to  provisions  of  this 
sort,  subject  to  the  restriction  that  the  satisfaction  or  dissatisfac- 
tion must  exist  in  good  faith.' 

§  2618.  Contract  to  be  performed  to  satisfaction  of  adversary 
party — Oeneral  nature.  A  contract  by  which  one  party  agrees  to 
perform  to  the  ** satisfaction''  of  the  adversary  party,  presents 
questions  which,  in  some  respects,  are  intermediate  between  the 
questions  which  arise  out  of  performance  or  breach  of  express  con- 
ditions, and  the  questions  which  arise  out  of  the  performance  or 
breach  of  covenants.  The  difficulty  of  classifying  such  provisions 
either  as  conditions  or  covenants  arises  in  part  out  of  the  fact  that 
in  some  conditions  s.uch  provisions  are  treated  as  true  conditions 
for  some  classes  of  contract  at  least,  and  in  addition  to  substantial 
performance  of  the  covenants,  the  satisfaction  of  the  adversary 
party  must  be  shown  as  a  condition  in  order  to  enable  the  party 
who  has  performed  to  recover  on  the  contract,  even  if  he  is  able  to 
show  substantial  performance;^  while  in  other  jurisdictions,  in 
some  classes  of  contract  fit  least,  the  courts  are  inclined  to  regard 
such  provision  as  little  more  than  a  covenant  for  performance,  and 
accordingly  to  hold  that  the  party  who  seeks  to  recover  upon  such 
contract,  need  not  do  more  than  show  performance  of  the  covenants 
on  his  part.*  Some  doubt  has  been  expressed  as  to  whether  such  a 
transaction  can,  properly  speaking,  be  called  a  contract,  or  whether 
it  is  a  preliminary  negotiation  in  which  the  offer  consists  in  per- 
formance according  to  the  preliminary  negotiations,  leaving  the 
adversary  party  free  then  to  accept  or  to  reject.'  If  the  contract 
is  so  worded  as  to  leave  the  adversary  party  free  to  accept  or  to 

SSee  §12625  et  eeq.  263;   Gibson  v.   Carnage,  39  Mich.  49, 

1  See  §{  2619  et  seq.  33  Am.  Rep.  351 ;  Midgley  v.  Campbell 

tSee  12622.  Building  Co.,  38   Utah   293,   112  Pae. 

SJoliet  Bottling  Co.  v.  Joliet  Citi-  820. 
nns'  Brewing  Co.,  254  HL  215,  96  N.  £. 
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reject  at  his  pleasure,  whether  he  is  actually  dissatisfied  or  whether 
he  alleges  dissatisfaction  as  a  pretext,  this  view  of  the  transaction 
is  undoubtedly  correct.  If,  on  the  other  hand,  the  contract  is  con- 
strued as  one  which  must  be  performed  to  the  actual  satisfaction  of 
the  adversary  party,  but  if  on  performance  to  his  actual  satisftic- 
tion  he  is  bound  to  perform  on  his  part,  and  if  he  can  not  evade 
such  contract  by  alleging  dissatisfaction,  a  positive  obligation  on 
his  part  undoubtedly  exists,  which  furnishes  consideration  for  the 
promise  on  the  part  of  the  adversary  party;  and  the  transaction 
amounts  to  a  contract.* 

Whether  such  transactions  are  to  be  regarded  as  contracts  or 
not,  full  effect  must  be  given  to  such  provisions  in  accordance  with 
their  true  meaning.* 

Dissatisfaction  such  as  justifies  termination  of  the  contract  may 
exist  before  performance  has  begun,'  as  it  may  be  caused  by  the 
delay  of  the  adversary  party  in  commencing  performance.^ 


4Lilieiithal  v.  Steams,  121  Fed.  197; 
Livesley  v.  Johnston,  46  Or.  30,  106 
Am.  St.  Rep.  647,  65  L.  R.  A.  783,  76 
Pate.  13,  946;  Northern  Central  Ry.  v. 
Walworth,  193  Pa.  St.  207,  74  Am.  St. 
Rep.  683,  44  Atl.  253. 

8  United  States.  Campbell  Printing 
Press  Co.  v.  Thorp,  36  Fed.  414,  1  L. 
R.  A.  645. 

Alabama.  Electric  Lighting  Co.  ▼. 
Elder,  115  Ala.  138,  21  So.  983. 

Connecticut.  Zaleski  v.  Clark,  44 
Conn.  218,  26  Am.  Rep.  446. 

Kansas.  Hollingsworth  y.  Colthurst, 
78  Kan.  455,  18  L.  R,  A.  (N.S.)  741, 
96  Pac.  851. 

Maryland.  Goldberg  v.  Feldman,  108 
Md.  330,  70  Atl.  245. 

Hasaachnsetts.  McCarren  v.  Mc- 
Nulty,  73  Mass.  (7  Gray)  13fl;  Wil- 
liams Mfg.  Co.  V.  Brass  Co.,  173  Mass. 
356,  53  N.  E.  862. 

Michigan.  Sullivan  v.  Ross,  124 
Mich,  287,  82  N.  W.  1071;  Carlii»le  v. 
Spain,  147  Mich.  158,  110  N.  W.  532. 

Oregon.  Livesley  v.  Johnston,  45 
Or.  30,  106  Am.  St.  Rep.  647,  65  L.  R. 
A.  783,  78  Pac.  13,  946. 

Rhode  Island.    Pennington  v.  How- 


land,  21  R.  T.  65,  79  Am.  St.  Rep.  774, 
41  Atl.  891. 

West  Virginia.  08bome  v.  Francis, 
38  W.  Va.  312,  45  Am.  St.  Rep.  859,  18 
S.  E.  591. 

Wisconsin.  Manning  v.  School  Dis- 
trict, 124  Wis.  84,  102  N.  W.  356. 

"It  may  be  that  the  plaintiff  was  in- 
judicious or  indiscreet  in  undertaking 
to  labor  and  furnish  materials  for  a 
compensation,  the  payment  of  which 
was  made  dependent  on  a  contingency 
so  hazardous  or  doubtful  as  the  ap- 
proval or  satisfaction  of  a  party  par- 
ticularly in  interest.  But  of  tliat  he 
was  the  sole  judge.  Against  the  con- 
sequences resulting  from  his  own  bar- 
gain the  law  can  afford  him  no  relief. 
Having  voluntarily  assumed  the  obli- 
gations and  risk  of  the  contract,  his 
legal  rights  are  to  be  ascertained  and 
determined  solely  according  to  its  pro- 
visions." McCarren  v.  McNulty,  78 
Mass.  (7  Gray)  139, .  141  [quoted  in 
Campbell  Printing  Press  Co.  v.  Thorp, 
36  Fed.  414,  415;  1  L.  R.  A.  6451. 

SMagee  v.  Lumber  Co.,  78  Minn.  11, 
80  N.  W.  781. 

TMagee  v.  Lumber  Co.,  78  Minn.  11, 
80  N.  W.  781. 
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As  far  as  it  is  important  to  distinguish  between  contracts  which 
must  be  performed  to  the  satisfaction  of  the  adversary  party,  and 
contracts  which  are  to  be  performed  to  the  satisfaction  of  a  third 
person,  such  as  an  arehitoet,  engineer,  and  the  like,*  a  contract 
which  is  to  be  performed  to  the  satisfaction  of  a  corporation  and 
one  of  its  designated  officers,  is  regarded  as  a  contract  to  be  per- 
formed to  the  satisfaction  of  the  adversary  party,  and  not  one  to 
be  performed  to  the  satisfaction  of  a  third  j)erson.' 

It  has  been  said  that  there  is  no  practical  distinction  between  a 
contract  which  is  to  be  performed  to  the  satisfaction  of  an  architect 
OP  engineer,  and  one  which  is  to  be  performed  to  the  satisfaction  of 
the  adversary  party.^ 


•  See  § i  2625  et  feq. 

»C.  W.  Hunt  Co.  V.  Bos^ton  Elevated 
Ry.  Co.,  IftO  Ma88.  220,  8.>  N.  E.  446. 

"^ad  Mr.  Sergeant  been  a  third  per- 
son and  not  an  officer  of  the  defendant 
corporation,  the  proviAiona  of  tlie 
specifications  would  have  been  enougfh 
to  make  him  a  quasi-arbitrator  within 
the  rule  applied  in  Atkins  v.  Barn- 
stable, 97  Mass.  428;  Palmer  v.  Clark, 
106  Ma88.  373;  Flint  v.  Gibson,  106 
BfasB.  301 ;  Bobbins  y.  Clark,  120  Mai«8. 
145;  National  Contracting  Co.  v.  Com- 
monwealth, 183  Mass.  80;  Korcross  v. 
Wyman,  187  Mass.  25. 

"But  Mr.  Sergeant  represented  the 
railway  company  in  this  transaction, 
and  was  not  a  third  person.  That  be- 
ing so,  the  provision  tliat  the  work 
was  to  be  done  'subject  to  acceptance 
by  the  railway  company  and  its  vice- 
president*  would  have  brought  this 
case  within  Hawkins  v.  Graham,  149 
Mass.  284,  without  a. doubt,  had  that 
been  the  only  provision  of  the  con- 
tract on  this  point.  In  such  a  case  Mr. 
Sergeant  in  accepting  or  not  accepting 
the  work  would  have  acted  for  and 
represented  the  railway  company,  and 
wonld  not  have  been  a  third  person 
acting  as  arbitrator. 

"Although,  as  we  have  said,  the  pffo* 
visions  in  the  spedflcations  look  the 
other  way,  we  are  of  opinion  on  the 


\vhole  that  Mr.  Serjjeant  must  be 
taken  to  have  been  the  representative 
of  the  defendant  and  not  a  third  per- 
son in  this  matter.  This  conclusion  is 
enforced  by  the  fact  that  all  the  corre- 
spondence  set  forth  in  the  report  which 
took  place  under  the  contract  was  car- 
ried on  by  Mr.  Sergeant  in  behalf  of 
the  railway  company."  C.  W.  Hunt 
Co.  V.  Boston  Elevated  Ry.  Co.,  199 
Mass.  220,  8o  N.  E.  446. 

lOKeachie  v.  Starkweather  Drainage 
District,  168  Wis.  208,  170  N.  W.  236. 

''Given  the  premise  that  one  may 
lawfully  contract  to  perform,  certain 
work  according?  to  plans  and  speciiicsr 
tions  to  the  satisfaction  of  a  third 
party,  and  that  contracts  to  be  exe- 
cuted to  the  satisfaction  of  n"e  of  tho 
contracting  parties  will  bo  enforced,  it 
is  difficult  to  appreciate  the  logic 
which  condemns  a  contract  to  be  per- 
formed according  to  plans  and  specifi- 
cations to  the  satisfaction  of  the  other 
contracting  party.  Certainly  no  con- 
sideration of  public  policy  calls  for  the 
condemnation  of  one  that  does  not  also 
condemn  the  other.  The  powers  and 
duties  of  the  one  appointed  as  arbiter 
are  not  materiaUy  different  in  the  on*.* 
case  than  in  the  other.  In  neither  case 
can  the  arbiter  act  arbitrarily  or  ca- 
priciously. There  must  be  the  exer- 
daa  of  honest  |udgment,  and  the  per- 
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§2619.  Necessity  of  gennine  dissatisfaction.  The  difficulties 
which  arise  in  dealing  with  provisions  of  this  sort  are  to  a  large 
extent  questions  of  construction.  Since  the  courts  prefer  to  con- 
strue a  contract  so  as  to  give  it  legal  effect  if  possible,'  they  prefer 
to  construe  such  a  provision  if  possible,  so  as  to  require  actual 
bona  fide  dissatisfaction  on  the  part  of  the  adversary  party  as  a 
condition  precedent  to  his  evading  liability  thereunder.'  Even  in 
contracts  which  are  personal  in  their  nature,  or  which  involve  mat- 
ters of  personal  or  artistic  taste,  this  principle  has  been  applied, 
and  the  party  to  whose  satisfaction  performance  is  to  be  made,  can 


8on  performing  tlie  contract  ia  not  to 
be  denied  the  fruits  thereof  by  a 
fraudulent,  arbitrary  or  capricious  ac- 
tion on  the  part  of  the  other. 

"Such  considerations,  however,  do 
not  constitute  the  underlying  reason 
for  upholding  the  contract.  That  rea- 
son is  well  stated  in  Delaware  &  H.  C 
Co.  V.  Pennsylvania  C.  Co.,  50  N.  Y. 
268,  as  foUows: 

"*When  the  parties  stand  upon  an 
equal  footing,  and  intelligently  and 
deliberately,  in  making  their  executory 
contracts,  provide  for  an  amicable  ad- 
justment of  any  difference  that  may 
arise,  either  by  arbitration  or  other- 
wise, it  is  not  easy  to  assign  at  this 
day  any  good  reason  why  the  contract 
should  not  stand  and  the  parties  made 
to  abide  by  it,  and  the  judgment  of 
the  tribunal  of  their  choice.' 

"Whether  this  is  a  wise  or  provident 
contract  is  entirely  beside  the  ques- 
tion. That  is  something  with  which 
courts  are  not  concerned.  There  is  no 
doubt  that  parties  may  contract  in 
such  cases  to  submit  such  differences 
to  an  umpire  or  arbiter  and  agree  that 
his  decision  shall  be  final.  The  valid- 
ity of  that  agreement  is  not  depend- 
ent upon  the  relation  which  the  arbiter 
bears  to  the  parties.  They  may  agree 
to  partial  as  well  as  impartial  arbiters 
if  they  see  fit  to  do  so.  Courts  have 
no  reason  to  interfere  with  the  rights 
of  parties  to  voluntarily  contract  in 
the  one  case  that  they  do  not  have  in 


the  other.  We  therefore  hold  that  this 
provision  of  the  contract  is  valid  and 
operates  to  confer  upon  the  commis- 
sioners the  same  powers  that  are  con- 
ferred upon  architects  by  similar  pro- 
visions in  building  contracts.'*  Keachio 
y.  Starkweather  Drainage  District,  168 
Wis.  298,  170  N.  W.  236. 

1  See  §  2050. 

<  United  States.  Silsby  Mfg.  Co.  v. 
Chico,  24  Fed  893;  Campbell  Printing 
Press  Co.  V.  Thorp,  36  Fed.  414,  1  L.  R. 
A.  645. 

Alabama.  Electric  Lighting  Co.  v. 
Elder,  115  Ala.  138,  21  So.  983;  Worth- 
ington  V.  Gwin.  119  Ala.  44,  43  L.  R.  A. 
382,  24  So.  739;  Jones  v.  Lanier,  — 
Ala.  — ,  73  So.  635. 

Colorado.  McCartney  v.  Badovinac, 
62  Colo.  76,  L.  R.  A.  1917 A,  1146,  160 
Pac.  190. 

Georgia.  Mackenzie  y.  Minis,  132 
Ga.  323,  23  L.  R.  A.  (N.S.)  1003,  63  S. 
E.  900. 

Iowa.  Hay  v.  Hassett,  174  la.  601, 
156  la   734. 

Montana.  Waite  v.  Shoemaker,  50 
Mont.  264,  146  Pac.  736. 

New  Jersey.  Williams  y.  Hirshhom, 
91  N.  J.  L.  419,  103  Atl.  23. 

Oregon.  Paulson  v.  Weeks,  80  Or. 
468,  157  Pac.  590. 

Pennsylvania.  Singerly  v.  Thayer, 
108  Pa.  291,  56  Am.  Rep.  207,  2  Atl. 
230;  Adams,  etc..  Works  y.  Schnader, 
155  Pa.  St.  394,  35  Am.  St.  Rep.  893, 
26  Atl.  746. 
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not  evade  liability  by  alleging  that  he  is  dissatisfied  if  it  ean  be 
shown  that  in  fact  he  is  satisfied.'.  Under  a  contract  for  personal 
services,  the  termination  of  such  contract  for  any  other  reason  than 
genuine  dissatisfaction,  is  breach,  and  not  discharge  by  condition.* 
Thus  one  v;ho  is  employed  as  brakeman  permanently,  as  long  as  his 
services  are  satisfactory  in  consideration  of  his  release  of  damages 
for  personal  injury,  can  recover  where  he  is  discharged  because 
brakemen  were  no  longer  to  be  employed  where  he  was  working.' 
It  has  been  said,  however,  that  in  cases  involving  personal  taste, 
the  person  to  whose  satisfaction  the  contract  is  to  be  performed  is 
**the  only  person  who  had  a  right  to  decide  this  question'* ;•  but 
in  this  case  it  was,  on  the  one  hand,  doubtful  whether  the  trans- 
action amounted  to  a  contract,^  and,  on  the  other  hand,  it  appeared 
that  the  party  who  was  dissatisfied  with  the  i)icture  of  his  deceased 
daughter,  was  acting  in  good  faith,  although  he  was  unable  clearly 
to  indicate  in  wh^t  respect  it  was  a  poor  likeness.' 

In  contracts  which  are  not  personal  in  their  nature,  or  which  do 
not  involve  matters  of  personal  or  artistic  taste,  there  is  no  doubt 
that  genuine  dissatisfaction  is  necessary;'  but  whether  such  con- 
tracts are  to  be  so  construed  that  a  genuine  dissatisfaction  on  the 
part  of  the  adversary  party  is  sufficient  to  enable  him  to  avoid  lia- 
bility, or  Avhether  such  provision  is  merely  equivalent  to  a  covenant 
for  full  and  complete  performance,  is  a  question  upon  which  there 
is  a  conflict  of  authority. ^^ 


§  2620.  Sufficiency  of  genuine  dissatisfaction — Contracts  involv- 
ing  personal  taste  or  personal  services.  If  the  dissatisfaction  is 
genuine,  the  question  is  presented  whether  this  alone  will  prevent 
liability  from  existing,  or  whether  the  dissatisfaction  must  not  only 


Vermont.  Da{?gett  v.  Johnson,  40 
Vt.  345;  McCIure  v.  Bri-jgs.  58  Vt.  82, 
56  Am.  Rep.  557,  2  All.  583. 

Wisconsin.  Exhaust  Ventilator  Co. 
V.  Ry.,  G«  Wia.  218,  57  Am.  Rep.  257, 
28  N,  W.  343;  Mannincr  v.  Ft.  Atkinson 
School  District,  124  Wis.  84,  102  N.  W. 
356. 

•  Mackenzie  v.  Minis*,  132  Ga.  323,  23 
L.  R.  A.  (N.S.)  1003,  63  S.  E.  900; 
Lieherman  v.  Weil,  141  Wis.  635,  124 
N.  W.  262. 

4  Mackenzie  v.  Minis,  132  Ga.  323,  23 
L.R.  A.  (N.S.)  1003,  63  S.  E.  900;  Sax 


V.  Detroit,  G.  H.  &  Milwaukee  R.  R. 
Co.,  125  Mich.  252,  84  Am.  St.  Rep. 
672,  84  N.  W.  314;  Lieherman  v.  Weil, 
141  Wis.  635,  124  N.  W.  262. 

«  Pax  V.  R.  R.,  125  Mich.  252,  84  Am. 
rt.  Rep.  572,  84  N.  W.  314. 

6  Gibson  v.  Cranage,  39  Mich.  49,  33 
Am.  Rep.  351. 

7  Gibson  v.  Cranage,  30  Mich.  49,  33 
Am.  Rep.  351. 

t  Gibson  v.  Cranage,  39  Mich.  49,  33 
Am.  Rep.  351. 
«See  §2621. 
10  See  §§  2621  and  2622. 
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be  genuine,  but  must  also  be  caused  by  such  omissions  or  defects 
as  would  cause  a  reasonable  man  to  be  dissatisfied.  This  depends 
in  part  upon  the  nature  of  the  contract.  If  the  subject-matter  of 
the  contract  involves  personal  taste  or  feeling,  dissatisfaction,  if 
genuine,  prevents  liability  from  existing,  even  if  a  reasonable  man 
under  similar  circumstances  would  have  been  satisfied.^  An  artist 
who  agreed  to  paint  for  A  a  portrait  of  A  and  his  wife,  which  he 
agreed  should  be  ** satisfactory"  to  A,  can  not  recover  if  A  is  not 
satisfied,  no  matter  how  good  the  picture  is.^  The  same  result  has 
been  reached  under  a  contract  to  make  a  portrait  of  a  deceased 
child  from  a  photograph,  to  the  satisfaction  of  the  father,'  although 
the  father  is  unable  to  indicate  in  what  respect  the  picture  was  a 
poor  likeness,*  or  under  a  contract  to  make  a  plaster  bust  of  a 
deceased  husband  to  the  satisfaction  of  the  widow.*  The  fact  that 
the  dissatisfaction  is  unreasonable,  since  the  bust  was  as  good  as 
a  plaster  bust  could  be,  but  that,  being  in  plastgr,  it  lacked  the 
expression  of  the  deceased,  is  sufiicient  to  permit  the  widow  to 
escape  liability  therefor.*  Thus  a  contract  for  furnishing  roofing 
tile  of  a  rare  and  peculiar  color,^  or  for  making  a  suit  of  clothes  • 
to  the  satisfaction  of  the  adversary  party,  is  not  performed  unless 
he  is  satisfied.  If  the  person  for  whom  the  clothes  are  to  be  made 
is  dissatisfied  in  good  faith,  he  is  not  bound  to  pay  therefor, 
although  his  dissatisfaction  is  unreasonable,*  and  although  he  re- 
fuses to  try  them  on  for  alterations  after  they  have  been  madeJ* 


1  Connecticut  Zaleski  v.  Clark,  44 
Conn.  218,  26  Am.  Rep.  446. 

Massachusetts.  Brown  v.  Foster,  11 
Mass.  136,  18  Am.  Hep.  463. 

Michigan.  Gibson  v.  Carnage,  39 
Mich.  49,  33  Am.  Rep.  351 ;  Walter  A. 
Wood,  etc.,  Co.  V.  Smith,  50  Mich.  665, 
45  Am.  Rep.  57,  15  N.  W.  906. 

Rhode  Island.  Pennington  v.  How- 
land,  21  R.  I.  65,  79  Am.  St.  Rep.  774, 
41  Atl.  801. 

Vermont.  Hartford  Sorghum  Mfg. 
Co.  V.  Brush,  43  Vt.  528;  Daggett  v. 
Johnson,  40  Vt.  345;  McClure  Bros.  v. 
Brigg8»  58  Vt.  82,  56  Am.  Rep.  557,  2 
Atl.  583. 

"It  is  not  for  any  one  else  to  decide 
whether  a  refusal  to  accept  is  or  is 


not  reasonable.'*    Brown  v.  Foster,  113 
Mass.  136,  18  Am.  Rep.  463. 

2  Pennington  v.  Howland,  21  R.  I.  65, 
79  Am.  St.  Rep.  774,  41  Atl.  891. 

3  Gibson  v.  Carnage,  39  Mich.  49,  33 
Am.  Rep.  351. 

4  Gibson  v.  Carnage,  39  Mich.  49,  33 
Am.  Rep.  351. 

•  Zaleski  v.  Oark,  44  Conn.  218,  26 
Am.  Rep.  446. 

I  Zaleski   v.  Clark,  44  Conn.  218,  26 
Am.  Rep.  446. 
7  McNeil  V.  Armstrong,  81  Fed.  943. 

•  Brown  v.  Foster,  113  Mass.  136,  18 
Am.  Rep.  463. 

•  Brown  v.  Foster,  113  Mass.  136,  18 
Am.  Rep.  463.     , 

10  Brown  v.  Foster,  113  Mass.  136,  18 
Am.  Rep.  463. 
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In  applying  the  principle  that  genuine  dissatisfaction  is  suf- 
ficient, whether  reasonable  or  not,  if  the  contract  provides  for  a 
subject-matter  involving  personal  taste,  a  contract  for  personal 
services  is  generally  regarded  as  a  contract  in  which  the  personal 
element  is  material ;  and,  accordingly,  while  it  is  necessary  that 
dissatisfaction  should  be  genuine,^^  it  is  not  necessary  that  it  should 
be  reasonable."  Questions  of  this  sort  in  contracts  for  personal 
services  usually  arise  under  provisions  which  reserve  to  the 
employer  the  right  to  terminate  the  contract  if  he  is  dissatisfied; 
and  accordingly  such  questions  are  discussed  in  that  connection^* 

§  2621.  Matter  not  inyolving  personal  element-^Theory  of  suf- 
ficiency of  actual  dissatisfaction.  If  the  subject-matter  of  the  con- 
tract does  not  involve  personal  taste  or  feeling,  or  any  personal 
element,  there  is  a  conflict  of  authority  on  the  question  of  whether 
a  genuine  but  unreasonable  dissatisfaction  will  prevent  liability 
from  existing  under  the  contract.  Some  authorities  hold  that  even 
in  cases  of  this  class  a  genuine  dissatisfaction  will  prevent  the 
party  dissatisfied  from  being  liable  upon  the  contract,  even  if  a 
reasonable  man  would  have  been  satisfied.^  Examples  of  contracts 
in  which  this  principle  has  been  applied  are:  a  contract  to  make 


11  See  S  2C24. 

12  See  §  2624. 

13  See  §  2624. 

1  Connecticut.  Liberman  v.  Beck  with, 
79  Conn.  317,  65  Atl.  iri3. 

lUinoiB.  Joliet  Bottling  Co.  v.  Joliet 
Citizens*  Brewing  Co.,  254  IH.  215,  08 
N.  E.  263. 

Iowa.  Haney-Campbell  Co.  v.  Pres- 
ton Creamery  AsRociation,  110  la.  188, 
03  N.  W.  297;  Inman  Manufacturinj* 
Co.  V.  American  Cereal  Co.,  124  la.  737, 
100  N.  W.  860. 

Kansas.  Hollinp»worth  v.  Colthurst, 
78  Kan.  455,  18  L.  R.  A.  (N.S.)  741,  96 
Pac.  851. 

Louisiana,  ^foorman  v.  Plummer 
Lumber  Co.,  113  Ia.  429,  37  So.  17. 

Maryland.  Goldber;^  v.  Feldman,  108 
Md.  330,  70  Atl.  245. 

Pennsylvania.  Adams,  etc..  Works 
y.  Schnader,  155  Pa.  St.  304,  35  Am. 
St.  Rep.  803,  26  Atl.  745. 

Tennessee.     Peck-Williamson    Heat- 


ing &  Ventilatinjr  Co.  v.  McKnight,'  140 
Tenn.  563,  205  S.  W.  410. 

West  Virginia.  Osborne  v.  Francis, 
38  W.  Va.  312,  45  Am.  St.  Rep.  859, 
18  S.  E.  591;  Barrett  v.  Coke  Co..  51 
W.  Va.  416,  90  Am.  St.  Rep.  802,  41  9. 
E.  220. 

Wisconsin.  Parr  v.  Northern  Elec- 
trical Mfg.  Co.,  117  Wis.  278,  93  N.  W. 
1009. 

"Tliere  is  a  conflict  in  the  authori- 
ties as  to  the  meaning  of  the  term 
'satisfactory,'  so  used  in  a  contract. 
It  is  held,  perhaps  by  the  weight  of 
authority,  that,  where  such  term  ap- 
pears in  the  contract,  the  party  in 
whose  favor  it  was  reserved  has  the 
absolute  right  to  determine  the  ques- 
tion, and  to  act  accordingly — that  is, 
either  accepting  or  rejecting  the  work, 
provided  his  act  is  not  merely  capri- 
cious. Other  authorities  hold  that  such 
term  is  fully  met  where  the  work,  as 
done,  should  be  satisfactory  to  a  rea- 
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brick  "to  the  satisfaction"  of  the  vendee's  superintendent;*  a  con- 
tract by  which  A  was  to  saw  lumber  for  B  at  a  specified  rate,  the 
contract  to  continue  in  force  as  long  as  satisfactory  to  each  party;' 
a  contract  to  tow  lumber,*  or  to  sew  cotton  bales.'  A  contract  for 
removing  garbage,  to  be  terminated  when  the  city  is  dissatisfied 
with  the  performance  thereof,  may  be  terminated  if  the  dissatis- 
faction is  genuine.*  A  contract  to  put  in  a  heating  apparatus  to 
the  purchaser's  satisfaction,  the  contract  providing  that  it  should 
give  entire  satisfaction,  and  that  if  it  proved  **  unsatisfactory  after 
a  thorough  and  reasonable  trial,  we  will  remove  it  at  our  own 
expense,  *'  is  not  performed  unless  such  apparatus  is  satisfactory  to 
the  purchaser.'  A  contract  to  construct  a  heating  plant,  to  be  paid 
for  when  **  there  has  been  sufficient  cold  weather  to  see  that  the 
plant  is  satisfactory  and  will  do  the  work,"  is  not  performed  unless 
such  plant  operates  under  such  conditions  in  a  manner  satisfactory 
to  the  purchaser.*  In  such  cases  it  is  not  sufficient  to  show  that 
the  plant  complies  with  the  remaining  requirements  of  the  con- 


Bonable  man.  Without  now  deciding 
between  these  two  views,  it  is  suffi- 
cient to  say  that  this  particular  term 
was  not  lii^htly  used  in  the  contract. 
It  was  made  the  subject  of  correspond- 
ence between  the  parties.  Complain- 
ant was  very  loath  to  use  it,  sayinjr  it 
had  had  so  much  trouble  with  amerce- 
ments in  which  this  work  appeared 
that  it  had  ceased  to  admit  such  term 
into  its  contracts.  Williamson  insist- 
ed, and  would  sijjn  no  otlier;  there- 
upon the  complainant  yielded.  So  we 
think  the  parties  must  Jiave  under- 
stood that  Williamson  was  to  have 
the  absolute  ri«iht  to  determine  for 
himself  whether  the  work  as  done  ef- 
fected a  result  satisfactory  to  himself. 
We  think  his  determination  was  not 
capricious,  because  he  would  not  have 
spent  the  additional  sum  which  he  did 
spend  merely  to  satisfy  a  caprice.*' 
Peck-Williamson  Heatin»  &  Ventilat- 
inor  Co.  V.  McKnight,  140  Tenn.  563,  205 
S.  W.  410. 

2  Barrett  v.  Coal  Co.,  51  W.  Va.  416, 
no  Am.  8t.  Rep.  802,  41  S.  E.  220. 

3  ^foorman   v.   Plummer  Lumber  Co., 
113  La.  429,  37  So.  17. 


4  Ma  gee  v.  Lumber  Co.,  7S  Minn.  11, 
80  N.  W.  781. 

i  Allen  V.  Compress  Co.,  101  Ala.  574. 
14  So.  362. 

fiMoriarity  v.  Board  of  Commission- 
ers, 89  N.  J.  L.  385,  9S  All.  4(>.'>  j  af- 
firmed. Moriaritv  v.  Board  of  Comniis- 
sioners,  90  N.  J.  L.  328,  100  Atl.  1070] 
(obiter,  as  contractor  liad  twice  broken 
provisions  of  contract,  and  had  been 
fined  therefor). 

7  Adams,  etc.,  Works  v.  Schnader, 
155  Pa.  St.  394,  35  Am.  St.  Rep.  893, 
26  Atl.  745. 

So  of  a  contract  to  put  in  a  plumb- 
ing and  heating  plant.  Fairmont 
Plumbing  Co.  v.  Carr,  54  W.  Va.  272, 
46  S.  E.  458. 

See  also,  Peck-Williamson  Heating  & 
Ventilating  Co.  v.  Mclvnight,  140  Tenn. 
563,  205  S.  W.  419. 

•  Manning  v.  School  District,  124 
Wis.  84,  102  N.  W.  350. 

For  a  similar  provision,  see  Peck- 
Williamson  Heating  &  Ventilating  Co. 
V.  McKnight,  140  Tenn.  563,  205  S.  W. 
419. 
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tract.'  Similar  results  have  been  reached  under  a  contract  to  fur- 
nish a  printing  pressj*  a  separator,"  a  patent  elevator,"  a  harvest- 
ing machine,^*  a  die,^*  a  binding  machine,^'  or  an  organ  ^'  which  is 
to  operate  to  the  satisfaction  of  the  vendee.  One  who  is  to  make 
a  book-case  to  the  satisfaction  of  another,  can  not  recover  without 
showing  that  such  other  was  in  fact  satisfied.  It  is  not  enough  to 
show  that  he  ought  to  have  been  satisfied." 

A  contract  to  sell  realty  and  to  furnish  a  ** satisfactory  title/* 
means  a  title  satisfactory  to  the  vendee,^*  and  if  he  is  dissatisfied 
in  good  faith,  he  may  avoid  the  contract,  even  if  the  title  is  in  fact 
marketable.^*  A  contract  by  which  one  party  is  to  execute  a  bond 
to  the  satisfaction  of  the  adversary  party,  requires  actual  satis- 
faction," and  if  the  adversary  party,  when  acting  in  good  faith, 
believes  that  the  bond  is  not  sufficient,  his  decision  x»an  not  be 
reviewed.^  A  contract  to  furnish  beer  **of  satisfactory  quality," 
means  to  the  actual  satisfaction  of  the  purchaser,^^  although  it  has 
been  said  that  under  such  a  contract  the  buyer  may  reject  at  will.^ 

If  a  machine  is  sold  to  work  in  a  ** satisfactory''  manner,  this 
means  that  its  operation  must  be  satisfactory  as  the  vendee  operates 
it,  even  though  a  person  of  ordinary  skill  could  operate  it  properly 


I  Manning  v.  School  District,  124 
Wis.  84.  102  N.  W.  350. 

10  Campbell  Printing  Press  Co.  v. 
Thorp.  36  F^d.  414,  1  L.  R.  A.  645; 
Inman  Manufacturing  Co.  v.  American 
Cereal  Co..  124  la.  737,  100  N.  W.  860. 

II  Haney-Campbell  Co.  v.  Preston 
Creamery  Association,  119  la.  188|  93 
N.  W,  297. 

nSingerly  v.  Tliayer,  108  Pa.  St. 
291,  56  Am.  Rep.  207. 

« Walter  A.  Wood,  etc.,  Co.  v. 
Smith,  50  Mich.  565,  45  Am.  Rep.  57, 
15  N.  W.  906. 

MParr  v.  Northern  Electrical  Mfg. 
Co.,  117  Wis.  278,  93  N.  W.  1090. 

« Piano  Mfg.  Co.  v.  Ellis,  68  Mich. 
101,  35  N.  W.  841;  Osborne  v.  Francis, 
38  W.  Va.  312,  45  Am.  St.  Rep.  859. 
18  S.  E.  591. 

«McChire  v.  Briggs,  58  Vt.  82,  56 
Am  Rep  557,  2  Atl.  583. 

ITMcCarren  v.  McNulty,  78  Mass.  (7 
Gray)  139. 


CONTRACTS— vol.. 


ItLiberman  v.  Beck  with,  70  Conn. 
317,  65  Atl.  153;  Hollin«^8Worth  v.  Colt- 
hurst,  78  Kan.  4o5,  18  L.  R.  A.  (N.S.) 
741,  96  Pac.  851. 

See,  however,  §  2622.  note  10. 

ISLiberman  v.  Beckwith,  70  Conn. 
317,  8  Am.  &  Eng.  Ann.  Cas  271,  65 
Atl.  153;  Stofts  v.  Miller,  128  la.  633, 
105  N.  \y.  127;  Hollingsworth  v.  Colt- 
hurat,  78  Kan.  455.  18  L.  R.  A.  (N.S.) 
741,  96  Pac.  851;  Averett  v.  Lipacombe, 
76  Va.  404. 

a  Goldberg  v.  Feldman,  108  Md.  330, 
70  Atl.  245. 

21  Goldberg  v.  Feldman,  108  Md.  330, 
70  Atl.  245. 

22Joliet  Bottling  Co.  v.  Joliet  Citi- 
zens'  Brewing  Co.,  254  111.  215,  98  N.  E. 
263. 

23  Joliet  Bottling  Co.  v.  Joliet  Citi- 
zens* Brewing  Co.,  254  111.  215,  98  N. 
E.  263.  (In  this  case  the  quantity  also 
was  left  to  the  will  of  the  buyer  and 
the  transaction  was  probably  not  a 
contract  at  all.) 
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and  other  persons  in  the  vendee's  business  would  be  satisfied.** 
Thus  a  test  of  a  heater  for  a  residence  is  sufiicient  if  made  under 
the  supervision  of  ordinary  servants.  The  fact  that  a  skilled  engi- 
neer and  a  plumber  can  make  it  work  in  a  satisfactory  manner  does 
not  show  performance.*  If  the  machine  operates  reasonably  well, 
but  not  to  the  satisfaction  of  the  vendee,  he  may  avoid  the  contract, 
but  he  can  not  keep  the  machine  and  recoup  damagres.*' 


§  2622.  Theory  of  necessity  of  reasonable  dissatisfaction.  Other 
authorities  hold  that  a  provision  in  a  contract  not  involving  per- 
sonal taste  or  feeling,  or  any  personal  element,  to  the  effect  that 
it  is  to  be  performed  to  the  satisfaction  of  the  adversary  party, 
means  only  that  performance  must  be  such  that  the  adversary 
party,  if  a  reasonable  man,  would  be  satisfied  therewith.^  Accord- 
ingly, the  fact  that  the  adversary  party  is  in  fact  not  satisfied  does 
not  discharge  his  liability  under  this  theory,  if  it  is  found  that  a 
reasonable  man  would  have  been  satisfied  with  like  performance. 
While  this  theory  furnishes  ample  protection  against  unreasonable 
conduct  on  the  part  of  the  adversary  party,  it  practically  eliminates 
from  the  contract  the  provision  that  the  contract  is  to  be  performed 
to  the  satisfaction  of  the  adversary  party,  and  it  enables  the  party 
who  has  performed  the  contract  to  recover  as  though  such  words 
were  not  included  therein. 

Among  contracts  to  which  this  principle  applies  are  contracts  to 
sink  a  well  which  will  produce  a  satisfactory  fiow  of  water;*  to 


M  Haney-Campbell  Co.  v.  Creamery 
ABSOciation,  110  la.  188,  03  N.  W.  297. 

21  Adams,  etc.,  Co.  v.  Schnader,  155 
Pa.  St.  394,  35  Am.  St.  Rep.  893,  26 
Atl.  746. 

26  Campbell  Printing  Press  Co.  ▼. 
Thorp,  36  Fed.  414,  1  L.  R.  A.  646.' 

1  Alabama.  Higglns  Mfg.  Co.  ▼• 
Pearson,  146  Ala.  528,  40  So.  679. 

Colorado.  McCartney  v.  Badovinac, 
62  Colo.  76,  L.  R.  A.  1017 A,  1146,  160 
Pac.  100. 

niinois.  Keeler  v.  Clifford,  165  ni. 
644,  46  N.  E.  248. 

Iowa.  Kllis  V.  Interstate  Business 
Men's  Accident  Association,  183  la. 
1279,  L.  R.  A.  1918F,  414,  168  N.  W. 
211 


Massachusetts.  Hawkins  v.  Graham, 
140  MaRA.  284,  14  Am.  St.  Rep.  422, 
21  N.  E.  312;  Lockwood  Mfg.  Co.  v. 
Regulator  Co.,  183  Mass.  25,  66  N.  E. 
420;  C.  W.  Hunt  Co.  v.  Boston  Ele- 
vated Ry.  Co.,  199  Mass.  220,  86  N. 
E.  446;  Cashman  v.  Proctor,  200  Mass. 
272,  86  N.  E.  284. 

Michigan.  Hutton  v.  Sherrard,  183 
Mich.  356,  L.  R.  A.  1915E,  976,  150  N. 
W.  135. 

New  York.  Bowerj  National  Bank 
V.  Mayor,  etc.,  63  N.  Y.  336;  Thomp- 
son V.  Postal  Life  Ins.  Co.,  226  N.  Y. 
3r>3.  123  X.  E.  750. 

South  Dakota.  Richison  v.  Mead,  11 
S.  T>.  630,  80  N.  W.  131. 

2  Richison  v.  Mead,  11  S.  D.  639,  80 
N.  W.  131. 
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put  in  a  heating  apparatus  in  ''first-class  working  order/'  to  be 
paid  for  on  "satisfactory  completion"  when  ''such  acknowledg- 
ment has  been  made  by  the  owner  or  work  demonstrated";'  and 
to  alter  a  boiler,  payment  to  be  made  when  the  owner  is  "satisfied 
the  boilers  as  changed  are  a  success."^  A  contract  to  furnish  wire 
doors  and  screens  and  to  fit  them  in  a  house,  to  be  paid  for  "on 
satisfactory  completion  of  the  work,"  is  performed  so  that  the  con- 
tractor may  recover  if  he  has  performed  so  that  a  reasonable  man 
would  be  satisfied  with  such  performance.'  In  any  event,  the  satis- 
faction which  is  provided  for  relates  to  the  method  in  which  the 
contractor  has  performed  the  work,  and  not  to  the  original  selec- 
tions made  by  the  property  owner.*  A  contract  to  finish  wood- 
work "in  the  best  workmanlike  manner  to  the  entire  satisfaction 
of  the  owner,"  is  performed  by  doiner  the  work  in  a  good  and 
workmanlike  manner.''  A  similar  result  was  reached  under  a  con- 
tract  for  laying  tiles  on  a  roof  according  to  certain  plans  and 
specifications  to  the  satisfaction  of  the  owner.*  A  sold  pumps  to 
B,  which  were  to  work  in  a  satisfactory  manner.  This  was  held  to 
mean  to  the  satisfaction  of  a  reasonable  person,  and  not  necessarily 
the  city  engineer,  though  A  knew  that  B  was  to  deliver  such 
pumps  to  the  city  under  his  contract  with  it,  subject  to  the  engi- 
neer's approval.*  Similar  results  have  been  reached  under  a  con- 
tract to  furnish  an  evaporator,^*  or  graduated  milk-pans,"  or  a 
binding  machine,^*  or  hoisting  towers  and  equipment  therefor,^*  to 
the  satisfaction  of  the  vendee.  If  a  machine  is  sold  under  an  agree- 
ment that  it  is  to  work  satisfactorily  and  that  if  it  does  not  do  so 
the  seller  is  to  be  notified  and  given  an  opportunity  to  send  an 
expert  to  make  it  work  satisfactorily,  the  purchaser  must  give  the 
machine  a  fair  test,  must  give  the  requisite  notice,  and  if  the 
seller's  employe  does  not  make  it  work  satisfactorily,  he  must 
return  the  machine  within  a  reasonable  time.^* 


S  Hawkins  ▼.  Graham,  140  Mass.  284, 
14  Am  St.  Rep.  422,  21  N.  E.  312. 

^Ihiplex  Safety  Boiler  Co.  v.  Garden, 
101  N.  Y.  387,  64  Am,  Rep.  709,  4  N. 
K.  749. 

SHigginfi  Mfg.  Co.  y.  Pearson,  146 
Ala  528,  40  So.  679. 

tHi^ns  Mfjsr.  Co.  v.  Pearson,  146 
Ala.  528.  40  Ro.  579. 

7T)«n  ▼.  Noble,  116  N.  Y.  230.  15 
Am.  St.  Rep.  398,  5  L.  R.  A.  664,  22  N". 
K  406 

•  MoXeil  ▼.  Armstrong,  81  Fed.  943. 


tLockwood   Mfg.   Co.   v.   Regnlator 
Co.,  1S3  Mass.  26,  66  N.  E.  420. 

IP  Hartford  Sorghnm  Mfg.  Co.  v. 
Brnsh,  43  Vt.  628. 

IIDa^ett  ▼.  Johnson,  49  Vt.  945 

"May  V.  Hoover,  112  Ind.  456,  14  N. 
E.  472. 

13  C.  W.  Hnnt  Co.  v.  Boston  Elevate 
Ry.  Co.,  199  Mass.  220,  86  N.  E.  446. 

UAuto-Fedan  Hay  Press  Co.  ▼. 
Ward,  89  Kan.  218,  50  L.  R.  A.  (N.S.) 
783,  131  Pac.  595. 
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Under  a  contract  to  furnish  a  manufacturing  plant  **to  the 
acceptance"  of  the  adversary  party,  it  is  sufficient  if  a  plant  is 
furnished  which  would  satisfy  a  reasonable  man  as  a  performance 
of  the  specifications  thercforJ'  The  purchaser  can  not  avoid  the 
contract  if  the  plant  as  furnished  conforms  to  the  specifications, 
althoujrh  it  is  not  sufficient  to  perform  the  functions  which  he  de- 
cided it  to  perform.^*  If  the  principal  has  reserved  the  power  to 
approve  of  sales  made  by  an  agent,  and  if  the  agent  has  power  to 
purchase  such  property  himself,  the  principal  can  not  refuse  arbi- 
trarily to  approve  a  contract  by  which  the  agents  agree  to  buy 
such  property;"  and  the  vender's  refusal  to  investigate  the  suf- 
ficiency of  the  security  which  is  offered,  and  to  make  inquiry  of 
the  vendee  \s  banker  to  whom  he  is  referred  for  information, 
amounts  to  an  arbitrary  refusal^* 

A  contract  to  furnish  a  good  and  satisfactory  title  to  real  estate 
is  performed  by  furnishing  a  marketable  title.^'  Similar  results 
have  been  reached  under  a  contract  to  furnish  a  satisfactory  lease.*^ 

A  contract  to  do  a  piece  of  work  to  the  *' entire  satisfaction"  of 
the  adversary  party,  has  been  held  to  be  performed  when  done  in 
a  proper  manner,*^  as  under  a  contract  employing  an  actor.^  A 
contract  to  excavate  for  a  railroad  ** according  to  stakes  set  by  the 
engineer  and  to  his  satisfaction,"  requires  excavation  only  to 
stakes  then  in  place  and  does  not  give  the  engineer  the  right  to 
change  stakes  until  the  cut  is  completed  to  his  satisfaction.^  So  a 
contract  to  erect  a  wall,  giving  to  the  owner  power  to  determine  all 
questions  as  to  performance,  does  not  give  him  power  to  reject 
arbitrarily.'*  A  contract  for  electric  lighting  to  meet  the  approval 
of  a  certain  electric  light  company  and  to  be  a  first-class  job,  does 
not  make  such  approval  a  condition  precedent  so  as  to  oblige  the 
contractor  to  obtain  such  inspection  and  approval.^    A  contract  to 


W  Cashman  v.  Proctor,  200  Mass.  272, 
86  N.  E.  284. 

IS  Cashman  v.  Proctor,  200  Mass.  272, 
86  N.  E.  284. 

17  Button  V.  Sherrard,  183  Mich.  356, 
L.  R.  A.  1915E,  976,  150  N.  W.  135. 

tS  McCartney  v.  Badovinac,  62  Colo. 
76,  L.  K.  A.  1917A,  1146,  160  Pac   190. 

19 Moot  V.  Investment  Association, 
157  N.  Y.  201,  45  L.  R.  A.  666,  52  N. 
E.  1. 

See,  however,  §  2621,  notes  18  and 
19. 


20Mullally  V.  Greenwood.  127  Mo. 
138,  48  Am.  St.  Rep.  613,  29  S.  W.  1001. 
.21  Sloan  V.  Hayden,  110  Mass.  141. 

M  Smith  V.  Robson,  148  N.  Y.  252,  42 
N.  E.  677. 

23  Olson  V.  Ry.,  22  Wash.  139,  60  Pa. 
156. 

24Schlie88  v.  Grand  Rapids,  131 
Mich.  52,  90  N.  W.  700. 

2S  Smith  V.  Packard,  94  Va.  730,  27 
S.  E.  586. 
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sell  hops,  reserving  to  the  vendees  the  right  to  terminate  the  con- 
tract if  on  examination  they  should  determine  that  the  hops  to  be 
packed  would  not  produce  the  quality  called  for,  does  not  give 
them  the  right  to  reject  arbitrarily."  Such  contract,  therefore,  has 
a  consideration  and  is  mutually  binding. 

A  contract  to  furnish  evidence  to  the  satisfaction  of  one  of  the 
parties,  is  held  to  be  performed  if  the  evidence  which  is  furnished 
is  such  as  would  satisfy  a  reasonable  man.^^  A  contract  by  which 
a  detective  is  employed  to  ascertain  the  person  by  whom  a  certain 
crime  was  committed,  and  payment  is  to  be  made  when  such  facts 
are  established  to  the  satisfaction  of  such  person  who  employs  such 
detective,  is  performed  if  the  detective  furnishes  evidence  which 
would  satisfy  a  reasonable  man  acting  in  a  reasonable  manner." 
Under  a  contract  by  which  a  forfeiture  of  an  insurance  policy  is 
to  be  waived  if  the  insured  furnishes  satisfactory  evidence  of  his 
insurability,  the  insured  performs,  if  his  medical  examination  shows 
that  his  health  is  substantially  perfect,  even  if  the  insurer  is  not 
in  fact  satisfied."  Under  a  contract  of  accident  insurance,  which 
provides  that  no  recovery  can  be  had  for  an  accident  caused  by  the 
discharge  of  firearms,  unless  the  actual  character  of  such  discharge 
shall  be  proved  by  the  testimony  of  at  least  one  person  other  than 
the  insured,  who  was  an  eyewitness  of  the  event,  or  unless  the 
board  of  directors  are  satisfied  that  the  discharge  was  accidental, 
it  is  sufficient  if  evidence  of  the  actual  character  of  the  discharge 
is  offered  which  would  satisfy  reasonable  men  acting  reasonably." 
A  provision  for  reinstating  one  whose  policy  has  lapsed  by  failure 
to  pay  premiums  or  assessments,  subject  to  the  approval  of  the 


Slliileiithal  v.  Steams,  121  Fed.  197. 

n  McCartney  v.  Badovinac,  62  Colo. 
76,  L.  R.  A.  1917A,  1146,  160  Pac.  190; 
EDis  V.  Interstate  Business  Men's  Acci- 
dent Association,  183  la.  1279,  L.  R.  A 
1918F,  414,  168  N.  W.  212;  Thompson 
V.  Postal  Life  Ins.  Co.,  226  N.  T.  863, 
123  N.  E.  760. 

n  McCartney  v.  Badovinac,  62  Colo. 
76,  L.  R.  A.  1917 A,  1146,  160  Pac.  190. 

n  Thompson  v.  Postal  Life  Ins.  Co., 
226  N.  y.  363,  123  N.  E.  760. 

MEasland.  Brannstein  ▼.  Accidental 
Death  Ins.  Co.,  1  Best  ft  S.  782. 

United  States.  Charter  Oak  L.  Tns. 
Co.  V.  Rodel,  96  U.  S.  232,  24  L.  ed.  434. 


Iowa.  Ellis  V.  Interstate  Business 
Men's  Aoddent  Association,  188  IfU 
1279,  L.  R.  A.  1918F,  414,  168  N.  W. 
212. 

Massachiuetts.  KoyM  ▼.  Commercial 
Travelers'  Eastern  Aoei.  Asso.,  190 
Mass.  171,  76  N.  E.  666;  Traiser  y.  Com- 
mercial Trayelers'  Eastern  Acci.  Asso., 
202  Mass.  292,  88  N.  E.  901. 

New  Yorlc.  Reynolds  ▼.  Bqnitabie 
Acci.  Asso.,  69  Hun  13. 

Tennessee.  Accident  Ins.  Co.  ▼.  Ben- 
nett, 90  Tenn.  266,  26  Am.  8t.  Rep. 
686»  16  8.  V/.  728. 
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board  of  directors,  requires  reasonable  action  on  the  part  of  the 
board  of  directors,'^  and  it  does  not  give  them  power  to  refuse  to 
reinstate  such  member  arbitrarily.'^ 

Under  a  contract  between  a  public  corporation  and  a  paving  con- 
tractor, w^hich  contains  a  provision  that  the  council  shall  retain 
from  the  contract  price  money  sufficient  to  pay  unpaid  claims  for 
labor  or  material  if  sworn  statements  of  such  claims  are  filed  with 
the  council,  and  if  the  council  is  satisfied  that  such  claims  are  just 
and  unpaid,  the  council,  if  acting  in  good  faith,  way  retain  such 
amounts* 

If  a  provision  in  a  contract  under  which  savings  deposits  are 
made,  to  the  effect  that  in  case  of  the  loss  or  destruction  of  the 
savings  bank  book  such  deposits  can  not  be  withdrawn  unless  proof 
is  made  to  the  satisfaction  of  the  trustees  or  the  treasurer  that  such 
book  has  been  lost  or  destroyed,  is  construed  as  giving  to  the  trus- 
tees or  the  treasurer  the  final  and  uncontrolled  determination  of 
such  question  of  fact,  such  provision  is  regarded  as  invalid.^ 

§  2623.  Sufficiency  of  reasonable  dissatisfaction.  Whether  the 
contract  is  one  which  involves  personal  taste  or  not,  a  provision  for 
performance  to  the  satisfaction  of  one  of  the  parties  is  not  per- 
formed if  a  reasonable  man  would  not  have  been  satisfied  under 
the  circumstances.^  A  contract  for  plastering  "to  the  satisfaction 
of  the  owner,*'  is  not  performed  if  it  is  so  defective  that  the  ovnier 
has  reasonable  cause  for  dissatisfaction.^  Under  a  contract  reserv- 
ing to  one  party  the  right  to  terminate  the  contract  if  he  is  satis- 
fied that  the  adversary  party  is  delaying  performance  unnecessarily, 
his  determination  of  such  fact  is  final  if  not  unreasonable.^ 


§  2624.  Dissatisfaction  as  ground  for  discharge  of  contract.    It 

is  occasionally  provided  that  a  contract  is  to  take  effect  and  that 


31  Hinchliffe  ▼.  Minnesota  Commercial 
Men's  Ass'n.,  —  Minn.  — ,  171  N.  W. 
776. 

32  Hinchliife  v.  Minnesota  Commercial 
Men's  Ass'n.,  —  Minn.  — ,  171  N.  W. 
776. 

33  Carlisle  v.  Spain,  147  Mich.  158,  110 
N.  W.  532. 

34  Webber  v.  Cambridcreport  Savings 
Bank,  186  Mass.  314.  71  N.  E.  567. 

1  Miller  v.  Atlantic  City,  74  N.  J.  L. 
345,  68  Atl.  64;  Pormann  y.  Walsh,  97 


Wis.  356,  65  Am.  St.  Rep.  125,  72  N. 
W.  881. 

It  is  said  to  be  sufficient  if  the  party 
acts  ''reasonably  and  in  frood  faith 
under  an  honest  sense  of  dissatisfac- 
tion." Dubinsky  v.  Wells  Brothers  Co., 
218  Mass  232,  105  N.  E.  1004. 

2  Poorman  y.  Walsh,  97  Wis.  356,  65 
Am.  St.  Rep.  125,  72  N.  W.  881. 

3  Miller  v.  Atlantic  aty,  74  N.  J.  L. 
345,  68  Atl.  64. 
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performance  is  to  begin,  but  that  one  of  the  parties  reserves  the 
right  to  terminate  such  contract  if  he  is  dissatisfied  with  the  per- 
formance of  such  contract.  The  same  principles  which  apply  to 
performance  to  the  satisfaction  of  one  of  the  parties,  apply  to  con- 
ditions of  this  sort  reserving  the  right  to  terminate  the  contract  in 
case  of  dissatisfaction.  On  the  one  hand,  genuine  dissatisfaction  is 
necessary  in  order  to  justify  the  termination  of  the  contract  under 
sach  a  provision.*  A  provision  allowing  a  contract  to  be  canceled 
"for  any  good  cause"  on  sixty  days'  notice  by  either  party,  means 
any  cause  assigned  in  good  faith.*  A  provision  in  a  mining  con- 
tract that  the  owner  may  terminate  it  if  satisfied  that  the  system 
of  mining  was  prejudicial  to  the  mine,  does  not  give  him  the  right 
to  terminate  it  arbitrarily.*  This  principle  applies  to  contracts  in 
which  the  personal  element  is  material,*  such  as  a  contract  of 
agency.*  Under  a  provision  in  a  contract  for  the  employment  of  an 
agent  to  the  effect  that  the  principal  may  terminate  such  contract 
if  in  his  opinion  the  financial  condition  of  the  agent  will  make  him 
unable  to  perform  such  contract,  such  election  to  terminate  such 
contract  must  be  exercised  by  the  principal  in  good  faith.*  Whether 
reasonable  grounds  for  dissatisfaction  must  exist  or  whether  a 
genuine  dissatisfaction  is  sufficient,  whether  reasonable  or  not,  is  a 
question  the  solution  of  which  depends  upon  the  nature  of  the 
contract.  If  the  contract  is  one  which  does  not  involve  personal 
taste  and  the  like,  or  personal  services,^  such  as  a  contract  for  the 
lease  of  realty  which  contains  a  provision  authorizing  the  lessor 
to  terminate  such  lease  in  case  of  dissatisfaction,*  the  party  who 
seeks  to  terminate  such  contract  must  show  that  he  has  reasonable 
grounds  for  dissatisfaction.  If  the  contract  is  one  which  involves 
personal  taste  and  feeling,*  such  as  a  contract  for  the  rendition  of 
services  of  a  personal  nature,  as  long  as  they  are  ** satisfactory"  to 


1  Anvil  Mining  Go.  v.  Humble,  153  U. 
S.  MO,  38  L.  ed.  814;  Cummer  v.  Buttn, 
40  Mich.  322,  29  Am.  Hep.  530;  Bnicker 
V.  Manistee  ft  O.  R.  Ry.  Co:,  166  Mich. 
330.  130  N.  W.  822;  Holton  v.  Mon- 
arch Motor  Car  Co.,  202  Mich.  271,  168 
N.  W,  539;  Magee  v.  Scott  Lumber  Co., 
78  Minn.  11,  80  N.  W.  781. 

2  Cummer  v.  Butts,  40  Mich.  322,  29 
Am.  Rep.  530. 

3  Anvil  Mining  Co.  v.  Humble,  153  U. 
S.  540,  38  L.  ed.  814. 


•  IT<.>Uon  V.  Monarch  ^Totor  Car  Co., 
202  Mich.  271,  168  N.  W.  539. 

•  ITolton  V.  Monarch  Motor  Car  Co., 
202  Mich.  271,  168  N.  W.  530. 

B  Holton  V.  Monarch  Motor  Car  Co., 
202  Mich.  271,  168  N.  W.  539. 

TBarr  v  Van  T>uyn,  45  la.  228;  Gark 
V.  Kelly  (Ta.),  109  N.  W.  202. 

S Clark  V.  Kelly  (la.),  109  N.  W.  292. 

9  United  States.  American  Music 
Stores  V.  Kussel,  232  Fed.  306,  L.  R. 
A.  1916F,  882. 
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the  employer  J*  such  contract  may  be  terminated  at  any  time  when 
the  party  to  whom  such  power  of  terminating  the  contract  is  re- 
served is  dissatisfied  in  good  faith.  In  contracts  of  this  sort,  the 
existence  of  reasonable  grounds  for  dissatisfaction  is  immaterial, 
and  it  can  not  be  inquired  into."  Under  a  contract  of 
agency,  which  by  its  terms  may  be  terminated  by  the  principal 
whenever  he  is  dissatisfied  with  the  results,  the  agent  can  not 
recover  damages  if  the  principal  terminates  such  contract  in  good 


Georgia.  Mackenzie  v.  Minis,  132  Ca. 
32:J.  23  L.  R.  A.  (N.S.)  1003,  03  S.  E. 
900. 

Iowa.  Daniels  v.  Decatur  County,  99 
la.  440,  08  X.  W.  718. 

Michigan.  Koeliler  v.  Buhl.  04  Mich. 
400;  Sax  v.  R.  R.,  125  Mich.  252,  84 
Am.  St.  Rep.  572,  84  N.  W.  314; 
Sclimand  v.  Jandorf,  175  Mich.  88,  44 
L.  R.  A.  (N.S.)  680,  140  N.  W.  996; 
Garlock.  v.  :Motz  Tire  &  Rubber  Co.,  192 
Mich.  OGT),  ir,9  X.  W.  344. 

Minne!^ota.  Frary  v.  Rubber  Co.,  62 
Minn.  204,  18  L.  R.  A.  644,  53  N.  W. 
1156. 

New  Jersey.  Moriarty  v.  Board  of 
Commissioners,  89  X.  J.  385,  08  Atl. 
465  Faffirmed,  Moriarty  v.  Board  of 
Commissioners,  89  N.  J.  385,  100  Atl. 
10701. 

Pennsylvania.  Corgan  v.  George  F. 
Lee  Coal  Co.,  218  Pa.  St.  386,  120  Am. 
St.  Rep.  St)l,  67  Atl.  655. 

Vermont.  Rossiter  v  Cooper,  23  Vt. 
522. 

Wisconsin.  Evans  v.  Bennett,  7  Wis. 
404. 

10  United  States.  American  Music 
Stores  V.  Kussel,  232  Fed.  306,  L.  R. 
A.  1016F,  882. 

Georgia.  Mackenzie  v.  Minis,  132  Ga. 
323,  23  L.  R.  A.  (N.S.)  1003,  63  S.  E. 
900. 

Iowa»  Daniels  v.  Decatur  County,  99 
la.  440,  68  N.  W.  718. 

Michigan.  Koehler  v.  Buhl,  94  Mich. 
496;  Sax  v.  Detroit  G.  H.  &  M.  R.  R. 
Co.,  125  Mich.  252,  84  Am.  St.  Rep. 
672,  84  N.  W.  314;    Schmand  v.  Jan- 


dorf, 176  Mich.  88,  44  L.  R.  A.  (N.S.) 
680,  110  N.  W.  090;  Garlock  v.  Motz 
Tire  &  Rubber  Co.,  192  Mich,  665,  159 
N.  W.  344. 

Minnesota.  Frary  v.  American  Rub- 
ber Co.,  52  Minn.  264,  18  L.  R.  A.  644, 
63  N.  W.  1156. 

New  Jersey.  Moriarty  v.  Board  of 
Commissioners,  89  N.  J.  386,  98  Atl. 
465  f affirmed,  Moriarty  v.  Board  of 
Commissioners,  90  N.  J.  328,  100  Atl. 
1070]. 

Pennsylvania.  Corgan  v.  George  F. 
Lee  Coal  Co.,  218  Pa.  St.  386,  120  Am. 
St.  Rep.  801,  67  Atl.  655. 

Vermont.  Rossiter  v.  Cooper,  23  Vt. 
622. 

Wisconsin.  Evans  v.  Bennett,  7  Wis. 
404. 

11  United  States.  American  Music 
Stores  V.  Kussel,  232  Fed.  306,  L.  R. 
A.  1916F,  882. 

Georgia.  Mackenzie  v.  Minis,  132  Ga. 
323,  23  L.  R.  A.  (N.S.)  1003,  63  S.  E. 
900. 

Iowa.  Daniels  v.  Decatur  County,  99 
la.  440,  68  N.  W,  718. 

Michigan.  Koehler  v.  Buhl,  94  Mich. 
496;  Sax  v.  R.  R.,  125  Mich.  252,  84 
Am.  St.  Rep.  672,  84  N.  W.  314; 
Schmand  v.  Jandorf,  175  Mich.  88,  44 
L.  R.  A.  (N.S.)  680,  140  N.  W.  996; 
Garlock  v.  Motz  Tire  &  Rubber  Co., 
192  Mich.  666,  159  N.  W.  344. 

Minnesota.  Frary  v.  American  Rub- 
ber Co..  62  Minn.  264,  18  L.  R.  A.  644, 
63  N.  W.  1166. 

New  Jersey.  Moriarty  v.  Board  of 
Commissioners,  89  N.  J.   385,  98  Atl. 
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faith,  whether  upon  reasonable  grounds  or  not."  In  case  of  actual 
dissatisfaction,  whether  justified  or  not,  an  employer  may  terminate 
a  contract  of  employment  as  chef,^'  gardener,^*  furrier,^'  candy 
maker,"  as  mining  foreman,"  or  manager  of  a  business."  A  county 
may  discharge  a  superintendent  of  bridge  work,  who  is  employed 
as  long  as  his  work  is  satisfactory  to  the  county  commissioners, 
where  they  are  dissatisfied  with  him  for  advising  them  to  accept 
exorbitant  bids  for  bridge  material  in  which  he  was  interested, 
even  if  such  advice  was  not  within  the  terms  of  his  employment, 
where  the  superintendent  and  the  board  both  treated  it  as  part  of 
his  work." 

§2625.  Approval  of  architect  or  engineer  as  condition  prece- 
dent— ^Necessity.  In  the  absence  of  a  provision  which  either  ex- 
pressly or  by  necessary  implication  makes  the  approval  of  a  third 
person,  such  as  an  architect,  engineer,  and  the  like,  a  condition 
precedent  to  recovery  upon  the  contract,  such  approval  will  not  be 
regarded  as  a  condition  precedent,^  even  though  the  contract  pro- 
vides for  supervision  by  such  architect,  engineer,  and  the  like. 
Clauses  of  this  sort  are  not  favored  in  construction,^  and  they  are  not 
extended  beyond  the  words  of  the  parties  or  the  necessary  infer- 


465  [affirmed,  Moriarty  v.  Board  of 
Commissioners,  00  N.  J.  328,  100  Atl. 
10701. 

Pennsylvania.  Corgan  v.  George  F. 
Lee  Coal  Co.,  218  Pa.  St.  386,  120  Am. 
St.  Rep.  801,  67  Atl.  655. 

Vermont.  Bossiter  v.  Cooper,  23  Vt. 
522. 

Wisconsin.  Evans  v.  Bennett,  7  Wis. 
404. 

laGarlock  v.  Motz  Tire  &  Rubber 
Co..  102  Mich.  665,  150  N.  W.  344. 

13  Bush  ▼.  Kon,  2  Colo.  App.  48. 

14  Mackenzie  v.  Minis,  132  Ga.  .323,  23 
L.  R.  A.  (N.S.)  1003.  63  S.  E.  000. 

IBKoehler  v.  Buhl,  04  Mich.  406,  54 
N.  W.  1.57. 

ItSchmand  v.  Jandorf,  175  Mich.  88, 
44  L.  R.  A.  (N.S.)  680,  140  N.  W.  006. 

17  Corgan  v.  George  F.  Lee  Coal  Co., 
218  Pa.  St.  386,  120  Am.  St.  Rep.  801, 
67  AtL  655. 


1i  American  Music  Stores  v.  Kussel, 
232  Fed.  306,  L.  R.  A.  1016F,  882;  Frary 
V.  Rubber  Co.,  52  Minn.  264,  18  L.  R.  A. 
644,  53  N.  W.  1156. 

1i  Daniels  v.  Decatur  County,  00  la. 
440,  68  N.  W.  718. 

1  Derby  Desk  Co.  v.  Conners  Brs. 
Construction  Co.,  204  Mass.  461.  00  N. 
E.  543;  Welch  v.  Hubschmitt  Buildinj? 
&  Woodworking  Co.,  61  N.  J.  L.  57,  38 
Atl.  824 ;  Hunn  v.  Pennsylvania  Institu- 
tion for  Instruction  of  the  Blind.  221 
Pa.  St.  403,  18  L.  R.  A.  (N.S.)  1248^  70 
Atl.  812;  Baumgartner  v.  Renton,  06 
Wash.  .588,  165  Pac.  484. 

See  alHo,  McDowell  v.  Hemming  Mfg. 
Co.,  ni  N.  J.  L.  200,  102  Atl.  680. 

2  Hunn  v.  Pennsylvania  Institution, 
221  Pa.  St.  403.  18  L.  R.  A.  (N.S.)  1248, 
70  AtL  812;  Baumgartner  v.  City  of 
Renton,  06  Wash.  588, 165  Pac.  484. 
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ences  which  must  be  drawn  from  the  words  which  are  used.*  It 
has  been  held  that  if  the  certificate  does  not  specifically  make  the 
certificate  of  the  architect  a  condition  precedent  to  any  recovery, 
but  merely  provides  that  payment  shall  be  made  upon  such  cer- 
tificate, a  contractor  who  has  fully  performed  may  recover  on  the 
common  counts  w^ithout  producing  such  certificate  or  accounting 
for  its  absence.*  A  contract  which  provides  for  manufacturing 
certain  articles  in  accordance  with  the  specifications,  as  laid  down 
by  a  certain  board,  does  not  make  the  approval  of  such  board  a 
condition  precedent  to  the  right  to  recover  on  such  contract  if  the 
articles  conform  to  such  specifications.*  If  the  property  owner  or 
the  architect  is  by  law  required  to  obtain  the  approval  of  certain 
public  officers  to  the  plans  according  to  which  the  building  is  to  be 
constructed,*  and  the  contractor  does  not  undertake  to  obtain  such 
approval,  such  approval  is  not  a  condition  precedent  to  the  con- 
tractor's right  to  recover  if  he  has  performed  the  contract,^  even 
if  the  plans  are  not  approved  by  the  proper  public  officer.* 

Like  other  contracts,*  such  a  contract  must  be  construed  as  a 
whole ;  ^*  and  a  provision  in  one  clause  which  makes  the  deter- 
mination of  the  work  by  the  engineer  or  architect  final  and  con- 
clusive, may  be  controlled  by  another  clause  which  permits  the 
property  owner  to  interpose  claim  for  defective  work  within  a 
specified  time."  At  the  same  time  an  unequivocal  provision  for 
performance  to  the  satisfaction  of  the  architect,  is  not  overcome  by 
a  subsequent  equivocal  provision.^^  A  provision  that  materials 
which  are  delivered  must  be  to  the  satisfaction  of  the  architect,  is 
not  overcome  by  a  subsequent  provision  for  making  payments  in 
advance  of  delivery.^* 

§  2626.  Express  provision  for  approval  of  architect  or  engineer 
as  condition  precedent — ^Validity.  Examples  of  conditions  prece- 
dent, the  non-performance  of  which  suspends  the  right  of  action 


SHunn  V.  Pennsylvania  Institution, 
221  Pa.  St.  403,  18  L.  R.  A.  (N.S.)  124fi, 
70  Atl.  812. 

4  Davis  V.  Badders,  05  Ala.  348,  10 
So.  422;  Gillis  v.  Cobe,  177  Mass.  684, 
59  N.  E.  455. 

5  McDowell  V.  Hemming  Mfg.  Co.,  91 
N.  J.  L.  209,  102  Atl.  680. 

•  Ordway  v.  Newbnryport,  230  Mass. 
306,  119  N.  £.  863. 

7  Ordway  v.  Newburyport,  230  Mass. 
306,  119  N.  E.  863. 


•  Ordway  v.  Newburyport,  230  Mass. 
306,  119  N.  E.  863. 

•  See  f2038. 

10  Baumgartner  v.  Renton,  96  Wash. 
588,  165  Pac.  484. 

11  Baumgartner  v.  Renton,  96  Wash. 
588,  165  Pac.  484. 

12Bateman  v.  Mapel,  145  Cal.  241,  78 
Pac.  734. 

13  Bateman  v.  Mapel,  145  Cal.  241,  78 
Pac.  734. 
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until  such  conditions  are  performed,  are  often  found  in  building 
and  construction  contracts.  Under  a  provision  that  payment  is  to 
be  made  upon  certificates  to  be  given  by  a  third  person,  such  cer- 
tificate is  conclusive  in  the  absence  of  fraud,  bad  faith,  collusion, 
evident  mistake  or  waiverJ  A  provision  that  an  estimate  of  work 
is  to  be  made  by  an  engineer,^  or  by  an  architect,'  and  that  a  cer- 


1  Canada,  The  QueeQ  v.  Cimon,  23 
Can.  S.  C.  62. 

United  States.  Martinsburg  &  Po- 
tomac Ry.  Co.  V.  March,  114  U.  S.  649, 
29  L.  ed.  255;  Lewis  v.  Ry.,  49  Fed. 
708;  Summers  V.  Ry.»  49  Fed.  714; 
Pauly,  etc.,  Mfg.  Co.  v.  HemphiU  Coun- 
ty, 62  Fed.  698,  10  C.  C.  A.  596;  Mundy 
V.  Ry.,  67  Fed.  633;  Elliott  v.  Ry.,  74 
Fed.  707,  21  C.  C.  A.  3;  Newman  v. 
United  Stiates,  81  Fed  122;  Casey  v. 
Canton,  253  Fed.  589;  Utah  Construc- 
tion Co.  y.  St.  Louis  Construction  & 
Equipment  Co.,  254  Fed.  321. 

Alabama.  Shriner  v.  Craft,  166  Ala. 
146,  28  L.  R.  A.  (N.S.)  450,  51  So.  884. 

Arkansas.  Fitz^rald  v.  Walker,  55 
Ark.  148,  17  S.  W.  702;  Carlile  v.  Cor- 
rigan,  83  Ark.  136,  103  S.  W.  620. 

Colorado.  Sterling  v.  Hurd,  44  Colo. 
436,  98  Pac.  174. 

Connecticut.  Jones  &  Hotchkiss  Co. 
V.  Davenport,  74  Conn.  418,  60  Atl-  1028. 

Illinois.  Barbee  v.  Findlay.  221  111. 
251,  77  N.  E.  590;  Andrew  Lohr  Bot- 
tling Co.  V.  Ferguson,  223  111.  88,  114 
Am.  St.  Rep.  305,  79  N.  E.  35. 

Kansas.  Edwards  v.  Hartshorn,  72 
Kan.  19,  1  L.  R.  A.  (N.S.)  1050,  82  Pac. 
620. 

Maryland*    Filston  Farm  Co.  v.  Hen- 
derson, 106  Md.  336,  67  Atl.  228;  Pope 
V.  King,  108  Md.  37,  16  L.  R.  A.  (N.S.) 
489,  69  Atl.  417. 

Massachnsetts.  Norcross  ▼.  Wyman, 
187  Mass.  25,  72  N.  E.  347. 

Midilgan.  Young  v.  Stein,  162  Mich. 
310,  125  Am.  St.  Rep.  412,  17  L.  R.  A. 
(N.S.)  231,  116  N.  W.  195;  Schneider 
V.  Ann  Arbor,  195  Mich.  599,  162  N.  W. 
110. 

Minnesota.  Robertson  v.  Grand  Rap- 
ids, 96  Minn.  69,  104  N.  W.  715. 


Mississippi.  Standard  Const.  Co.  v. 
Brantley  Granite  Co.,  90  Miss.  16,  43 
So.  300. 

Missouri.  Chapman  v.  Ry.,  114  Mo. 
542,  21  S.  W.  S5S. 

Nebraska.  Katz-Craig  Contracting 
Co.  V.  Cozad,  101  Neb.  189,  162  N.  W. 
490;  Howard  County  v.  Pesha,  —  Neb. 
— ,  172  N.  W.  65. 

New  York.  Brady  v.  New  York,  112 
N.  Y.  480,  2  L.  R.  A.  761,  20  N.  E.  890. 

Ohio.  Ashley  v.  Henahan,  56  O.  S. 
559,  47  N.  E.  673. 

Pennsylvania.  Gonder  v.  Ry.,  171 
Pa.  St.  492,  33  Atl.  61. 

Wisconsin.  McAlpine  v.  Academy, 
101  Wis.  408.  78  N.  W.  173. 

2  United  States.  Lewis  ▼.  Ry.,  40 
Fed.  708;  Summers  v.  Ry.,  49  Fed.  714; 
Mundy  v.  Ry.,  07  Fed.  633;  Utah  Con- 
struction Co.  v.  St.  Louis  Construction 
&  Equipment  Co.,  264  Fed.  321;  Bar- 
low V.  United  States,  36  Ct.  CI.  614 
[modified  and  affirmed,  184  U.  S.  123, 
46  L.  ed.  463]. 

Illinois.  Andrew  Lohr  Bottling  Co.  v. 
Ferguson,  223  III.  88,  114  Am.  St.  Rep. 
306.  79  N.  E.  36. 

Iowa.  Ross  V.  McArthur,  85  la.  203, 
52  N.  W.  125. 

Kansas.  Edwards  v.  Hartshorn,  72 
Kan.  10,  1  L.  R.  A.  (N.S.)  1050,  82  Pac. 
620. 

MissouiL  McGregor  v.  J.  A.  Ware 
Construction  Co.,  188  Mo.  611,  87  S.  W. 
981. 

Virginia.  Johnston  v.  Bunn,  108  Va. 
490,  19  L.  R.  A.  (N.S.)  1064,  62  S.  E. 
341. 

3  United  SUtes.  Mitchell  v.  Dough- 
erty, 86  Fed.  a)9;  Toomey  v.  United 
States.  49  a.  CI.  172. 

Alabama.  Shriner  v.  Craft,  166  AUi. 
146,  28  L.  R.  A.  (N.S.)  450,  51  So.  884. 
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tificate  must  be  obtained  from  such  engineer  or  architect  that  the 
work  done  is  done  in  a  proper  manner,  before  the  contractor  can 
recover  for  such  work,  is  generally  upheld  as  a  valid  covenant.* 
The  engineer  or  architect  must  act  fairly  and  impartially  as  be- 
tween the  parties;'  and  his  duties  are  analogous  to  those  of  an 
arbitrator.* 

Whether  authority  can  be  given  to  the  architect  or  engineer  to 
pass  upon  questions  involving  his  own  default,  is  a  question  upon 
which  there  is  a  conflict  of  authority.  It  has  been  held  that  such 
power  may  be  conferred  upon  him,^  but  in  other  jurisdictions  it  is 
said  that  the  arbitration  clause  does  not  apply  to  a  dispute  in  which 
the  architect  himself  is  involved.' 


§  2627.  Approyal  or  certificate  as  express  condition.  Under  a 
specific  provision  therefor,  the  obtaining  of  such  certificate  is  a 
condition  precedent  to  any  recovery  by  the  contractor  upon  his 
contract  unless  the  obtaining  of  such  certificate  is  excused  or 
waived  in  some  manner.^  Under  a  contract  to  refer  disputes  aris- 
ing out  of  a  construction  contract  to  a  designated  person,  a  refusal 


Illinois.  Barbee  v.  Findlay,  221  lU. 
261,  77  N.  E.  500;  Bloomington  Hotel 
Co.  V.  Garthwait,  227  ni.  613,  81  N.  E. 
714. 

Maryland.  Pope  v.  King,  108  Md.  37, 
16  L.  R.  A.  (N.S.)  489,  60  Atl.  417. 

Massachusetts.  Hebert  v.  Dewey, 
101  Mass.  40.3,  77  N.  E.  822;  Loftus  v. 
Jorjorian,  104  Mass.  165,  80  N.  E.  235; 
Hennebique  Const.  Co.  v.  Boston  Cold 
Storage  &  Terminal  Co.,  230  Mass.  456, 
L.  R.  A.  1018F,  374,  110  N.  E.  948. 

Michigan.  Kelly  v.  Muskegon,  110 
Mich.  520,  68  N.  W.  282;  Young  v. 
Stein,  152  Mich.  310,  125  Am.  St.  Rep. 
412,  116  N.  W.  105. 

Nebraska.  Anderson  v.  Imhoff,  34 
Neb.  335,  51  N.  W.  854. 

Oregon.  Hoskins  v.  Powder  Land  ft 
IrricjR«on  Co.,  00  Or.  217,  176  Pac.  124. 

4  Pope  V.  King.  108  Md.  37,  16  L.  R. 
A.  (N.S.)  480,  60  Atl.  4l7;  Johnston  v. 
Bunn.  108  Va.  400,  10  L.  R.  A.  (N.S.) 
1064,  62  S.  E.  341. 

Contra,  if  the  contract  is  for  con- 
clusive determination.     Fulton  County 


V.  Gibson,  158  Ind.  471,  63  N.  E.  082. 
Or  is  for  arbitration  in  advance  upon 
the  question  whotlier  the  agreement 
has  been  violated  Jones  v.  Brown,  171 
Mass.  318,  50  N  E  648;  Schneider  ▼. 
Ann  Arbor,  195  Mich.  500,  162  N.  W. 
110. 

8  Lantry  Contracting  Co.  v.  Atchison, 
Topeka  &  Santa  Fe  Ry.,  102  Kan.  790, 
172  Pac.  627. 

•  Lantry  Contracting  Co.  v.  Atchison^ 
Topeka  &  Santa  Fe  Ry.,  102  Kan.  700, 
172  Pac.  527. 

On  the  question  of  the  duties  of  the 
arbitrator,  see  SI  2525  and  2535  et  seq. 

7  Firestone  Tire  &  Rubber  Co.  ▼. 
Riverside  Bridge  Co.,  247  Fed.  625. 

SMcHoskey  v.  Marks,  263  Pa.  St. 
441,  106  Atl.  729. 

On  this  subject  in  Scotch  law  see. 
The  Interpretation  of  Reference  Clauses 
in  Contracts,  by  R.  D.  Melville,  16  Ju- 
ridical Review,  207. 

1  United  States.  Bush  v.  Jones,  144 
FW.  042,  75  C.  C.  A.  582,  6  L.  R.  A. 
(N.S.)  774;  Casey  y.  Canton,  253  Fed. 
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to  submit  such  disputes  precludes  recovery  by  the  contractor.* 
Thus  under  a  building  contract,  a  provision  that  the  architect  shall 
decide  the  value  of  alterations,'  or  shall  certify  the  progress  of  the 


580;  Utah  Construction  Co.  v.  St  Louis 
Construction  &  Equipment  Co.,  254  Fed. 
321. 

Alabama.  First  National  Bank  ▼. 
Fidelity  &  Deposit  Co.,  145  Ala.  335, 
117  Am.  St.  Rep.  45,  5  L.  R.  A.  (N.S.> 
418,  40  So.  415. 

Arkansas.  Hot  Sprin^is,  etc.,  Ry.  Co. 
V.  Maher,  48  Ark.  622,  3  S  W  630;  Car- 
lile  V.  Corrijjan,  83  Ark.  13fi,  103  S.  \V. 
620. 

California.  Coplew  ▼.  Durand,  153 
Cal    27S,  03  Pac.  38. 

nimois.  Packard  v.  Van  Schoick,  58 
111  70;  Coey  v.  Lehman,  70  111.  173; 
Barney  v.  Giles,  120  111.  154,  11  ^  E. 
206;  Stose  V.  Heissler,  120  111  433,  60 
Am  Rep  563,  UN  E.  161;  Barbce  v. 
Findlay,  221  111  251,  77  N.  E.  590; 
Bloom  in;;ton  Hotel  Co.  v.  Garth  wait, 
227  111   613,  81  N.  E.  714 

Kansas.  Edwards  v.  Hartshorn,  72 
Kan  10.  1  L  R.  A.  (N.S.)  1050,  82  Pac. 
520  (obiterK 

Maryland.  Filston  Farm  Co.  v.  Hen- 
derson. 106  Md.  335,  67  Atl  228;  Pope 
V.  King,  108  Md  37,  10  L  R.  A.  (N.S.) 
480,  60  Atl.  417 

Massachusetts.  Gillis  v.  Cobe,  177 
Mass  584,  50  N.  E.  455;  Hebert  v.  Dew- 
ey, 101  Mass.  4a^,  77  N.  E.  822;  Loftus 
▼.  Jorjorian,  104  Mass.  ia5,  80  N.  E. 
235;  Hennebique  Construction  Co.  v. 
Boston  Cold  Storajye  &  Terminal  Co., 
230  Mass.  456,  L.  R  A.  1018F,  374.  119 
N.  E  948;  Marsch  v.  Southern  New 
En<;1and  R.  Corp.,  230  Mass.  483,  120 
N.  E.  120. 

Michigan.  Hanley  t.  Walker,  70 
Mich.  607,  8  L.  R.  A.  207,  45  N.  W.  57; 
YounjT  V.  Stein,  152  Mich.  310,  125  Am. 
St.  Rep.  412,  116  N.  W.  105. 

Mississippi.  Standard  Const.  Co.  y. 
Brantley  Granite  Co.,  90  Miss.  16,  43 
So.  300. 


Montana.  McGlautlin  v.  Wormser,  28 
Mont.  177,  72  Pac.  428. 

New  Jersey.  Kirtland  v.  Moore,  40 
N.  J.  Eq.  106,  2  Atl.  260;  Sheyer  v. 
Pinkerton  Const.  Co.  (N.  J.),  50  AtL 
462. 

New  York.  Smith  v.  Briggs,  3  Denio 
(X  Y.)  73;  Smith  v.  Brady,  17  X.  Y. 
173,  72  Am.  Dec.  442;  Wangler  v.  Swift, 
00  X.  Y.  38;  Xational  Contracting  Co. 
V.  Hudson  River  Water  Power  Co.,  102 
N.  Y.  200.  84  X.  E.  965. 

Ohio.  Ashley  v.  Henahhn,  56  O.  S. 
650,  47  X.  E.  573. 

Pennsylvania.  O'Reilly  v.  Kernes,  52 
Pa.  St.  214;  Hunn  v.  Pennsylvania  In- 
stitution. 221  Pa.  St.  4a3,  18  L.  R.  A. 
(XS.)  1248,  70  Atl.  812;  McCloskey  v. 
Marks,  441  Pa.  St.  263,  106  Atl.  729. 

Texas.  Boettler  v.  Tendick,  73  T^ex. 
488,  5  L.  R.  A.  270,  11  S.  W.  497;  Scott 
V.  Construction  Co.  (Tex.  Civ.  App.),  65 
S.  \V.  37. 

Virginia.  Johnston  v.  Bunn,  108  Va. 
490,  19  L.  R.  A.  (N.S.)  1064,  62  S.  E. 
341. 

West  Virginia.  McConnell  v.  Hewes, 
50  W.  Va.  33,  40  S.  E.  436;  Charleston 
Lumber  Co.  v.  Friedman,  64  W.  Va. 
151,  61  S.  E.  815. 

Wisconsin.  Wendt  v.  Vogel,  87  Wis. 
462,  58  X.  W.  764;  Foster  Lumber  Co. 
V.  Atkinson,  94  Wis.  578,  6l)  N.  W.  347; 
Burnham  v.  Milwaukee,  100  Wis.  65, 
75  X.  W.  1014;  John  Pritzlaflf  Hard- 
ware Co.  V.  Berghoefer,  103  Wis.  359, 
79  N.  W.  664;  Coorsen  v.  Ziehl,  103 
W^is.  381,  79  N.  W\  562. 

2^Ieyers  v.  Construction  Co.,  20  Or. 
603,  27  Pac.  584;  Fulton  v.  Peters,  137 
Pa.  St.  613,  20  Atl.  936. 

3  Seim  v.  Krause,  13  S.  D.  530,  83  N. 
W.  583;  East  Tennessee,  etc.,  Ry.  v. 
Mfg.  Co.,  05  Tenn.  638,  32  8.  W.  635. 
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work  done,  on  wUcli  certificate  installinents  of  th»  contn^t  price 
are  to  be  paid,*  or  providing  for  his  deciding  other  questions  in 
dispute  between  the  parties,  makes  sach  decision  conclusive  if  it  is 
made  in  good  faith  and  not  under  evident  mistake.'  The  same 
principles  apply  to  contracts  for  constructing  waterworks.*  An 
approval  by  a  state  board,^  or  by  a  highway  inspector/  may  be 
made  a  condition  precedent  to  recovery  on  the  eontraet  So  if  a 
contract  of  sale  to  the  United  States  provides  for  payment  ''upon 
producing  duplicate  specified  certificates  of  the  commanding 
officer/'  no  recovery  can  be  had  unless  such  certificates  are  pro- 
duced  or  a  legal  excuscj  shown  for  not  producing  them.* 


§2628.  QnesUona  m  to  vMdk  determination  of  architect  or 
engineer  .finaL  The  certificate  of  the  architect  may,  by  the  terms 
of  the  contract,  be  made  conclusive  as  to  the  performance  in  gen* 
eral;^  as  to  the  quality  of  materials  furnished,*  even  where  the 


4  Ashland,  etc.,  Co.  v.  Shores,  105  Wis. 
122,  81  N.  W.  136. 

IGowen  v.  Pierson,  166  Ptu  St.  258, 
8i  Atl.  83. 

•  Covington  v.  Limerick  {Ky.),  40  S. 
W.  264. 

7  Winters  ▼.  Ramsey,  4  Ida.  303,  89 
Pac.  193. 

I  Jones  V.  Marlborough,  70  Conn.  583. 
40  Atl.  460. 

I  United  States  v.  Robeson,  34  U,  8. 
(9  Pet.)  319,  9  L.  ed.  142. 

1  England.  Tullis  v.  Jacson  [1892], 
8  Ch.  441. 

Arkansas.  Hot  Springs  Ry.  Co.  ▼. 
Maber,  48  Ark.  522, 3  S.  W.  639;  Boston 
Store  y.  Schleuter,  88  Ark.  213,  114  & 
W.  242. 

Illinois.  Stose  v.  Heissler,  120  lU. 
433,  60  Am.  Rep.  563,  11  N.  E.  161. 

Massachusetts.  White  v.  Abbott,  188 
Mass.  99,  74  N.  E.  305. 

Michigan.  Hanley  v.  Walker,  79 
Mich.  607,  8  L.  R.  A.  207,  45  N.  W.  67. 

Missouri.  Williams  ▼.  The  Chicago, 
Santa  Fe  &  California  Ry.  Co.,  112  Mo. 
463,  34  Am.  St.  Rep.  403,  20  S.  W.  631. 

New  Jersey.    Chism  v.  Schipper,  51 


K  J.  L.  1, 14  Am.  St.  Rep.  668,  2  L.  R. 

A.  544,  16  Aa  316. 

He  V  York.  Wangler  v.  Smith,  90  N. 
Y.  38. 

PennsyWania.  O'Reilly  v.  Kerns,  52 
Pa.  St.  214. 

Texas.  Boettler  v.  Tendick,  73  Tex. 
488,  6  L.  R.  A.  270,  11  S.  W.  497. 

Wisconsia.  Tetz  v.  Butterfield,  54 
Wis.  242,  41  Am.  Rep.  29,  11  N.  W. 
531. 

2  Arkansas.  Brmshears  y.  Garland 
School  Dist»  133  Ark.  599,  202  S.  W. 
234. 

California.  Bateman  v.  Mapel,  146 
CaL  241,  78  Pao.  734. 

Colorado.  Sterling  v.  Hurd,  44  Colo. 
436,  98  Pae.  174. 

Oregon.  Seaside  T.  Randies,  —  Or. 
— ,  180  Pac.  319. 

Pennsylvania.  Payne  v.  Roberts,  214 
Pa.  St.  568,  64  AtL  86. 

Washington.  Stimson  Mill  Co.  v. 
Feigenson  Engineering  Co.,  KX)  Wash. 
172,  170  Pac  573. 

So  as  to  classification  of  material 
vhich  is  excavated.  McGregor  v.  J.  A. 
Ware  Construction  Co.,  188  Mo.  611,  87 

B.  W.  981. 
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contract  does  not  make  definite  provision  as  to  sach  quality;'  as 
to  quantities ;  *  as  to  the  allowance  of  extra  time  for  performance ;  • 
as  to  the  compensation  to  be  made  for  extra  work;*  as  to  change 
in  price  due  to  alteration  in  plansj  and  as  to  the  cost  of  completion 
where  the  owner  completes  the  contract  under  a  clause  permitting 
him  so  to  do  in  the  event  of  default  by  the  contractor.* 

The  contract  may  provide  that  the  architect  shall  determine  the 
meaning  thereof.*  Under  such  a  clause  his  decision  that  a  stipula- 
tion for  damages  for  each  day's  delay  is  a  covenant  for  liquidated 
damages,  and  not  for  a  penalty,  is  conclusive.^* 

By  the  express  terms  of  the  contract,  the  certificate  may  be  con- 
elusive  as  to  all  questions  arising  under  the  contract,  including 
measurements,  valuations,  breach,  payments,  and  the  like.^^  If  the 
contract  makes  the  decision  of  the  architect  or  engineer  final  and 
eonclusive  upon  the  parties  as  to  all  questions  arising  under  such 
contract,  the  determination  of  the  engineer  is  final  and  eonclusiye 
in  the  absence  of  fraud,  bad  faith,  collusion,  evident  mistake,  and 
the  like." 


^Brashean  v.  Garland  School  Diet., 
133  Ark.  5W),  202  S.  W.  234. 

4  National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  170  N.  Y.  439, 
63  N.  £.  450;  Hoakins  ▼.  Powder  Land 
ft  Irrigation  Co.,  90  Or  217,  176  Pac 
124. 

i  Firestone  Tire  ft  Rubber  Co.  v.  Riv- 
erside Bridge  Co  ,  247  Fed.  625, 160  C.  C. 
A.  35;  Toomey  Bros.  v.  United  States, 
49  Ct.  CL  172;  Bloomington  Hotel  Co. 
T.  Garthwait,  227  111.  613,  81  N.  E.  714; 
Thompson  v.  St.  Charles  County,  227 
Mo.  220,  126  S.  W.  1044;  Charleston 
Lumber  Co.  v.  Friedman,  64  W.  Va.  151, 
61  S.  E.  815. 

(North  American  Ry.  Construction 
Co.  V.  R.  E.  McMath  Surveying  Co.,  116 
Fed.  169;  Hennebique  Const.  Co.  v.  Bos- 
ton Cold  Storage  ft  Terminal  Co.,  230 
Mass.  456,  119  N.  E.  948;  Guthat  v. 
Gow,  95  Mich.  527,  65  N.  W.  442;  Shey- 
er  V.  Pinkerton  Const*  Co.  (N.  J.),  50 
Atl.  462. 

TConners  v.  United  States,  130  Fed. 
609:  Seim  v.  Krause,  13  S.  D.  530,  83 
N.  W.  588. 


t  White  V.  Abbott,  188  Mass.  99,  74 
N.  E.  305. 

•  United  States.  Merrill  -  Ruckgaber 
Co.  V  United  States,  241  U.  S.  387,  60 
L.  ed.  10.>8  [affirming  judgment,  Mer- 
rill-Ruck  <!  a  ber  Co.  V.  United  States,  49 
Ct   CL  553]. 

Hlinois.  Hennessy  ▼.  Metzger,  152 
m.  605,  43  Am.  St.  Rep.  267,  38  N.  E. 
1058. 

Massachusetts.  Norcross  v.  Wyman, 
187  Mass.  25,  72  N.  E.  347;  Marsch  v. 
Southern  New  England  R.  Corp.,  230 
Mass.  483,  120  N.  E.  120. 

Virginia.  Rosenberg  v.  Turner,  — 
Va.  — ,  98  S.  E.  763. 

Wiflconsin.  Keachie  v.  Starkweather 
Drainage  District,  168  Wis.  298,  170  N. 
W.  236. 

to  Hennessey  v.  Metzger,  152  HI.  506, 
43  Am.  St.  Rep.  267,  38  N.  E.  1058* 

t1  Marsch  v.  Southern  New  England 
R.  Corp.,  230  Mass.  483,  120  N.  E.  120. 

12Merrill-Ruckgaber  Co.  v.  United 
States,  241  U.  S.  387,  60  L.  ed.  1058 
r affirming  judgment,  Merrill-Ruckgaber 
Co.  V.  United  States,  40  Ct.  CL  5531; 
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§  2629.  Who  can  determine  performance  as  condition  precedent. 

The  fact  that  the  engineer  selected  by  the  parties  is  in  the  employ- 
ment of  one  of  the  parties  to  the  contract,  and  is  therefore  possibly 
biased  in  his  judgment,^  or  that  he  is  a  stockholder,^  or  a  former 
member  of  a  board  of  directors,'  of  the  adversary  party  to  the  con- 
tract, does  not  make  such  provision  unenforceable.  The  fact  that 
the  engineer,  architect,  and  the  like,  is  an  employe  of  one  of  the 
parties,  makes  it  necessary  that  he  should  exercise  the  utmost  dili- 
gence and  good  faith  in  determining  the  questions  which  are  sub- 
mitted to  him  for  determination.* 

Since  the  power  to  determine  questions  between  the  adversary 
XMtrties  to  a  contract  is  personal,*  an  architect  or  engineer  can  not 
delegate  his  authority  to  decide  questions  of  fact,*  unless  the  par- 
ties to  the  building  contract  acquiesce  in  the  selection  of  the  person 
whom  he  designates,^  although  he  may  base  his  findings  on  the 
report  of  his  assistants.*  If  one  of  the  parties  to  the  contract,* 
such  as  the  property  owner,^*  acquiesces  in  inspection  by  an  em- 
ploye of  the  engineers  whose  determination  is  to  be  final  in  accord- 
ance with  the  terms  of  the  contract,  such  acquiescence  waives  the 
right  of  such  party  to  demand  a  personal  inspection  by  such  engi- 
neers. 

If  the  contract,  either  by  express  terms  or  by  fair  implication, 
shows  that  the  engineer  is  not  to  make  personal  inspection  of  all 
the  work,  he  may  act  througrh  his  agents  or  employes  and  may 
issue  certificates  based  on  their  report." 


Marsch  y.  Southern  Xew  England  R. 
Corp.,  230  Mass.  483,  120  N.  E.  120; 
Bosenberg  v.  Jlumer,  —  Va.  — ,  98  S.  E. 
703;  Keachie  v.  Starkweather  Drainage 
District,  168  Wis.  298,  178  N.  W.  236. 

1  Eckersley  v.  Harbor  Board  [1804], 
2  Q.  B.  667;  Ives  v.  Willama  [1804],  2 
Ch.  478;  Shriner  v.  Craft,  166  Ala.  146, 
28  L.  R.  A.  (N.S.)  450,  51  So.  884; 
Ogden  V.  United  States,  60  Fed.  725; 
Edwards  v.  Hartshorn,  72  Kan.  10,  1  L. 
R.  A.  (N.S.)  1050,  82  Pac.  520;  Marsch 
V.  Southern  Xew  England  R.  Corp.,  230 
MasB.  483.  120  N.  E.  120. 

2  Williams  v.  Ry.,  112  Mo.  463,  34  Am. 
St.  Rep.  403,  20  S.  W.  631. 

3Chica<ro  Athletic  Association  v.  Mfg. 
Co.,  77  111.  App. 


4  Edwards  v    Hartshorn,  72  Kan.  19, 
1  L.  R.  A.  (X.S  )  lO.lO,  82  Pac.  520. 

8  See  §§2250  et  seq. 

6  Spencer  v.  Silk  Co.,  112  Fed.  638. 

TSeretto  v.  Rockland.  S.  T.  &  O.  H. 
Ry.,  101  Me.  140,  63  Atl.  651;  Haskin- 
Wood  Vulcanizing  Co.  v.  Ship-Building* 
Co..  04  Va.  430,  26  S.  E.  878. 

•  Richmond  College  v.  Scott-Xuckols 
Co.,  —  Va.  — ,  98  S.  E.  1. 

9  Richmond  College  v.  Scott-Xuckols 
Co.,  —  Va.  —,  98  S.  E.  1. 

10  Richmond  College  v.  Scott-Xuckols 
Co.,  —  Va.  — .  08  S.  E.  1. 

11  Richmond  (olK'^ri'  v.  Scott -Xuckol* 
Co.,  —  Va.  — ,  98  S.  E.  1. 
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If  the  architect  or  engineer  designated  in  the  contract  as  the 
person  to  determine  questions  of  performance,  is  subsequently  dis- 
charged by  his  employer,  he  has  no  longer  power  to  decide  such 
questions,^'  and  the  contractor  is  not  obliged  to  obtain  his  certifi- 
cate,^' but  he  may  recover  without  a  certificate,^^  or  he  may  obtain 
a  certificate  from  the  architect  actually  in  charge  of  the  workJ*  If 
the  engineer,  whose  certificate  and  final  estimate  should  be  a  con- 
dition precedent  to  the  right  of  the  contractor  to  recover  full  com- 
pensation, does  not  delay  unreasonably,  the  contractor  has  no 
power  to  employ  another  engineer  to  make  such  final  estimate 
without  the  consent  of  the  property  owner ;  ^*  and  accordingly  he 
can  not  bring  an  action  against  the  property  owner  based  upon 
such  estimate."  After  the  architect  or  engineer  has  rendered  a 
decision  and  communicated  it,  his  employer  can  not  revoke  his 
authority  so  as  to  render  such  decision  inoperative." 

If,  by  the  terms  of  the  contract,  questions  of  performance  are  to 
be  decided  by  the  owner  and  the  architect,  a  decision  of  such  ques- 
tion by  the  architect  alone  is  not  binding  upon  the  owner." 

§2630.  On  whom  determination  of  performance  is  binding. 

On  the  one  hand,  in  the  absence  of  fraud  or  evident  mistake,  the 
certificate  given  by  the  architect  or  engineer  is  binding  upon  the 
contractor.^  Thus  the  architect's  decision  that  certain  paving  was 
not  constructed  in  accordance  with  the  contract,^  is  conclusive. 
After  the  engineer  or  architect  has  once  decided  the  question,  which 

tlWallis  Iron  Works  v.  Park  Asso-  J.  L.  57,  38  Ail.  824;  Sicilian  Asphalt 

dation,  65  N.  J.  L.   132,  39  Am.  St.  Paving  Co  v.  Williamsport,  186  Pa.  St. 

Rep.  626, 19  L.  R.  A.  456,  26  Atl.  140.  256,  40  All.  471;  Pormann  v.  Walsh,  97 

t3Fitt8  V.  Reinhart,  102  la.  311,  71  Wis.  356,  65  Am.  St.  Rep.  125,  72  N.  W. 

N.  W.  227;  Halsey  v.  Waukesha  Springs  881. 

Sanitarium.  125  Wis.  311,  110  Am.  St.  1  United     States.    Bowe    v.    United 

Rep.  838,  104  N.  W.  94.  States,  42  Fed.  761. 

14  Halsey  v.  Waukesha  Springs  Sani-  Idaho.    Thompson  v.  Bradbury,  6  Ida. 

tarium,  125  Wis.  311,  110  Am.  St.  Rep.  760,  51  Pac.  758;  Nelson  Bennett  Co.  v. 

838,  104  N.  W.  94.  Twin  Falls  Land  &  Water  Co.,  14  Ida. 

1i  Griffith  V.  Happersberger,  86   Cal.  6,  93  Pac.  789. 

605,  614,  26  Pac.  137,  487.  Illinois.    Brownell  Improvement  Co. 

11  Johnson  v.  Bunn,  108  Va.  490,  62  v.  Critchfield,  107  111.  61,  64  N.  E.  332. 

S.  E.  341.  New  York.     In  re  Freel,  148  N.  Y. 

17  Johnson  v.  Bunn,  108  Va.  400,  62  165,  42  N.  E.  586. 

8.  E.  341.  Washington.    Craig     v.     Geddis,     4 

ItNorcross  v.  Wyman,  187  IMass.  25,  Wash    .100.  30  Pac.  .306. 

72  N    E.  347.  2  Bnnvnrll  Improvement  Co.  v.  Critch- 

« Welch  V.  Woodworking  Co.,  61  N.  field,  197  111.  61,  64  N.  E.  332. 
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under  the  terms  of  the  contract  he  was  to  decide,  and  has  given 
his  certificate  passing  upon  such  fact,  he  can  not  reconsider  such 
question  and  give  a  certificate  to  the  contrary  effect ; '  nor  can  his 
successor/  nor  another  engineer  in  the  owner's  employ.*  An  engi- 
neer can  not,  by  approving  stone  to  be  quarried  from  a  specified 
quarry,  preclude  his  successor  from  rejecting  the  stone  actually 
offered  under  such  contract.*  After  the  certificate  has  once  been 
delivered  to  take  effect,  the  subsequent  fate  of  the  instrument  is 
immaterial.  Hence,  if  the  contractor  redelivered  the  certificate  to 
the  architect,  such  certificate  is  still  binding  upon  the  owner.^ 

The  certificate  of  the  architect  or  engineer,  or  acceptance  by  him 
of  work  done,  is  usually  made  binding  upon  the  owner,  and  in  the 
absence  of  fraud  or  evident  mistake,  the  owner  is  concluded 
thereby  as  to  all  questions  which  such  certificate  purports  to  pass 
upon,  if  the  party  giving  the  certificate  was  made  by  the  terms  of 
the  contract  the  proper  person  to  pass  upon  such  question.*  The 
fact  that  the  architect  signed  the  contract  as  agent  of  the  owner, 
does  not  prevent  the  operation  of  a  provision  which  in  effect  makes 


3 Gulf,  etc.,  Ry.  ▼.  Ricker  (Tex.),  17 
S.  W.  382. 

41klurray  v  Regina,  26  Can.  S.  C.  203. 

B  Chicago,  etc.,  Ry.  v.  Price,  138  U.  S. 
185,  34  L.  ed.  J)17. 

•  United  States  ▼.  Barlow,  184  U.  S. 
123,  46  L.  ed.  463  [modifying,  35  Ct.  C\. 
514]. 

7  Arnold  v.  Boumique,  144  111.  132,  36 
Am.  St.  Rep.  419,  20  L.  R.  A.  493,  33 
N.  E.  530. 

I  United  States.  Martinsburg,  etc., 
Ry.  V.  March,  114  U.  S.  649,  29  L.  ed. 
255;  Sheffield,  etc.,  Ry.  v.  Gordon.  151 
U.  S.  286,  38  L.  ed.  164;  Chicago,  Santa 
Fe  &  California  Ry.  Co.  v.  Price,  138 
U.  S.  185,  34  L.  ed.  917. 

Alabama.  Shriner  v.  Craft,  166  Ala. 
146,  28  L.  R.  A.  (N.S.)  450,  51  So.  884. 

Arkansas.  Boston  Store  v.  Schleu- 
ter,  88  Ark.  213,  114  S.  W.  242. 

California.  Tally  v.  Parsons,  131  Cal. 
616,  63  Pac.  8.33. 

Connecticut.  OTCeefe  v.  Church,  59 
Conn.  551,  22  Atl   325. 

Dakota.  McGuire  v.  Rapid  City,  6 
Dak.  346,  5  L.  R.  A.  752,  43  N.  W.  346. 


Florida.  Wilcox  v.  Stephenson,  30 
Fla  377,  11  So  6.')ft. 

Idaho.  Kelson  Bennett  Co.  v.  Twin 
Falls  Land  &  Water  Co.,  14  Ida.  6,  03 
Pac.  780. 

Illinois.  Korf  v.  Lull,  70  111.  420  [s.  c, 
84  111.  225] ;  International  Cement 
Co.  V.  Blifeld,  173  111.  179,  60  N.  E.  716. 

Massachusetts.  Norcross  ▼.  Wyman, 
187  Mass.  26,  72  N.  E.  347. 

Michigan.  Scluilcr  v.  Eckert,  90 
Mich.  166,  61  N.  W.  198;  Young  v. 
Stein,  152  Mich.  310,  125  Am.  St.  Rep. 
412,  17  L.  R.  A.  (N.S  )  231,  116  N.  W. 
195. 

Minnesota.  Robertson  v.  Grand  Rap- 
ids, 06  Minn.  60,  104  N.  W.  716. 

Missouri.  Nofsinger  v.  Ring,  71  Ma 
149,  36  Am.  Rep.  456;  Standard  Stamp- 
ing Co.  V.  Hemminghaus,  157  Mo.  23,  67 
S.  W.  746. 

Nebraska.  Katz  -  Craig  Contracting 
Co.  V.  Cozad,  101  Neb.  189,  162  N.  W. 
490;  Howard  County  v.  Pesha,  —  Neb. 
— ,  172  N.  W.  55. 

New  Jersey.  Sisters  of  Charity  v. 
Smith  (N.  J.  Eq),  46  Atl.  698. 
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the  certificate  of  the  architect  binding  on  the  owner,*  especially  if 
the  owner  has  approved  such  contract^*  A  clause  which  makes  the 
certificate  of  the  engineer  or  architect  binding  upon  the  contractor, 
is  construed  as  making  it  binding  upon  the  owner.^^  As  far  as 
this  involves  the  effect  of  the  architect's  directions  given  to  the 
contractor  during  the  performance  of  the  contract,  it  is  undoubt- 
edly correct,  since,  if  such  directions  were  not  conclusive  upon  the 
owner,  the  contractor  might  comply  with  the  directions  of  the 
architect  literally,  and  he  might  then  be  unable  to  recover  from 
the  owner.^*  However,  a  provision  to  the  effect  that  buildings  were 
to  be  constructed  in  accordance  with  plans  and  specifications,  and 
to  the  satisfaction  of  a  specified  architect,  to  be  testified  by  his 
certificate,  has  been  held  not  to  make  such  certificate  conclusive 
upon  the  property  ownerj*    The  certificate  of  the  architect  or  engi- 


Fennsylyania.  Kennedy  v.  Poor,  151 
Fa.  St.  472,  25  Atl.  110;  Bowman  ▼. 
Stewart,  105  Pa.  St.  304,  30  Atl.  988. 

Tezaa.  Boettler  v.  Tendick,  73  Tex. 
488,  5  L.  R.  A.  270,  11  S.  W.  497. 

Washington.  Hughes  v.  Br'avinder,  9 
Wash.  595,  88  Pac.  209. 

'It  18  difficult  to  see  what  effect 
should  be  given  the  acceptance  of  work 
by  the  superintendent,  if  not  to  fore- 
close the  parties  from  thereafter  claim- 
ing that  the  contract  had  not  been  per- 
formed according  to  its  terms/'  Shef- 
field, etc.,  Co.  V.  Gordon,  151  U.  S.  285, 
292,  38  L.  ed.  164. 

•  Young  Y.  Stein,  152  Mich.  310,  125 
Am.  St.  Rep.  412,  17  L.  R.  A.  (N.S.)  231, 
lie  N.  W.  195. 

18  Young  V.  Stein,  152  Mich.  310,  125 
Am.  St.  Rep.  412,  17  L.  R.  A.  (M.S.) 
231,  116  N.  W.  195. 

11  Boston  Store  v.  Schleuter,  88  Ark. 
213,  114  S.  W.  242;  Andrew  Lohr  Bot- 
tling Co.  V.  Ferjruson,  223  111.  88,  114 
Am.  St.  Rep.  305,  70  X.  E.  35;  Young 
V.  Stein,  152  Mich.  310,  125  Am.  St. 
Rep.  412,  17  L.  R.  A.  (N.S.)  231,  116  N. 
W.  105. 

tt  Young  V.  Stein,  152  Mich.  310, 
125  Am.  St.  Rep.  412,  17  L.  R.  A. 
(N.S.)  231,  116  N.  W.  195. 


IS  Mercantile    Trust    Co.    v.    Hensey^ 
205  U.  S.  298,  51  L.  ed.  811. 

'*We  do  not  think  this  certificate  was 
conclusive,  and  it  did  not,  therefore, 
bar  the  maintenance  of  this  action. 
The  language  of  the  contract,  upon 
which  the  claim  is  based,  is  set  out  in 
the  foregoing  statement,  and  while  it 
provides  that  the  work  shall  be  com- 
pleted agreeably  to  the  drawings  and 
specifications  made  by  ^I.  D.  Hensey, 
architect,  in  a  good,  workmanlike  and 
substantial  manner,  to  the  satisfaction 
and  under  the  direction  of  Bates  War- 
ren,  or  the  architect  placed  in  charge 
by  him,  to  be  testified  by  writing  or 
certificate  under  the  hand  of  Bates 
Warren,  or  the  architect  placed  in 
charge  by  him,  it  omits  any  provision 
that  the  certificate  shall  be  final  and 
conclusive  between  the  parties.  In  oth- 
er words,  the  contract  provides  that 
before  the  builder  can  claim  payment  at 
all  he  must  obtain  the  certificate  of 
the  architect;  but  after  such  certificate 
has  been  given,  there  is  no  provision 
which  bars  the  plaintiff  from  showing 
a  violation  of  the  contract  in  material 
parts,  by  which  he  has  sustained  dam- 
age. A  contract  which  provides  for 
the  work  on  a  building  to  be  performed 
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neer  is  accordinglj  admissible  in  evidence  as  tending  to  show  per- 
formanceJ* 

Conversely,  if  a  eertificate  of  failure  of  performance  is  to  be 
given  by  the  architect  to  enable  the  owner  to  terminate  the  eon- 
tract  and  to  complete  the  work  himself,  the  omission  to  give  such 
certificate  prevents  the  owner  from  acting  under  such  clause  of  the 
contract^'  and  his  subsequent  certificate  of  the  cost  of  such  com- 
pletion is  not  conclusive  and  is  not  even  admissible  as  evidenced* 

By  specific  provision,  however,  the  certificate  of  an  engineer  may 
be  conclusive  upon  the  contractor,  but  not  upon  the  adversary 
party." 

The  determination  of  an  architect  or  engineer  agreed  upon  by 
the  parties  to  the  contract,  is  not  binding  upon  third  persons  who 
have  contracts  with  either  the  ovmer  or  contractor,^*  unless  the  con- 
tract with  such  third  person  makes  performance  of  his  contract 
subject  to  the  approval  of  such  engineer.'*  A  subcontractor  whose 
contract  does  not  contain  a  provision  making  the  decision  of  the 
engineer  or  architect  of  the  property  owner  conclusive,  is  not  bound 
by  a  certificate  of  such  engineer  given  to  the  principal  contractor 
and  fixing  the  amount  which  the  principal  contractor  lost  by  rea- 
son of  the  subcontractor's  failure  to  perform  in  time.*  If  the  con- 
tract between  the  principal  contractor  and  the  subcontractor  gives 
power  to  the  architect  to  fix  the  amount  of  damages  due  to  the 
failure  of  the  subcontractor  to  perform,  the  architect  may  include 


In  the  best  manner  and  the  materials 
of  the  best  quality,  subject  to  the  ac- 
ceptance or  rejection  of  an  architect, 
all  to  be  done  in  strict  accordance  with 
the  plans  and  specifications,  does  not 
make  the  acceptance  by  the  architect 
final  and  conclusive,  and  will  not  bind 
the  owner  or  relieve  the  contractor 
from  the  agreement  to  perform  accord- 
ing to  plans  and  specifications.  Glacius 
V.  Black,  60  N.  Y.  145;  Fontano  v.  Rob- 
bins,  22  App.  D.  C.  253."  Mercantile 
Trust  Co.  V.  Hensey,  205  U.  S.  298,  51 
L.  ed.  811. 

14  0'Loughlin  v.  Poli,  82  Conn.  427, 
74  Atl.  763;  McMilleen  v.  School  Dis- 
trict, —  Mich.  — ,  167  N.  W.  48. 

WChamplain  Construction  Co.  v. 
O'Brien,  104  Fed.  030;  O'Keefe  v. 
Oiurch,  59  Conn.  551,  22  Atl.  325;  In- 


ternational Cement  Co.  v.  Blifeld,  173 
111.  170,  50  N.  E.  716;  Charlton  v.  Sco- 
ville,  144  X.  Y.  691,  39  N.  E.  304. 

1«  Charlton  v.  Scoville,  144  N.  Y.  691, 
30  X.  E.  304. 


17  O'Brien  v.  New  York,  139  N.  Y. 
543,  35  N.  E.  323. 

1i  Wallace  v.  Oregon  Engineering  & 
Construction  Co.,  90  Or.  31,  174  Pac. 
156;  Barclay  v.  Deckerhoof,  171  Pa.  St. 
378,  33  Atl.  71 ;  IModern  Steel  Structural 
Co.  v.  English  Const.  Co.,  129  Wis.  31, 
108  N.  W.  70. 

19  White  V.  Abbott,  188  Mass.  99,  74 
N.  E.  3a5;  Jones  v.  Risley,  91  Tex.  1,  32 
S.  W.  1027. 

20  Modem  Steel  Structural  Co.  v. 
English  Const.  Co.,  129  Wis.  31,  108  N. 
W.  70. 
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the  compensation  made  to  the  contractor  for  supervising  the  per- 
formance of  the  work  after  the  default  of  the  subcontractor.^^  If 
the  contract  between  the  principal  contractor  and  the  property 
owner  provides  that  all  disputes  shall  be  settled  by  the  engineer, 
sueh  provision  does  not  give  to  the  engineer  power  to  pass  on  the 
validity  of  a  contract  between  the  principal  contractor  and  a  sub- 
eontraetor.^         _    — .^— ^ 

• 

§2631.  Power  of  architect  or  engineer.  The  power  of  the 
architect  or  engineer  to  bind  the  employer,  depends  upon  the 
power  conferred  upon  him  by  such  employer,  either  in  the  building 
contract  with  the  contractor,  or  in  the  contract  of  employment  of 
such  architect  or  engineer.^  Outside  of  such  authority,  the  archi- 
tect or  engineer  has  not,  by  virtue  of  his  position,  general  power 
to  pass  upon  questions  of  fact  and  thereby  to  conclude  his  em- 
ployer,* or  to  modify  terms  in  the  contract  already  entered  into.' 
In  the  absence  of  a  specific  grant  of  authority,  the  architect  has  no 
power  to  change  plans,*  or  to  waive  a  provision  for  liquidated  dam- 
ages,' although  performance  of  the  contract  must  be  made  to  his 
satisfaction.  If  the  architect  or  engineer  demands  material  of  a 
more  expensive  kind  than  that  stipulated  for  by  the  contract,  and 
arbitrarily  refuses  the  use  of  material  which  conforms  to  the  con- 
tract, it  has  been  held  that  the  contractor  may  comply  .with  such 
demands  and  may  recover  the  difference  in  the  cost  of  such  mate- 
rial from  the  owner.* 


21  White  V.  Abbott,  ISS  Mass.  99,  74 
X.  E.  305. 

22Wanaee  v.  Oregon  Engineering  & 
Construction  Co.,  90  Or.  31,  174  Pac. 
156. 

1  Guthrie  v.  Carpenter,  162  Ind.  417, 
70  X.  E.  486;  Seaside  v.  Bandies,  —  Or. 
— ,  180  Pac.  319;  Foeller  v.  Heintz,  137 
Wis.  169,  118  N.  W.  643. 

2  Mercantile  Trust  Co.  v.  Hensey,  205 
U.  S.  298,  51  L.  ed.  811  [affirming,  Mer- 
cantile Trust  Co.  ▼.  Hensey,  27  D.  C. 
App.  2101;  Sterling  v.  Hurd,  44  Colo. 
436,  9S  Pac.  174;  Cannon  ▼.  Hunt,  113 
Ga.  501,  38  S.  E.  983. 

I  Arkansas.  Boston  Store  v.  Schleu- 
ter,  88  Ark.  213,  114  S.  W.  242. 

District  of  Columbia.  Fontano  v. 
Bobbins,  22  D.  C.  App.  253. 


Massachusetts.  ^Mcintosh  v.  Hast- 
ings, 156  Mass.  344,  31  N.  E.  288;  Lev- 
erone  v.  Arancio,  179  Mass.  439,  61  N. 
E.  45. 

West  Virginia.  Charleston  Lumber 
Co.  V.  Frie<lman,  64  W.  Va.  1.51 .  61  S.  E. 
815. 

Wisconsin.  Foeller  v.  Heintz.  137 
Wis.  169,  118  N.  W.  543. 

4  Foeller  v.  Heintz,  137  Wis.  169,  US 
N.  W.  543. 

He  may  change  the  plans  if  so  au- 
thorized by  his  principal.  Guthrie  v. 
Carpenter,  162  Ind.  417,  70  N.  E.  486. 

•  Charleston  Lumber  Co.  v.  Friedman, 
64  W.  Va.  151,  61  S.  E  815 

•  Camp  V.  Neufelder,  49  Wash.  426, 
95  Pac.  640. 
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The  adversary  party  is  not  precludeu  by  the  action  of  the  archi- 
tect any  further  than  he  has  agreed  in  advance.  Thus  a  provision 
requiring  payment  under  the  contract  to  be  upon  certificate,  but 
making  no  provision  for  extras,  does  not  prevent  the  contractor 
from  reeovermg  for  extras.'  Under  a  provision  in  a  contract  re- 
quiring a  certain  specified  make  of  article  or  its  equivalent,  the 
architect  has  no  power  to  refuse  arbitrarily  to  permit  the  contrac- 
tor to  use  any  other  material  than  such  designated  make.' 

A  provision  which  makes  the  architect  or  the  engineer  the  judge 
of  the  performance  of  the  contract,  assumes  that  he  will  act  in 
accordance  with  his  personal  knowledge,  expert  and  otherwise;' 
and  accordingly  it  is  not  necessary  that  he  should  give  notice  or 
hearing  before  he  decides  one  of  the  questions  submitted  to  himJ* 


§2632.  Form  of  certificate.  A  written  certificate  is  not  a  con- 
dition precedent  unless  express  provision  is  made  therefore  A 
provision  that  work  is  to  be  done  to  the  satisfaction  of  a  super- 
intendent,* does  not  require  such  satisfaction  to  be  expressed  in 
the  form  of  a  written  certificate  unless  so  stated.  Under  a  provi- 
sion in  a  contract  for  ])aynient  when  tlie  buildinjr  is  ** completed 
and  accepted  by  the  architect/'  a  written  certificate  of  his 
approval,  though  valuable,  is  not  indispensable.'  On  the  other 
hand,  if  a. written  certificate  is  provided  for  by  the  contract,  the 
oral  ai)i)roval  of  the  architect  is  insufficient  if  the  owner  has  not 
waived  the  production  of  the  written  certificate.* 

The  form  of  the  certificate  is  immaterial,*  unless  the  contract 
makes  some,  express  provision  with  reference  thereto.  As  such  con- 
tracts are  ordinarily  drawn,  the  certificate  must  be  in  writing  and 
signed  by  the  architect  or  engineer.*    If  the  architect  is  to  give  a 


7  Jacob  V.  Welsser..  207  Pa.  St.  484, 
50  Ail.  1065. 

tCamp  ▼.  Neuf elder,  40  Wash.  420, 
05  Pac.  640. 

SKorcrbss  v.  Wyman,  IST  Mass.  25, 
72  N.  E.  347. 

lONorcross  v  Wyman,  187  Mass.  26, 
72  N.  E.  347. 

See  on  this  subject  §§2.")3G  ot  seq., 
with  reference  to  the  duty  of  arbitra- 
tors to  jrive  notice  and  liearing. 

1  Oubbins  v.  Lautenschla^rer,  74  Fed. 
100:  Bevlan  v.  Wells,  65  N.  J.  L.  213, 
47  Atl.  467. 


IGubbins  v.  Lautenschlager,  74  Fed. 
160. 

SDevlan  v.  WeHs,  66  N.  J.  L.  213,  47 
Atl.  467. 

4Lamprell  v.  Billericay  Union,  3 
Exch.  283. 

•  Getchell  &  Martin  Lumber  &  Mfg. 
Co.  v.  Peterson,  124  la.  500,  100  N.  W. 
5.10;  KaKtham  v.  Western  Const.  Co.,  36 
Wa8h.  7,  77  Pac.  1051. 

SHennebique  Const.  Co.  v.  Boston 
Cold  Storafre  &  Terminal  Co..  230  Mass. 
4.)0.  L.  R.  A.  191SF,  374,  119  N.  E.  948. 


4629 


Express  Coxnmoxs 


§2633 


certificate  of  dissatisfaction  with  the  work  as  done  to  enable  the 
owner  to  terminate  the  employment  of  the  contractor,  such  certifi- 
cate can  not  be  given  by  a  confidential  letter  written  by  the  archi- 
tect to  the  owner  and  not  communicated  to  the  contractor.' 

§  2633.  Contents  of  certificate.  A  certificate  which  recites  per- 
formance of  the  contract  in  substance  is  sufficient ;  ^  and  it  need  not 
follow  the  language  of  the  contract  whibh  specifies  the  facts  which 
mast  appear  in  such  certificate.^  Under  a  contract  which  requires 
that  payment  should  be  made  upon  written  certificate,  an  indorse- 
ment of  **0.  K."  on  the  bills  is  sufficient.* 

It  is  ordinarily  contemplated  by  the  contract,  which  provides 
for  preliminary  certificates  and  estimates,  that  the  value  fixed 
thereby  is  to  be  approximate  and  not  actual  or  final.*  The  final 
certificate  of  the  architect,  en  the  other  hand,  must  be  complete* 
and  unconditional.*  The  final  certificate  must  fix  the  amount  due 
so  that  both  parties  to  th*^  contract  can  learn  such  fact  from  such 
certificate.'.  The  certificate  must  show  the  decision  of  the  architect 
upon  the  matters  which  are  submitted  to  him  by  the  contract  for 
final  determination.*  A  certificate  which  shows  that  the  architect 
or  engineer  leaves  the  final  amount  to  be  adjusted  by  the  parties 
themselves,  is  insufficient.*  A  certificate  which  states  that  the 
decays  in  performance  were  due  partly  to  one  cause  and  partly  to 
another,  is  too  indefinite."  A  letter  written  by  the  architect  or 
engineer  to  the  contractor,  which  purports  to  be  an  acceptance  of 
the  building   on   condition   that   certain   items  are  ** satisfactorily 


1  Wilson  V.  Borden,  08  X.  J.  L.  627, 
54  Atl.  815. 

IGetchell  &  Martin  Lumber  &.  Mfi^. 
Co.  V.  Peterson,  124  la.  r>no,  100  N.  W. 
560;  Eastham  v.  Western  Const.  Co.,,  36 
Wash.  7,  77  Pac.  10)1. 

lEastham  v.  Weatem  Const.  Co.,  36 
Wash.  7,  77  Pac.  1051. 

SGetcfaell  A  Martin  Lumber  &,  Mfg. 
Co.  ▼.  Peterson,  124  la.  ."SOO,  100  N.  W. 
550. 

♦  P.  M.  Hennessy  Construction  Co.  v. 
Hart,  141  Minn.  449,  170  N.  W.  ofl7. 

iHennebique  Const.  Co.  ▼.  Boston 
Cold  8toTa<re  &  Terminal  Co.,  230  Mass. 
456,  L.  R.  A.  1918F,  374,  119  N.  £.  948 


IHennebique  Const.  Co.  v.  Boston 
Col<1  Storage  &  Terminal  Co.,  2.30  Mass. 
4r,0,  L.  R.  A.  lftl8F,  374,  110  N.  K.  !M8. 

■^Norcross  Bros.  Co.  v.  Vose,  199 
Mass.  81,  85  N.  B.  468;  Hennebique 
Const.  Co.  V.  Boston  Cold  StcHrage  & 
Terminal  Co.,  230  Mass.  456,  L.  R.  A. 
inisr,  374,  119  N.  E.  048. 

tNorcrosB  Bros.  Co.  v.  Vose,  199 
Mass.  81,  85  N.  E.  468;  Hennebique 
Const.  Co.  V.  Boston  Cold  Storage  & 
Terminal  Co.,  230  Mass.  456,  L.  R.  A. 
1018F,  374,  110  N.  E.  048. 

•  Norcross  Bros.  Co.  v.  Vose,  109 
Mass.  81,  85  N.  E.  4iW. 

10  Hinkley  v.  United  States,  49  Ct.  CI. 
148. 


§  2634  Pace  ox  Contracts  -IGCO 

attended  to  at  once,"  and  wliieh  does  not  specify  tlie  amount  which 
is  due,  is  not  a  final  certificate  for  paynu'ut  \vit!!i:i  t!ic  meaning  of 
the  contractJ^ 

The  certificate  given  by  the  arcaiteet  is  not  a  performance  of  a 
condition  precedent,  unless  it  shows  on  its  face  his  determination 
in  the  contractor's  favor  of  all  the  facts  made  by  the  contract  con- 
ditions precedent,  and  the  enforcement  of  liability  by  the  contrac- 
tor." Thus  a  certificate  that  a  certain  amount  of  railroad  track 
is  "laid,  that  trains  have  been  run  over  the  same,  and  that  it  is  in 
a  suitable  condition  for  traffic,"  does  not  entitle  the  contractor  to 
payment  where  he  was  to  be  paid  when  such  amount  of  track  was 
**fully  completed  and  equipped"  in  ''suitable  condition  for  run- 
ning trains  thereon,"  and  providing  that  the  certificate  of  the  engi- 
neer should  be  condusivcJ^  On  the  other  hand,  a  finding  by  the 
architect,  that  a  certain  amount  sliould  be  retained  until  it  is  deter- 
mined whose  fault  it  is  that  certain  work  has  not  been  done,  is  not 
conclusive  that  it  was  the  fault  of  the  contractor,  and  does  not 
therefore  prevent  him  from  recovering  such  amount  if  he  can  show 
that  the  fault  was  not  his  J* 

§  2634.  Effect  of  certificate  or  approval.  If  the  contract  pro- 
vides in  express  language  that  the  certificate  is  not  conclusive,  and 
that  it  does  not  relieve  the  contractor  from  his  lial)ility  to  make 
good  all  defects,  such  certificate  is  of  course  not  conclusive^  A 
provision  in  a  contract  which  gives  to  the  architect  power  to  reject 
materials,^  or  to  determine  the  amounts  to  be  allowed  for  altera- 
tions,' does  not  make  his  certificate  conclusive  so  as  to  relieve  the 
contractor  from  his  express  covenant  to  perform  in  accordance 
with  the  plans  and  specifications.  If  the  contract  ]>rovi(les  that 
the  certificate  of  the  architect  shall  not  relieve  the  contractor  from 
his  duty  to  perform  in  a  good  and  workmanlike  manner,  the  cer- 

IIHennebiqne     Construction     Co.     v.  inson  v.  Bninl,  1(j."»  Pa.  fi.  505,  .10  .VI. 

Boston  Cold   Stomiro   &   Torminal  Co.,  1010. 

230  Mass.  456,  L.  R.  A.  191SF,  374,  119  1  Robins  v.  flodclnnl.   [19051    1   K.  B. 

X.  E.  94S.  294;   Younj?  v.  Stem,  1.V2  MiHi.  310.  17 

"Mockler   v.    St.   Vincent's   Institu-  L.  R.  A.  (X.S.)  231,  1  H!  X.  W.  195. 

tion,  87  Mo.  App.  473.  2  Sensible   v.  RanillcH,   —  Or.  — ,   180 

18 Kansas  City,  etc,  Ry.  v.  Perkins,  Pac.  319. 

88    Tex.    06    r>«"b   nomine,   Perkins    v.  3  Ffonnebimie    Const.    Co.    v.    Boston 

Locke,  29  S.  W    1048]  Cold  Storaire  &  Terminal  Co.,  230  Mass. 

Unuckestein   v.   Kelly,  etc,  Co,  1.52  456,  119  X.  E.  948. 
Pr.  St.  631,  25  All.  747.    And  see  Rob- 
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tificate  is,  of  course,  not  conclusive  as  to  such  performance.*  A 
provision  to  the  effect  that  the  decision  of  the  engineer  is  to  be  final 
as  to  the  meaning  of  the  plans  and  specifications,  does  not  confer 
power  upon  the  engineer  to  modify  plain  and  uneqniv  cnl  provi- 
sions of  the  contract,*  and  his  estimate  or  certificate  Avhieh  is  given 
as  a  result  of  such  unauthorized  modification  is  not  conclusive.* 

A  certificate  of  an  architect  or  engineer  will  not  be  regarded  as 
conclusive  unless  the  plain  and  unequivocal  language  of  the  eon- 
tract  requires  that  such  effect  should  be  given  to  it.^ 

Whether  a  provision  which  gives  to  the  architect  the  power  to 
determine  whether  the  contract  has  been  performed  or  not,  requires 
him  to  pass  upon  the  work  as  it  is  performed,  or  whether  he  may 
reserve  his  decision  until  the  contract  is  completed,  is  p  question 
upon  which  there  is  a  conflict  of  authority.  In  some  jiiiisdictions 
it  is  said  that  the  architect  or  engineer  must  decide  the  sufficiency 
of  performance  as  the  contract  is  Joeing  performed,*  and  that  his 
failure  to  object  to  defective  work  while  it  is  being  constructed 
prevents  him  from  raising  such  question  thereafter.*  In  other  jur- 
isdictions it  is  said  that  the  architect  or  engineer  has  no  power  to 
accept  the  work  while  it  is  being  performed,  so  as  to  bind  the  owner 
unless  the  contract  clearly  gives  him  such  power,^*  and  his  failure 
to  object  to  defective  work  as  it  is  done  does  not  prevent  his  prin- 
cipal from  objecting  thereto.^^  If  certificates  are  given  while  the 
work  is  progressing,  such  certificates  are  final  as  to  all  matters 
which  were  within  the  knowledge  of  the  architect  when  such  cer- 


4  Young  V.  Stein,  152  Mich.  310,  125 
Am.  St,  Rep.  412,  17  L.  R.  A.  (N.S.) 
231,  116  N.  W.  195. 

•  Dyer  v.  Middle  Kittitas  Irrigation 
DiBtrict.  40  Wash.  238,  82  Pac.  301. 

•  Dyer  v.  Middle  Kittitas  Irrigation 
DiBtrict,  40  Waah.  238,  82  Pac.  301. 

7  England.  Robins  v.  Goddard,  [1005] 
1  K.  B.  2f)4. 

United  States.  Mercantile  Trust  Co. 
V.  Hensey,  205  U.  S.  298,  51  L.  ed.  811; 
Central  Trust  Co.  v.  Louisville,  etc.,  St, 
L.  &  T.  R.  R.  Co.,  70  Fed.  282. 

Maasachnsetts.  Hennebique  Const. 
Co.  V.  Boston  Cold  Storage  &  Terminal 
Co.,  230  Mass.  456,  119  N.  E.  948. 

MichigaiL    Young  v.  Stein,  152  Mich. 


310,  125  Am.  St.  Rep.  412,  17  L.  R.  A. 
(N.S.)   231,  116  N.  W.  195. 

Oregon.  Seaside  v.  Randies,  —  Or. 
— ,  180  Pac.  31  n. 

Washington.  Dyer  v.  Middle  Kitti- 
tas Irrigation  District,  40  Wash.  238,  82 
Pac.  301. 

•  Kunze  v.  .Tones.  200  Mich.  453,  166 
N.  W.  1)04 ;  Central  Union  Stock  Yards 
Co.  V.  Uvalde  Asphalt  Paving  Co.,  82  N. 
J.  F.q.  246,  R7  Atl.  235. 

•  Kunze  v.  Jones,  200  Mich.  463,  166 
N.  W.  004. 

13  sterling  v.  Hurd,  44  Colo.  436.  98 
Par.  174. 

11  Baumgartner  v.  Renton,  96  Wash. 
588,  165  Pac.  484. 
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tificate  was  given,"  such  as  apparent  defects.  Such  certificates  are 
not  conclusive  as  to  defects  which  were  not  apparent  when  they 
were  given,  but  which  become  apparent  subsequently,"  especially 
if  the  contractor  has  promised  to  repair  such  defectsj*  A  mistake 
made  by  the  engineer  in  issuing  instalment  certificates,  may  be 
corrected  by  him  at  the  final  estimate." 

It  may  be  provided  specifically  in  the  contract  that  a  certificate 
given  while  work  is  in  progress  does  not  exempt  the  contractor 
from  liability  to  replace  work  which  is  subsequently  discovered  to 
have  been  performed  improperly."  Under  such  a  provision,  a  cer- 
tificate which  is  given  during  the  progress  of  the  work  does  not 
prevent  the  owner  from  setting  up  a  subsequent  claim  on  account 
of  defective  material."  If  a  contract  provides  that  the  certificate 
of  an  architect  shall  not  be  binding  upon  the  property  owner  until 
the  final  acceptance  of  the  building,  final  acceptance  is  impossible 
if  the  contractor  abandons  it  J)efore  it  is  completed." 

§2635.  Approval  of  attorney  as  condition  precedent.     It  is 

occasionally  provided  in  contracts,  unless  the  approval  of  the  attor- 
ney of  one  of  the  parties  in  favor  of  the  validity  of  the  transaction 
is  obtained,  the  transaction  shall  be  void.^  Provisions  of  this  sort 
are  found  in  contracts  for  the  purchase  of  land,*  in  contracts  for 
making  advances  on  the  security  of  land,'  and  in  contracts  for  the 


UHebert  v.  Dewey,  191  Mass.  403,  77 
N.  E.  822. 

ISCoplew  ▼.  Durand,  153  Cal.  278,  16 
L.  R.  A.  (N.S.)  791,  95  Pac.  38. 

14  Coplew  V.  Durand,  153  Cal.  278,  16 
L.  R.  A.  (N.S.)  791,  95  Pac.  38. 

« O'Brien  v.  New  York,  139  N.  Y. 
643;  35  N.  E.  323. 

ISHebert  v.  Dewey,  191  Mass.  403,  77 
N.  E.  822;  Jenkins  v.  American  Surety 
Co.,  45  Wash.  573,  88  Pac.  1112. 

IT  Jenkins  v.  American  Surety  Co.,  45 
Wash.  673.  88  Pac.  1112. 

It  Jenkins  v.  American  Surety  Co.,  45 
Wash.  573,  88  Pac.  1112. 

1  England.  Williams  v.  Edwards,  2 
Sim.  78. 

United  States.  Michij^n  Stone  & 
Supply  Co.  V.  Harris,  81  Fed.  928. 


California.  Church  v.  Shanklin,  95 
Cal.  620,  17  L.  R.  A.  207,  30  Pac.  789. 

ttassachttsetts.  Gilson  v.  Cambridge 
Savin<?8  Bank,  180  Mans.  444,  62  N.  E. 
728;  (jlidden  v.  Massachusetts  Hospital 
Life  Ins.  Co.,  187  Mass.  538,  73  N.  E. 
638. 

North  Carolina.  Webb  v.  School  Dis- 
trict. 143  N.  Car.  299,  55  S.  E.  719. 

2  Williams  y.  Edwards,  2  Sim.  78; 
Church  y.  Shanklin,  95  Cal.  626,  17 
L.  R.  A.  207,  30  Pac.  789. 

As  to  the  merger  of  such  provision 
in  the  deed,  see,  Read  y  Loftus,  82 
Kan.  485,  108  Pac.  850  [sub  nomine, 
Loftus  V.  Read,  31  L.  R.  A.  (N.S.)  4671. 

SOilson  V.  Cambridge  Savings  Bank, 
180  Mass.  444.  62  N.  E.  728;  Glidden  v. 
Massachusetts  Hospital  Life  Ins.  Co., 
187  Mass.  538,  73  N.  E.  538. 
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purchase  of  bonds/  Full  effect  is  given  to  such  provisions,  and  it 
is  generally  held  that  if  the  attorney  is  acting  in  good  faith  his 
decision  is  final.'    It  has,  hov^ever,  been  held  that  a  contract  to 


4  Michigan  Stone  &  Supply  Co.  v. 
Harris,  81  Fed.  »28;  Webb  v.  School 
District,  143  N.  Car.  209,  55  S.  E.  710. 

•  England.  Williams  v.  Edwards,  2 
Sim.  78. 

United  States.  Michigan  Stone  & 
Supply  Co.  V.  Harris,  81  Fed.  028. 

California.  Cliurch  v.  Slinnklin,  95 
Cal.  626,  17  L.  R.  A.  207,  30  Pac.  789. 

Massachusetts.  Glidden  v.  Massa- 
chusetts Hospital  IJfe  Ids.  Co.,  187 
Mass.  5.38,  73  N.  E.  538. 

North  Carolina.  Webb  v.  School  Dis- 
trict, 143  N.  Car.  200.  55  S.  E.  710. 

**The  subject-matter  of  tliis  contract 
was  the  negotiable  bonds  to  be  isaued 
for  street  improvements  to  be  made 
under  a  contract  between  tlie  citv  and 

• 

the  plaintiff  in  error.  Tlicy  had  not 
been  issued  when  this  agreement  was 
entered  into.  It  was  a  most  reasonable 
and  prudent  thing  for  proposing  pur- 
chasers to  stipulate  for  some  security 
against  the  invalidity  of  such  bonds 
before  being  required  to  receive  and 
pay  for  them.  .  .  .  The  plain  meaning 
of  this  contract  was:  (1 )  That  plaintiffs 
in  error  were  to  furnish  certified  copies 
of  the  proceedings  under  which  these 
bonds  were  issued.  (2)  Defendants 
in  error  were  to  fairly  and  honest- 
ly submit  this  record,  when  furnished, 
to  the  judgment  of  the  counsel  selected 
by  them.  (3)  The  counsel  thus  selected 
must  not  capriciously  and  arbitrarily 
reject  the  bonds,  but  on  the  record, 
honestly  and  fairly  give  his  judgment, 
as  to  their  lognlity.  .  .  .  The  buyers 
employed  counsel,  a  gentleman  particu- 
larly skilled  in  the  matter  of  the  valid- 
ity of  municipal  bonds,  and  submitted 
this  evidence  to  him  and  procured  his 
opinion.  .  .  .  Tlie  question  of  the  valid- 
ity of  the  bonds  was  to  be  settled  by 
the  opinion  of  a  third  person,  whose 


judgment  was  to  be  a  legal  opinion 
based  upon  tlie  law  and  facts  touching 
these  bonds.  Neither  party  would  bo 
concluded  by  an  opinion  rendered  arbi- 
trarily and  without  the  honest  intent 
of  deciding  fairly  and  rationally.  The 
contract  seems  to  come  fairly  within 
the  principle  applicable  to  contracts 
under  which  settlements  between  par- 
ties are  made  dependent  upon  the  cer- 
tificate of  some  thinl  person.  The  rule 
in  such  cases  nr>  that,  in  the  absence  of 
fraud,  or  sucli  gross  mirtcon<luct  as 
would  necessaril}''  imply  bad  fait.i,  or 
tlie  failure  to  exercise  an  honest  judg- 
ment, the  action  of  such  third  person 
sliould  conclude  the  parties."  Michigan 
Stone  &  Supply  Co.  v.  Harris,  81  Fed. 
028  [quoted  in  Webb  v.  School  District, 
143  N.  Car.  209,  55  S.  E.  710]. 

"The  application  signed  by  the  plain- 
tiff in  this  case  contained  this  language? 
'That  the  title  to  the  above  mentioned 
real  estate  is  to  be  examined  and  the 
papers  prepared  by  one  of  the  solicitors 
of  the  bank;  and  that  such  title  will 
not  be  considered  satisfactory,  if  the 
estate  is  held  subject  to  any  conditions 
or  restrictions.  The  expense  of  exam- 
ining the  title,  wiiether  finally  accepted 
or  rejected,  is  to  be  borne  by  the  under- 
signed, etc/  Here  is  a  plain  implication 
that  the  title  must  be  satisfactory  to 
the  solicitor  of  the  bank,  and  that  it 
may  be  accepted  or  rejected  by  him,  ac- 
cording to  his  opinion  in  regard  to  its 
validity.  We  think  the  reasonable  in- 
terpretation of  this  language,  in  the 
connection  in  which  it  is  used,  is  that 
the  title  must  be  such  as  the  solicitor 
of  the  bank,  acting  in  good  faith  in 
the  exercise  of  his  judgment,  deems 
good.  By  way  of  special  explanation 
it  is  said  that  it  will  not  be  considered 
satisfactory  if  the  estate  is  held  subject 
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furnish  a  ** first-class ' *  title,  to  be  passed  upon  by  vendee's  attor- 
ney, is  performed  by  furnishing  a  good  marketable  title  without 
regard  to  the  actual  satisfaction  of  the  attorney.* 

§2636.  Other  illustrations  of  approval  by  third  person.     A 

contract  for  the  transportation  of  a  passenger  may  provide  that  he 
shall  establish  his  identity  to  the  satisfaction  of  some  specified 
agent  of  the  carrier^  Pull  effect  is  given  to  such  provision,  and  a 
passenger  in  such  case  establishes  his  identity  to  the  satisfaction  of 
such  agent  if  the  latter  acts  honestly  and  in  good  faith.*  It  will 
not  be  presumed,  however,  that  the  parties  agree  to  make  the  agent 
of  the  carrier  the  judge  of  the  facts  unless  the  contract  clearly 
provides  therefor.'  A  provision  in  a  ticket  which  requires  the  pas- 
senger to  sign  his  name  or  otherwise  to  identify  himself  on  demand, 
does  not  make  the  agent  of  the  carrier  the  judge,  of  his  identity.* 
A  contract  of  insurance,  especially  in  a  mutual  benefit  society, 
may  provide,  if  the  insured  has  ceased  to  be  a  member,  as  by  reason 
of  non-payment  of  dues,  that  he  may  be  reinstated  by  furnishing 
the  certificate  of  a  physician,  stating  that  he  is  in  good  health.* 


to  any  conditions  or  restrictions.  In 
view  of  the  purpose  of  the  a])prication 
and  tlie  relations  of  the  parties,  it 
wouhl  not  be  reasonable  to  suppose 
that  the  bank  was  to  accept  the  title 
and  make  the  loan,  if,  in  the  opinion 
of  its  solicitor,  there  were  such  defects 
or  uncertainties  in  it  as  would  expose 
the  holder  to  a  risk  of  loss  from  an  out- 
side claimant.  In  tliis  case  the  record 
shows  an  outstanding  tax  title  whose 
validity  could  not  be  determined  with- 
out resorting  to  oral  testimony.  Fur- 
thermore, the  release  of  a  mortgage  in- 
cumbrance was  by  a  deed  which  pur- 
ported to  be  executed  by  an  attorney 
of  the  mortgagee,  while  there  was  noth- 
ing to  show  that  any  power  of  attorney 
had  been  acknowledged  and  recorded  as 
required  by  the  Pub.  Sts.,  c.  120,  {  14. 
Gen.  Sts.,  c.  89,  §  29.  We  consider  the 
solicitor's  report  that  the  title  was  not 
satisfactory  for  the  reason^  shown  by 
the  record,  a  sufficient  justification  of 
the  defendant's  refusal  to  make  the 
loan."  Gilson  v.  Cambridge  Savings 
Bank,  180  Mass.  444,  62  N.  E.  728. 
•  Vought  V.  Williams,  120  N.  Y.  263, 


17  Am.  St.  Rep.  C34,  8  L.  R.  A.  591,  24 
X.  E.  105  (obiter,  as  the  title  was  not, 
in  fact,  marketable). 

1  Bethea  v.  Northeastern  Ry.,  26  S. 
Car.  91,  1  S.  E.  372. 

2  Bethea  v.  Northeastern  Ry.,  26  S. 
Car.  91,  1  S.  E.  372. 

3Marlow  v.  Southern  Pacific  Co.,  161 
Cal.  383,  121  Am.  St.  Rep.  127,  90  Pac. 
928  fdistin<ruishin;r.  Southern  Ry.  Co.  v. 
Barlow,  104  Ga.  213,  69  Am.  St.  Rep. 
16G,  30  S.  E.  732,  and  Central  Georgia 
Ry.  Co.  V.  Cannon,  106  Ga.  828,  32  S.  E. 
8741. 

4Marlow  v.  Southern  Pacific  Co.,  151 
Cal.  383,  121  Am.  St.  Rep.  127,  90  Pac. 
028  [distinguishing,  Southern  Ry.  Co.  v. 
Barlow,  104  Ga.  213,  69  Am.  St.  Rep. 
ICG,  30  S.  E.  732,  and  Central  Georgia 
Ry.  Co.  v.  Cannon,  106  Ga.  828,  32  S.  E. 
874]. 

ILyon  V.  Supreme  Assembly,  163 
Mass.  83,  26  N.  E.  236;  Sodeta  Unione 
Fratellanza  Italiana  v.  Leyden,  223 
Mass.  540,  L.  R.  A.  1917C,  256,  114  N.  E. 
738;  Jackson  v.  Northwestern  Mutual 
Relief  Association,  78  Wis.  463,  47  N. 
W.  733. 
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B^all  effect  is  given  to  such  provisions.*  A  certificate  by  a  physi- 
cian, to  the  effect  that  the  member  is  still  sick  with  a  specified  ail- 
ment, but  is  improving,  is  not  a  performance  of  such  condition.^ 
Under  a  provision  which  requires  the  insured  to  furnish  a  satis- 
factory certificate  of  health,  the  insurance  company  can  not  refuse 
reinstatement  on  the  ground  that  the  company  does  not  consider  it 
fiofficient,  if  in  fact  it  is  sufficient.* 

A  contract  by  w-hich  a  railway  employs  a  surgeon,  may  provide 
that  his  fees  are  to  be  fixed  ultimately  by  the  chief  surgeon  and 
other  designated  officials.' 

Contracts  of  sale  occasionally  contain  provisions  by  which  ques- 
tions as  to  quality,^*  or  quantity,^^  are  to  be  submitted  to  the  deter- 
mination of  a  third  person.  If  such  determination  is  exercised  in 
good  faith,  it  is  final  and  conclusive,^^  at  least  if  it  is  free  from 
evident  and  gross  mistake.  Lender  a  contract  by  which  A  is  to 
raise  a  certain  quantity  of  peas  and  is  to  deliver  them  to  B  for 
canning,  a  provision  that  B*s  superintendent  shall  be  the  sole  judge 
as  to  the  proper  condition  of  the  crop  for  canning,  is  valid  and  his 


•  Lyon  V.  Supreme  Assembly,  153 
Mass.  83,  26  N.  E.  23G;  Societa  Uniotne 
Fratellanzii  Italiana  v.  Leyden,  22'i 
MaBS.  .-i40,  L.  R.  A.  1917C,  i-lO,  114  X. 
E.  738;  .lackson  v.  Northwestern  Mut- 
ual Relief  Association,  78  Wis.  463,  47 
N.  W.  733. 

7  Societa  Unione  Fratellanza  Italiana 
V.  Leyden,  225  Mass.  i>40,  L.  R.  A. 
19I7C,  266,  114  N.  E.  738. 

B  Jackson  v.  Northwestern  Mutual 
Relief  Association.  78  Wis.  463,  47  N. 
W.  733. 

•  Union  Pacific  Ry.  Co.  v.  Anderson, 
11  C:olo.  293,  18  Pac.  24. 

10  Colorado.  Empson  Packing:  Co.  v. 
Clawson,  43  Colo.  188,  95  Pac.  546. 

Michigaii.  Robinson  v.  Detroit,  Lans- 
ing; &  Northern  Ry.  Co.,  84  Mich.  658, 
48  N.  W.  2a5. 

Oklahoma.  Citizens'  Independent  Mill 
ft  Elevator  Co.  v.  Perkins,  52  Okla.  242, 
152  Pac.  443. 

South  Carolina.  Brooke  v.  Laurens 
Milling  Co.,  78  S.  Car.  200,  125  Am.  St. 
Rep.  780,  58  S.  E.  806. 

Waahington.     Tacoma     &     Eastern 


Lumber  Co.  v.  Field,  100  Wash.  79,  170 
Pac.  360. 

It  Bullock  V.  Consumers'  Lumber  Co., 
(Cal.),  31  Pac.  367;  Nadeau  v.  ]*ingree, 
02  Me.  100,  42  Atl.  3.")3;  Roylo  v.  Mun- 
ser-Sanntry,  etc.,  Co.,  77  Minn.  206,  79 
N.  W.  650. 

12  California.  Bullock  v.  Consumers' 
Lumber  to.   (Cal.),  31  Pac.  367. 

Colorado.  Empson  Packing  Co.  v. 
Clawson,  43  Colo.  18vS,  05  Pac.  546. 

Maine.  Nadeau  v.  Pingree,  92  Me. 
196,  42  Atl.  3.13. 

Michigan.  Robinson  y.  Detroit,  Lans- 
ing &  Northern  Ry.  Co.,  84  Mich.  658, 
48  N.  W.  205. 

Minnesota.  Boyle  v.  Musser-Sauntry, 
etc.,  Co.,  77  Minn.  206,  79  N.  W.  659. 

Oklahoma.  Citizens'  Independent  Mil! 
&  Elevator  Co.  v.  Perkins,  52  Okla.  242, 
152  Pac.  443. 

South  Carolina.  Brooke  v.  Laurens 
Milling  Co.,  78  S.  Car.  200,  125  Am.  St. 
Tiep.  780,  58  S.  E.  806. 

Washington.  Tacoma  &  Eastern 
Lumber  Co.  v.  Field,  100  Wash.  79,  170 
Pac.  360. 
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judgment,  if  fairly  exercised  and  free  from  gross  mistake,  is  con- 
clusiveJ'  Under  a  contract  referring  questions  as  to  the  measure- 
ment of  logs  delivered  under  such  contract  to  a  third  person,  his 
decision  is  conclusive  in  the  absence  of  fraud  or  evident  mistake.'* 
A  provision  in  a  contract  with  the  United  States,  may  confer  upon 
the  quartermaster  the  power  to  ascertain  and  to  determine  the  dis- 
tance for  which  property  is  transported."  Under  such  a  clause 
the  determination  of  the  quartermaster  is  final  in  the  absence  of 
fraud  or  gross  mistake;  and  the  fact  that  the  quartermaster  fixes 
the  distance  according  to  direction  in  an  air  line  instead  of  direc- 
tion along  the  route  by  which  the  property  was  in  fact  transported, 
is  not  sufficient  to  show  bad  faith  on  his  part.'* 


18  Empson  Parkin j?  Co.  v.  Clawson,  43 
Ck>lo.  188,  05  Pac.  540. 

UBuUock  V.  Lumber  Co.  (Cal.),  31 
Pac.  307;  Nadeau  v.  Pingree,  02  Me. 
196,  42  Atl.  3o3;  Boyle  v.  Musser- 
Sauntry,  etc.,  Co.,  77  Minn.  200,  70  N. 
W.  «.")9. 

«Kihlberg  v.  United  States,  07  U.  S. 
308.  24  L.  e<l.  1100. 

IS  Kihlberg  v.  United  States,  07  U.  S. 
308,  24  L.  ed.  1100. 

"The  contract  which  is  the  founda- 
tion of  this  action  provides  that  trans- 
portation shall  be  paid  *in  all  cases  ac- 
cording to  the  distance  from  the  place 
of  departure  to  that  of  delivery.'  But 
no  specific  rule  is  prescribed  for  the  as- 
certainment of  distances.  The  con- 
tract is  silent  as  ta  whether  they  sha^I 
be  estimated  by  an  air  line,  or  by  the 
route  usually  traveled  by  contractors 
in  conveying  government  stores,  or  by 
the  road  over  which  troops  ordinarily 
marched  when  going  from  one  post  or 
station  to  ajiother.  The  parties,  how- 
ever, concurred  in  designating  a  partic- 
ular person — tlie  chief  quartermaster  of 
the  district  of  New  Mexico — with  power 
not  to  simply  ascertain,  but  to  fix,  the* 
distances  which  should  govern  in  the 
settlement  of  the  contractor's  accounts 
for  transportation.  The  written  order 
of  General  Easton  to  the  depot  quar- 
termaster at  Fort  Leavenworth  was 
an  exertion   of  that  power.     He   dis- 


charged a  duty  imposed  upon  him  by 
the  mutual  assent  of  the  parties.  The 
terms  by  which  the  power  was  con- 
ferred and  the  duty  imposed  are  clear 
and  precise,  leaving  no  room  for  doubt 
as  to  the  intention  of  the  contracting* 
parties.  They  seem  to  be  susceptible 
of  no  other  interpretation  than  that 
the  action  of  the  chief  quartermaster, 
in  the  matter  of  distances,  was  intend- 
ed to  be  conclusive.  There  is  neither 
allegation  nor  proof  of  fraud  or  bad 
faith  upon  his  part.  The  difference  be- 
tween his  estimate  of  distances  and  the 
distances  by  air  line,  or  by  the  road 
usually  traveled,  is  not  so  material  an 
to  justify  the  inference  that  he  did  not 
exercise  the  authority  given  him  with 
an  honest  purpose  to  carry  out  the  real 
intention  of  the  parties,  as  collected 
from  their  agreement.  His  action  can 
not,  therefore,  be  subjected  to  the  re- 
visory power  of  the  courts  without 
doing  violence  to  the  plain  words  of 
the  contract.  Indeed,  it  is  not  at  all 
certain  that  the  government  would  give 
its  assent  to  any  contract,  which  did 
not  confer  upon  one  of  its  officers  the 
authority  in  question.  If  the  contract 
had  not  provided  distinctly,  and  in  ad- 
vance of  any  services  performed  under 
it,  for  the  ascertainment  of  distances 
upon  which  transportation  was  to  be 
paid,  disputes  might  have  constantly 
arisen  between  the  contractor  and  the 
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If  the  judgment  of  such  third  person  is  not  exercised  in  good 
faith,  it  is  not  conclusive  as  between  the  parties."  Where  the 
scaler  agreed  upon  by  the  parties  to  measure  logs  acts  solely  under 
the  direction  of  an  agent  of  the  vendee,  his  determination  as  to 
quantity  is  not  bindingj* 

• 

VI 

CONDITION  IN  POWER  OP  ONE  PARTY 

§2637.  Condition  in  power  of  one  party.  In  many  cases  the 
act  which  is  selected  as  a  condition  is  one  which  one  of  the  parties 
has  the  power  to  perform  or  not  at  his  option.^  If  his  performance 
or  failure  to  perform  such  act,  as  the  case  may  be,  gives  to  the 
other  party,  by  the  terms  of  the  contract,  the  right  to  treat  such 
contract  as  discharged,  if  he  wishes  to,  or  to  treat  it  as  in  full 
force  and  effect  if  he  elects  to  waive  the  breach,  such  act  is  a  con- 
dition, although  its  performance  or  non-performance  rests  with  one 
of  the  parties  to  the  contract.  If,  by  the  terms  of  the  contract, 
the  performance  or  non-performance  of  the  so-called  condition,  as 
the  ease  may  be,  operates  to  discharge  the  party  who  had  the  power 
to  perform  such  act  or  not  to  perform  it,  and  if  he  is  not  bound  to 
perform  any  other  or  further  acts  by  the  terms  of  the  contract,  it 
is  apparently  improper  to  call  such  an  agreement  a  contract  at  all, 
since  performance  on  the  part  of  the  party  who  has  power  to  per- 
form or  to  break  such  condition  is  thus  purely  optional.^  Such  act 
may  be  a  condition,  although  it  rests  in  the  power  of  one  of  the 
parties  to  perform;  but  the  transaction  can  not  be  a  simple  con- 
tract, since  the  element  of  consideration  is  absent.  If  not  under 
seal,  it  is  not  a  contract  at  all.    A  condition,  the  performance  of 


goTernment,  resulting  in  Texatious  and 
expensive  and,  to  the  contractor,  often 
times,  ruinous  litigation.  Hence  the 
provision  we  have  been  considering.  Be 
this  supposition  as  it  may,  it  is  suf- 
ficient that  the  parties  expressly  agreed 
that  distances  should  be  ascertained 
and  fixed  by  the  chief  quartermaster, 
and  in  the  absence  of  fraud  or  such 
gross  mistake  as  would  necessarily  im- 
ply bad  faith,  or  a  failure  to  exercise 
an  honest  judgment,  his  action  in  the 
premises  is  conclusive  upon  the  ap- 
pellant as  well  as  upon  the  government. 


The  contract  being  free  from  ambi- 
guity, no  exposition  is  allowable  con- 
trary to  the  express  words  of  the  in- 
strument." Kihlberg  v.  United  States, 
97  U.  S.  398,  24  L.  ed.  1106. 

ITTacoma  &  Eastern  Lumber  Co.  v. 
Field,  100  Wash.  70,  170  Pac.  360. 

WMagee  v.  Smith,  101  Wis.  611,  78 
N.  W.  167. 

1  Capital  Fertilizer  Co.  v.  Ashcraft- 
Wilkinson  Co.,  —  Ala.  — ,  79  So.  484. 
See  §§  2638  et  seq. 

2  See  §$  564  et  seq.,  572  et  seq.  and 
575  et  seq. 
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which  is  within  the  power  of  one  of  the  parties  to  the  contract,  is 
known  at  civil  law  as  a  protestative  condition.' 

§2638.  Amount  of  compensation  in  discretion  of  one  party. 

Analogous  to  the  cases  in  which  performance  must  be  made  to  the 
satisfaction  of  one  party,^  are 'the  contracts,  such  as  contracts  of 
employment  in  which  the  amount  of  wages  is  left  to  the  decision  of 
the  employer.  In  such  cases  the  employer,  if  acting  in  good  faith, 
is  the  sole  judge,^  and  his  decision  is  conclusive  in  the  absence  of 
fraud  or  bad  faith,  even  if  he  fixes  the  compensation  below  what 
the  court  would  hold  to  be  a  reasonable  amount.*  Under  a  contract 
to  render  services  as  attorney  for  such  a  fee  as  the  client  *'is  able 
to  pay  and  thinks  reasonable,"  the  client's  decision  is  conclusive.* 
A  provision  for  paying  the  physician  of  a  railroad  company,  ''sub- 
ject to  the  approval"  of  certain  officers  of  the  railroad,  makes  their 
approval  a  condition  precedent  to  recovery.'  A  contract  to  increase 
the  salary  of  an  employe  if  at  any  time  the  amount  of  increased 
business  or  the  character  of  the  employe's  work  fairly  justifies  a 
change  of  mind  on  the  part  of  the  employer  as  to  the  amount  to  be 
paid,  makes  the  employer  the  sole  judge  as  to  such  facts.* 

Under  a  contract  which  leaves  the  amount  of  compensation  to 
the  employe,  it  is  said  that  he  can  not  make  an  unreasonable 
charge;'  but  this  result  is  reached  by  construing  the  promise  as 
one  to  "pay  any  sum  charged,  if  it  was  reasonable."* 

§2639.  Option  to  one  party  tp  discharge.  A  contract  may 
contain  an  express  provision  that  one  or  either  party  may  terminate 
such  contract  at  his  option.  Pull  efiPect  is  given  to  such  provisions, 
and  the  exercise  of  such  option  operates  as  a  discharge  of  the  con- 
tract.^   Until  such  option  is  exercised  the  contract  is  binding  upon 


8  Anse  La  Butte  Oil  &  Mineral  Co.  ▼. 
Babb,  122  Iji.  415,  47  So.  754. 
ISee  §§2618  et  seq. 

2  Taylor  v.  Brewer,  1  Maule  A  R.  200. 

3  Butler  V.  Winona  Mill  Co.,  28  Minn. 
205,  41  Am.  Rep.  277,  9  N.  W.  607. 

Contra,  Bryant  v.  Flight,  2  H.  A  H. 
84. 

4  Howe  V.  Kenyon,  4  Wa«h.   677,  30 
Pac.  1058. 

5  Union  Pacific  By.   v.  Anderson,  11 
Colo.  293,  18  Pac.  24. 


I  Blaine  v.  Knapp,  140  Mo.  241,  41  S. 
W.  787. 

T  Van  Arman  v.  Byington,  38  111.  443. 

•  Van  Arman  v.  Byington,  38  III.  443. 

1  England.  Parker  v.  Ibbetson,  4  C.  B. 
(N.S.)  346  (option  to  terminate  due  to 
trade  custom). 

United  States.  I^uiniana,  etc.,  By.  v. 
Board  of  Levee  District,  87  Fed.  594,  31 
C.  C.  A.  121;  Capital  Fertilizer  Co.  v. 
Ashcraft-Wilkinson  Co.,  —  Ala.  — ,  79 
So.  484. 
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both  parties,^  if  the  remaining  provisions  of  the  contract  are  such 
that  a  sufficient  consideration  exists.'  If  a  reasonable  time  is  re- 
quired for  exercising  such  option,*  such  as  a  period  of  thirty  days," 
sufficient  consideration  exists.  If  such  option  can  not  be  exercised 
until  after  the  lapse  of  a  reasonable  period  of  time,*  such  as  an 
option  to  be  exercised  by  giving  six  months'  notice  after  the  ex- 
piration of  eighteen  months,^  sufficient  consideration  exists.  If 
such  option  may  be  exercised  arbitrarily  at  any  time,  the  contract 
is  without  consideration,*  and  the  adversary  party  may  end  the 
contract  at  will.* 

♦  The  exercise  of  such  an  option  is  not  a  breach  of  the  contract,^* 
ufiless  the  contract  shows  that  upon  the  exercise  of  such  option, 
compensation  for  injury  arising  therefrom  is  to  be  made.^^  If  a 
contract  provides  in  effect  for  termination  at  the  will  of  either 
party,  by  mutual  agreement  for  compensation  if  possible,  and  if 
not,  for  compensation  to  be  determined  by  arbitrators,  the  failure 


dinois.  Thayer  v.  Allison,  109  111. 
180. 

Indiana.  Over  v.  Byram  Foundry  Co., 
37  Ind.  App.  452,  117  Am.  St.  Rep.  327, 
77  N.  E.  302. 

Kansas.  Emerson-Bran tin«?h am  Co.  v. 
Lyons,  102  Kan.  733,  172  Pac.  51.3. 

Michigan.  Holton  v.  Monaroli  Motor 
Car  Co.,  202  Mich.  271,  1G8  X.  W.  539. 

Nebraska.  Morrisey  v.  Broomal,  37 
Neb.  768,  56  N.  W.  383. 

New  Jersey.  Fritz  v.  Pennsylvania 
Fire  Ins.  Co.,  85  N.  J.  L.  171,  50  L.  R. 
A.  (N.S.)  35,  88  Atl.  1005  (obiter). 

New  York.  McCullough's  Lead  Co.  v. 
Strong.  56  N.  Y.  660. 

North  Carolina.  Booth  v.  Ratcliffe, 
107  N.  Car.  6,  12  S.  E.  112. 

Oregon.  Foster  v.  Henderson,  29  Or. 
210,  45  Pac.  899. 

Wisconsin.  Pierce  v.  Signor,  131.  Wis. 
621,  111  N.  W.  699. 

2  United  SUtes.  Kenny  v.  Knight, 
119  Fed.  476. 

Alabama.  Mclntyre  Lumber  &  Ex- 
port Co.  V.  Jackson  Lumber  Co.,  165 
Ala.  268,  138  Am.  St.  Rep.  66,  51  So. 
767. 

Illinois.     Fred  W.  Wolf  Co.  v.  Mon- 

COSTRACTS — VOL.  V— B 


arch  Refrigerating  Co.,  252  111.  401,  60 
L.  R.  A.  (N.S.)  808,  96  N.  E.  1063. 

New  Jersey.  Fritz  v.  Pennsylvania 
Fire  Ins.  Co.,  85  N.  J.  L.  171,  50  L.  R. 
A.  (N.S.)  35,  88  Atl.  1065. 

Washington.  Brooks  v.  Trustee  Co., 
76  Wash.  589,  50  L.  R.  A.  (N.S.)  594, 
136  Pac.  1152. 

8  See  §§572  et  seq. 

4  A.  Leschen  &  Sons  Rope  Co.  v.  Pat- 
terson, 130  La.  557,  58  So.  3.30;  Mayo  v. 
Philadelphia  Textile  Machinery  Co.,  105 
Va.  486,  53  S.  E.  967. 

•  A.  Leschen  &  Sons  Rope  Co.  v.  Pat- 
terson, 130  La   .557,  58  So.  .336. 

•  Mayo  V.  Philadelphia  Textile  Ma- 
chinery Co.,  105  Va.  480,  53  S.  E.  007. 

7  Mayo  v.   Philadelphia   Textile  Ma- 
chinery Co.,  105  Va.  486,  53  S.^.  967. 
I  See  §672. 

9  Brown  v.  Wilson,  58  Okla.  392,  L.  R. 
A.  1917B,  1184,  160  Pac.  94;  Eclipse  Oil 
Co.  V.  South  Penn  Oil  Co.,  47  W.  Va. 
84,  34  S.  E.  923. 

10  Over  V.  Byram  Foundry  Co.,  37 
Ind.  App.  452,  117  Am.  St.  Rep.  327,  77 
N.  E.  302;  Emerson-Brantingham  Co.  v. 
Lyons,  102  Kan.  733,  172  Pac.  513 

11  Harlow  v.  Oregonian  Pub.  Co.,  45 
Or.  620,  78  Pac.  737. 
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to  make  compensation  in  either  way  upon  the  exercise  of  such 
option  gives  rise  to  a  cause  of  action  for  damagesJ^ 

Where  the  option  to  terminate  the  contract  at  will  exists,  a  ques- 
tion presented  for  decision  is  what  amounts  to  the  exercise  of  such 
option.    The  right  to  avoid  a  purchase  of  stock  is  not  exercised  by 
acting  as  a  stockholder  giving  a  proxy  and  offering  the  stock  for 
sale.    Such  acts  amount  to  affirmance,  not  rescission.^'    An  option 
to  avoid  a  contract  within  a  year  from  the  date  of  the  making 
thereof  is  not  exercised  by  a  written  request  for  an  extension  of 
such  time  to  enable  the  party  making  the  request  to   determine, 
whether  it  would  be  possible  for  him  to  go  on  with  the  contract*^* 
An  option  to  terminate  a  contract  employing  a  teacher  by  giving 
one  week's  notice,  may  be  exercised  by  refusal  to  employ  such 
teacher  before  the  school  opens,  and  the  teacher  is  then  entitled  to 
but  one  week's  salary."     If,  by  the  terms  of  the   contract,   the 
option  to  terminate  it  is  to  be  exercised  upon  return  of  the  prop- 
erty received  under  the  contract,  such  provisions  must  be  per- 
formed at  least  substantially  in  order  that  such   option  may  be 
exercised."    If  a  cow  and  calf  are  sold  under  a  contract  which  pro- 
vides that  they  are  regarded  as  one  animal  and  which  permits  the 
purchaser  to  terminate  such  contract  by  returning  them  in  case  the 
cow  does  not  prove  to  be  a  breeder,  such  option  can  be  exercised 
only  by  returning  both  cow  and  calf."    If  the  purchaser  reserves 
the  option  to  avoid  the  contract  by  returning  the  property  within 
a  specified  time,  his  failure  to  return  such  property  within  such 
time  prevents  him  from  exercising  such  option."    If  he  continues 
to  use  such  property  after  the  time  specified,  the  fact  that  he  gave 
notice  before  the  termination  of  such  period  that  he  would  exercise 
such  option,  does  not  operate  as  a  termination  of  the  contract." 

An  option  to  rescind  a  contract  for  breach  and  recover  money 
paid  thereunder  may  be  exercised  before  the  date  of  the  maturity 


12  Harlow  v.  Oregonian  Pub.  Co.,  45 
Or.  520,  78  Pac.  737. 

13Je8sop  V.  Ivory,  158  Pa.  St.  71,  27 
Atl.  840. 

14  Ford  V.  Dyer,  148  Mo.  628,  49  8.  W. 
1091. 

ISDerry  v.  Board  of  Education,  102 
Mich.  C31,  01  N.  W.  61. 

18  White  V.  Miller,  132  la.  144,  8  L. 
R.  A.  (N.S.)  727,  109  N.  W.  465  (pro- 
vision for  return  in  case  of  breach  of 


warranty) ;  Fred  W.  Wolf  Co.  v.  Mon- 
arch Refrigerating  Co.,  252  111.  491,  50 
L.  R.  A.  (N.S.)  808,  96  N.  E.  1063. 

ITW^hite  V.  Miller,  132  la.  144,  8  L.  R. 
A.  (N.S.)  727,  109  N.  W.  465. 

«  Fred  W.  Wolf  Co.  v.  Monarch  Re- 
frigerating  Co..  252  111.  491.  50  L.  R.  A. 
(N.S.)  808,  96  N.  E.  1063. 

19  Fred  W.  Wolf  Co  v.  Monarch  Re- 
frigerating Co..  252  111.  491,  50  L.  R.  A. 
(N.S.)  808,  96  N.  E.  1063. 
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of  the  last  payment.**  If  an  insurance  policy  provides  for  can- 
cellation on  five  days'  notice,  such  notice  may  be  given  by  writing; 
but  notice  sent  by  registered  letter,  which  purported  to  be  from  a 
different  insurance  company  and  which  the  insured  did  not  in  fact 
open,  is  not  sufficient.*^ 

If  the  time  within  which  the  option  to  end  the  contract  must  be 
exercised,  is  specified,  such  option  must  be  exercised  within  the 
time  thus  specified.**  If  the  time  within  which  the  option  to  end 
the  contract  must  be  exercised,  is  not  specified,  such  option  must 
be  exercised  in  a  reasonable  time.**  If  A  sold  bonds  to  B  under  a 
contract  by  which  B  was  given  an  option  to  return  such  bonds  and 
withdraw  her  original  investment  with  interest  at  six  per  cent. 
'*at  any  time,"  it  is  held  that  such  option  must  be  exercised  within 
a  reasonable  time;  and  that  a  delay  of  six  years  after  such  trans- 
action is  not  a  reasonable  delay.** 


§  2640.  Contract  of  indefinite  duration— Implied  option  to  dis- 
charge at  will.  If  the  express  terms  of  the  contract  do  not  fix  the 
time  for  its  duration,  if  the  subject-matter  and  the  surrounding 
circumstances  do  not  indicate  an  intention  to  enter  into  a  perma- 
nent obligation  or  one  of  indefinite  duration,  and  if  the  contract  is 
one  which  from  its  nature  might  be  terminated  at  any  time,  olr 
might  be  performed  indefinitely,  it  is  generally  held  that  either 
party     to     the     contract     may     terminate     it     at    his     option.* 


»  Lord  V.  Board  of  Trade,  163  111.  45, 
45  N.  £.  205. 

21  Fritz  y.  Pennsylyania  Fire  Insur- 
ance Co.,  85  N.  J.  L.  171,  50  L.  R.  A. 
(N.S.)  35,  88  Atl.  1065. 

a  Fred  W.  Wolf  Co.  v.  Monarch  Re- 
frigerating Co.,  252  111.  401,  50  L.  R.  A 
(N.S.)  808,  96  N.  E.  1063. 

13  Brooks  v.  Trustee  Co.,  76  Wash. 
589,  50  L.  R.  A.  (K.S.)  504,  136  Pac. 
1152. 

M  Capital  Fertilizer  Co.  v.  Aehcraft- 
Wilkinson  Co.,  —  Ala.  — ,  79  So.  484; 
Brooks  V.  Trustee  Co.,  76  Wash.  58n, 
50  L.  R.  A.  (N.S.)  594,  136  Pac.  1152. 

1  United  SUtes.  Willcox  A  G.  Sew- 
ing  Maoh.  Co.  v.  Ewinp,  141  U.  S.  627, 
35  L.  ed.  882;  Chattanoo<ra,  etc.  Ry.  v. 
Ry.,  44  Fed.  456;  Mercantile  Trust  Co. 
y.  Columbus,  S.  &  H.  R.  Co.,  90  Fed. 


148;  Western,  etc.,  Co.  y.  Steel  Co.,  lid 
Fed.  176;  Warden  y.  Hinds,  163  Fed. 
201,  25  L.  R.  A.   (N.S.)  629. 

Alabama.     Lambie  y.  Sloss  Iron  & 
Steel  Co.,  118  Ala.  427,  24  So  108. 

niinois.     Bates  Mach.  Co.  y.  Bates, 
192  111.  138,  61  N.  E.  518. 

Louisiana.  Long  y.  Kee,  42  La.  Ann. 
899,  8  So.  610. 

Massachusetts,  ^farble  y.  Standard 
Oil  Co.,  169  Mass.  5.53,  48  N.  E.  79S. 

Michigan.  Savage  v.  Surgical  Asso- 
ciation. 59  Mich.  400.  26  N.  W.  652. 

Oregon.  Christonsen  y.  Pacific  Coast 
Borax  Co.,  26  Or.  302,  38  Pac.  127. 

Pennsylyania.  Philadelphia  &  R.  R. 
Co.  T.  River  Front  R.  Co.,  168  Pa.  St. 
3o7,  31  Atl.  1098;  Kendordine  Hydro- 
Carbon  Fuel  Co.  V.  Plumb,  182  Pa.  St. 
463,  38  Atl.  480. 
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Accordingly,  contracts  for  the  rendition  of  personal  services,* 
such  as  a  contract  of  employment  as  land  agent,'  or  a  con- 
tract to  repair  and  construct  buildings  as  directed  by  the  adver- 
sary party,  no  particular  buildings  being  designated,*  may  be  dis- 
charged at  any  time  at  the  option  of  either  party  as  to  the  part  of 
such  contract  which  remains  executory.  A  agreed  with  B  to  man- 
age B's  plantation  and  stock  farm,  and  as  compensation  A  was  to 
have  the  products  of  the  farm  and  one  half  of  the  increase  of  the 
stock.  No  time  for  the  termination  of  such  contract  was  fixed.  A 
was  allowed  to  terminate  the  contract  at  any  time,  upon  giving  due 
notice  and  taking  possession  at  the  beginning  of  some  designated 
year.*  On  the  same  principle,  a  contract  to  furnish  commodities,* 
such  as  a  contract  by  retail  dealers  to  buy  oil  of  a  wholesale  dealer 
exclusively,  without  limitation  as  to  timej  or  a  contract  to  manu- 
facture articles  for  a  corporation  for  an  indefinite  time  in  the 
future,*  may  each  be  discharged  at  any  time  at  the  option  of  either 
party  as  to  the  part  thereof  which  remains  executory. 


§2641.  Option  not  exercisable  at  will.  In  cases  in  which  the 
parties  do  not  contemplate  a  permanent  obligation,  the  nature  of 
the  subject-matter  and  the  surrounding  circumstances  may  show 
that  it  was  not  intended  that  either  party  should  have  the  right  to 
discharge  such  contract  at  his  option.^  A,  an  employer,  took  an 
employe  who  was  seriously  injured,  to  a  hospital,  and  left  him 


Washinston.  Hewson  v.  Pe  term  an 
Mfg.  Co.,  70  Wa8h.  600.  .11  L.  R.  A. 
(N.S.)   398,  136  Pac.  1158. 

Wisconsin.  Irish  v.  Dean,  39  Wis. 
562. 

2  Howard  v.  East  Tenn.,  Va.  &  Ga. 
By.  Co.,  91  Ala.  268,  8  So.  868;  Bates 
Machinery  Co.  v.  Bates,  192  111.  138,  61 
N.  E.  518;  Quln  v.  Bay  State  Distilling 
Co.,  171  Mass.  283,  50  N.  E.  637;  Star- 
oske  V.  Pulitzer  Publishing  Co.,  235  Mo. 
67,  138  S.  W.  36. 

A  contract  for  an  indefinite  period  to 
act  as  secretary  and  treasurer  may  be 
terminated  at  the  will  of  the  employer. 
Hewson  v.  Peterman  Mfg.  Co.,  76  Wash. 
nOO,  51  L.  R.  A.  (N.S.)  398,  136  Pac. 
1158. 

3  Howard  v.  By.,  91  Ala.  268,  8  So. 
868. 


See  also,  CoflTin  v.  Landis,  46  Pa.  St. 
426. 

4Quin  V.  Distining  Co.,  171  Mass.  283, 
.50  N.  E.  6.37. 

I  Long  V.  Kee,  42  La.  Ann.  899,  8  So. 
610. 

•  Marble  v.  Standard  Oil  Co.,  169 
Mass.  553,  48  N.  E.  783;  Echols  v.  New 
Orleans,  Jackson  &.  Great  Northern  Ry., 
52  Miss.  610;  Turtle  Creek  v.  Pennsyl- 
vania Water  Co.,  243  Pa.  St.  401,  00 
Atl.  194;  Bellevue  v.  Ohio  Valley  Water 
Co.,  245  Pa.  St.  114,  91  Atl.  230;  Irish 
V.  Dean,  39  Wis.  562. 

7  Marble  v.  Standard  Oil  Co.,  169 
Mass.  553,  48  N.  E.  783. 

IKenderdine  Hydro-Carbon  Fuel  Co. 
V.  Plumb,  182  Pa.  St.  403,  38  Atl.  480. 

1  Mississippi  River  Logging  Co.  v. 
Robson,  09  Fed.  773,  16  C.  C.  A.  400 
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there,  promising  to  pay  for  his  care.  No  provision  was  made  as  to 
the  length  of  time  which  he  was  to  remain.  It  was  held  that  this 
implied  an  agreement  on  A's  part  to  pay  for  such  care  until  at  least 
fluch  time  as  he  could  be  moved  without  great  danger  to  his  health. 
Accordingly,  where  A  gave  such  notice  before  such  time,  and  it  was 
not  shown  that  the  employe  had  means  of  his  own  to  pay  for  such 
care,  such  notice  does  not  discharge  A's  liability  to  the  hospital.* 
A  contract  to  drive  logs,  for  the  termination  of  which  no  time  is 
designated,  may  appear  from  the  surrounding  circumstances  to  be 
intended  to  last  until  all  the  timber  has  been  cut  off  the  land  of 
the  owner  thereof.  Such  contract  can  not  be  terminated  by  notice 
before  the  timber  is  exhausted.' 

A  question  upon  which  there  has  been  a  serious'  conflict  of 
authority  as  to  the  right  of  either  party  to  terminate  the  contract 
at  his  option,  arises  in  cases  in  which  a  railway  company  has  agreed 
to  construct  a  switch  so  as  to  furnish  service  to  certain  property, 
in  consideration  of  which  the  owner  of  such  property  agrees  to 
make  use  of  it  in  a  certain  specified  manner,  so  as  to  furnish  goods 
or  property  for  transportation  by  such  railway.  It  has  been  held, 
on  the  one  hand,  that  sneh  a  contract  is  permanent  at  least  as  long 
as  such  land  is  used  in  the  manner  provided  for  by  the  'contract.* 
In  other  jurisdictions,  however,  and  by  the  greater  weight  of 
numerical  authority,  it  has  been  held  that  such  a  contract  may  be 
terminated  by  either  party  if  reasonable  notice  is  given.' 

Another  question  upon  which  a  similar  conflict  of  authority  has 
arisen,  is  found  in  cases  in  which  the  state  or  a  public  corporation 


[same  case,  43  Fed  364] ;  St.  Barnabas 
Hospitfll  V.  Minneapolis  International 
Electric  Co.,  68  Minn.  254,  40  L  R.  A. 
388,  70  N.  W.  1126:  Stonega  Coke  & 
Coal  Co.  V.  Louisville  &  N.  R.  Co.,  106 
Va.  223,  9  L.  R.  A.  (X.S.)  1184,  55  S. 
E.  551. 

2  St.  Barnabas  Hospital  v.  Electric 
Co..  68  Minn.  254,  40  L.  R.  A.  388,  70  N. 
W.  1126. 

3  Mississippi  River  Logging  Co.  v. 
Robflon,  69  Fed.  773,  16  C.  C.  A.  400,  s. 
c.  43  Fed.  364. 

4  McKell  V.  Chesapeake  &  0.  Ry.  Co., 
175  Fed.  321  (mine). 

5  Jones  ▼.  Newport  News  &  Missis- 
sippi Valley  Co.,  65  Fed.  736  (switch) ; 
Baldwin  v.  Kansas  City  M.  &  B.  Ry., 


Ill  Ala.  515.  20  So.  340  (sand-pit); 
Barney  v.  Indiana  Rv.  Co..  157  Ind.  228. 
61  N.  E.  194  (race-track^;  Stonega 
Coal  &  Coke  Co  v.  Lonisville  A  Nash- 
ville Ry.,  106  Va.  223,  9  L.  R.  A.  (N  S.) 
1184,  55  S.  E.  551   (coal-mine). 

A  contract  by  which  a  mine  owner 
agrees  to  construct  a  switch  and  a  rail- 
way company  agrees  to  operate  cars 
over  it  without  any  provision  as  to 
time,  is  held  to  be  subject  to  termina- 
tion by  the  railway  company  whenever 
it  wishes  to  do  so,  as  long  as  realon- 
able  notice  is  given  of  sndh  intention. 
Stonega  Coke  &  Coal  Co..  v.  Louisville 
A  N.  R.  Co.,  106  Va.  223,  9  L.  R.  A. 
(N.S.)  1184,  55  S.E.  651. 
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has  granted  a  franchise  to  a  public  utility,  such  as  a  street  railway 
company,  without  specifying  the  length  of  time  for  which  such 
franchise  is  to  last.  A  question  of  this  sort  is  contemplated  by  the 
general  rule  that  ambiguous  or  uncertain  contracts  which  involve 
the  public  interest  are  so  construed  as  to  protect  the  public  inter- 
est.* In  accordance  with  this  principle  it  has  been  held  by  the 
great  weight  of  numerical  authority  among  the  states  of  the  Union 
that  a  franchise  of  this  sorjt  was  not  perpetual  and  that  it  could  be 
ended  in  a  reasonable  time  in  view  of  all  the  facts  and  circum- 
stances of  the  case.^  In  a  few  states,  however,  the  fact  that  the 
public  utility  frequently  expends  large  sums  of  money  in  the  per- 
formance of  such  contracts,  has  induced  the  courts  to  ignore  the 
well-settled,  rule  that  construction  must  always  favor  the  public 
interest  in  case  of  doubt ;  and  it  has  been  held  that  such  franchise 
was  to  be  regarded  as  perpetual.*  This  last  view  has  been  adopted 
by  the  supreme  court  of  the  United  States ; '  and  since  cases  of  this 
sort  ordinarily  present  the  question  of  the  impairment  of  the  obliga- 


•  See  §2052. 

7  Alabama.  Birmingham  ft  P.  Mines 
Street  R.  Co.  ▼.  Birmingham  Street  R. 
Co.,  70  Ala:  485,  58  Am.  Rep.  615. 

minois.  Chicago  Terminal  Transfer 
R.  Co.  ▼.  Chicago,  203  111.  576,  68  N.  E. 
99;  People  v.  Chicago  Teleph.  Co.,  220 
HI.  238,  77  N.  E.  245;  People  v.  Centrul 
U.  Teleph.  Co.,  232  Dl.  260,  83  N.  E. 
829;  Venner  v.  Chicago  aty  R.  Co.,  236 
HI.  349,  86  N.  E.  266;  People  v.  Economy 
Light  &  P.  Co.,  241  ni.  290,  89  N.  E. 
760;  People  ▼.  Commercial  Teleph.  ft 
Teleg.  Co ,  277  HI.  265,  L.  R.  A.  1917D, 
704.  115  N.  E.  379. 

Iowa.  State  v.  Des  Moines  City  R. 
Co..  159  la.  259,  140  N.  W.  437. 

Maryland.  Westminster  Water  Co.  ▼. 
Westminster.  .98  Md.  551,  64  L.  R.  A. 
630.  103  Am.  St.  Rep.  424,  56  Atl.  990. 

Michigan.  Wyandotte  Electric  Light 
Co  y.  Wyandotte,  124  Mich.  43,  82  N. 
W.  821. 

North  Carolina.  State  v.  Atlantic  ft 
N.  C.  R.  Co..  141  N.  Car.  736.  53  S.  E. 
290. 

Ohio.  Ljttle  Miami  R.  Co.  ▼.  Greene 
County,  31  O.  S.  338;  Lake  Shore  ft  M. 


S.  R.  Co.  V.  Elyria.  69  O.  S.  414,  69  N.  E. 
738;  East  Ohio  Gas  Co.  v.  Akron,  81 
O.  S.  33,  26  L.  R.  A.  (N.S.)  92,  90  N.  E. 
40. 

Oregon.  Joseph  ▼.  Joseph  Water* 
works  Co..,  57  Or.  586,  111  Pac.  864 
[rehearing  denied,  57  Or.  592,  112  Pac. 
1083]. 

Texas.  Houston  v.  Houston  City 
Street  R.  Co.,  83  Tex.  548,  29  Am.  St. 
Rep.  679,  19  S.  W.  127. 

i  Dayton  v.  South  Covington  ft  C. 
Street  R.  Co.,  177  Ky.  202,  L.  R.  A. 
1918B,  476,  197  S.  W.  670;  Nebraska 
Teleph.  Co.  v.  Fremont,  72  Neb.  25.  99 
N.  W.  811;  Seattle  v.  Columbia  ft  P.  S. 
R.  Co.,  6  Wash.  379,  33  Pac.  1048. 

iLouisyille  v.  Cumberland  Teleph.  ft 
Teleg.  Co ,  224  U.  S.  649.  56  L.  ed.  934; 
Grand  Trunk  Western  R.  Co.  ▼.  South 
Bend,  227  U.  S.  544,  57  L.  ed.  633,  44 
L.  R.  A.  (N  S.)  405;  Owensboro  t.  Cum- 
berland Teleph.  ft  Teleg.  Co..  230  U.  S. 
58,  57  L.  ed.  1389;  Old  Colony  Trust 
Co  V.  Omaha,  230  U.  S.  100,  57  L.  ed. 
1410;  Northern  Ohio  Traction  ft  Light 
Co.  V.  Ohio,  245  U.  S.  574,  62  L.  ed.  481, 
L.  R.  A.  1018E,  865. 
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tion  of  contracts,  and  since  the  supreme  court  of  the  United  States 
in  such  cases  decides  whether  a  contract  existed  or  not,^'  these 
decisions  of  the  supreme  court  of  the  United  States  will  force  the 
state  courts  to  modify  their  views  so  as  to  conform  to  those  of  the 
supreme  court  of  the  United  States  under  penalty  of  reversal. 

§  2642.  Pennanent  obligation  contemplated.  The  nature  of  the 
subject-matter  and  the  surrounding  circumstances  may,  however, 
show  that  the  parties  intend  such  contract  to  be  a  permanent  obli- 
gation, or  at  least  they  intend  that  it  shall  last  for  a  longer  period 
than  that  at  which  one  of  the  parties  has  attempted  to  terminate.^ 
In  such  cases  it  is  frequently  said  that  the  contract  is  permanent;* 
but  such  statement  is  ordinarily,  in  part  at  least,  obiter,  since  the 
question  which  is  involved  is  usually  whether  such  contract  is  not 
to  extend  beyond  the  time  at  which  one  of  the  parties  has  attempted 
to  terminate  it.  A  contract  by  which  a  water  company  agrees. to 
furnish  water  in  consideration  of  an  easement  for  its  pipes  across 
the  land  of  another,  has  been  said  to  be  permanent,'  so  that  it  can 
not  be  terminated  after  a  reasonable  time  and  upon  reasonable 
notice.*  In  this  case,  however,  the  question  involved  was  whether 
the  assignee  of  the  water  company  could  terminate  such  contract 
after  twenty-five  years,  while  retaining  its  right  to  place  its  pipes 
across  the  land  of  the  adversary  party ;  and  it  was  held  that  while 
such  rights  were  indefinite  and  unlimited  as  to  time,  they  were  not 
necessarily  perpetual ;  that  the  water  company  could  change  its 
line  of  pipes  and  could  avoid  liability  under  the  original  contract ; 
but  that  while  it  enjoyed  such  easement,  it  must  pay  therefor  in  the 
manner  fixed  by  the  original  contract.'    A  contract  between  a  rail- 

WRee  ch.  XCV.  Union   Telegraph   Co.  v.  Pennsylvania 

1  Franklin  Telegraph  Co.  V.  Harrison,  Co.,  129  Fed.  849,  68  L.  R.  A.  968; 
145  U.  S.  459,  36  L.ed.  776;  Mississippi  Southern  Pacific  Co.  v.  Spring  Valley 
River  Logging  Co.  y.  Robson,  69  Fed.  Water  Co.,  173  Cal.  291,  L.  R.  A.  1917E, 
773, 16  C.  C.  A.  400  [same  case,  43  Fed.  680,  159  Pac.  865;  Globe  Ins.  Co.  v. 
364];  Western  Union  Telegraph  Co.  v.  Wayne,  75  O.  S.  451,  80  N.  E.  13. 
Pennsylvania  Co.,  129  Fed.  849,  68  L.  R.  3  Southern  Pacific  Co.  v.  Spring  Val- 
A.  968;  Southern  Pacific  Co.  v.  Spring  ley  Water  Co.,  173  Cal.  291,  L.  R.  A. 
Valley  Water  Co.,  173  Cal.  291,  L.  R.  A.  lfll7E,  680,  159  Pac.  865. 

1917E,  680,  159  Pac.  865;  St.  Barnabas  4  Southern  Pacific  Co.  y.  Spring  Val- 

Hospital  V.  Minneapolis   International  ley  Water  Co.,  173  Cal.  291,  L.  R.  A. 

Electric  Co.,  68  Minn.  264,  40  L.  R.  A.  1917  E,  680.  159  Pac.  865. 

388,  70  N.  W.  1126;  Globe  Ins.  Co.  v.  8  Southern  Pacific  Co.  v.  Spring  Val- 

AVayne,  75  0.  S.  451,  80  N.  E.  13.  ley  Water  Co.,  173  Cal.  2^1,  L.  R.  A. 

2  Franklin  Telegraph  Co.  v.  Harrison,  1917  E.  680,  159  Pac.  865. 
145  U.  S.  459,  36  L.  ed.  776;  Western 
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way  company  and  a  t olograph  company,  by  Avliich  the  telegraph 
company  acquires  a  license  to  erect  poles  on  the  land  of  the  railway 
company,  and  both  railway  company  and  telegraph  company  are 
to  be  entitled  to  string  wires  along  such  poles,  is  said  to  be  per- 
manent.* A  contract  by  which  A,  a  telegraph  company,  gives  to  B, 
a  license  to  string  wires  on  A's  poles,  which  wires  are  to  become 
A's  property  after  ten  years,  and  A  is  then  to  lease  to  B  at  a  cer- 
tain sum  per  annum,  has  been  held  to  be  a  permanent  contract  if 
in  performance  thereof  B  has  expended  a  large  sum  of  money  in 
stringing  such  wires  and  has  given  up  a  valuable  contract  with  a 
rival  telegraph  company  for  similar  services^  A  contract  between 
the  owners  of  adjoining  buildings  for  the  construction  and  opera- 
tion of  an  elevator  for  the  service  of  both  buildings,  has  been  said 
to  be  permanent.*  Such  a  contract  by  its  express  provision  was  to 
operate  **so  long  as  the  buildings  shall  remain,"  and  the  question 
in  the  case  was  as  to  the  right  of  a  purchaser  of  one  of  the  build- 
ings to  refuse  to  continue  paying  for  the  expense  of  operating  the 
elevator  after  a  change  in  the  business  conditions  had  made  it 
unprofitable  to  employ  an  elevator  in  such  building.* 

§  2643.  Notice  of  exercise  of  option  to  terminate.  A  reason- 
able notice  of  the  exercise  of  such  option  must  be  given  when  the 
absence  thereof  will  inflict  injury  upon  the  adversary  party  which 
the  parties  to  the  original  contract  did  not  contemplate,  and  can 
not  be  understood  to  have  intended.  Thus  before  exercise  of  a 
right  to  terminate  a  contract  of  indefinite  duration  for  one  rail- 
way's using  a  freight  depot  and  the  tracks  of  another  railway 
company,^  or  for  the  management  of  a  road  jointly  constructed  by 
the  two  railway  companies,^  reasonable  notice  must  be  given.  If 
the  parties  to  a  contract  for  the  management  of  a  road  jointly 
owned  by  both  railroad  companies,  can  not  agree  upon  regulations 
for  the  operation  of  such  road,  the  court  may  make  temporary 
orders  to  enable  both  parties  to  use  the  road,  pending  final  judg- 
ment in  a  suit  for  specific  performance  and  injunction.*    The  notice 

•  Western    Union    Telejrraph    Co.    v.  •  Globe  Ins.  Co.  v.  Wayne,  75  O.  S. 
Pennsylvania  Co.,   12!)   Fed.  849,  68  L.       451,  80  N.  E.  13. 

R.  A.  90S.  1  Cliattanoof^a,   etc.,    Ry.    v.    Ry.,   44 

^  Franklin  Telejrraph  Co.  v.  Harrison,  Fed.  456. 

145  U.  S.  450,  36  L.  ed.  776.  2  Philadelphia,  etc.,  Ry.  v.  River  Front 

•  Globe  Ins.  Co.  v.  Wayne,  75  O.  S.  R.  R.  Co.,  168  Pa.  St.  357,  31  Atl.  1098. 
461,  80  N.  E.  13.  3  Philadelphia,  etc.,  Ry.  v.  River  Front 

R.  R.  Co.,  168  Pa.  St.  357,  31  Atl.  10981. 
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by  which  it  is  sought  to  exercise  such  option  must  show  in  clear 
and  unequivocal  language  that  the  party  who  gives  such  notice 
intends  not  to  be  bound  by  such  contract  after  the  time  specified 
therein.* 


VII 
WHO  CAN  TAKE  ADVANTAGE  OF  BREACH  OP  CONDITION 

§  2644.  Who  may  take  advantage  of  breach  of  condition — Self- 
executing  conditions.  Whether  breach  of  condition  may  be  taken 
advantage  of  by  one  or  both  of  the  parties  to  the  contract,  depends 
upon  the  intention  of  the  parties  in  inserting  such  condition,  as 
inferred  from  the  language  which  is  used,  together  with  the  sur- 
rounding circumstances  in  many  cases.  The  provision  which  stipu- 
lates for  the  condition  may  be  so  worded  that  the  condition  is  self- 
executing,  and  that  the  breach  of  the  condition  automatically 
operates  to  terminate  the  contract  in  whole  or  in  part,  without 
regard  to  any  further  act  of  either  party,  and  without  regard  to 
the  wishes  of  either  or  both  of  the  parties  except  as  far  as  such 
wishes  were  embodied  in  the  original  contract.  In  cases  of  this 
sort,  full  eflfect  is  given  to  the  intention  of  the  parties  and  upon 
the  happening  of  the  event,  the  rights  of  the  parties  under  the 
contract  terminate  in  whole  or  in  part  in  accordance  with  the 
j)ro visions  of  the  contract.^  In  contracts  of  fire  insurance,  condi- 
tions are  sometimes  so  inserted  that  upon  the  happening  of  the 
specified  event,  the  rights  of  the  party  under  the  contract  terminate 


41-<ewi8  V.  Worrell,  185  Mass.  572,  71 
X.  K.  73. 

1  England.  Reeves  v.  Butcher  [1801], 
2  Q.  B.  509;  Hemp  v.  Garland,  4  Q.  B. 
519. 

United  States.  Wheeler  &  W.  Mfg. 
Co  V.  Howard,  28  Fed.  741. 

Kansas.  First  National  Bank  y. 
Peck,  8  Kan.  «60;  Snyder  v.  MiUer,  71 
Kan.  410,  114  Am.  St.  Rep.  489,  (J9  L. 
n.  A.  250,  80  Pac.  970. 

Kentucky.  Ryan  v.  Caldwell,  106  Ky. 
543.  50  S.  W.  066. 

Massachnsetts.  Elder  v.  Federal  Tn.^. 
Co.,  213  Mass.  389,  100  N.  E.  655. 

Minnesota.  Coppoletti  v.  Citizens' 
Ins.  Co.,  123  Minn.  325,  143  N.  W.  787 


Mississippi.  Central  Trust  Co.  v. 
^feridian  Lij^ht  &  Railway  Co.,  106 
MisR.  431,  51  L.  R.  A.  (N.S.)  161,  63 
So.  575. 

New  Mexico.  Buss  v.  Kemp  Lumber 
Co.,  23  N.  M.  567,  170  Pac.  54. 

Ohio.  Ohio  Farmers'  Ins.  Co.  v.  Wil- 
son, 70  O.  S.  354,  71  N.  E.  715. 

Oregon.  Hinkson  v.  Kansas  City 
Life  Ins.  Co.,  —  Or.  — ,  183  Pac.  24. 

Pennsylvania.  Bemis  v.  Harbor  Creek 
Mutual  Fire  Ins.  Co.,  200  Pa.  St.  340. 
49  At].  760. 

South  Dakota.  Green  v.  Frick,  25  S. 
D.  342.  120  X.  W.  579. 

Texas.  Harrison  Mach.  Works  v. 
Reiaror,  64  Tex.  89;  San  Antonio  Real 
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without  any  further  act  on  the  part  of  the  insurer.*  A  condition  in 
a  policy  of  fire  insurance  against  additional  insurance,  may  be  so 
worded  as  to  ojierate  automatically  to  end  the  policy  in  case  of 
breach.'  In  contracts  for  the  payment  of  money,  it  is  sometimes 
provided  that  default  in  the  payment  of  an  instalment  or  in  the 
payment  of  interest  or  in  the  payment  of  taxes  upon  the  security 
for  the  payment  of  such  debt,  will  make  the  entire  debt  due  and 
payable  at  once;  and  if  such  condition  is  so  worded  as  to  be  self- 
executing  and  to  operate  automatically,  such  debt  becomes  due  at 
once,  and  accordingly  the  Statute  of  Limitations  begins  to  run  at 
once,  without  regard  to  the  actual  wishes  of  the  creditor.*  Con- 
ditions  in  a  life  insurance  policy  are  usually  so  worded  that  upon 
breach  thereof  the  contract  terminates  automatically  without  any 
further  act  on  the  part  of  the  insurer .• 


Estate  Building  &  Loan  Association  v. 
Stewart,  94  Tex.  441,  86  Am.  St.  Rep. 
864,  61  S.  W.  386. 

Wisconsin.  Pierce  v.  Shaw,  51  Wis. 
316,  8  N.  W.  209;  Carey  v.  German- 
American  Ins.  Co.,  84  Wis.  80,  36  Am. 
St.  Rep.  907,  20  L.  R.  A.  267,  54  N.  W. 
18. 

2  Massachusetts.  Woolford  v.  Pheniz 
Ins.  Co.,  190  Mass.  233,  76  N.  E.  722; 
Elder  v.  Federal  Ins.  Co.,  213  Mass.  389, 
100  N.  E.  655. 

Michigan.  A.  M.  Todd  Co.  v.  Farm- 
ers' Mutual  Fire  Ins.  Co.,  137  Mich.  188, 
100  N.  W.  442. 

Minnesota.  Lake  Superior  &  Cold 
Storage  Co.  v.  Concordia  Fire  Ins.  Co., 
95  Minn.  492,  104  N.  W.  560;  Coppo- 
letti  V.  Citizens'  Ins.  Co.,  123  Minn.  325, 
143  N.  W.  787. 

Ohio.  Ohio  Farmers'  Ins.  Co.,  v.  Wil- 
son, 70  O.  S.  354,  71  N.  E.  715. 

Pennsylvania.  Bemis  ▼.  Harbor  Creek 
Mutual  Fire  Ins.  Co.,  200  Pa.  St.  340» 
49  Atl.  769. 

Wisconsin.  Carey  v.  German-Ameri- 
can Ins.  Co.,  84  Wis.  80,  36  Am.  St.  Rep. 
907,  20  L.  R.  A.  267,  54  N.  W.  18. 

3  Woolford  V.  Phenix  Ins.  Co.,  190 
Mass.  233,  76  N.  E.  722;  A.  M.  Todd 
Co.  V.  Farmers'  Mutual  Fire  Ins.  Co.» 
137  Mich.  188, 100  N.  W.  442;  Lake  Su- 


perior Produce  &  Cold  Storage  Co.  v. 
Concordia  Fire  Ins.  Co.,  95  Minn.  492, 
104  N.  W.  560. 

4  England.  Reeves  v.  Butcher  [18911, 
2  Q.  B.  509;  Hemp  v.  Garland,  4  Q.  B. 
519. 

United  SUtes.  AMieeler  &  W.  Mfg. 
Co.  V.  Howard,  28  Fed,  741. 

Kansas.  First  National  Bank  v. 
Peck,  8  Kan.  660;  Snyder  v.  Miller,  71 
Kan.  410,  114  Am.  St.  Rep.  489,  69  L. 
R.  A.  250,  80  Pac.  970. 

Kentucky.  Ryan  v.  Caldwell,  106  Ky. 
543,  50  S.  W.  966. 

Mississippi.  Central  Trust  Co.  v. 
Meridian  Light  &  Railway  Co.,  106 
Miss.  431,  51  L.  R.  A.  (N.S.)  151,  63 
So.  675. 

New  Mexico.  Buss  v.  Kemp  Lumber 
Co.,  23  N.  M.  567,  170  Pac.  54. 

South  Dakota.  Green  v.  Frick,  25  S. 
D.  342,  126  N.  W.  579. 

Texas.  Harrison  Mach.  Works  v. 
Reigor,  64  Tez.  89;  San  Antonio  Real 
Estate  Building  &  Loan  Association  y. 
Stewart,  94  Tex.  441,  86  Am.  St.  Rep. 
864,  61  S.  W.  386. 

Wisconsin.  Pierce  v.  Shaw,  51  Wis. 
316,  8  N.  W.  209. 

•  Hinkson  v.  Kansas  City  Life  Ins. 
Co.,  —  Or.  — ,  183  Pac  24. 
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§2645.  Conditioxis  for  benefit  of  one  party.  In  the  great 
majority  of  cases,  however,  a  condition  is  not  made  self-executing, 
but  it  is  inserted  for  the  benefit  of  one  of  the  parties  thereto;  and 
the  provision  for  such  condition  is  so  worded  that  its  legal  effect 
is  to  give  to  the  party  for  whose  benefit  the  condition  is  reserved, 
the  right  to  take  advantage  of  such  condition  if  he  sees  fit,  or  to 
waive  the  breach  of  the  condition,  on  the  other  hand,  if  he  prefers.^ 
Provisions  for  accelerating  the  maturity  of  contracts  for  the  pay- 
ment of  money  in  case  of  certain  specified  defaults,  are  frequently 
so  worded  that  the  creditor  has  the  election  in  case  of  such  default 
either  to  declare  the  debt  due  at  once,  or  to  waive  such  default  and 
to  treat  the  debt  as  due  in  accordance  with  the  terms  of  the  orig- 
inal contract.*  Under  a  contract  for  the  sale  of  land,  which  pro- 
vides that  in  the  event  of  certain  specified  defaults,  the  vendor  may 
declare  such  contract  void,  the  default  of  the  purchaser  does  not 
of  itself  terminate  the  contract  automatically,  and  such  contract  is 
not  terminated  unless  the  vendor  elects  so  to  do  upon  the  happening 
of  such  specified  breach.'  A  condition  in  a  policy  of  fire  insurance 
against  additional  insurance  may  be  so  worded  as  to  make  the 
policy  void  in  case  of  breach  only  if  the  insurer  so  elects.* 

If  a  condition  is  inserted  in  a  contract  for  the  benefit  of  one  of 
the  parties,  the  adversary  party  can  not  take  advantage  of  a  breach 
thereof.*  A  provision  in  a  contract  for  the  payment  of  money  for 
the  acceleration  of  maturity  in  case  of  certain  specified  defaults, 
is  ordinarily  so  worded  that  it  is  evidently  inserted  for  the  benefit 


1  Florida.  Southern  States  Fire  Ins. 
Co.  y.  Vann,  60  Fla.  549,  L.  R.  A.  1016B, 
1189,  68  So.  647. 

Iowa.  Westervelt  v.  Huiskamp,  101 
la.  196,  70  N.  W,  12f>. 

Montana.  Saville  v.  Aetna  Ins.  Co., 
8  Mont.  419,  3  L.  R.  A.  542,  20  Pac.  646. 

OUahoma.  Lavcry  v.  Mid-Continent 
Oil  Development  Co.,  —  Okla.  — ,  L.  R. 
A.  1917D,  231,  162  Pac.  737. 

Oregon.  Higinbotham  v.  Frock,  48 
Or.  129, 120  Am.  St.  Rep.  796,  7  L.  R.  A. 
(N.S.)  791,  83  Pac.  636. 

Wisconsin.  Zwickey  v.  Haney,  63 
Wis.  464,  23  N.  W.  677. 

JZwiekey  v.  Haney,  6.3  Wis.  464,  23 
N.  W.  677. 

9  Higinbotliam  v.  Frock,  48  Or.  129, 


120  Am.  St.  Rep.  796,  7  L.  R.  A.  (N.S.) 
791,  83  Pac.  636. 

4  Southern  States  Fire  Ins.  Co.  ▼. 
Vann,  60  Fla.  549,  L.  R.  A.  1916B,  1189, 
68  So.  647;  Saville  v.  Aetna  Ins.  Co.,  8 
Mont.  419,  3  L,  R.  A.  642,  20  Pac.  646. 

»  Arkansas.  Orr  v.  State,  56  Ark.  107, 
19  S.  W.  319. 

California.  Diepenbrock  v.  Luiz,  159 
CaL  716,  L.  R.  A.  191.5C,  234,  115  Pac 
743  (see  concurring  opinion). 

Colorado.  First  National  Bank  ▼. 
Park,  37  Colo.  303,  86  Pac.  106. 

Florida.  Shouse  v.  Doane,  39  Fla.  95, 
21  So.  807. 

Iowa.  Westervelt  v.  Huiskamp,  101 
Ta.  196,  70  N.  W.  125;  Lasher  v.  Ins 
Co.,  115  la.  231,  88  N.  W.  376. 
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of  the  creditor  alone.  In  such  ease  the  debtor  can  not  take  advan- 
tage of  breach  of  such  condition ;  *  and  the  period  of  limitations 
does  not  begin  to  run  until  the  creditor  has  elected  to  take  advan- 
tage of  such  breach  and  to  treat  the  maturity  of  such  instrument 
as  accelerated  in  accordance  with  the  provisions  of  the  contract.^ 
A  provision  in  a  contract  for  building  vessels,  by  which,  in  the 
event  of  default  by  the  contractor,  the  owner  may  complete  the 
work  himself,  is  inserted  for  the  benefit  of  the  owner,  and  he  alone 
can  take  advantage  thereof.*  A  provision  inserted  for  the  benefit 
of  the  owner  that,  if  emergency  demands,  the  engineer  in  charge 
**may  make  alterations  in  any  part  of  the  work,"  can  not  be 
invoked  by  the  contractor  to  require  such  alterations  to  be  made 


Kansas.  Kennedy  v.  Gibson,  68  Kan. 
612,  75  Pac.  1044;  Fisher  v.  Spillman, 
86  Kan.  552,  118  Pac.  65. 

Massachusetts.  Magnolia  Metal  Co.  v. 
Gale,  180  Mass.  124.  75  N.  E.  219. 

Minnesota.  Bobbins  v.  Morgan,  66 
Minn.  304.  57  N.  W.  790. 

Mississippi.  Central  Trust  Co.  ▼. 
Meridian  Light  &  Railway  Co.  (Miss.), 
64  So.  216. 

Nebraska.  Fletcher  v.  Daugherty,  13 
Neb.  224,  13  N.  W.  207. 

Mew  Jersey.  Vickers  v.  Commercial 
Co.,  66  N.  J.  L.  9,  48  Atl.  606;  Ramsey 
V.  Perth  Amboy  Shipbuilding  &  En- 
gineering Co.,  72  N.  J.  Eq.  165,  65  AtL 
461. 

North  Carolina.  Standard  Dry  Kiln 
Co.  V.  EUington,  172  N.  Car.  481,  90  S. 
E.  564. 

North  Dakota.  McCarty  y.  Goods- 
man,  —  N.  D.  — ,  167  N.  W.  603. 

Washington.  Weinberg  v.  Naher,  61 
Wash.  591,  22  L.  R.  A.  (N.S.)  959,  99 
Pac.  736  (obiter). 

6  Colorado.  First  National  Bank  ▼. 
Park,  37  Colo.  303,  86  Pac.  106. 

Kansas.  Kennedy  v.  Gibson,  68  Kan. 
612,  75  Pac.  1044;  Fisher  v.  Spillman, 
86  Kan.  652,  118  Pac.  65. 

Mississippi.  Central  Trust  Co.  v. 
Meredian  Light  &  Railway  Co.  (Miss.), 
64  So.  216. 


Nebraska.  Fletcher  v.  Daugherty,  13 
Neb.  224,  13  N.  W.  207. 

North  Carolina.  Standard  Dry  Kiln 
Co.  V.  Ellington,  172  N.  Car.  481,  90  S. 

North  Dakota.  iMcCarty  v.  Goods- 
man,  —  N.  D.  — ,  167  N.  W.  603. 

Washington.  Weinberg  v.  Naher,  61 
Wash.  591,  22  L.  R.  A.  (N.S.)  969,  99 
Pac.  736  (obiter), 

7  Colorado.  First  National  Bank  v. 
Park,  37  Colo.  303,  86  Pac.  106. 

Kansas.  Fisher  v.  Spillman,  85  Kan. 
662,  118  Pac.  66. 

Mississippi.  Central  Trust  Co.  v. 
Meridian  Light  &  Railway  Co.  (Miss.), 
64  So.  216. 

Nebraska.  Fletcher  v.  Daugherty,  13 
Neb.  224,  13  N.  W.  207. 

North  Carolina.  Standard  Dry  Kiln 
Co.  V.  Ellington,  172  N.  Car.  481,  90  S. 
E.  664. 

North  Dakota.  McCarty  v.  Goods- 
man,  —  N.  D.  — ,  167  N.  W.  603. 

Washington.  Weinberg  v.  Naher,  61 
Wash.  601,  22  L.  R.  A.  (N.S.)  959,  99 
Pac.  736  (obiter). 

i  Ramsey  v.  Perth  Amboy  Shipbuild- 
ing &  Engineering  Co.,  72  N.  J.  Eq.  166, 
66  Atl.  461  [affirmed,  Ramsey  v.  Perth 
Amboy  Shipbuilding  &  Engineering  Co., 
73  N.  J.  Eq.  742,  70  Atl.  1101]. 


4651 


Express  Conditions 


§2645 


for  his  benefit.'  A  provision  for  discharge  for  non-performance 
inserted  in  a  land  contract  for  the  benefit  of  the  vendor,  and  to  be 
exercised  at  his  option,  can  not  be  taken  advantage  of  by  the* 
vendee.^  A  provision  inserted  for  the  benefit  of  the  vendor,  that 
default  by  the  vendee  in  paying  the  i>iirclins('  money  note  at 
maturity  shall  make  the  contract  void,  can  not  be  taken  advantage 
of  by  the  vendeeJ'  Default  in  payment  of  interest  on  school  lands 
purchased  by  the  defaulting  vendee  does  not  discharge  him  from 
liability  for  the  purcliase  price  if  the  state  wishes  to  treat  the  con- 
tract as  in  eflfect,  tliough  a  statutory  provision  makes  such  default 
work  a  forfeiture.'*  A  condition  in  a  contract,  whei'eby  A  agrees 
to  drill  an  oil  well  on  B's  land,  to  the  effect  that  A's  failure  to 
commence  such  avcU  and  to  complete  it  in  accordance  with  the 
terms  of  the  contract,  is  intended  for  B*s  benefit,  and  A  can  not 
terminate  such  contract  by  his  own  dofnult."  A  condition  in  a 
lease,  which  provides  for  its  termination  in  case  the  property  is 
sold  by  the  lessor,  is  probably  for  the  benefit  of  the  lessor ;  and  in 
any  event  if  the  lessee  remains  in  possession,  he  is  liable  for  rent 
after  such  sale  in  accordance  with  the  provisions  of  the  lease.'* 

One  who  elects  to  take  advantage  of  a  breach  which  he  may 
enforce  or  waive  at  his  option,  must  be  able  to  show  that  he  himself 
was  ready  and  willing  to  perform  the  covenants  on  his  part  to  be 
performed,  except  as  far  as  his  performance  was  prevented  by  such 
breach  of  condition."  A  contractor  who  has  reserved  the  right  to 
stop  work  in  case  of  the  failure  of  the  OM-ner  to  pay  the  instal- 
ments then  due  under  the  contract,  can  not  take  advantage  of  such 


t  National  Contracting  Co.  v.  Com- 
monwealth, 1S3  Mass.  80,  60  N.  E.  630. 
("May"  does  not  here   mean  *'k1ui11.'') 

II  California.  Wileoxson  v.  Stitt,  65 
Cal.  596,  52  Am.  Rep.  310,  4  Pac.  629. 

niinois.  Mason  v.  Caldwell,  10  111. 
106,  48  Am.  Dec.  330. 

Kansas.  Chambers  ▼.  Anderson,  51 
Kan.  385,  32  Pac.  1008. 

Kentucky.  Barbour  ▼.  Brookie,  26 
Ky.  (3  J.  J.  Mar.)  511. 

Maine.  Niles  ▼.  Phinney,  00  Me.  122, 
37  Atl.  880. 

Massachusetts.  ^Tea^lier  v.  Hoyle, 
173  Mass.  577,  54  N.  E.  347. 

Bhode  Island.  Anderson  v.  Nelson,  — 
R.  I.  — ,  101  AtL  136. 


11  Westervelt  v.  Huiskamp,  101  la. 
196,  70  N.  W.  126. 

12  Orr  V.  State,  56  Ark.  107,  19  S.  W. 
310. 

13  Lavery  v.  Mid-Continent  Oil  Devel- 
opment Co.,  —  Okla.  —  ,  L.  R.  A.  1017D, 
231,  162  Pac.  737. 

14  Diepenbrock  v.  Luiz,  159  Col.  716, 
L.  R.  A.  1015C,  234,  115  Pac.  743  (see 
concurring  opinion). 

«  Scliillinger  Bros.  Co.  v.  Bosch-Ryan 
nrain  Co.  (la.),  116  N.  W.  1.32;  Higin- 
botham  v.  Frock,  48  Or.  129.  120  Am.  St. 
Rep  796,  7  L.  R.  A.  (N.S.)  791,  83  Pate. 
536. 
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breach  of  condition  on  the  part  of  the  owner  if  he  himself  has  not 
performed  the  terms  of  the  contract  and  has  not  furnished  bond  as 
required  by  such  contract.^* 

§2646.  Condition  for  benefit  of  either  partj.  The  provision 
for  a  condition  may  be  so  worded  that  it  is  evident  that  the  condi- 
tion is  inserted  for  the  benefit  of  both  parties;  and  in  such  case 
either  party  may  take  advantage  of  such  breach  J  The  option  to 
terminate  a  contract  may  be  intended  for  the  benefit  of  the  vendee 
or  lessee.  A  provision,  **In  case  no  well  is  completed  within  thirty 
days  from  this  date,  then  this  grant  shall  become  null  and  void, 
unless  second  party  shall  pay  to  first  party  thirty  dollars  each  and 
everj'  month  in  advance,  while  such  completion  is  delayed,"  gives 
the  option  to  the  lessee  either  to  keep  the  lease  alive  by  making 
such  payments,  or  to  terminate  it  by  refusing  to  make  them.' 

§  2647.  Constmction  as  to  right  of  party  to  take  advantage  of 
breach.  In  construing  the  language  by  which  provision  is  made  for 
conditions,  the  courts  are  unwilling  to  construe  such  conditions  as 
self-executing  if  possible.'  The  dislike  of  the  courts  for  forfeitures  * 
has  frequently  led  the  courts  to  construe  a  word,  such  as  "void," 
as  really  equivalent  to  **  voidable  at  the  election  of  the  party  for 
whose  benefit  such  provision  is  inserted."'  It  has  been  said  that 
a  provision  to  the  effect  that  an  insurance  policy  is  to  be  void  if 
the  insured  is  not  the  unconditional  and  sole  owner,  is  not  to  be 
taken  literally  and  that  **void"  means  only  voidable.*  Accordingly, 
it  is  said  that  the  insurance  company,  upon  learning  of  the  defect 
in  title,  must,  if  it  wishes  to  avoid  the  policy,  notify  the  insured  of 
such  determination  on  its  part  in  a  reasonable  time  and  tender  the 
unearned  premium  which  it  has  received.*  A  provision  in  a  con- 
tract of  sale,  to  the  effect  that  certain  stipulated  defaults  shall 

16  Schillinger  Bros.  Co.  v.  Bosch-Ryan  2  See  §  2054. 

Grain  Co.  (la.),  116  N.  W.  132.  SBeecher  v.  Vt.  Mutual  Fire  Ins.  Co., 

1  Bradford  v.  Limpus,  10  la.  35.  00  Vt.  347,  98  Atl.  917. 

2  Van  Etten  v.  Kelly,  66  O.  S.  605,  64  4  Glens  Falls  Ins.  Co.  y.  Michael,  167 
N.  E.  660.  Tnd.  669,  8  L.  R.  A.  (N.S.)  708,  74  N. 

See  to  the  same  effect,  where  no  pro-  E.  064. 

vision  is  made  for  minimum  royalties,  B  Glens  Falls  Ins.  Co.  v.  Michael,  167 

Chandler  v.  French,  73  W.  Va.  668,  L.  Ind.  669,  8  L.  R.  A.  (N.S.)  708,  74  N. 

R.  A.  1915B,  661,  81  S.  E.  826.  E.  964. 

1  Central  Oil  Co.  v.  Southern  Refining 
Co.,  154  Cal.  166,  97  Pac.  177. 
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render  the  contract  ''void  and  of  no  effect/'  is  held  to  be  inserted 
for  the  protection  of  the  party  who  is  not  in  default.  Accordingly, 
such  default  terminates  the  rights  of  the  party  in  default,  but  not 
the  rights  of  the  adversary  party.*  The  courts  are  especially  averse 
to  construing  a  condition  as  intended  for  the  benefit  of  the  party 
who  has  the  power  to  perform  such  condition  or  not.^  A  provision 
for  employing  one  as  long  as  a  specified  contract  ''remains  in 
force,"  is  held  to  mean  as  long  as  such  contract  by  its  terms  would 
be  in  force  in  case  of  performance,  and  not  to  refer  to  the  discharge 
of  such  contract  prematurely  by  breach.*  A  provision  in  a  contract 
for  operating  an  oil  and  gas  well,  to  the  effect  that  failure  to  com- 
mence such  well  and  to  complete  it  in  accordance  with  the  terms 
of  the  contract,  should  operate  as  a  forfeiture,  has  been  held  to  be 
a  provision  which  is  inserted  for  the  benefit  of  the  lessor;*  and 
accordingly  a  breach  of  such  condition  gives  to  the  lessor  the  right 
to  terminate  the  lease,  but  it  does  not  give  such  right  to  the  lessee.^ 

vm 

PERFORMANCE  AND  BREACH 

§2648.  Performance  and  breach  of  condition.  A  substantial 
performance  of  the  conditions  for  which  provision  is  made  in  a 
contract  according  to  the  terms  thereof,  is  necessary.^  A  sub- 
stantial performance  of  such  conditions  in  accordance  with  the 
terms  of  the  policy  is  sufficient,  and  literal  performance  is  not  nec- 


•  Central  Oil  Co.  y.  Southern  Refining 
Co..  154  Cal.  165,  97  Pac.  177. 

7  Magnolia  Metal  Co.  v.  Gale,  189 
Mass.  124,  75  N.  E.  219;  Lavery  t.  Mid- 
Continent  Oil  Development  Co.,  — 
Okla.  — ,  L.  R.  A.  1917D,  231,  162  Pac. 
737. 

•  Magnolia  Metal  Co.  v.  Gale,  189 
Mass.  124,  75  N.  E.  219. 

tLavery  v.  Mid-Continent  Oil  Devel- 
opment Co.  —  Okla.  — ,  L.  R.  A.  1917D, 
231,  162  Pac.  737. 

n  Lavery  v.  Mid-Continent  Oil  Devel- 
opment Co.  —  Okla.  — ,  L.  R.  A.  1917D, 
231,  162  Pac.  737. 

1  Colorado.  Robinson  v.  Pierce,  34 
Colo.  500,  83  Pac.  624;  Rollens  v. 
Denver  Club,  43  Colo.  345,  96  Pac.  188; 
National  Mutual  Fire  Ins.  Co.  v.  Dun- 


can^ 44  Colo.  472,  98  Pac.  634  [sub 
nomine,  Duncan  v.  National  Mutual 
Fire  Ins  Co.,  20  L.  R.  A.  (N.S.)  3401; 
Union  Health  and  Accident  Co.  v. 
Anderson,  —  Colo.  — ,  180  Pac.  81. 

Kansas.  Jaques  v.  Order  of  United 
Commercial  Travelers,  104  Kan.  612, 
180  Pac.  200. 

Massachusetts.  Holt  v.  Silver,  ICO 
Mass.  435,  48  N.  E.  837. 

Nebraska.  Taylor  v.  Illinois  Com- 
mercial Men's  Association,  84  Neb.  790, 
24  L.  R.  A.  (N.S.)   1174,  122  N.  W.  41. 

Oregon.  United  Brokers'  Co.  v.  South- 
em  Pacific  Co.,  86  Or.  607,  169  Pac.  114. 

Pennsylvania.  Lebanon  County  v. 
Franklin  Fire  Ins.  Co.,  237  Pa.  St.  3G0, 
44  L.  R.  A.  (N.S.)  148,  85  Atl.  419. 
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essary,'  at  least  at  modem  law.  In  this  respect,  conditions  resemble 
covenant?,'  although  the  language  by  which  provision  is  made  for 
conditions  is  likely  to  be  far  more  detailed  than  the  language  in 
which  covenants  are  expressed;  and  accordingly  there  may  be  far 
less  scope  for  the  doctrine  of  substantial  performance  in  conditions 
than  in  covenants. 

If  a  true  statement  of  the  value  of  a  building  is  made  a  condi- 
tion precedent  to  the  validity  of  a  policy  of  fire  insurance,  a  sub- 
stantial compliance  with  such  condition  is  sufScient.^  A  condition 
in  a  policy  of  fire  insurance,  which  avoids  the  policy  if  mechanical 
work  upon  the  premises  in  making  alterations  or  repairs  is  done, 
is  not  broken  by  the  presence  of  mechanics  in  making  repairs  which 
are  necessary  to  preserve  the  property.'    A  provision  in  a  contract 


2  Colorado.  Robinson  v.  Pierce,  34 
Colo.  500,  83  Pac.  624;  National  Mut. 
Fire  Ins.  Co.,  44  Colo.  472,  98  Pac.  634 
[sub  nomine,  Duncan  v.  National  Mut. 
Fire  Ins.  Co.,  20  L.  R.  A.  (N.S.)  340] ; 
Union  Health  &  Accident  Co.  v.  Ander- 
son. —  Colo.  — ,  180  Pao-.  81. 

Georgia.  Mariel  v.  Connecticut  Fire 
Ins.  Co.,  95  Ga.  604,  51  Am.  St.  Rep.  102, 
30  L.  R.  A.  835,  23  S.  E.  463. 

Kansas.  Jaques  v.  Order  of  United 
Commercial  Travelers,  104  Kan.  6*12^ 
ISO  Pac.  200. 

Louisiana.  Pouns  v.  Citizens'  Fire 
Ins   Co.,  144  La.  497,  80  So.  672. 

Maine.      Skowbegan    Water    Co.    v 
Skowhegan  Village  Corp.,  102  Me.  323, 
66  Atl.  714. 

Nebraska.  Taylor  v.  Illinois  Com- 
mercial Men's  Asso.,  84  Neb.  799,, 24  L. 
R.  A.  (N.S.)  1174,  122  N.  W.  41. 

Oregon.  United  Brokers'  Co.  v.  South- 
ern Pac.  Co.,  86  Or.  607,  109  Pac.  114. 

Pennsylvania.  Lebanon  County  v. 
Franklin  F.  Ins.  Co.,  237  Pa.  St.  360, 
44  L.  R.  A.  (N.S.)   148,  85  Atl.  419. 

West  Virginia.  Pauley  v.  Sun  Insur- 
ance Office,  79  W.  Va.  187,  L.  R.  A. 
1918E.  473,  90  S.  E.  552. 

"The  decisions  in  other  states  un- 
doubtedly disclose  many  different  forms 
of  expressions  if  not  a  variety  of 
opinions,  in  relation  to  the  proper  rule 


to  be  applied  in  adjusting  the  rights  of 
parties  where  services  have  been  ren- 
dered or  materials  furnished  in  an 
honest  endeavor  to  perform  a  contract, 
but  are  found  to  be  at  variance  with 
the  requirements  of  its  express  terms, 
and  yet  in  some  degree  beneficial  to 
the  other  party.  By  the  strict  rules 
of  the  common  law  in  such  a  case,  full 
performance  was  undoubtedly  required 
as  a  condition  precedent  to  the  right 
of  recovery,  but  in  most  jurisdictiona 
the  rigor  of  this  common  law  rule  has 
been  relaxed,  even  in  courts  of  law, 
especially  in  building  contracts  and 
other  like  agreements,  where  the  de- 
fendant is  practically  forced  to  accept 
the  result  of  the  work  and  relief  is 
granted  to  the  plaintiff  by  applying 
the  equitable  doctrine  of  substantial 
performance."  Skowhegan  Water  Co. 
V.  Skowhegan  Village  Corp.,  102  Me. 
323,  tifi  Atl.  714. 

3  See  ch.  LXXXIV. 

4  National  Mutual  Fire  Ins.  Co.  v. 
Duncan,  44  Colo.  472,  98  Pac  634 
(obiter)  [sub  nomine,  Duncan  v. 
National  Mutual  Fire  Ins.  (>o.,  20  L.  R. 
A.  (N.S.)  3401. 

8  Lebanon  County  v.  Franklin  Fire 
Ins.  Co.,  237  Pa.  St.  360,  44  L.  R.  A. 
(N.S.)   148,  85  AtL  419. 
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for  the  transportation  of  goods  which  requires  notice  of  a  claim  for 
damages,  is  complied  with  if  such  notice  is  given  as  conforms  sub- 
stantially to  the  requirements  of  the  contract.*  Under  a  contract' 
by  which  A,  who  had  sold  bank  stock  to  B,  agreed  to  refund  to  B 
the  proportionate  share  of  the  loss  which  B  might  sustain  if  the 
bank  failed  to  recover  money  which  had  been  misappropriated  by 
aih  ofScer  and  which  contained  a  provision  that  such  loss  should  be 
regarded  as  having  been  forfeited  if  such  amount  should  not  have 
been  recovered  by  the  end  of  the  year,  was  performed  substantially 
if  such  amount  was  recovered  after  the  year ;  ^  and  such  purchaser 
could  not  maintain  an  action  upon  such  contract  against  the  seller 
if  it  was  shown  that  such  amount  had  been  recovered  after  the 
expiration  of  such  period.*  A  condition  against  a  change  of  occu- 
pation is  broken  only  by  a  substantial  and  material  change.*  Pro- 
visions requiring  notice  need  to  be  complied  with  only  substantially. 
Thus  A  and  B  made  a  contract  with  X,  requiring  A  and  B  to  give 
certain  notice  to  X.  A  subsequently  sold  his  interest  to  X.  A 
notice  from  B  alone  was  held  sufficient.^* 

At  the  same  time,  as  in  the  case  of  covenants,^^  substantial  per- 
formance means  a  substantial  performance  of  the  terms  of  the  con- 
tract, and  not  the  substitution  of  something  of  equal  value  without 
the  consent  of  the  parties.^^  If  a  contract  is  conditioned  upon  the 
completion  of  a  certain  railway  to  a  certain  point  within  a  certain 
time,  such  condition  is  broken  if  such  railway  is  not  completed,^* 
even  although  another  railway  has  been  constructed  which  will  be 
even  more  advantageous  to  the  promisor  than  the  railway  for  which 
he  stipulated.^* 

§  2649.  Effect  of  breach  of  condition.  If  the  condition  is  one 
which  the  law  will  recognize  and  enforce,^  full  effect  is  given  to  the 


•  United  Brokere'  Co  v.  Soutbern  Pac. 
Co.,  86  Or.  607,  169  Pac.  114. 

7  Robinson  ▼.  Pierce,  34  Colo.  500,  83 
Pac.  624. 

•  Robinson  v.  Pierce,  34  Colo.  500,  83 
Pac  624. 

•  Union  Healtb  &  Accident  Co.  y. 
AndexBon,  —  Colo.  — ,  180  Pac  81; 
Jaques  v.  Order  of  United  Commercial 
Travelera,  104  Kan.  612,  180  Pac.  200; 
Taylor    v.    Illinois    Commercial    Men's 


Association,  84  Neb.  799,  24  L.  R.  A. 
(XS  )  1174.  122  X.  W.  41. 

10  Holt  V.  Silver,  169  Mass.  435,  48  N. 
E.  837. 

11  See  ch    LXXXIV. 

W  Union  Saw  Mill  Co.  v.  Lake  Lum- 
ber Co,  120  La.  106,  44  So.  1000. 

13  Union  Saw  Mill  Co.  v.  Lake  Lum- 
ber Co ,  120  La.  106,  44  So.  1000. 

14  Union  Saw  Mill  Co    v.  Lake  Lum- 
ber Co.,  120  La.  106,  44  So.  1000. 

1  See  {{  719  et  seq. 
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provisions  of  the  contract  Avhich  provide  for  such  condition,  and 
breach  of  condition  operates  as  a  discharge  of  the  contract  in 
whole  or  in  part,  according  to  its  terms.* 

Whether  the  breach  of  condition  terminates  the  rights  of  the 
parties  finally  and  absolutely,  or  whether  it  merely  suspends  such 
rights  as  long  as  such  specified  state  of  affairs  exists,  depends  upon 
the  intention  of  the  parties  as  expressed  in  the  words  of  the  con- 
tract. By  the  terms  of  the  contract,  the  breach  of  the  condition 
may  destroy  the  right  of  one  of  the  parties  under  the  contract 
absolutely  and  finally,  either  in  whole  or  in  part.  If  the  contract 
is  so  worded  as  to  have  this  effect,  the  happening  of  the  event  ter- 
minates the  rights  of  one  or  both  of  the  parties  under  the  contract,' 
and  the  fact  that  such  state  of  affairs  ceases  to  exist  does  not 
revive  the  contract  and  confers  no  rights  upon  the  parties  there- 


SCjuiada.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Agricultural  Savings 
&  Loan  Co.,  33  Can.iS.  C.  04. 

United  States.  Baltimore  &  Ohio 
Railroad  Co.,  v.  Leach,  249  U.  S.  217, 
—  L.  ed.  —  [reversing,  173  Ky.  452, 
and  citing,  St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.  v.  Starbird,  243  U.  S. 
592,  61  L.  ed.  683]. 

EaiMAS.  Burns  v.  Alliance  Co-opera- 
tive Ins.  Co.,  103  Kan.  803,  176  Pac.  985. 

Maryland.  Linthicum  Heights  Co.  v. 
Firemen's  Ins.  Co.,  —  Md.  — ,  106  Atl. 
165. 

Nebraska.  Schmidt  v.  Williams- 
burgh  City  Fire  Ins.  Co.,  95  Neb.  43, 
1^1  L.  R.  A.  (N.S.)  201,  144  N.  W.  1044. 

New  Jersey.  Wildwood  Board  v. 
Bright,  91  N.  J.  L.  579,  103  Atl.  422. 

New  York.  Clark  v.  West,  193  N.  Y. 
349,  86  N.  E.  1. 

Ohio.  Germania  F.  Ins.  Co.  v.*  Wer- 
ner, 76  0.  S.  543,  12  L.  R.  A.  (N.S.) 
456,  81  N.  E.  980. 

Oregon.  Hinkson  f.  Kansas  City 
Life  Ins.  Co.,  —  Or.  — ,  183  Pac.  24. 

Tennessee.  American  Steam  Laun- 
dry Co.  V.  Hamburg- Bremen  F.  Ins. 
Co.,  121  Tenn.  13,  21  L.  R.  A.  (N.S.) 
442,  113  S.  W.  394. 

West  Virginia.    Bronson  v.  New  York 


F.  In«.  Co.,  64  W.  Va.  494,  19  L.  R.  A. 
(N.S.)  643,  63  S.  E.  283. 

If  a  building  or  construction  contract 
contains  a  provision  to  the  effect  that 
upon  the  happening  of  a  certain  event 
the  owner  may  end  the  contract  and 
may  take  possession  of  such  material 
a6  is  necessary  to  perform  the  contract, 
and  that  he  may  under  such  circum- 
stances complete  the  performance  of 
the  contract  himself,  the  owner  ac* 
quires  title  to  such  material  when  he 
takes  posession  thereof  under  aach  pro* 
viaion.  Wildwood  Board  v.  Bright,  — 
N.  J.  — ,  103  Atl.  423. 

9  Canada.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Agricultural  Savings 
&  Loan  Co.,  33  Can.  S.  C.  94. 

Kansas.  Grerman  Ins.  Co.  v.  Russell* 
65  Kan.  373,  58  L.  R.  A.  234,  69  Pao. 
345 

Maine.  Dolliver  v.  Granite  State 
Fire  Ins,  Co.,  Ill  Me.  275,  89  Atl.  8. 

Maryland.  Reynolds  v.  German- 
American  Ins.  Co.,  107  Md.  110,  15  L. 
R.  A.   (N.S.)   345.  68  Atl.  2«2. 

Nebraska.  Home  Fire  Ins.  Co.  v. 
Kuhlman,  58  Neb.  488,  76  Am.  St.  Rep. 
936.  78  N.  W.  938. 

New  Hampshire.  Moore  v.  Phoenix 
Ins.  Co.,  62  N.  H.  240,  13  Am.  St.  Rep, 
556. 
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under.*  If  a  policy  of  fire  insurance  provides  that  it  shall  be  void 
in  ease  of  vacancy  and  if  the  courts  construe  the  word  **void" 
literally,  such  policy  does  not  revive  when  the  building  becomes 
occupied.'  If,  by  the  terms  of  a  policy  of  fire  insurance,  it  is  void 
from  the  beginning  because  of  the  existence  of  prior  insurance,  a 
renewal  of  such  policy  is  without  legal  effect,  although  in  the 
meantime  such  prior  insurance  has  ceased  to  be  in  effect.^  If,  by 
the  terms  of  the  contract  of  fire  insurance,  it  becomes  void  if  an 
inventory  is  not  taken  within  a  specified  time,  it  does  not  revive 
on  the  taking  of  such  inventory  at  a  later  time.'' 

In  cases  of  this  sort,  the  contract  can  take  effect  again  only  by 
fhe  mutual  agreement  of  the  parties  thereto,  whether  such  agree- 
ment is  expressed  formally  or  informally.®  This,  however,  is  prob- 
ably to  be  regarded  rather  as  a  new  contract  than  as  a  waiver  of 
the  right  of  each  party  to  take  advantage  of  such  breach  of  con- 
dition. 

In  many  cases  the  provisions  of  the  contract  which  prescribe  the 
condition  are  so  worded  that  the  rights  of  the  parties  are  merely 
suspended  during  a  given  state  of  affairs,  and  accordingly  the 
rights  of  the  parties  revive  when  such  state  of  facts  ceases  to  exist.* 
A  policy  of  fire  insurance  may  contain  a  provision  against  vacan- 


WaahingtOB.  Port  Blakely  Mill  Co. 
▼.  Springfield  Fire  &  Marine  Ins.  Co., 
59  Wash  501,  110  Pac  36. 

4  Canada.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Agrieultural  Sayings 
A  Loan  Co.,  33  Can.  S.  C.  04. 

Kansas.  German  Ins.  Co.  v.  Kuesell, 
65  Kan.  373,  58  L.  R.  A.  234,  69  Pae. 
345. 

Maine.  BoUiver  v.  Granite  State 
Fire  Ins.  Co.,  Ill  Me.  27?,  89  Atl.  8. 

Maryland.  Reynolds  ▼.  German- 
American  Ins.  Co.  107  Md  110,  15  L. 
R.  A.  (NS)   345.  68  Atl.  262. 

Nebraska,  Home  Fire  Tn«.  Co.  ▼ 
Knhlman.  58  Neb.  483,  70  Am  St.  Rep. 
936.  78  N.  W.  1)36. 

Hew  Hampshire.  Moore  v.  Phoenix 
Ins  Co ,  62  N.  H.  240.  13  Am.  St.  Rep. 
556. 

I  German  Ins.  Co.  ▼.  Kuesell.  65  Kan. 
873,  58   L.  R.   A.   234,   69   Pac.   345; 


Dolliver  v.  Granite  State  Fire  Ins.  Co., 
Ill  Me.  275,  50  L.  R.  A.  (N.S.)  1106, 
89  Atl.  8. 

6  Liverpool  ft  London  &  Globe  Ins. 
Co.  V.  Agricultural  Savings  &  Loan  Co.» 
33  Can.  S.  C.  94. 

7  Reynolds  ▼.  German- American  Ins. 
Co.,  107  Md.  110,  15  L.  R.  A.  (NS) 
345,  68  Atl.  262. 

8 Home  Fire  Ins.  Co.  v.  Kublmnn.  58 
Neb.  488,  76  Am.  St.  Rep.  936,  78  N.  \V. 
036 

9  Kentucky.  Phoenix  Ina.  Co.  v.  Law- 
rence. 4">  Ky.  (4  Met.)  9,  81  Am.  Dec 
521. 

Maine.  Lane  v.  Maine  Mutual  Fire 
In«    Co ,  12  Me.  44. 

Maryland.  U.  S.  Fire  &  Marine  Ins. 
Co.  V.  Kimberly,  34  Md.  224. 

Massachusetts.  Worthinprton  v. 
Bearse,  94  Mass.  (12  All  )  382;  Hinck- 
ley y.  Germania  Fire  Insurance  Co.,  140 
Mass.  38. 
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contract.*  If,  on  the  other  hand,  the  condition  is  a  condition  snbse- 
qaent,  the  bnrden  of  proof  is  upon  the  party  who  alleges  the 
breach  of  such  condition  and  who  is  resisting  the  enforcement  of 
the  contract.  Unless  such  party  is  able  to  establish  the  facts  which 
amount  to  such  breach  by  a  preponderance  of  the  evidence,  his 
defense  is  insufficient.'  Under  a  condition  in  a  policy  of  fire  insur- 
ance by  which  such  policy  is  to  terminate  if  the  ownership  of  the 
insured  shall  become  other  than  sole  and  unconditional,  the  burden 
of  proving  breach  of  such  condition  rests  upon  the  insurer.*  If  a 
lessee  of  a  mine  seeks  to  avoid  his  covenant  to  pay  royalties  by 
pleading  a  condition  subsequent  which  discharged  him  from  such 
obligation  in  case  of  unavoidable  casualty,  the  burden  of  proving 
an  unavoidable  casualty  rests  upon  such  lessee;^  and  it  is  not  suf- 
ficient if  he  alleges  or  proves  inability  to  secure  railway  cars  unless 
he  also  shows  due  diligence  on  his  part  in  attempting  to  secure 
them.*  Under  a  building  contract  by  which  the  contractor  agrees 
to  construct  a  building  within  a  certain  time  unless  certain  events 
happen,  it  is  said,  however,  that  the  burden  of  proof  rests  upon  the 
property  owner,  and  that  if  he  merely  shows  failure  to  perform  in 
such  time  without  also  showing  that  such  events  did  not  happen,  he 
can  not  recover.* 

§2651*  Duty  to  make  restitution  on  breach  of  condition. 

"Whether  one  who  has  received  benefits  under  a  real  or  supposed 
contract  is  obliged  to  make  restitution  to  the  adversary  party  when 
such  contract  is  discharged  by  breach  of  condition,  depends,  in  the 


4  Waterman-Waterbury  Co.  v.  School 
Dist.  Xo  2,  182  Mich.  498,  L.  R.  A. 
191 5B,  026,  148  X.  W.  673. 

i  Iowa.  Adams  v.  Atlas  Mutual  Ins. 
Co.,  135  la.  299,  112  N.  W.  651. 

Kentucky.  Bennett  v.  Howard,  175 
Ky.  797,  L.  R.  A.  1917E,  1075,  195  S.  W. 

117. 

Massachusetts.  Gray  v.  Gardner,  17 
Mass.  188;  Fuller  v.  New  York  Fire 
Im.  Co.,  184  Mass.  12,  67  N.  E.  879. 

Minnesota.  Taylor  v.  Security  Mu- 
tual Fire  Ins.  Co.*  88  Minn.  281,  92  N. 
"W.  9.52. 

Ohio.  Moody  v.  Amazon  Ins.  Co.,  52 
O.  ?J.  12.  38  N.  E.  1011. 

West  Virginia.    Houseman  v.  Home 


Ins.  Co.,  78  \V.  Va.  203,  L.  R.  A.  1917A, 
299,  88  S.  E.  1048. 

Wisconsin.  Clute  v.  Qintonville 
^lutunl  Fire  Ins.  Co.,  144  Wis.  638,  32 
L.  R.  A.  (X.S.)  240,  129  N.  W.  661. 

•  Roche>ter  German  Ins.  Co.  v.  Monu- 
mental Sav.  A680.,  107  Va.  701,  60  S. 
E.  93;  Sheppard  v.  Peabody  Ins.  Co., 
21  \V.  Va.  368;  Houseman  v.  Home  Ins. 
Co.,  78  W.  Va.  203,  L.  R.  A.  1917A,  299, 
88  S.  E.  1048. 

7  Bennett  v.  Howard,  175  Ky.  797,  L. 
R.  A.  1917E,  1075,  195  S.  W.  117. 

•  Bennett  v.  Howard,  175  Ky.  797,  L. 
R.  A.  1917E,  1075.  195  S.  W.  117. 

•  Beebe  v.  Redward,  35  Wash.  615, 
77  Pac  1052. 
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absence  of  specific  statutory  provision  or  of  specific  provisions  in 
the  contract  requiring  restitution  or  providing  against  restitution, 
as  the  ease  may  be,  on  the  question  ^vhether  such  condition  v/as  in 
the  nature  of  a  condition  precedent  so  that  the  contract  in  question 
never  took  effect,  or  whether  it  is  in  the  nature  of  a  condition  sub- 
sequent so  that  rights  took  effect  and  the  party  ^vho  seeks  restitu- 
tion had  in  fact,  for  a  greater  or  less  period  of  time,  received 
benefits  under  such  contract.  If  the  condition  is  in  the  nature  of  a 
condition  precedent,  so  that  no  rights  ever  attached  under  silch 
contract,  the  party  ivho  received  benefits  under  such  contract  must 
make  restitution  to  the  adversary  party,^  at  least  in  the  absence  of 
fraud  or  bad  faith  on  the  part  of  the  party  who  seeks  restitution. 
On  the  other  hand,  if  the  condition  is  in  the  nature  of  a  condition 
subsequent,  and  rights  have  arisen  under  the  contract  prior  to  the 
breach,  so  that  the  party  who  seeks  restitution  has  received  bene- 
fits of  some  sort  under  such  contract,  it  is  generally  held  that  no 
right  to  restitution  exists,^  in  the  absence  of  statutory  provisions 
requiring  such  restitution,  and  in  the  absence  of  provisions  in  the 
contract  on  such  subject.  If  a  policy  of  life  insurance  contains  a 
condition  against  liability  arising  out  of  death  from  certain  speci- 
fied causes,  the  insurer  is  not  bound  to  return  the  premiums  if  the 
insured  dies  from  onq  of  such  specified  causes.^ 

Contracts,  especially  contracts  of  insurance,  frequently  contain 
provisions  for  the  restitution  of  benefits  in  case  the  contract  should 
become  void  for  breach  of  certain  specified  conditions.  Under  pro- 
visions of  this  sort,  the  question  which  usually  arises  is  whether 
the  restoration  of  the  benefits  is  a  condition  precedent  to  the  right 
to  take  advantage  of  the  breach  df  condition.     If  the  policy  of 


1  Fisher  ▼.  Metropolitan  Life  Ins.  Co., 
162  Mass.  236,  38  N.  E.  503;  Connect i- 
eut  Mntnal  Life  Ins.  Co.  v.  Pyle,  44  O. 
S.  19,  58  Am.  Rep.  781,  4  N.  £.  465; 
Metropolitan  Life  Ins.  Co.  y.  Felix,  73 
0.  S.  46,  75  N.  E.  041;  Grabinski  v. 
United  States  Annuity  &  Life  Ins.  Co., 
33  S.  D.  300,  145  N.  W.  553. 

iniiiioiB.  Diokerson  v.  Northwestern 
Mutual  Life  Ins.  Co.,  200  111.  270,  65 
N.  E.  694. 

Iiidiaiui.  Red  Men's  Fraternal  Acci- 
dent Asso.  V.  Rippey,  181  Ind.  454, 50  L. 
R.  A.  (N.S.)  1006,  103  N.  B.  345,  104 
N.  £.  ^L 


Massachusetts.  Elder  v.  Federal  Ins. 
Co.,  213  Ma6S.  389,  100  N.  E.  655. 

Mschigan.  Warren  v.  Federal  Ins. 
Co.,  108  Mich.  342,  164  N.  W.  449. 

Nebraska.  Meyers  v.  German  Fire 
Ins.  Co.,  101  Neb.  8.3.),  166  N.  W.  247. 

North  Carolina.  Teeter  v.  Harner 
Military  School,  105  N.  Car.  .504,  51  L. 
R.  A.  (N.S.)  975.  81  S.  E.  767. 

9  Red  Men*«  Fraternal  Accident  Asso. 
V.  Rippey,  181  Ind.  454,  60  L.  R.  A* 
(N.S.)  1006,  103  N.  £•  345,  104  N.  E. 
64L 
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insurance  provides  for  the  return  of  the  premium,  in  case  the  policy- 
becomes  void,  **on  surrender  of  this  policy/'  it  has  been  held  in 
some  jurisdictions  that  the  return  of  the  premium  is  not  a  condi- 
tion precedent  to  the  termination  of  the  policy  and  that  the  pay- 
ment of  such  premiums  is  not  necessary  until  the  policy  has  been 
surrendered.*  In  other  jurisdictions  it  has  been  held  that  the  use 
of  such  language  does  not  indicate  an  intention  to  permit  the  can- 
cellation of  the  insurance  policy  until  the  premium  is  repaid  to  the 
insured;  and  accordingly  it  is  held  that  such  restitution  of  the 
premium  is  a  condition  precedent  to  the  cancellation  of  the  policy.' 
If  a  parent  sends  his  son  to  a  private  school  with  knowledge  of 
the  provisions  contained  in  the  catalogue  to  the  effect  that  pupils 
whose  conduct  is  hurtful  to  the  scholarship  of  his  associates  will 
be  expelled,  and  with  knowledge  of  the  fact  that  tuition  is  payable 
in  advance,  such  parent  is  liable  for  the  unpaid  portion  of  the 
tuition,  even  though  the  pupil  has  been  expelled  for  cause.* 


IX 

EXCUSES  AND  WAR'BR 

§2652.  Excuses  and  waiver — General  nature.  In  many  cases 
the  courts  succeed  in  avoiding  the  effect  of  breach  of  condition  in 
accordance  with  the  terms  of  the  contract,  by  holding  that  the 
party  who  has  broken  such  condition  is  excused  from  performance 


4  United  States.  El  Paso  Reduction 
Co.  V.  Hartford  F.  Ins.  Co.,  121  Fed. 
937;  Schwarzschtld  &  S.  Co.  v.  Phoenix 
Ins.  Co.,  124  Fed.  52. 

Califomia.  Mangrum  v.  Law  Union 
&  Rock  Ins.  Co.,  172  CaL  497,  L.  R.  A. 
191 6F,  440.  157  Pac.  239. 

Iowa.  Parsons  v.  Northwestern  Nat. 
Ins.  Co.,  133  la.  532,  110  N.  W.  907. 

Michigan.  Webb  v.  Granite  State  F. 
Ins.  Co.,  1(14  Mk'h.   139,  120  N.  W.  19. 

Nebraska.  Schmidt  v.  Williamsburg 
City  Fire  Ins.  Co.,  95  Neb.  43,  51  L.  R. 
A.  (N  S.)  261,  144  N  W.  1044. 

New  Jersey.  Davidson  v.  German 
Ins.  Co.,  74  N.  J.  L.  487,  12  Am.  &  Eng. 
Ann.  Cae.  1065,  13  L.  R.  A.  (N.S.)  884, 
e5  Atl.  996. 

Ohio.  Phoenix  Mat.  F.  Tna  Co.  v. 
Brecheisen,  50  O.  S.  542,  35  N.  £.  5S. 


South  Carolina.  Norris  v.  Ilartford 
F.  Ins.  Co.,  66  S.  Car.  450,  74  Am.  St. 
Rep.  765,  33  S.  E.  566. 

Wisconsin.  Straker  ▼.  Phenix  Ins. 
Co..  101  Wis.  413,  77  N.  W.  755 

■  Peoria  M.  &  F.  Ins.  Co.  v.  Botto.  47 
IlL  516  (express  provision  for  refund- 
ing unearned  premium  if  the  insurance 
company  should  elect  to  cancel  the  pol- 
icy); Continental  Ins.  Co.  v.  Daniel, 
(Ky  ),  78  S.  W.  866,  25  Ky.  L.  Rep. 
1501 ;  Tisdell  v.  New  Hampshire  F  Ins. 
Co.,  155  N.  Y.  163,  40  L.  R.  A.  765,  49 
X.  E.  664;  Taylor  ▼.  Insurance  Co.,  25 
Okla.  92,  138  Am.  St.  Rep.  906,  105 
Pac.  354. 

<  Teeter  v  Horner  Military  School, 
165  N.  Car.  664,  61  L.  R.  A.  (N.S.)  975, 
81  S.  K  7C7. 
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or  that  breach  of  such  condition  has  been  waived.  To  a  large 
extent  these  terms  have  been  used  interchangeably.  As  far  as  they 
can  be  distinguished,  ''waiver"  is  used  where  the  right  to  take 
advantage  of  the  breach  of  condition  is  intentionally  renounced  'by 
the  adversary  party,'  and  ** excuse"  is  used  of  cases  in  which  effect 
is  denied  to  the  breach  of  condition,  either  because  of  extrinsic 
facts,  or  because  of  conduct  of  the  adversary  party  which  does  not 
show  any  intention  on  his  part  of  renouncing  his  right  to  take 
advantage  of  such  breach,  but  which  the  law,  nevertheless,  regards 
as  preventing  him  from  taking  advantage  thereof.*  In  many  of  the 
cases  in  which  the  doctrine  of  excuse  is  involved,  the  circumstances 
which  lead  up  to  the  breach  are  such  that  the  court  can  say  prop- 
erly that  the  breach  was  not  one  which  was  fairly  contemplated  by 
the  parties  when  they  entered  into  the  original  contract.  Many 
forms  of  this  kind  of  excuse  have  already  been  given  in  discussing 
the  application  and  effect  of  various  provisions  for  conditions.'  In 
some  of  the  cases  in  which  an  excuse  for  breach  is  offered,  no  ele- 
ment of  waiver  that  is  of  intention  on  the  part  of  the  party  for 
whose  benefit  such  condition  was  reserved  to  renounce  the  benefit 
of  such  condition,  exists.  The  refusal  of  an  insured  to  submit  to 
an  examination  as  to  the  amount  and  causes  of  the  loss,  is  excused 
by  the  fact  that  when  such  examination  was  demanded  his  attorney 
was  temporarily  absent,  and  he  refused  to  submit  to  such  examina- 
tion in  the  absence  of  his  attorney.*  An  injunction  by  which  an 
insurance  society  is  restrained  from  suspending  a  member  for  fail- 
ure to  pay  his  dues  until  the  determination  of  litigation  involving 
the  power  of  such  insurance  order  to  increase  its  assessments,  does 
not  prevent  his  failure  to  pay  his  dues  from  operating  as  a  breach 
of  condition  if  it  is  finally  adjudged  that  the  insurance  order  h^d 
power  to  increase  such  assessments.*  Many  of  the  excuses  of  this 
type  arise  in  building  and  construction  contracts,  and  these  will  be 
discussed  in  the  following  sections.*  The  excuses  for  breach  of  con- 
ditions in  contracts  of  insurance  are  usually  classed  under  the  gen- 
eral heading  of  waiver,^  although  in  thus  classing  them  the  term  is 
frequently  carried  far  beyond  its  original  meaning  as  it  is  made  to 

ISee  12666.  B  Evans  v.  Supreme  Council,  223  N. 

2  See  Si  2653  et  eeq.  Y.  497,  1  A.  L.  R.  163,  120  N,  E.  93. 

tSee  SI 2594  et  Beq.  *See  SS2653  et  seq. 

4  Gordon  v.  St.  Paul  Fire  &  Marine  7  See  SS  2663  et  eeq. 

Insurance  Co.,  197  Mich.  226,  L.  E.  A. 
1918E,  402,  163  N.  W.  956. 
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cover  the  consequences  of  estoppel,  and  to  prevent  the  insurance 
company  from  taking  advantage  of  breaches  of  condition  of  which 
in  all  probability  it  was  intended  to  take  advantage  wherever 
possible.' 


§  2653.  Excuses  for  not  obtaining  approval  or  for  not  treating 
approval  as  finality — Fraudulent  and  arbitrary  action.  The  con- 
tractor may,-  in  some  cases,  excuse  his  failure  to  obtain  the  certifi- 
cate of  the  architect.  If  he  can  show  that  the  certificate  was 
refused  by  the  architect  fraudulently,  and  in  bad  faith,  he  may 
recover  without  such  certificate.^  There  is  some  authority  for  say- 
ing that  by  the  express  provision  of  the  contract,  the  certificate  of 


•  See  §§  2699  et  seq. 

1  United  States.  Martinsburg  &  P.  R. 
Co.  V.  March,  114  U.  S.  549,  29  L.  ed. 
255;  Chicago,  S.  F.  &  C.  R.  Co.  v.  Price, 
138  U.  S.  185,  34  L.  ed.  917;  Marks  ▼. 
Ry.,  76  Fed.  941,  22.  C.  C.  A.  630;  Ship- 
pcy  V.  United  States,  49  Ct.  CI.  lol. 

Arkanaaa.  Boston  Store  v.  Schleuter, 
88  Ark.  213,  114  S.  W.  242. 

California.  Coplew  v.  Durand,  153 
Cal.  278,  95  Pac.  38. 

Idaho.  Spaulding  v.  Navigation  Co., 
6  Ida.  528,  51  Pac.  408;  Nelson  Bennett 
Co.  V.  Twin  Falls  Land  &  Water  Co., 
14  Ida.  5,  «3  Pac.  789  [1908]. 

imnoia.  Michaelis  v.  Wolf,  136  111. 
48,  26  N.  E.  384;  Fitzgerald  v.  Benner, 
219  111.  485,  76  N.  E.  709. 

Indiana.  McCoy  v.  Able,  131  Ind. 
417,  30  N.  E.  528,  31  N.  E.  453;  Balti- 
more, 0.  &  C.  R.  Co.  V.  Scholes,  14  Ind. 
App.  524,  56  Am.  St.  Rep.  307,  43  N.  E. 
166. 

Kansas.  Edwsrds  v.  Hartshorn,  72 
Kan.  il«,  1  L.  R.  A.  (N.S.)  1050,  82  Pac. 
920;  Lantry  Contracting  Co.  v.  Atohi- 
son,  T.  &  S.  F.  Ry.  Co.,  102  Kan.  T99, 
172  Pac.  527.  • 

Kentncky.  Illinois  Central  R.  R.  Co. 
V.  Manion,  113  Ky.  7,  101  Am.  St.  Rep. 
345,  67  S.  W.  40. 

Lonisiansa.  Dugiie  v.  Levy,  114  Iia. 
21.  37  So.  995. 


Massachnsetts.  Hebert  v.  Dewey, 
191  Mass.  403,  77  N.  E.  822;  Marsch  v. 
Southern  New  England  R.  Corp.,  230 
Mass.  483,  120  N.  £.  120. 

Miaaouri.  Williams  v.  Ry.,  112  Mo. 
463,  34  Am.  St.  Rep.  403,  20  S.  W.  631. 

Nebraska.  Howard  County  v.  Pesha, 
—  Neb.  — ,  172  N.  W.  55. 

Hew  Jersey.  Chism  v.  Schipper,  51 
N.  J.  L.  1,  14  Am.  St.  Rep.  668,  >  L.  R. 
A.  544,  16  Atl.  316;  Bradner  v.  Roffsell, 
57  N.  J.  L.  32,  29  Atl.  317. 

Hew  York.  Smith  v.  Brady,  17  N. 
Y.  173,  72  Am.  Dec.  442. 

Oregon.  Seaside  v.  Randies,  —  Or. 
— ,  180  Pac.  319. 

Pennsylyania.  Thaler  v.  Wilhelm 
Greisser  Construction  Co.,  229  Pa.  St. 
512,  33  L.  R.  A.  (N.S.)  345,  79  Atl. 
147. 

Vermont.  Fay  v.  Moore,  261  Pa.  St. 
437,  104  Atl.  686;  Herrick  ▼.  Belknap, 
27  Vt.  673. 

Virginia.  Norfolk  &  W.  R.  Co.  t. 
Mills,  91  Va.  613,  22  S.  E.  556. 

Washington.  Windham  v.  Indepen- 
dent Telephone  Co.,  35  Wash.  166,  76 
Pac.  936. 

West  Viigiaia.  Vaughan  Const.  Co. 
V.  Virginian  Ry.  Co.,  82  W.  Va.  658,  97 
S.  E.  278. 

Wisconsin.  Halsey  v.  Waukesha 
Springs  Sanitarium,  1*25  Wis.  311,  110 
Am.  St.  Rep.  838,  104  N.  W.  94. 
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the  engineer  or  architect  may  be  made  conclusive  as  to  his  own 
good  faith ; '  but  in  view  of  the  fact  that  a  covenant  which  assumes 
to  waive  in  advance  a  possible  defense,  such  as  fraud,'  is  invalid 
except  as  far  as  a  reasonable  time  for  investigation  is  given,  and 
such  provision,  accordingly,  operates  as  a  short  period  of  limita- 
tions,* the  correctness  of  this  view  may  be  doubted. 

If  the  contractor  can  show  that  the  certificate  is  withheld  fraud- 
ulently, it  is  not  necessary  to  show  that  the  owner  was  a  party  to 
the  fraud."  If  the  property  owner  is  a  party  to  the  fraud,  and  if 
the  certificate  is  withheld  by  collusion  between  the  property  owner 
and  his  architect  or  engineer,  the  right  of  the  contractor  to  recover 
without  the  certificate  is  even  more  clear.* 

On  the  other  hand,  if  the  owner  can  show  that  the  architect  gave 
the  certificate  when  it  should,  not  have  been  given,  and  that  he 
acted  fraudulently  and  in  bad  faith,  he  is  not  bound  by  the  issuing 
of  such  certificate.' 

If  the  contractor  can  show  that  the  architect  withheld  his  cer- 
tificate arbitrarily,  without  in  fact  passing  upon  the  question  in 
dispute  in  a  fair  and  honest  manner,  he  may  recover,  notwithstand- 
ing the  absence  of  such  certificate.'  If  the  certificate  is  withheld 
arbitrarily   or  capriciously,   the   contractor  may  recover  without 


2TuUm  y.  Jacaon  [1892],  3  Ch.  441. 

S  See  S  727. 

4  See  §  727. 

IChiem  v.  Schipper,  51  N.  J.  L.  •!,  14 
Am.  St.  Rep.  668,  2  L.  R.  A.  544,  16  Ail. 
316. 

•  Fay  V.  Moore,  261  Pa.  St.  437,  W 
Atl.  686. 

IGlacius  y.  Black,  50  N.  Y.  145,  10 
Am.  Rep.  449;  Tetz  y.  Butterfield,  54 
Wi8.  242,  41  Am.  Rep.  29,  11  N.  W. 
531. 

t  United  States.  Crane  Eleyator  Co. 
V.  Clark,  80  Fed.  705;  Utah  Construc- 
tion Co.  y.  St^  Louis  Construction  & 
Equipment  Co.,  254  Fed.  321;  Shippey 
y.  United  States,  49  Ct.  CI.  151. 

CaKfoniUu  Coplew  v.  Durand,  153 
Cal.  278,  95  Pac.  38. 

Idaho.  Nelson  Bennett  Co.  y.  Twin 
Falls  Land  &  Water  Co.,  14  Ida.  5,  93 
Pac.  789. 


Illinois.  McDonald  y.  Patterson,  186 
III.  381.  57  N.  K.  1027. 

Massachusetts.  Hebert  y.  Dewey, 
191  Mass.  403,  77  N.  E.  822. 

Nebraska.  Howard  County  y.  Pesha, 
—  Neb.—,  172  N.  W.  55. 

Pennsylyania.  Pittsburgh  Terra-Cot- 
ta  Co.  V.  Sharp,  190  Pa.  St.  258,  4^ 
Atl.  685;  Thaler  y.  Wilhelm  Greisser 
Construction  Co.,  229  Pa.  St.  512,  33 
L.  R.  A.  (N.S.)  345,  79  Atl.  147. 

Virginia.  Richmond  College  y.  Scott- 
Nuckols  Co.,  —  Va.  — ,  98  S.  E.  1. 

Washington.  Dyer  y.  Kittitae  Coun- 
ty, 25  Wash.  80,  64  Pac.  1009;  Wind- 
ham y.  Independent  Telephone  Co.,  36 
Wash.  166,  76  Pac.  936. 

Wisconsin.  Bently  y.  Dayidson,  74 
Wis.  420,  43  N.  W.  139;  Keachie  y. 
Starkweather  Drainage  District,  168 
Wis.  298,  170  N.  W.  236. 
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showing  actual  fraud.'  On  the  other  hand,  such  conduct  has  been 
said  to  amount  to  fraud  in  law,  although  not  actual  fraudJ^  What- 
ever explanation  the  courts  may  give  for  their  result,  they  agree, 
however,  that  if  the  contractor  shows  that  the  certificate  is  with- 
held arbitrarily  and  unreasonably,  he  may  recover  without  making 
any  further  showing  of  fraud  or  collusion."  Whether  the  con- 
tractor may  recover  where  he  has  performed  his  contract  sub- 
stantially,^* but  not  literally,  and  where  the  engineer  or  architect 
has  refused  to  give  a  certificate  because  such  performance  fell  short 
of  the  performance  agreed  upon  by  the  contract,  is  a  question 
upon  which  there  is  a  conflict  of  authority.  If  there  were  no  pro- 
vision in  the  contract  requiring  the  certificate  of  the  architect  or 
engineer  as  a  condition  precedent,  the  contractor  in  such  cases 
could  recover  from  the  property  owner;  and  the  amount  of  his 
recovery  would  be  the  contract  price  less  the  cost  of  completing  the 
contract.^*  The  architect  can  not  withhold  the  certificate  because 
the  subcontractors  and  materialmen  have  not  been  paid  where  the 
chief  contractor  agrees  that  they  may  be  paid  out  of  the  funds  in 
the  hands  of  the  owner,  which  are  ample  for  that  purposed* 

If  the  architect  withholds  the  certificate  unreasonably,  recovery 
can  be  had  without  it.^*  If  the  engineer  or  architect  is  in  fact 
satisfied  with  the  work  of  the  contractor,  and  if  the  certificate  is 


•  Coplew  V.  Durand,  l.i3  Cal.  278,  Ifi 
L.  R.  A.  (N.S.)  791,  9o  Piic.  38;  Rich- 
mond  College  v.  Scott-NuCkola  Co.,  — 
Va.  — ,  98  S.  E.  1. 

10  Howard  County  v.  Pesha,  —  Neb. 
— .  172  N.  W.  00. 

11  United  States.  Crane  Elevator 
Co.  V.  Clark,  80  Fed.  70o. 

Illinois.  McDonald  v.  Patterson,  186 
111.  381,  o7  N.  E.  1027. 

Indiana.  Bird  v.  St.  John*s  Episco- 
pal Church,  154  Ind.  138,  56  N.  E.  129. 

Pennsylvania.  Coon  v*.  Citizens'  Wat- 
er Co.,  152  Pa.  St.  644,  25  Atl.  505; 
Pittsburgh  Terra-Cotta  Co.  v.  Sharp, 
190  Pa.  St.  256,  42  Atl.  685. 

Washington.  Dyer  v.  Kittitas  Coun- 
ty, 25  Wash.  80.  64  Pac.  1009. 

Wlsconsini.  Bentley  v.  Davidson,  74 
Wis.  420,  43  N.  W.  139. 


12  See  §  2654  for  right  of  engineer  to 
witliliold  certificate  in  case  of  perform- 
ance which  is  substantial  but  not 
literal.  See  ch.  LXXX  for  substantial 
])erfurmance. 

13  See  ch.  LXXX. 

14  Mahoney  v.  Church,  47  La.  Ann. 
imM.  17  So.  484. 

IB  California.  Coplew  v.  Durand.  153 
Cal.  278,  16  L.  R,  A.  (N.S.)  791,  95  Pac. 
38. 

Indiana.  Bird  v.  Church,  154  Ind. 
138,  M]  X.  E.  .129. 

Kansas.  Edwards  v.  Hartshorn,  72 
Kan.  19,  1  L.  R.  A.  (N.S.)  1050,  82  Pac 
520. 

Pennsylvania.  Coon  v.  Water  Co., 
152  Pa,  St.  644,  25  Atl.  505. 

Wisconsin.  Keachie  v.  Starkweather 
Drainage  District,  166  Wis.  298,  170  N. 
W.  236. 
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refused  in  order  to  compel  the  contractor  to  reconstruct  work 
which  was  injured  by  others  without  his  fault,  the  contractor  may 
recover  without  such  certificaleJ*  Such  conduct  amounts  either  to 
fraud  or  to  evident  mistakeJ^ 

The  architect  must  act  upon  his  own  judgment  in  order  to  make 
his  refusal  to  issue  a  certificate  conclusive  upon  the  contractor.^* 
Thus  if  he  acts  solely  upon  the  statements  of  his  subordinates,^'  or 
delegates  to  another  the  power  to  decide  questions  of  performance,^ 
or  states  objections  made  by  his  employer  without  exercising  his 
own  judgment  as  to  the  correctness  of  the  objections  made,'^  or 
withnolds  the  certificate  solely  on  the  order  of  the  owner,^  he  has 
not  exercised  .his  own  judgment  as  required  by  the  contract,  and 
his  refusal  to  issue  a  certificate  is  not  conclusive.  If  the  engineer 
refuses  to  grant  a  certificate  because  of  his  want  of  information 
upon  the  subject,  the  contractor  may  recover  without  such  cer- 
tificate.^ So  if  the  contract  contains  a  clause  providing  that  if  in 
the  judgment  of  two  designated  architects  the  contractor  delays 
completion  an  unreasonable  length  of  time,  the  owner  may,  on  three 
days'  notice,  complete  the  contract,  both  architects  designated 
must  exercise  independent  judgment,  and  an  order  to  stop  work  is 
invalid  if  one  of  the  architects,  in  declaring  the  delay  unreasonable, 
relies  entirely  upon  what  the  other  architect  tells  him.^  If  the 
architect  or  engineer  employs  an  assistant  who  is  evidently  biased 
and  prejudiced  against  the  contractor  to  make  the  measurements, 
estimates  and  classifications  required  by  the  contract,  the  contrac- 
tor may  recover  in  the  absence  of  such  certificate  upon  showing 
that  he  has  performed  the  contract." 

As  long  as  the  architect  has  not  wrongfully  refused  to  give  a 
certificate  of  completion,  the  fact  that  the  Contractor  fears  such 
wrongful  refusal  does  not  excuse  him  from  omitting  to  apply  for 

WCoplew  V.  Durand,  153  Cal.  278,  16  22  Foster  v.  McKeown,  192  111.  339,  61 

L.  R.  A.  (N.S.)  7ftl,  95  Pac.  38.  N.   E.  514;   Marsch  t.   Southern  New 

n  Crane   Elevator   Co.    v.    Clark,   80  England  R.  Corp.,  230  Mass.  483,  120 

Fed.  705.  N.  E.  120. 

1i  So  must  a  scaler  selected  by  both  21  Shippey  v.  United  States,  49  CL 

parties.    Bresnahan  v.  Robs,  103  Mich.  CI.  151. 

483,  61  N.  W.  793.  24  Benson  v.  Miller.  66  Minn.  410,  57 

It  Van  Hook  v.  Bums,  10  Wash.  22,  N.  W.  943. 

38  Pac.  763.  21  Nelson  Bennett  Co.  ▼.  Twin  Falls 

20Monahan  ▼.  Fitzgerald,  164  111.  525,  Land  &  Water  Co.,  14  Ida.  6,  93  Paa 

45  N.  E.  1013.  789. 

2f  Crane  Elevaior  Co.  t.  Clark,  80 
IM.705. 
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sach  certificate.^  If  the  architect  or  engineer  has  announced  his 
determination  in  advance,  and  if  it  is  evident  that  he  has  made  up 
his  mind  without  waiting  for  objections  on  the  part  of  the  con- 
tractor as  provided  for  by  the  contract,  such  conduct  on  the  part 
of  the  architect  or  engineer  makes  it  unnecessary  for  the  contractor 
to  present  written  objections  within  a  specified  time  as  required  by 
the  contract." 

The  act  of  the  owner,  whereby  he  prevents  the  contractor  from 
completing  his  contract,^  or  maKes  it  impossible  for  him  to  obtain 
the  certificate,  as  where  a  contractor  who  puts  in  fire  sprinklers  is 
to  get  a  certificate  of  approval  from  a  board  of  fire  underwriters, 
and  the  board  refuses  such  certificate  for  the  sole  reason  that  the 
water  supply  furnished  by  the  ^  owner  was  insufficient,^  or  the 
wrongful  refusal  of  the  architect  who  is  to  issue  such  certificate  to 
make  an  examination  of  the  premises,*  or  the  wrongful  refusal  of 
an  arbitrator  to  act,'^  are  acts  which  excuse  compliance  with  such 
conditions  precedent. 

The  property  owner  who,  by  the  terms  of  the  contract,  is  con- 
cluded by  the  certificate  of  the  architect  or  engineer,  may,  con- 
versely, attack  the  action  of  the  architect  or  engineer  on  the  ground 
of  fraud  or  bad  faith.*^  If,  by  the  terms  of  the  contract,  notice  of 
a  defect  was  to  be  given  by  the  engineer  of  the  public  corporation 
as  a  condition  precedent  to  the  right  of  action  of  the  corporation 
to  recover  on  the  contract,  the  public  corporation  may  show  as  an 
excuse  for  failure  to  give  such  notice  that  the  contractor  had  bribed 
the  engineer  from  giving  it.** 

Whether  the  architect  has  acted  in  good  faith  or  not  is  a  ques- 
tion of  fact,  to  be  determined  by  the  tribunal  trying  the  fact.** 
Good  faith  and  honest  dealing  on  the  part  of  the  architect  or  engi- 


MGilmore  v.  Courtney,  168  111.  432, 
41  N.  E.  1023. 

2T  Lantry  Contracting  Co,  v.  Atchison, 
Topeka  &  Santa  Fe  Ry.,  102  Kan.  799, 
172  Pac.  527.  (In  this  case  the  engineer 
had  prepared  estimates  in  the  alterna- 
tive—one to  be  furnished  if  the  con- 
tractor intended  to  sue  the  property 
owner,  and  the  other  to  be  furnished 
in  case  the  contractor  agreed  not  to 
sue  the  property  owner.) 

M  St.  Louis,  etc.,  Ry.  v.  Kerr,  153  111. 
182,  38  X.  E.  638;  Justice  v.  Elwert, 
28  Or.  4«0,  43  Pac.  649. 


M  New  York,  etc.,  Co.  v.  Andrews,  173 
N.  Y.  25,  65  N.  E.  776. 

»  McDonald  v.  Patterson,  18€  111.  381, 
57  N.  E.  1027;  Moran  v.  Schmitt,  109 
Mich.  282,  67  N.  W.  323. 

91  Potter  v.  Holmes,  72  Minn.  153,  76 
N.  W.  591. 

%  Hutchinson  v.  Kansas  Bitulithio 
Co.,  239  Fed.  «59,  152  C.  C.  A.  493. 

33  Hutchinson  t.  Kansas  Bitulitiiic 
Co.,  239  Fed.  659. 

34Carlile  v.  Corrigan,  83  Ark.  136, 
103  S.  W.  620;  Schneider  v.  Ann  Ar- 
bor, 195  Mich.  599,  162  N.  W.  110;  Fay 
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neer  will  be  presumed,  and  the  party  who  attacks  his  conduct  in 
giving  or  refusing  a  certificate  has  the  burden  of  showing  bad 
faith,  unreasonable  conduct,  and  the  like.*  The  fact  that  the  con- 
tractor has  complied  with  the  demands  made  by  the  architect  or 
engineer  when  the  certificate  is  first  asked  for  and  refused,  is  not 
conclusive  as  a  matter  of  law  that  the  architect  or  engineer  is  act- 
ing in  bad  faith,*  since  other  defects  which  were  not  apparent  at 
the  time  of  the  first  investigation  may  have  been  discovered  sub- 
sequently." 

§  2654.  Befnsal  of  certificate  for  substantial  performance,  shcnrt 
of  exact  performance.  In  some  jurisdictions  it  seems  to  be  held 
that  in  case  of  substantial  performance  under  a  contract  which 
provides  for  the  certificate  of  the  architect  or  engineer,  the  archi- 
tect or  engineer  should  issue  a  certificate  of  performance  wherever 
the  contract  has  been  performed  substantially,  and  that  in  such 
certificate  deduction  should  be  made  for  the  necessary  cost  of  com- 
pleting the  contract.  Accordingly,  the  contractor  is  allowed  to 
recover  without  the  certificate  of  the  architect  or  engineer  in  ciase 
such  certificate  is  refused  until  the  contract  is  performed  literally 
or  exactlyj  Under  this  theory,  recovery  can  be* had  on  a  contract 
for  constructing  a  bridge,  which  has  cost  more  than  six  thousand 
dollars,  which  has  been  performed  except  certain  work  which  would 
cost  thirty  dollars,  and  which,  on  account  of  climatic  conditions,  it 
is  impossible  to  perform  until  the  next  season.*  In  other  juris- 
dictions, however,  effect  seems  to  be  given  to  the  provision  which 
requires  the  certificate  of  an  architect  or  engineer  as  a  condition 
precedent  to  recovery.  It  is  felt  that  the  judgment  of  the  architect 
or  engineer  is  final  if  he  is  acting  in  good  faith ; '  and  accordingly 
the  contractor  can  not  recover,  even  in  case  of  substantial  perform- 


▼.  Moore,  261  Pa.  St.  437,  104  Atl.  680; 
Long  Y.  Pierce  County,  22  Wash.  330, 
ei  Pac  142. 

VBiuh  ▼.  Jones,  144  Fed.  M2,  75  C. 
C  A.  582,  6  L.  R.  A.  (NJS.)  774;  Schnei- 
der ▼.  Ann  Arbor,  196  Mich.  <509, 162  N. 
W.  110. 

MHebert  v.  Dewey,  191  Mass.  403, 
77  N.  E.  822. 

IHebert  ▼.  Dewey,  191  Mass.  403,  77 
a,  £•  822. 

IBuflh  v.  Jones,  144  Fed.  942,  6  L. 
B.    A.     (SJa.)     774;     Central    Uni<m 


Stock  Yards  Co.  v.  Uvalde  Asphalt 
Paving  Co.,  82  N.  J.  Eq.  246,  87 
Atl.  235  (possibly  a  case  of  com- 
plete performance);  Nolan  v.  Whit- 
ney, 88  N".  Y.  648;  Crouch  v.  Gutmann, 
134  N.  Y.  45,  30  Am.  St.  Rep.  608,  31 
N.  E.  271;  Washington  Bridge  Co.  ▼. 
Land  and  River  Improvement  Co.,  12 
Wash.  272,  40  Pac.  982. 

2  Washington  Bridge  Co.  v.  Improve- 
ment Co.,  12  Wash.  272,  40  Pac.  982. 

3Hebert  ▼.  Dewey,  191  Maae.  403,  77 
N.  £.  822. 
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ance,*  without  showing  that  the  refusal  is  fraudulent  or  unreason- 
able.' In  these  jurisdictions  it  is  held  that  it  is  not  fraudulent  or 
unreasonable  for  the  architect  or  engineer  to  refuse  his  certificate 
until  the  contract  has  been  performed  literally.* 

§2655.  Mistake  on  part  of  architect  or  engineer.  Since  the 
provision  in  a  contract  which  requires  the  certificate  of  the  archi- 
tect or  engineer  as  a  condition  precedent  is  intended  to  leave  the 
determination  of  the  matter  specified  in  the  contract  to  the  judg- 
ment of  the  architect  or  engineer,  such  provision  can  not  be  ignored 
and  the  contractor  can  not  recover  without  producing  such  certifi- 
cate, merely  by  showing  a  difference  in  judgment  between  the 
architect  and  the  contractor,  or  even  by  showing  that  the  judg- 
ment of  the  architect  or  engineer  does  not  coincide  with  the  judg- 
ment of  the  court  or  the  jury.^ 

The  action  of  the  architect  in  granting  or  in  refusing  a  certifi- 
cate will  not  be  conclusive,  however,  if  it  is  shown  that  he  acted 
through  mistake  of  the  requisite  degree.*  "What  degree  of  mistake 
is  requisite  to  produce  this  result,  is  a  question  upon  which  the 
courts  have  not  agreed,  at  least  in  their  outward  form  of  state- 
ment. In  some  jurisdictions  it  is  said  that  the  action  of  the  archi- 
tect or  engineer  will  not  be  final  in  case  of  gross  mistake,'  which 


♦  Hebert  v.  Dewey,  I»l  Mass.  403,  77 
N.  E.  822 ;  Ashley  v.  Henahan,  66  0.  S. 
659,  47  N.  E.  573. 

B  Ashley  v.  Henahan,  56  0.  S.  669, 
47  N.  E.573. 

B  Ashley  v.  Henahan,  66  O.  S.  5599 
47  N.  E.  573. 

1  Boston  Store  v.  Schleiiter,  88  Ark. 
213,  114  S.  W.  242;  Indianapolis  North- 
ern Tractien  Co.  v.  Brennan,  174  Ind. 
1,  30  L.  R.  A.  (N.S.)  85,  87  N.  E.  215, 
90  N.  E.  65;  Hebert  v.  Dewey,  191 
Mass,  403,  77  X.  E.  622;  Tacoma 
&  Eastern  Lumber  Co.  v.  Field,  100 
Wash.  79,  170  Pac.  360. 

2  United  States.  United  States  t. 
Walsh,  115  Fed.  697. 

Arkansas.  Carlile  v.  Corrigan,  S3 
Ark.  136,  103  S.  W.  620;  Boston  Store 
V.  Schlfeuter,  88  Ark.  213,  114  S.  W. 
242. 


Kansas.  Edwards  v.  Hartshorn,  72 
Kim.  19,  1  L.  R.  A.  (y.S.)  1050,  82  Pac 
520. 

New  Jersey.  Bond  v.  Newark,  1»  N. 
J.  Eq.  376. 

New  York.  Glacius  ▼.  Black,  60  N. 
Y.  145,  10  Am.  Rep.  449. 

Tennessee.  McEwen  v.  Nashville, 
(Tenn.  Ch.  App.),  36  S.  W.  968. 

Virginia.  Norfolk,  etc.,  Ry.  v.  Mills, 
91  Va.  613.  22  S.  E.  556. 

Washington.  Tacoma  &  Eastern 
Lumber  Co.  v.  Field,  100  Wash.  79, 
170  Pac.  360. 

West  Virginia.  Vaufrhan  Const.  Co. 
V.  Virginia  Ry.  Co.,  82  W.  Va.  658,  97 
S.  E.  278. 

3Carlil*  v.  Corrigan,  83  Ark.  136,  103 
S.  W.  620;  Boston  Store  v.  Schleuter, 
SS  Ark.  213,  114  S.  W  242;  Edwards  v. 
Hairtshorn,  72  Kan.  19,  1  L.  R.  A.  (N.S.) 
1050,  82  Pac  620. 
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is  so  gross  as  to  imply  bad  faith,*  or  as  to  amount  to  constructive 
fraud,*  or  as  to  establish  gross  negligence  on  his  part.*  In  other 
jurisdictions  it  is  said  that  the  action  of  the  architect  or  engineer 
will  not  be  conclusive  if  the  certificate  is  given  under  a  clear  mis- 
take of  fact,^  or  in  clear  violation  of  an  express  provision  of  the 
contract.*  The  action  of  the  architect  or  engineer  is  not  conclusive 
if  it  is  taken  under  a  clear  misconstruction  of  the  provisions  of  the 
contract.*  The  act  of  the  architect  or  engineer  in  granting  or  refus- 
ing a  certificate  because  of  a  misconstruction  of  the  classification  of 
material  made  in  the  contract,^*  or  because  through  mistake  he  re- 
gards certain  samples  and  photographs  as  a  part  of  the  contract,"  or 
because  through  misconstruction  of  the  contract  he  regards  the  con- 
tractor as  responsible  for  a  successful  result,  and  not  merely  for  com- 


^Carlile  v.  Corrigan,  83  Ark.  136, 
103  S.  W.  620;  Boston  Store  v.  Schleu- 
ter,  88  Ark.  213,  114  S.  W.  242;  Ed- 
wards V.  Hartshorn,  72  Kan.  19,  1  L.  R. 
A.  (N.S.)  10.)0,  82  Pac.  520;  Vaughan 
Const.  Co.  T.  Virginian  Ry.  Co.,  8:2  W. 
Va.  6dS,  97  S   E.  278. 

Gross  mistake,  ,amountin<7  to  bad 
faith,  prevents  the  decision  of  the 
engineer  from  being  final.  Edwards  v. 
Hartshorn,  72  Kan.  19,  1  L.  R.  A.  (N".S.) 
1050,  82  Pac.  520. 

iTacoma  &  Eastern  Lumber  Co. 
V.  Field,  100  Wash.  79,  170  Pac.  360. 

i  Seaside  ▼.  Randies,  —  Or.  — ,  180 
Pac.  319. 

1  United  States.  United  States  v. 
Walsh,  115  Fed.  697,  52  C.  C.  A.  419. 

Illinois.  Barbee  v.  Findlaj,  221  III. 
251,  77  N.  E.  590  (obiter);  Snead  v. 
Merchants'  Loan  &  Trust  Co.,  225  IlL 
442,  9  L.  R.  A.  (N.S.)  1007,  80  N.  E. 
237. 

Kansaa.  Edwards  v.  Hartshorn,  72 
Kan.  19,  1  L.  R.  A.  (N.S.)  1050,  82 
Pac.  520. 

Kentucky.  Illinois  Central  R.  R.  Co. 
T.  Man  ion,  119  K7.  7,  101  Am.  St.  Rep. 
MS,  67  S.  W.  40. 

New  Jersey.  Bond  v.  Newark,  19 
N.  J.  Eq.  376. 

New  York.    Glacius  v.  Black,  50  N. 

T.  145,  10  Am.  Rep.  449. 
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Tennessee.'  McEwen  y.  Nashville 
(Tenn.  Ch.  App.),  36  S.  W.  968. 

Virgima.  Norfolk,  etc.,  Ry.  v.  Mills, 
91  Va.  613,  22  S.  E.  556. 

i  Indianapolis  Northern  Traction  Co. 
T.  Brennan,  174  Ind.  1,  30  L.  R.  A. 
(N.S:)  85,  87  N.  E.  215,  90  N.  E.  65; 
Norfolk,  etc.,  Ry.  v.  Mills,  91  Va.  613, 
22,  S.  E.  556. 

•  Illinois.  Snead  v.  Merchants'  Loan 
&  Trust  Co.,  225  111.  442,  9  L.  R.  A. 
(N.S.)   1007,  80  N.  E.  237. 

Indiana.  Indianapolis  Northern  Trac- 
tion Co.  V.  Brennan,  174  Ind.  1,  30  L. 
R.  A.  (N.S.)  85,  87  N.  E.  215,  90  N.  E. 
65. 

Missouri.  Williame  v.  Chicago,  S.  F. 
&  C.  Ry.,  112  Mo.  403,  34  Am.  St.  Rep. 
403,  20  S.  W.  631. 

New  York.  MacKnight  Flintic  Stone 
Co.  V.  New  York,  160  N.  Y.  72,  54  N.  E. 
661. 

Wisconsin.  Shine  v.  Hagemeistei 
Realty  Co.,  —  Wis.  — ,  172  N.  W.  750. 

10  Indianapolis  Northern  Traction  Co. 
y.  Brennan,  174  Ind.  1,  30  L.  R.  A. 
(N.S.)  85,  87  N.  E.  215,  90  N.  E.  65; 
Williams  v.  Chicago,  Santa  Fe  &  Cal- 
ifornia Ry.  Co.,  112  Mo.  463,  34  Am.  St. 
Rep.  403,  20  S.  W.  631. 

11  Snead  v.  Merchants*  Loan  &  Trust 
Co.,  225  111.  442,  9  L.  R.  A.  (N.S.)  1007, 
80  N.  E.  237. 
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pliance  with  plans  and  specifications,"  is  not  conclusive  as  between 
the  parties  to  the  contract.  If  the  engineer  or  contractor  misinterprets 
the  contract  as  giving  him  power  to  pass  upon  questions  upon  which 
he  was  not  given  power  to  pass,  his  action  in  refusing  a  certificate 
in  the  exercise  of  power  thus  erroneously  assumed  is  not  final."  If 
the  contract  authorizes  the  architect  to  issue  certificates  for  **work 
done  and  materials  furnished  upon  the  premises/'  the  architect  has 
no  power  to  refuse  a  certificate  on  the  ground  that  the  contractor's 
delay  caused  injury  to  other  workJ*  A  certificate  that  a  building 
contract  has  been  performed  fully,  does  not  bind  the  owner  if  a 
heating  apparatus  provided  for  by  the  contract  has  not  been 
fumishedJ* 

Equity  will  give  relief  if  the  architect  has  been  pruilty  of  fraud 
or  manifest  error."  If  mistake  exists,  fraud  need  not  also  exist  to 
entitle  the  party  to  relief.^' 

§  2656.  Waiver  of  breach  of  condition— General  nature.  The 
operation  of  the  general  rules  which  govern  the  validity  and  effect 
of  conditions  is  frequently  modified  by  the  desire  of  the  courts  to 
apply  principles  of  waiver  and  to  find  that  the  party  for  whose 
benefit  the  condition  was  reserved  has  renounced  it.  The  use  of 
the  term  **waiver"  has  been  severely  criticized.'  It  has  been 
pointed  out  with  perfect  correctness  that  a  great  many  of  the  gen- 
eral principles  of  waiver  can  be  arranged  under  the  headings  of 
new  contract,  election  and  estoppel.  The  fact  is,  however,  that  the 
term  **waiver"  is  used  rather  to  indicate  a  result  which  arises  from 
certain  acts  or  omissions,  rather  than  to  indicate  the  acts  or  omis- 
sions which  give  rise  to  such  result.  In  the  old  law  the  primary 
idea  of  ** waive''  was  to  throw  away.  It  was,  for  example,  used 
when  a  thief  threw  away  goods  in  his  flight.  lie  was  said  to  waive 
such  goods,  and  the  goods  were  said  to  be  waifs.*  This  idea  has 
always  persisted  in  our  law,  and  the  term  waiver  is  still  used  of 
the  voluntary  renunciation  of  a  right  which  the  party  entitled 
thereto  might  have  asserted  if  it  had  not  been  for  such  renuncia- 

12MacKnight    Flintic    Stone    Co.    v.  18  O'Brien    v.    Construction    Co.,    107 

New  York,  160  N.  Y.  72,  54  N.  E.  661.  Fed.  3.38;  State  v.  Cuyahoga  County,  12 

IS  Shine  v.   Hagemeisfter  Realty  Co.,  Ohio  C.  D.  328,  21  Ohio  C.  C.  780. 

—  Wis.  — ,  172  N.  W.  750.  -"Xorfolk,  etc.,  Co.  v.  Mills,  91  Va, 
14  Shine   v.  Hagemeiater  Realty  Co.,  613,  22  S.  E.  556. 

—  Wis.  — ,  172  N.  W.  750.  1  See  Waiver  Distributed,  by  John  S, 
IBMaUard  v.  Moody,  105  Ga.  400,  31  Ewart. 

S.  E.  45.  2  1  Black.  Com.  297. 
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tion.'  Because  of  the  fact  that  a  right  may  be  renounced  by  means 
of  a  new  contract,  it  has  sometimes  been  said  that  waiver  is  equiv- 
alent to  a  new  contract  as  distinguished  from  estoppel/  Since 
waiver  is  one  of  the  consequences  of  estoppel,  it  has  been  said,  on 
the  other  hand,  that  waiver  is  equivalent  to  estoppel.'  Since  the 
effect  of  waiver  is  to  prevent  the  party  in  whose  favor  a  condition 
IS  inserted  from  taking  advantage  of  breach  thereof,?  waiver  has 
been  said  to  be  equivalent  to  performance.^  While,  for  the  purposes 
of  the  particular  case  the  party  who  has  broken  the  condition  may 
be  as  well  off  if  he  can  show  that  the  condition  is  waived  as  he  is 
if  he  can  show  that  the  condition  is  performed,  the  two  ideas  are 
essentially  different.  Under  an  allegation  of  performance  of  con. 
ditions,  waiver  of  conditions  can  not  be  shown,  in  most  jurisdic- 
tions, to  overcome  the  effect  of  a  breach  thereof.*  Some  jt»ris- 
dictions,  however,  treat  waiver  as  so  nearly  equivalent  to  perform- 
ance that  waiver  may  be  shown  in  evidence  under  a  plea  of 
performance.' 


9  United  States.  United  FirameiA 
Jan.  Cfk  ▼.  Thomas,  82  Fed.  406,  47  L. 
£.  A.  450. 

Colorado.  National  Mutual  Fire  Ins. 
Co.  ▼.  Duncan,  44  Colo.  472,  98  Pac.  634 
[sub  nomine,  Duncan  ▼.  National  Mu- 
tual Fire  Ibb.  Co.^  20  L.  R.  A.  (N.S.) 
3401. 

Iowa.  Korton  v.  Catholic  Order  of 
Forestera,  138  la.  464, 24  L.  R.  A.  (X.S.) 
1030,  114  N.  W.  893. 

Maine.  Holt  v.  New  Engknd  TeL  & 
Tel.  Co.,  110  Me.  10,  85  Atl.  159. 

Oldalioma.  American  Cent.  Ina.  Co. 
T.  Sinclair,  —  Okla.  — ,  160  Pao.  60; 
Ross  V.  Sanderson,  —  Okla.  — ^,  L.  R.  A. 
d917C,  879,  162  Pac.  709. 

South  Carolina.  Griffith  y.  NeweD, 
69  S.  Car.  300,  48  S.  E.  259. 

Wisconsin.  Frazier  v.  Aetna  Life 
Ins.  Co.,  114  Wis.  510,  90  N.  W.  476; 
Voss  V.  Northwestern  Nation  si'  Life 
Ins.  Co..  137  Wis.  492,  118  N.  W.  212. 

4Kieman  v.  Dutchess  County  Mu- 
tual Ins.  Co.,  150  N.  Y.  190,  44  N.  E. 
698. 

•  Phenix  ln«.  Co.  v.  drove.  215  Til. 
299,  2o  L.  R.  A.  (N.S.)  1,  74  N.  E.  141, 


'niie  doctrine  of  waiTer,  as  applied  to 
such  a  case  as  this,  is  that  of  estoppel 
in  pais.  There  is  no  substantial  dis* 
tinction  between  the  two,  and  the 
terms  are  used  interchangeably,  a  waiT" 
er  being  only  another  name  for  an  es- 
toppel.** Phenix  Ins.  Co.  v.  Grove,  215 
m.  299,  25  L.  R.  A.  (N.S.)  1,  74  N.  B. 
14L 

•  See  §2666. 

T  Barton  y.  Gray,  57  Micb.  622. 

•  McCoy  V.  Iowa  State  Ins.  Co.,  107 
la.  80,  77  N.  W.  629;  Goodhue  v.  Hart- 
ford Fire  Ins.  Co.,  175  Mass.  187,  55  N. 
E.  1039;  Wolff  v.  Germ  an- American  Ins* 
Co.,  —  Okla.  — ,  159  Pac.  480;  State 
Mut.  Ins.  Co.  V.  Green,  —  Okla.  — ,  166 
Pftc.  1105$  Bruce  v.  Phoenix  Ins.  Co.,  24 
Or.  486,  34  Pac.  16. 

•  St.  Louie  Ins.  Co.  v.  Kyle,  11  Mo. 
278;  Zieike  v.  London  Assurance  Cor- 
poration, 64  Wis.  442;  Foster  v.  Fidelity 
&  Casualty  Co.,  99  Wis.  447,  40  L.  R.  A. 
833,  75  N.  W.  69. 

''The  learned  counsel  of  the  appellant 
contends  that  such  evidence  being  in- 
troduced to  prove  a  waiver  of  any 
proofs  of  loss,  and  an  estoppel  of  the 


§2656 


Page  on  Contracts 


4674 


"Waiver  is  therefore  a  consequence  of  certain  acts  or  omissions. 
It  is  the  abandonment  or  renunciation  of  a  right,  and  since  this 
abandonment  or  renunciation  may  be  made  in  a  number  of  ways, 
tlie  use  of  the  term  waiver  indicates  the  result  which  is  reached, 
but  does  not  indicate  the  means  by  which  the  result  is  reached. 

It  is  frequently  said  that  a  new  contract  operates  as  a  waiver  of 
rights  under  the  original  contract.  The  new  contract  has  already 
J)een  discussed,^"  and  for  that  reason  waiver  which  is  the  result  of 
It  new  contract  will  not  be  treated  in  this  connection.  It  is  suf- 
ficient to  point  out  that  in  cases  in  which  it  is  claimed  that  waiver 
arises  by  reason  of  a  new  contract,  the  party' who  makes  such  claim 
must  be  able  to  show  the  existence  of  a  new  contract,  including  a 
sufficient  consideration,  in  most  jurisdictions." 

In  cases  of  election,  one  of  the  parties  has  a  choice  between 
two  rights,  but  the  law  denies  to  him  the  right  to  take  both.  If  he 
takes  one  as  a  finality,  this  operates  as  a  renunciation  of  his  alter- 
native right  to  take  the  other  which  he  once  possessed.    The  giving 


company  to  claim  the  same  or  to  in- 
sist  upon  the  performance  of  such  con- 
dition, such  waiver  and  estoppel  should 
have  been  pleaded.  We  do  not  under- 
stand that  such  evidence  tended  mere- 
ly to  prove  a  complete  waiver  of  any 
proofs  of  Itoss,  but  rather  to  p^'ove  the 
making  of  the  proofs  of  loss  required 
by  the  policy,  in  such  manner  and 
form  as  required  by  the  company  at 
the  time,  as  a  compliance  with  the 
condition  of  the  policy  in  that  respect, 
and  if  it  showed  any  waiver  it  was  as 
to  the  mere  form  of  the  written  proofs 
and  their  authentication.  The  long  list 
of  the  articles  destroyed,  and  showing 
the  value  of  each,  contained  all  the 
substance  of  such  a  list  authenticated 
and  made  in  the  form  required  by  the 
policy,  and  the  personal  examination  of 
the  plaintiff  on  oath  was  provided  for 
by  the  policy,  and  was  required  by  the 
company  in  addition  to  the  proofs 
furnished  by  such  list.  The  question  is 
not  so  much  of  a  waiver  of  this  condi- 
tion of  the  policy  as  of  a  substantial 
compliance  with  such  condition  to  the 
satisfaction  of   the   company.     But   if 


this  is  not  the  true  theory  of  the  legal 
effect  of  such  evidence,  the  plaintiff 
could  not  anticipate  that  the  defendant 
would  deny  the  allegation  of  the  com- 
plaint that  due  proofs  of  loss  were 
furnished.  In  either  view  the  waiver 
or  estoppel*  was  not  required  to  be 
pleaded  by  the  plaintiff."  Zielke  ▼. 
London  Assurance  Corporation,  64  Wis. 
442. 

10  See  §§  2457  et  seq. 

11  See  §  2461. 

For  the  theory  that  consideration  is 
not  necessary  in  such  cases,  see  §  2465. 

Cases  of  this  sort  are  not  really 
causes  of  waiver,  but  new  contract,  un- 
less the  courts  are  ready  to  say  that 
certain  forms  of  simple  contract  do  not 
need  consideration.  If  the  result  of 
treating  the  rights  under  the  former 
contract  as  waived  is  correct,  it  should 
be  justified  in  some  other  way,  as  by 
explaining  the  cases  on  the  theory  of 
election  or  estoppel,  or  by  recognizing 
the  existence  of  a  type  of  waiver 
which  does  not  arise  in  any  of  these 
ways.    See  §2664. 
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up  of  such  alternative  right  is  very  frequently  called  a  waiver. 
While  this  use  of  the  term  has  been  criticized  severely,"  the  fact 
remains  that  before  the  election  was  made,  the  party  had  his 
choice  between  ttvo  inconsistent  rights,  and  after  the  final  election 
is  made,  his  choice  of  one  right  prevents  him  from  asserting  the 
other  right,  even  if  he  wishes  to  surrender  the  right  which  he  has 
elected  and  to  assert  the  right  which  he  had  not  elected.  Some 
term  is  necessary  to  indicate  the  finality  of  his  renunciation  of  the 
right  which  he  does  not  elect,  as  well  as  the  finality  of  his  election 
of  the  right  which  he  elects.  In  spite  of  the  objection  which  is 
made  to  the  use  of  the  term  waiver  in  this  connection,  it  seems  to 
be  a  useful  term,  and  one  which  has  the  authority  of  the  courts. 
The  practical  trouble  in  its  use,  as  in  the  use  of  other  terms,  which 
indicate  results  and  consequences,  is  that  the  courts  occasionally 
use  the  term  waiver  in  this  connection  without  pointing  out  clearly 
the  inconsistent  rights  between  which  the  party  could  elect,  and 
the  acts  which  are  relied  upon  to  show  his  election  of  one  and  his 
waiver  of  the  other. 

The  term  waiver  is  frequently  used  to  indicate  the  result  of 
estoppel.  A  party  may  have  a  right  to  which  he  is  originally 
entitled  and  which  he  may  assert;  but  by  his  words  or  acts  he  may 
have  induced  the  adversary  party  so  to  act  in  reliance  thereon 
that  the  adversary  party  will  be  prejudiced  seriously  if  such 
orijrinal  right  can  be  asserted.  Accordingly,  the  original  right 
is  lost  and  this  loss  of  such  right  is  frequently  called  waiver, 
A  serious  objection  to  the  use  of  waiver  in  this  connection  is  that 
the  party  against  whom  the  estoppel  operates  frequently  has  no 
intention  of  estopping  himself  by  his  words  or  his  acts  from  assert- 
ing his  original  right.  The  estoppel  is  imposed  by  law  for  the  pur- 
pose of  justice  without  any  regard  to  the  actual  intention  of  the 
party  who  is  estopped  and  frequently  in  defiance  of  his  intention 
as  the  only  available  means  of  preventing  him  from  securing  some 
unfair  advantage  by  a  reliance  upon  technical  legal  rights.  For 
these  reasons  the  use  of  waiver  in  connection  with  estoppel  seems 
less  desirable  than  its  use  in  connection  with  election.  It  is  true, 
however,  that  even  in  election  the  party  who  makes  the  election 
may  not  know  that  he  is  bound  to  choose  between  his  rights  and  his 
final  renunciation  of  one  of  such  rights,  but  his  election  of  the 
other  is  frequently  due  to  the  application  of  rules  of  law  without 

W  Waiver    Distributed,    by    John    S. 
Ewart,  7. 
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any  regard  to  his  actual  intention.  At  the  same  time  the  nature  of 
the  case  is  such  that  in  the  greater  number  of  cases  of  election  the 
party  to  whom  such  right  of  election  is  given  by  law  must  know 
that  he  can  not  claim  both  rights  at  once.  In  the  law  of  contracts 
especially,  he  must  know  that  if  he  claims  under  the  contract,  he 
can  not  at  the  same  time  claim  against  it. 

After  all  the  cases  in  which  rights  arising  under  a  contract  are 
discharged  by  waiver,  which  can  possibly  be  explained   by  the 
theory  of  the  new  contract  or  election  or  estoppel  are  thus  ex- 
plained, there  nevertheless  remain   a  large  number   of  cases  in 
which  we  must  either  say  that  the  law  has  given  effect  to  the  vol- 
untary and  intentional  renunciation  of  a  right,  or  else  we  make 
use  of  severe  and  heroic  means  of  bringing  such  case  under  the 
general  class  of  the  new  contract  or  of  election.    In  many  of  the 
cases  the  theory  of  the  new  contract  can  be  invoked  only  if  we  are 
ready  to  enforce  contracts  without  consideration.    In  many  of  the 
cases,  the  theory  of  election  can  be  invoked  only  if  we  are  ready 
to  say  that  the  party  may  elect  between  claiming  his  right  or  his 
defense  and  giving  it  up ;  and  since  election  means  a  choice  between 
two  inconsistent  rights,  it  seems  lite  a  perversion  of  terms  to  use 
it  as  indicating  a  choice  between  the  assertion  and  the  renunciation 
of  a  right.    Many  of  the  cases  in  which"  the  doctrine  of  waiver  is 
invoked  by  the  courts  can  b^  explained  on  the  theory  of  estoppel 
only  if  we  are  ready  to  base  estoppel  upon  the  promises  for  the 
future  as  well  as  representation  of  existing  or  past  facts.    Estoppel 
ordinarily  imports  an  erroneous  statement  as  to  facts  either  present 
or  past    If  future  promises,  in  reliance  upon  which  the  adversary 
party  has  acted,  are  to  be  treated  as  enforceable  on  the  theory  of 
estoppel,  consideration  in  the  technical  sense  is  unnecessary  where- 
ever  any  action  has  been  taken  in  reliance  upon  such  promise,  and 
accordingly  the  rule  that  the  consideration  must  be  that  which  is 
contemplated  by  the  agreement  of  the  parties,^*  can  never  apply 
to  render  the  contract  unenforceable,  since  the  doctrine  of  estoppel 
will  make  the  promise  enforceable  in  such  cases.^* 

§  2657.  Elements  of  waiver— Ejiowledge  of  facts.  Since  waiver 
is  the  voluntary  renunciation  of  a  right,  the  knowledge  of  the 
existence  of  such  right  is  an  essential  element  of  waiver;^  and  it  is 

«See  f|fl522€teeq.  1  United  States.    Pence  v.  Langdon, 

WPor  mustrations  of  waiver  'which-  W  U.  S.  678,  25  L.  ed.  420;  Bennecke  v. 

is  neither  new  contract,  election,  nor  Connecticut  Mutual  Life  Ins.  Co.,  105 

Moppel,  see  §9644.  U.  S.  355.  28  L.  ed.  990. 
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frequently  said  that  unless  such  knowledge  is  shown  to  exist,  the 
doctrine  of  waiver  has  no  application.  Accordingly,  the  failure  of 
the  insurer  to  make  immediate  objection  to  breach  of  condition, 
does  not  operate  as  waiver  if  the  insurer  does  not  know  of  such 
breach  until  after  loss,  and  if  he  does  not  encourage  or  permit  the 
insured  to  incur  liability  or  to  alter  his  position  after  the  insurer 
has  knowledge  of  such  breach.^  The  fact  that  the  agent  of  an 
insurance  company  has  been  in  the  habit  of  giving  personal  credit 
to  the  insured  for  renewal  premiums,  does  not  operate  as  a  waiver 
of  a  condition  requiring  prompt  payment  of  such  premiums  if  the 
insurance  company  does  not  know  of  such  custom  on  the  part  of 
the  agent.* 

At  the  same  time,  in  many  jurisdictions  at  least,  this  general 
statement  is  not  to  be  taken  literally.  If  one  of  the  parties  is 
charged  with  knowledge  of  certain  rights,  or  if  he  could  have 
learned  of  such  rights  by  the  use  of  ordinary  diligence,  he  is  to 
be  treated  in  law  as  if  he  possessed  stich  knowledge,  except  possibly 
as  against  persons  who  know  that  he  does  not  in  fact  possess  such 
knowledge;  and  accordingly,  except  as  against  such  persons,  con- 
duct on  his  part  which  would  amount  to  waiver  if  he  possessed 
such  knowledge,  operates  as  a  waiver,  although  he  does  not  possess 
such  knowledge.^ 


Alabama.  Security  Ins.  Co.  v.  Laird, 
192  Ala.  121,  62  So.  182. 

California.  Los  Angeles  Gas  &  Elec- 
tric Corp.  V.  Amalgamated  Oil  Co.,  168 
Cal.  140,  142  Pac  46;  Uirton  v.  Travel- 
ers' Insurance  Co.,  —  Cal.  — ,  2  A.  L.  R. 
1S97,  178  Pac  85L 

dinoia.  Nyman  ▼.  Manufacturers' 
ft  Mercbants'  Life  ABSoeiation,  262  111. 
300,  104  N.  E.  658. 

Maine.  Jewell  y.  Jewell,  84  Me.  304, 
18  L.  R.  A.  473,  24  AtL  858. 

Massachiuetts.  Qriggs  v.  Moors,  168 
Mass.  354,  47  N.  E.  128. 

Miciiisflii.  Clare  County  Savings 
Bank.  y.  Peatherly,  173  Mich.  292,  139 
N.  W.  6\ ;  Jacobs  y.  Queen  Ins.  Co.,  183 
Mich.  512,  150  N.W.  147. 

North  Carolina.  Gardner  y.  North 
State  Mutual  Life  Ins.  Co.,  163  N.  Car. 
367.  48  L.  R,  A.  (NJS.)  714,  79  S.  E. 
806. 


Ohio.  Union  Mutual  Life  Ina.  COk  ▼. 
McMillen,  24  O.  S.  6?. 

Utah.  Progress  Spinning  &  Knitting 
Mills  Co.  y.  Southern  National  Ins.  Co., 
42  Utah  263,  45  L  R.  A.  (N.S.)  122, 
130  Pac.  63. 

Wisconsin,  Eraser  y.  Aetna  Life  Ins. 
Co.,  114  Wis.  510,  90  N.  W.  476. 

2  Goorberg  y.  Western  Assurance  Co., 
150  Cal.  510,  119  Am.  St.  Rep.  246,  10 
L.  R.  A.  (N.S.)  876,  89  Pac.  130;  Run- 
dell  V.  Anchor  Fire  Ins.  Co.,  128  la.  575, 
25  L.  R.  A.  (NJS.)  20,  106  N.  W.  112 
(obiter);  Aetna  Ins.  Co.  y.  Mount,  90 
Miss.  642,  15  L.  R.  A.  (N.S.)  471,  44  So. 
162,  45  So.  835;  Gibson  Electric  Co.  y. 
Liyerpool  &  London  &  Globe  Ins.  Co., 
159  N.  Y.  418,  54  N.  E.  23. 

•  Upton  y.  Trayelers'  Insurance  Co., 
—  Cal.  — .  2  A.  L.  R.  1.597,  178  Pac.  851. 

4  See  on  this  question,  though  not 
involving    breach    of   condition,   Pence 
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§  2658.  Communication  of  intent  to  waive.  As  in  the  case  of 
the  offer  which  upon  acceptance  will  amount  to  a  contract,^  the 
uncommunicated  intention  of  one  party  to  waive  rights  has  no  legal 
consequence,  and  in  order  to  amount  to  waiver  such  intention  must 
be  communicated  to  the  adversary  party.  The  means  by  which 
such  intention  is  communicated  is  ordinarily  immaterial.  The 
party  may  communicate  his  intention  by  express  words.*  If  the 
authorized  agent  of  an  insurance  company,  when  notified  of  a 
vacancy,  informs  the  insured  that  his  policy  remains  in  full  force, 
such  notice  operates  as  a  waiver  of  a  condition  against  vacancy.' 
Far  more  frequently  the  intention  to  waive  is  communicated  by  the 
acts  and  conduct  of  the  party  who  waives  the  right.*  The  practi- 
cal question  which  arises  in  cases  of  this  sort  is  generally  the 
nature  of  the  acts  or  conduct  by  which  such  intention  is  shown, 
and  of  the  extent  to  which,  on  the  one  hand,  a  mere  declaration  of 
an  intent  to  waive  is  suflBcient,  or,  on  the  other  hand,  of  the  neces- 
sity of  action  in  reliance  upon  such  declaration  which  would  result 
in  prejudice  to  the  parties  so  acting  if  waiver  were  held  not  to 
exist.' 

§2659.  Waiver  by  acts — Condition  precedent.  A  condition 
precedent  to  the  taking  effect  of  a  contract  is  said  to  be  waived  by 
the  conduct  of  the  party  for  whose  benefit  such  condition  is 
inserted  in  treating  such  contract  as  in  effect,  in  spite  of  the  breach 
of  such  condition.^  If  the  original  contract  is  in  writing,  it  is 
difficult  to  explain  this  result  on  the  theory  of  a  modification  by 


V.  Lanjrdon,  99  U.  S.  578,  25  L.  ed.  420; 
Pabst  Brewinj?  Co.  v.  Milwaukee,  126 
Wis.  110,  105  N.  W.  563.  , 

I.See  illt  no  et  seq. 

2  Home  Fire  Insurance  Co.  v.  Wilson, 
118  Ark.  44>,  L.  R.  A.  1918E,  409,  .178 
S.  W.  G8S. 

3  Home  Fire  Ins.  Co.  v.  Wilson,  118 
Ark.  442,  L.  R.  A.  191SE,  409,  176  S.  W. 
688. 

4  Warren  v.  Franklin  Fire  Ins.  Co., 
161  Ta.  440,  L.  R.  A.  .1918K,  477,  143  N. 
W.  554 ;  Harris  v.  North  American  Ins. 
Co.,  190  Mans.  361,  4  L.  R.  A,  (N^.)' 
1137,  77  N.  E.  493;  Paciac  Mutual  Life 
Insurance  Co.  v.  McDowell.  42  Okla.  300, 
L.  R.  A.  1918E,  391,  141  Pac.  273. 


•  See  §§  2659  et  ^eq. 

1  Arkansas.  Home  Ins.  Co.  v.  North 
Little  Rock  Ice  &  E.  Co.,  86  Ark.  538, 
23  L.  R.  A.  (N^.)  1201,  111  «.  W.  994. 

California.  California  Raisin  Grow- 
ers' Association  v.  Abbott,  160  Cal.  601, 
117  Pac.  767. 

Illinois.  Security  Trusi  Co.  v.  Tar- 
pey,  182  Til.  52,  54  N.  E.  1041. 

Indiana.  Glens  Falls  Ins.  Co.  v. 
Michael,  167  Ind.  659,  8  L.  R.  A.  (N.S.) 
708,  79  N.  E.  906. 

Manachosetts.  Harris  v.  North 
American  Ins.  Co.,  190  Mass.  361,  4  L. 
R.  A.  (N.S.)  1137,  77  N.  E.  493. 

New  York.  Stover  v.  Flack,  30  N. 
T.  64;  McClelland  v.  Mutual  Life  Ins. 
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the  agreement  of  ^he  parties,  since  the  parol  evidence  rule  would 
prevent  the  modification  of  the  written  contract  by, prior  or  con- 
temporaneous oral  negotiations.^ 

§  2660.  Waiver  by  acts  misleading  adversary  or  showing  elec- 
tion to  retain  benefits.  Conduct  on  the  part  of  the  party  for  whose 
benefit  Jhe  condition  is  inserted,  which  induces  the  adversary  party 
to  believe  that  such  condition  will  not  be  insisted  upon  or  that  its 
performance  will  be  unavailing  while  there  is  still  time  for  the 
adversary  party  to  perform,  is  ordinarily  said  to  amount  to  a 
waiver  of  such  condition.^ 

A  breach  of  a  condition  is  said  to  be  waived  by  the  act  of  the 
party  for  whose  benefit  such  condition  was  reserved  in  continuing 
to  accept  benefits  under  the  contract,^  as  by  accepting  premiums 


Co.,  217  N.  Y.  33fi,  111  N.  E,  1062;  Hud- 
son  V.  Oleiw  Falls  Ins.  Co.,  218  N.  Y. 
133,  L.  R.  A.  1917A,  482,  1«12  N.  E.  728. 

North  CaroUna.  Grier  v.  New  York 
Hutiial  Life  Ins.  Co.,  132  N.  Car.  642, 
44  S.  E.  28. 

Virgiiiia.  Virginia  Fire  &  Marine 
Ins.  Co.  V.  Richmond  Mica  Co.,  102  Va. 
429,  102  Am.  St.  Rep.  840,  46  S.  E.  463. 

Wisconsin.  Dowling  v.  Lancashire 
Ins.  Co.,  92  Wis.  63,  31  L.  R.  A.  112,  65 
N.  W.  738. 

2  See  li  2137  et  seq. 

1  Arkansas.  Wells  v.  Towmtend  & 
Freeman  Co.,  134  Ark.  560,  204  S.  W. 
417. 

Kentucky.  Inter-Sonthem  Life  Ins. 
Co.  ▼.  Duff,  184  Ky.  >27,  211  S.  W.  738. 

Michigan.  Slider  v.  Pere  Marquette 
R.  Co..  194  Mich.  581,  161  N.  W.  961. 

Masiaaippi.  Illinois  Central  R.  Co. 
▼.  Wm.  Atkinson  &  McDonald  Co.,  113 
Misa.  67S,  74  So.  616;  Illinoie  Central 
R.  Co.  V.  Bauer,  114  Miss.  516,  75  So. 
376,  Berstein  v.  Yazoo  &  M.  V.  R.  Co., 
116  Miss.  382,  77  So.  146. 

Miaaonri.  Toung  ▼.  Hartford  Life 
Ins.  Co.  —  Mo.  — ,  211  S.  W.  1. 

North  CaroUnsa.  Reynolds  v.  Adamft 
Express  Co.,  172  N.  Car.  487,  90  S.  E. 
510. 

Horth    Dakota.       Shark    v.    Qreal 


Northern  Ry.  Co.,  37  N.  D.  342,  164  N. 
W.  39. 

Oklahoma.  Pacific  Mutual  Life  Ins. 
Co.  V.  McDowell,  42  Okla.  300,  L.  R.  A. 
lOl&E,  391,  141  Pac.  273. 

Virginia.  Virginia  Fire  &  Marine 
Ins.  Co.  V.  Ridhmond  Mica  Co.,  102  Va. 
429,  102  Am.  St.  Rep.  840,  46  S.  E.  463. 

Wost  Virginia.  Sheppard  v.  Pea- 
body  Ins.  Co.  21  W.  Va.  368;  Deite  ▼. 
Providence  Washington  Ins.  Co.,  33  W. 
Va.  520,  25  Am.  St.  Rep.  908,  11  S.  E. 
50;  Peninsular  Land  Transpor.  &  Mfg. 
Co.  V.  Franklin  Ins.  Co.,  35  W.  Va.  666, 
14  S.  E.  237;  Cleavenger  v.  Franklin  F. 
Ins.  Co.,  47  W.  Va.  595:,  35  S.  E.  998; 
Medley  v.  German-Aliance  Ins.  Co.,  55 
W.  Va.  342,  2  Am.  &  Eng.  Ann.  Cas.  99, 
47  S.  E.  101;  Houaeman'  v.  Home  Ins. 
Co.,  78  W.  Va.  203,  L.  R.  A.  191 7 A,  299, 
88  S.  E.  1048;  Pauley  v.  Sun  Ins.  Office, 
79  W.  Va.  187,  L.  R.  A.  1918E,  473,  90 
S.  E.  552. 

Wisconsin.  Lorenz  v.  Hart-Parr  Co., 
146  Wis.  261,  50  L.  R.  A.  (N.S.)  796, 
•131  N.  W.  446. 

2  Ancient  Order  v.  Davidson,  —  Ark. 
—,  L.  R.  A.  1917C,  914,  191  S.  W.  961; 
ITpton  V.  Travelers'  Insurance  Co.,  — 
Cal.  — ,  2  A.  L.  R.,  1597,  178  Pac.  851; 
McClure  v.  Mutual  F.  Ins.  Co.,  242  Pa. 
St.  59,  48  L.  R.  A.  (N.S.)  1221,  88  AtL 
921. 
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under  a  contract  of  insurance  after  breach  of  a  condition.'  If  it 
is  the  duty  of.  the  party  who  elects  to  take  advantage  of  a  breach 
of  condition  to  restore  what  he  has  received  under  such  contract, 
his  act  in  retaining  the  benefits  of  the  contract  for  an  unreasonable 
time  with  full  knowledge  of  the  facts  operates  as  a  waiver.*  If  the 
insurance  company,  with  knowledge  of  a  breach  of  condition, 
retains  premiums  which  it  should  repay  if  it  elects  to  take* advan- 
tage of  such  breach,  such  conduct  on  the  part  of  the  insurance 
company  operates  as  a  waiver  of  such  breach.*  If  a  condition  is 
not  self-ex  ecu  ting,  the  failure  to  object  to  a  breach  of  such  condi- 
tion before  loss  is  said  to  operate  as  a  waiver  thereof.*  Since  in  a 
case  of  this  sort  the  adversary  party  would  have  been  given  an 
opportunity  to  protect  himself  by  making  a  new  contract  if  he  had 
been  notified  of  the  intention  to  enforce  such  breach,  the  result 
which  is  reached  seems  to  be  just  whatever  we  may  think  of  the 
reasoning  which  is  employed. 

If  a  provision  in  a  contract  with  a   common  carrier  for  the 
transportation  of  goods  requiring  written  notice  of  loss  may  be 


t  Ancient  Order  v.  Davidson,  —  Ark. 
— ,  L.  R.  A.  1917C,  014,  191  S.  W.  961; 
MoClure  v.  Mutual  F.  Ins.  Co.,  242  Pa. 
St.  69,  48  L.  R.  A.  (N.S.)  1221,  88  Atl. 
1»1. 

4  Alabama.    Queen  Ins.  Co.  v.  Young, 

86  Ala.  424,  II  Am.  St.  Rep.  51,  5  Sa 
116. 

Califoniia.  Sharp  y.  Scottish  Union 
&  Nat.  Ins.  Co.,  136  Cal.  542,  69  Pac 
253. 

MlimeflOta.  Schrelber  v.  German- 
American  Hail  Ina.  Co.,  43  Minn.  367, 
45  N.  W.  708. 

Nebraska.  Hanover  F.  Ins.  Co.  ▼. 
Bohn,  48  Neb.  743,  58  Am.  St.  Rep.  719, 
67  N.  W.  774;  German  Ins.  Co.  v.  Sha- 
der,  68  Neb.  1,  60  L.  R.  A.  918,  93  N. 
W.  972. 

South  Carolina.  Pearlstine  ▼.  West- 
chester F.  Ins.  Co.,  70  S.  Car.  70,  49  S. 
E.  4. 

WlaconaliL  McQuillan  ▼.  Mutual  Re- 
Mrye  Fund  Life  Asso.,  112  Wis.  665, 
88  Am.  St.  Rep.  986,  66  L.  R.  A.  239, 

87  N.  W.  1069,  88  N.  W.  926;  Fraaer  v. 


Aetna  L.   Ins.  Co.,   114   Wis.  510,  90 
N.  W.  476. 

I  Alabama.  Queen  Ins.  Co.  ▼.  Toung, 
86  Ala.  424,  11  Am.  St.  Rep.  61,  6  Sow 
116. 

California.  Sharp  ▼.  Scottish  Union 
&  Nat.  Ins.  Co.,  136  Cal.  542,  69  Pac. 
253. 

Minnesota.  Scbreiber  ▼.  German- 
American  Hail  Ins.  Co.,  43  Minn.  367, 
46  N.  W.  708. 

Nebraalca.  Hanover  F.  Ins.  Co.  t. 
Bohn,  48  Neb.  743,  68  Am.  St.  Rep.  719, 
67  N.  W.  774;  German  Ins.  Co.  v.  Sha- 
der,  6g  Neb.  1,  60  L.  R.  A.  918,  93  N. 
W.  972. 

Wiaconaiii.  McQuillan  v.  Mutual  Re- 
serve Fund  Life  Asso.,  1(12  Wis.  665, 
88  Am.  St.  Rep.  986,  66  L.  R.  A. 
233,  87  N.  W.  1069,  88  N.  W.  925; 
Fraser  ▼.  Aetna  L.  Ins.  Co.,  114  Wis. 
510,  90  N.  W.  476. 

6  Arnold  ▼.  American  Ins.  Co.,  148 
CaL  460,  26  L.  R.  A.  (N.S.)  6,  84  Pac 
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waived,^  such  provision  is  waived  by  the  act  of  the  carrier  in  treat- 
ing such  claim  as  presented  in  sufficient  form  before  the  lapse  of 
the  period  within  which  the  shipper  could  present  his  claim  in  com- 
pliance with  the  original  provisions  of  the  contract.*  If  one  party 
reserves  the  right  to  terminate  the  contract  and  such  option  is  to 
be  exercised  within  a  certain  time,  the  provision  as  to  time  is 
waived  by  the  act  of  the  adversary  party  in  requesting  the  party 
for  whose  benefit  such  condition  is  inserted  not  to  exercise  such 
option  within  such  time,  in  the  hope  that  performance  of  the  con- 
tract may  be  such  that  he  will  eventually  decide  not  to  exercise 
such  option.* 


§  2661.  Bepndiation  of  liability  on  grounds  other  than  breach 
of  condition.  If  it  is  still  possible  to  perform  a  given  condition,  the 
act  of  the  party  for  whose  benefit  such  condition  is  inserted  in 
repudiating  liability  upon  some  other  ground  operates  as  a  waiver 
of  such  condition.^  A  repudiation  of  liability  upon  an  insurance 
policy  waives  a  right  of  treating  such  policy  as  discharged  because 
of  the  subsequent  failure  to  pay  premiums,*  or  to  furnish  proofs  of 
loss.*    If,  on  the  other  hand,  performance  of  a  condition  is  not 


TFor  the  right  to  waive  euch  pro- 
▼iBion  and  the  effect  of  legislation 
which  forbids  discrimination  between 
shippers,  see   §{  736  et  seq. 

•  Arkanfliaa.  Wells  v.  Town«end  ^. 
Freeman  Co.,  134  Ark.  500,  204  S.  W. 
417. 

MlchigaiL  Slider  v.  Pere  Marquette 
R.  Co.,  .194  Mich.  5»1,   IGl  N.  W.  961. 

Misdssippi.  Illinois  Central  R.  Co. 
▼.  Wm.  Atkinson  &,  McDonald  Co.,  113 
Miss.  678,  74  So.  616;  Illinois  Central 
R,  Co.  ▼.  Bauer,  114  Miss.  516,  75  So. 
376;  Berstein  r.  Yazoo  &  M.  V.  R.  Co., 
116  Miss.  382,  77  So.  146. 

North  Carolina.  Reynolds  v.  Adams 
Express  Co.,  172  N.  Car.  487,  90  S.  E. 
510. 

Nortli  Dakota.  Shark  ▼.  Great 
Northern  Ry.  Co.,  37  N.  D.  342,  164  N. 
W.  39. 

•  Lorenz  v.  Hart-Parr  Co.,  146  Wis, 
261,  50  L.  R.  A.  (y.S.)  7T>0.  131  N.  W. 
446. 

1 1nter- Sou  them  Life  Ins.  Co.  v.  Duff, 


1S4  Ky.  22T,  211  S.  W.  738;  Young  v. 
Hairtford  Life  Ins.  Co.,  —  Mo.  — ,  211  S. 
W.  1 ;  Gilbert  v.  Globe  &  Rutgers  Fire 
Insurance  Co.,  91  Or.  59,  3  A.  L.  R.  205, 
174  Pac.  1101;  Sheppard  v.  Peabody  Ina. 
Co.,  21  W.  Va.  368;  Dietz  v.  Providence 
WasHiington  Ins.  Co.,  33  W.  Va.  526, 
25  Am.  St.  Rep.  908,  11  S.  E.  50;  Pen- 
insular Land  Transpor.  &  Mfg.  Co.  v. 
Franklin  Ins.  Co.,  35  W.  Va.  666,  14  S. 
E.  237;  Cleavenger  v.  Franklin  F.  Ins. 
Co.,  47  W.  Va.  595,  35  S.  E.  998;  Medley 
V.  German-Alliance  Ins.  Co.,  65  W.  Va. 
342,  2  Am.  &  Eng.  Ann.  Caa.  99,  47  S.  E. 
101;  Houseman  v.  Home  Ins.  Co.,  78 
W.  Va.  203,  L.  R.  A.  1917A,  299,  88  S. 
E.  1048;  Pauley  v.  Sun  Ins.  Office,  79 
W.  Va.  ;87',  L.  R.  A.  1918E,  473,  90  S. 
E.  552. 

2  Inter-Southem  Life  Ins.  Co.  v.  Duff, 
184  Ky.  227,  211  S.  W.  738. 

8  Sheppard  v.  Peabody  Ins.  Co.,  21  W. 
Va.  368;  Deitz  v.  Providence  Washinor- 
ton  Ins.  Co.,  33  W.  Va.  526,  25  Am.  St. 
Rep.  908,  11  S.  E.  50;  Peninsular  Land 
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possible^  or  if  the  condition  rests  solely  with  the  will  of  the  party 
in  whose  favor  it  is  inserted,  a  repudiation  of  the  contract  on  one 
ground  does  not  induce  the  adversary  party  to  act  to  his  prejudice, 
and  accordingly  such  conduct  is  frequently  said  not  to  amount  to  a 
waiver  of  such  condition.*  If  A  has  reserved  the  right  to  termi- 
nate a  contract  at  his  option,  his  declaration  that  he  terminates  the 
contract  for  a  specific  though  insufficient  reason  is  not  a  waiver  of 
his  right  to  terminate  at  will.' 

The  repudiation  of  liability  for  a  given  reason  has  been  held  to 
be  a  waiver  of  a  breach  of  another  condition,  even  though  it  is  no 
longer  possible  for  the  party  in  default  to  perform  such  other  con- 
dition.* A  refusal  of  a  beneficial  association  to  pay  a  claim  on  the 
ground  that  the  assessments  were  in  default  waives  a  defense  that 
the  insured  had  made  a  false  statement  which  is  material  to  the  risk.^ 

§  2662.  Waiver  by  owner  of  certificate  or  approval  of  archi- 
tect as  condition.  The  owner  may  waive  a  provision  of  the  contract 
providing  for  a  certificate  by  the  architect  or  engineer^    Such  pro- 


Transpor.  &  Mfg.  Co.  v.  Franklin  Ins. 
Co.,  3.)  W.  Va.  666,  14  S.  E.  237;  Cleav- 
enger  v.  Franklin  F.  Ins.  Co.,  47  W.  Va. 
595,  35  S.  £.  998;  Medley  v.  German- 
Aniance  Ina.  Co.,  55  W.  Va.  342,  2  Am. 
&  £ng.  Ann.  Cas.  99,  47  S.  E.  101; 
Houseman  v.  Home  Ins.  Co.,  78  W.  Va. 
203,  L.  R.  A.  1917 A,  299,  88  S.  E.  1048; 
Pauley  v.  Sun  Ins.  Office,  79  W.  Va. 
187,  L.  R.  A.  1918E,  473,  90  S.  E.  552. 

4Corgan  v.  George  F.  Lee  Coal  Co., 
218  Pa.  St.  386,  .120  Am.  St.  Rep.  891, 
67  Atl.  655. 

BCorgan  v.  George  F.  Lee  Coal  Co., 
218  Pa.  St.  386,  120  Am.  St.  Rep.  891, 
67  Atl.  655. 

•  Taylor  v.  Supreme  Lodge,  135  Mich. 
231,  106  Am.  St.  Rep.  392,  97  N.  W.  680. 

^  Taylor  v.  Supreme  Lodge,  135  Mich. 
231,  106  Am.  St.  Rep.  392,  97  N.  W.  680. 

''As  to  the  question  arising  out  of 
the  flnst  contention,  it  may  be  stated 
that  a  waiver  of  this  defense  was 
clearly  made  out.  After  the  death  of 
Mr.  Taylor,  it  appears  that  the  de- 
fendant's officers  were  in  correspond- 
ence  with   Dr.   Pitcher,  and   were   in- 


formed by  him  that  he  had  treated 
Mr.  Taylor  for  an  acute  ailment  some 
four  or  five  years  earlier.  V^''ith  this 
information  before  them,  they  wrote 
plaintiff's  attorney,  in  response  to  a 
letter  demanding  a  settlement  of  the 
claim,  declining  on  the  distinct  ground 
that  John  I.  Taylor  never  paid  an 
assessment.  No  mention  of  any  other 
defense  is  made,  the  ground  of  refusal 
being  distinctly  etated  that  the  de- 
ceased never  became  a  member  of  the 
order.  This  constituted  a  waiver  of 
other  known  defenses,  and  defendant 
will  not,  after  expense  of  suit  has  been 
incurred,  be  permitted  to  shift  ground, 
and  assert  additional  grounds  of  de- 
fense." Taylor  v.  Supreme  Lodge,  135 
Mich.  231,  106  Am.  St.  Rep.  392,  97  N. 
W.  680  [citing,  Marthinson  v.  Insur- 
ance Co.,  64  Mich.  372,  31  N.  W.  291; 
Towle  V.  Insurance  Co..  91  Mich.  219, 
51  N.  W.  987,  and  Burnham  v.  Casualty 
Co.,  117  Mich.  142,  75  N.  W.  445]. 

t  Illinois.  Andrew  Lohr  Bottling  Co. 
V.  Ferguson,  223  111.  88,  114  Am.  St. 
Rep.  305,  79  N.  E.  35;  Expanded  Metal 


4683 


Express  Conditions 


^2662 


yision  may  be  waived  by  express  agreement  between  the  property 
owner  and  the  contractor,  setting  aside  an  estimate  which  has 
already  been  made.^  The  necessity  of  producing  a  certificate  may 
also  be  waived  by  the  conduct  of  the  parties  without  specific  agree- 
ment.' Thus  the  conduct  of  the  owner  in  inspecting  and  approving  ^ 
material  about  to  be  us^d  by  the  contractor,*  or  in  taking  charge 
of  the  building  himself  under  a  clause  in  the  contract  permitting 
him  so  to  do,'  or  in  ignoring  the  clause  providing  for  such  certifi- 
cate throughout  the  performance  of  the  contract,'  or  wrongfully 
breaking  the  contract  and  preventing  performance,^  waives  such 
provision.  The  provision  of  a  contract  which  requires  the  certifi- 
cate of  two  architects,  is  waived  where  such  architects  who  were 
partners  dissolve  the  partnership,  where  the  property  owner  refused 
to  permit  one  of  the  architects  to  render  further  services,  and 
where  he  accepts  the  certificates  of  the  other  architect  for  inter- 
mediate payments  without  objection.'  The  necessity  of  obtaining 
a  certificate  is  waived  where  payment  is  refused  absolutely  on 
grounds  other  than  the  failure  to  obtain  the  certificate.'  The  fact 
that  the  owner  has  made  one  payment  without  requiring  such  cer- 


Fireproofing  Co.  v.  Boyce,  233  IIL  284, 
84  N.  E.  275. 

Kansas.  Edwards  y.  Hartshorn,  72 
Kan.  19,  1  L.  R.  A.  (N.S.)  1050,  82  Pac. 
520. 

Maryland.  Filston  Farm  Co.  v.  Hen- 
deraon,  106  Md.  335,  67  Atl.  228. 

New  York.  Smith  v.  MoUeson,  148 
N.  Y.  241,  42  X.  E.  669. 

Pennsylrania.  Hunn  v.  Pennsylvania 
Inst,  for  Blind,  221  Pa.  St.  403,  18  L. 
R.  A.  (X.S.)   1248,  70  Atl.  812. 

Washington.  La  van  way  v.  Cannon,  37 
Wash.  593,  79  Pac.  1117. 

2  Edwards  v.  Hartshorn,  72  Kan.  19, 
1  L.  R.  A.  (N.S.)  1050,  82  Pac.  520. 

I  Illinois.  Andrew  Lohr  Bottling  Co. 
T.  Ferguson,  223  111.  88,  114  Am.  St. 
Rep.  305,  79  N.  E.  35. 

Missouri.  Standard  Stamping  Co.  v. 
HemminghauB,  157  Mo.  23,  57  S.  W. 
746. 

Hew  York.  Campbell  v.  Coon,  149  N. 
Y.  5.56,  38  L  R.  A.  410,  44  X.  E.  300. 

Washington.  Lavanway  v.  Cannon, 
37.  Wash.  593,  79  Pac.  1117. 


Wisconsin.  Ashland,  etc.,  Co.  v. 
Shores.  l05  Wis.  122,  81  X.  W.  136; 
Boden  v.  Maher,  105  Wis.  539,  81  N.  W. 
661. 

4  Standard  Stamping  Co.  v.  Hemming- 
hans,  157  Mo.  23,  57  S.  W.  746. 

■  Campbell  v.  Coon,  149  X.  Y.  556,  38 
L.  R.  A.  410,  44  X.  E.  300;  Hunn  v. 
Pennsylvania  Inst,  for  Blind,  221  Pa. 
St.  403,  18  L.  R.  A.  (N.S.)  1248,  70 
Atl.  812. 

•  Ashland,  etc.,  Co.  v.  Shores,  105  Wis. 
122,  81  N.  W.  136;  Boden  v.  Maher,  105 
Wis.  539,  81  X.  W.  661;  Halsey  v. 
Waukesha  Springs  Sanitarium,  125 
Wis.  311,  110  Am.  St.  Rep.  838,  104  N. 
W.  94. 

T  West  v.  Luda,  69  Conn.  60,  86  Atl. 
1015. 

Contra.  Mitchell  v.  Dougherty,  86 
Fed.  850. 

i  Lavanway  v.  Cannon,  37  Wash.  593, 
79  Pac.  1117. 

•  Andrew  Lohr  Bottling  Co.  v.  Fer- 
guson. 223  111.  88,  114  Am.  St.  Rep.  305, 
79  X.  E.  35. 
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tificate,  does  not  waive  the  production  of  such  certificate  to  obtain 
subsequent  payment,^*  although  his  habitual  course  of  action  in 
making  payments  repeatedly  without  insisting  on  such  certificate 
or  approval  is  said  to  operate  as  a  waiver."  A  certificate  given  by 
an  architect  for  an  instalment  which  is  to  be  paid  when  the  build- 
ing is  completed,  does  not  waive  the  production  of  his  certificate 
for  instalments  due  by  the  terms  of  the  contract  thereafterJ^  The 
fact  that  the  occupants  of  a  building  were  permitted  to  make  use 
of  an  elevator,  does  not  waive  a  provision  in  the  contract  under 
which  it  was  constructed,  requiring  the  certificate  of  an  architect 
as  a  condition  precedent  to  payment  thereforj'  If  a  contract  for 
repairs  provides  for  payments  only  on  certificate  of  an  architectural 
engineer,  the  act  of  the  owner  in  making  use  of  the  building  after 
it  has  been  repaired  does  not  of  itself  operate  as  a  waiver  of  the 
condition  requiring  such  certificate ;  ^*  and  no  recovery  can  be  had 
unless  such  certificate  is  produced/* 

§  2663.  Bigbts  of  parties  fixed— Subsequent  waiver  not  recog- 
nised. Whether  the  breach  of  a  condition  may  be  waived  after 
such  condition  has  been  broken,  and  after  the  rights  of  the  parties 
have  become  fixed,  by  reason  of  the  fact  that  the  contract  has 
either  been  discharged  in  some  other  way,  or  has  been  fully  per- 
formed except  as  to  the  covenants  affected  by  such  breach  of  con- 
dition, is  a  question  upon  which  there  has  been  a  divergence  of 
judicial  opinion,  depending  to  a  large  extent  upon  the  nature  of 
the  contract  in  question.  In  such  cases  the  adversary  party  does 
not  act  in  reliance  upon  such  waiver,  since  his  rights  have  already 
been  fixed,  and  since  no  further  action  on  his  part  is  called  for  by 
the  terms  of  the  contract.  In  non-negotiable  contracts  there  is, 
therefore,  a  strong  tendency  to  hold  that  under  these  circumstances 
waiver  in  the  more  limited  sense  is  inoperative.^     If  there  is  a 


lOMcNamara  v.  Harrison,  81  la.  4S6, 
46  N.  W.  976. 

See  to  the  same  effect,  Brown  ▼. 
Winchill,  3  Wash.  524,  28  Pac  1037. 

Vt^aiver  by  making  partial  payments 
is  not  waiver  as  to  the  final  payment 
which  was  due  after  complete  perform- 
ance. Expanded  Metal  Fireproofing  Go. 
V.  Boyce,  233  111.  284,  84  N.  E.  275. 

IILunsford  v.  Wren,  64  W.  Va.  458, 
63  S.  E.  308. 

HMichaelis  v.  Wolf,  136  111.  68,  26  N. 


E.  384;  Beharrell  y.  Quimby,  162  Mass. 
571,  39  N.  E.  407. 

19  Louisville  Foundry  &  Madiine  Co. 
V.  Patterson  (Ky.),  93  S.  W.  22,  2» 
Ky.  L.  Rep.  349. 

14  Pope  V.  King,  108  Md.  37,  19  h. 
R.  A.  (N..S.)  489,  69  Atl.  417. 

II  Pope  V.  King,  108  Md.  37,  16  L. 
R.  A.  (N.S.)  489,  69  Atl.  417. 

IHuff  V.  Century  Fire  Ins.  Co.,  138 
la.  464,  113  N.  W.  1078;  Allen  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  106  Mioh. 
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consideration  for  the  agreement  not  to  take  advantage  of  such 
breach  of  condition,  the  rights  of  the  parties  are,  of  course,  fixed 
by  such  new  contract.*  In  the  absence  of  consideration  there  is  no 
way  of  upholding  such  waiver  as  the  result  of  an  estoppel,  since 
the  party  against  whom  the  condition  has  sought  to  be  enforced, 
has  not  acted  in  reliance  upon  such  waiver.  Such  waiver  can  not 
be  upheld  as  the  result  of  an  election  in  the  proper  sense  of  the 
term,  since  in  a  case  of  this  sort,  the  party  in  whose  favor  such 
condition  is  inserted  has  no  right  .of  election  between  two  incon- 
sistent rights,  and  it  is  a  perversion  of  terms  to  say  that  he  has  a 
right  of  election  between  making  use  of  such  defense  and  in  not 
making  use  of  it.  If  the  itights  of  the  parties  have  been  fixed  in  a 
contract  of  life  insurance  by  the  death  of  the  insured,  the  act  of 
the  insurer  in  retaining  the  premium  after  the  death  of  the  insured, 
does  not  operate  as  a  waiver,'  and  if  the  insurer  did  not  know  of 
such  breach  before  the  rights  of  the  parties  were  fixed  by  the  death 
of  the  insured,  waiver  does  not  exist.  If  the  act  of  the  insured  in 
furnishing  proofs  of  loss  is  not  regarded  as  an  act  to  his  prejudice, 
the  conduct  of  the  insurer,  who  has  not  learned  of  the  breach  of 
the  condition  until  after  the  loss,  in  failing  to  take  advantage  of 
such  breach  until  after  the  insured  has  furnished  proofs  of  loss, 
does  not  amount  to  a  waiver.^  It  has,  however,  been  held  that  the 
act  of  the  insurer  in  demanding  proof  of  loss  may  operate  as  a 
waiver  if  the  insured  furnishes  proofs  of  loss  in  response  to  such 
demand,  on  the  theory  that  such  conduct  will  induce  the  insured 
to  furnish  proofs  of  loss  by  which  he  will  be,  to  some  extent,  preju- 
diced if  such  conduct  is  not  treated  as  a  waiver.'  The  conduct  of 
the  insurance  company  in  proceeding  to  make  an  adjustment  after 
loss,  is  said  to  amount  to  a  waiver  only  if  by  such  conduct  on  the 


204,  64  N.  W.  15;  Thompson  v.  Travel- 
ers' Life  Ins.  Co.,  13  N.  D.  444,  101  N. 
W.  900;  Gibson  Electric  Co.  v.  Liver- 
pool &  London  &  Globe  Ins.  Co.,  139 
N.  Y.  418,  54  N.  E.  23. 

2  See  IS  2457  et  eeq. 

9  Thompson  v.  Travelers'  Life  Ins. 
Co.,  13  N.  D.  444,  101  N.  W.  900. 

4  Gibson  Electric  Co.  v.  Liverpool  & 
London  &  Globe  Ins.  Co.,  159  N.  Y.  418, 
64  N.  E.  23. 

B  Arkansas.  Queen  of  Arkansas  Ins. 
Co.  V.  Forlines,  94  Ark.  227,  126  S.  W. 
719. 


Iowa.  Petroff  v.  Equity  Fire  Ins.  Co., 
183  la.  906,  167  N.  W.  660. 

Michigan.  Veenstra  v.  Farmers'  Mu- 
tual Fire  Ins.  Co.,  195  Mich.  65,  161  N. 
W.  824. 

Hew  York.  Kierman  v.  Dutchess 
County  Mutual  Ins.  Co.,  150  N.  Y.  190, 
44  N.  E.  698. 

Wisconsin.  Reiner  v.  Dwelling  House 
Ins.  Co.,  74  Wis.  89,  42  N.  W.  208; 
Kidder  v.  Knights  Templars'  and  Mas- 
ons' Life  Idemnity  Co.,  94  Wis.  638, 
69  N.  W.  364. 
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part  of  the  insurance  company  the  insured  is  induced  to  incur 
expenses  and  the  like  in  making  such  adjustment.* 

In  many  cases  the  courts  insist  in  terms  upon  action  by  the 
insured  in  reliance  upon  the  conduct  of  the  insurer  as  an  essential 
element  of  waiver.  At  the  same  time  the  acts  which  are  done  in 
reliance  are,  in  many  cases,  so  trifling  in  their  character,  as  in  the 
cases  of  furnishing  proofs  of  loss  or  showing  the  value  of  the 
property,  that  the  courts  are  evidently  seeking  any  available  pre- 
text for  applying  the  doctrine  of  waiver.'  The  conduct  of  the 
insurer  in  requiring  the  insured  to  establish  the  value  of  the  prop- 
erty after  the  loss,  is  held  to  amount  to  a  waiver  if  the  insured 
thereby  incurs  any  expense  or  suffers  other  detriment.'  If  the 
insurance  company  sells  the  property  which  is  salvaged  without 
knowledge  of  the  facts,  but  retains  the  proceeds  of  such  sale  after 
it  learns  of  the  facts  on  which  it  could  have  relied  as  breach  of 
condition,  its  conduct  in  retaining  the  proceeds  of  such  sale  operates 
as  a  waiver.* 

While  the  weight  of  authority  is  in  favor  of  the  theory  that 
waiver  of  certain  rights  arising  out  of  breach  of  condition  is  pos- 
sible, in  the  case  of  negotiable  instruments,  although  such  breach 
has  already  occurred,  and  the  rights  of  the  parties  are  already 
fixed,^*  in  some  jurisdictions,  on  the  other  hand,  it  is  held  that 
defenses  such  as  failure  to  make  demand  or  to  give  notice  of  non- 
payment, whereby  the  indorser  is  discharged,  can  not  be  waived 
after  the  rights  of  the  parties  have  been  fixed  except  by  a  new 
contract  for  which  a  new  and  additional  consideration  is  requisite.^* 
The  Negotiable  Instruments  Law  provides:  "Notice  of  dishonor 
may  be  waived,  either  before  the  time  of  giving  notice  has  arrived, 
or  after  the  omission  to  give  due  notice,  and  the  waiver  may  be 
express  or  implied."^*  This  provision  was  clearly  intended  to 
adopt  the  majority  rule  and  to  make  waiver  of  presentment,  de- 


•  Huff  V.  Century  Fire  Ins.  Co.,  136 
la.  4G4,  113  N.  W.  1078;  Allen  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  106  Mich. 
204,  64  N.  W.  15. 

T  Scottish  Union  and  National  Infi. 
Co.  V.  Colvard,  135  Ga.  188,  08  S.  E. 
1097;  Devil's  Lake  First  National  Bank 
V.  Manchester  Fire  Assurance  Co.,  64 
Minn.  96,  66  N.  W.  136. 

9  Scottish  Union  &  National  Ins.  Co. 
▼.  Colvard,  135  Ga.  188,  69  S.  £.  1097. 


•  DoviPs  Lake  First  National  Bank 
V.  ^lanchester  Fire  Assurance  Co.,  64 
Minn.  90,  GO  N.  W.  136, 

10  See  i  2664. 

11  Huntington  v.  ITarvey,  4  Conn.  124; 
Sebree  Deposit  Bank  v.  Morel  and,  96 
Ky.  l.W,  29  L.  R.  A.  305,  28  S.  W.  153. 

12  Section  109,  Negotiable  Instru- 
ments Law. 
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mand  and  protest  after  maturity  final  and  eonelusive,  although 
without  consideration.^' 

§  2664.  Bights  of  parties  fixed— Subsequent  waiver  recognised. 

In  a  number  of  jurisdictions  the  courts  have  recognized  the  exist- 
ence of  waiver,  although  the  acts  which  are  relied  upon  to  show 
such  waiver  take  place  after  the  rights  of  the  parties  are  fixed  by 
loss,  performance,  and  the  like,  and  although  no  elements  of 
estoppel  or  consideration  can  be  f ound.^  A  provision  in  a  building 
contract  which  makes  the  certificate  of  the  architect  or  engineer  a 
condition  precedent,  is  waived,  if,  after  performance,  the  owner 
promises  to  pay  without  such  certificate.'  Such  a  provision  is 
waived  if  the  property  owner  refuses  to  pay  on  other  grounds 
without  reference  to  the  certificate  of  the  architect.' 

In  the  foregoing  cases  it  is  possible  to  contend  that  the  party 
who  seeks  to  treat  such  conduct  as  a  waiver,  was  misled  in  some 
way  by  the  conduct  of  the  adversary  party  and  that  he  may  have 
been  induced  to  maintain  an  action  without  seeking  to  comply  with 
the  provisions  of  such  condition.  In  other  cases  no  such  explana- 
tion can  be  offered.  If  an  insurance  company  attempts  to  settle  a 
loss,^  or  if  it  makes  a  partial  payment  after  loss,'  or  if  it  attempts 
to  make  an  adjustment,  even  though  such  adjustment  does  not 
operate  as  a  detriment  to  the  insured,'  such  conduct  is  a  waiver  of 


13  See  on  this  question,  Mechanics 
and  Farmers'  Savings  Bank  ▼.  Katter- 
john,  137  Ky.  427,  22  Am.  &  Eng.  Ann. 
Cas.  439,  123  S.  W.  1071,  in  which,  how- 
ever,  this  statement  was  an  obiter 
since  the  conditions  upon  which  the  in- 
dorser  agreed  to  become  liable  did  not 
take  place. 

1  Alabama.  Mutual  Benefit  Life  Ins. 
Co.  T.  Lehman,  132  Ala.  640,  32  So. 
733. 

Kansas.  German  Ins.  Co.  y.  Allen, 
69  Kan.  7*29,  77  Pac.  529. 

Kentucky.  Gardner  v.  Continental 
Ins.  Co.,  125  ky.  464,  101  S.  W.  908. 

Missonri.  Travis  v.  Continental  Ins. 
Co.,  —  Mo.  — ,  179  S.  W.  766. 

New  Jersey.  Steelman  v.  Ludy,  77 
N.  J.  L.  446,  72  Atl.  423. 

Hew  York.  Flaherty  v.  Miner,  123 
N.  Y.  382,  26  N.  E.  418. 


Tennessee.  North  German  Ins.  Co. 
V.  Morton -Scott-Robertson  Co.,  108 
Tenn.  384,  67  S.  W.  816. 

Wisconsin.  Sherman  v.  Madison 
Mutual  Ins.  Co.,  39  Wie.  104;  Boden  v. 
Maher,  105  Wis.  539,  81  N.  W.  661. 

2  Flaherty  v.  Miner,  123  N.  Y.  382, 
25  N.  E.  418. 

3  Steelman  v.  Ludy,  77  N.  J.  L.  446, 
72  Atl.  423;  Boden  v.  Maher,  105  Wis. 
539,  81  N.  W.  661. 

4  Mutual  Benefit  Life  Ins.  Co.  v.  Leh- 
man, 132  Ala.  640,  32  So.  733. 

5  Gardner  v.  Continental  Ins.  Co.,  125 
Ky.  464,  101  S.  W.  908;  Sherman  v. 
Mndiaon  Mutual  Ins.  Co.,  39  Wis.  104. 

•  German  Ins.  Co.  v.  Allen,  60  Kan. 
720,  77  Pac.  529;  Travis  v.  Continental 
Ti».  Co.,  —  Mo.  — ,  179  S.  W.  768; 
North  German  Ins.  Co.  v.  Morton-Scott- 
Hobertson  Co.,  108  Tenn.  384,  67  S.  W. 
816. 
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the  right  to  take  advantage  of  such  breach  of  condition.  The  con- 
duct of  an  insurance  company  recognizing  a  policy  as  in  effect,  may 
operate  as  a  waiver  of  a  breach  of  condition  caused  by  non-payment 
of  a  premium,^  as  where  such  premium  is  paid  by  check  which  has 
been  protested  and  the  insurance  company  agrees  to  treat  such 
policy  as  in  effect  if  the  bank  had  made  a  mistake  in  protesting 
such  check.*  In  cases  of  this  sort  it  is  impossible  to  explain  the 
result  which  is  actually  reached — either  on  the  theory  of  new  con- 
tract, for  there  is  no  agreement  and  no  consideration;  or  on  the 
theory  of  estoppel,  for  there  is  no  action  in  reliance  upon  such 
statements  or  acts;  or  on  the  theory  of  election,  because  there  are 
no  inconsistent  rights  between  which  to  elect.  While  this  result  is 
reached  in  many  courts,  and  while  its  true  significance  is  disguised 
by  calling  it  waiver,  it  is  really  a  case  in  which  the  courts  give 
effect  to  the  declaration  of  one  of  the  parties  to  a  transaction  with- 
out requiring  the  common-law  elements  of  contract,  estoppel  or 
election. 

In  the  case  of  negotiable  instruments,  the  weight  of  authority  is 
in  favor  of  the  theory  that  a  waiver,  after  the  rights  of  the  parties 
are  fixed,  is  operative  without  any  new  and  additional  considera- 
tion, at  least  as  to  certain  forms  of  conditions.*  While  presentment, 
demand  and  notice  are  ordinarily  made  express  conditions  of  the 
contract  of  indorsement,  they  are  conditions  which  are  as  truly  a 
part  of  the  contract  of  indorsement,  in  most  jurisdictions,  as  if 
they  were  set  forth  in  so  many  words ;  ^  and  yet  it  is  held  by  the 
great  weight  of  authority  that  after  the  indorser  has  been  dis- 
charged by  the  failure  of  the  holder  of  the  negotiable  instrument 
to  make  presentment,  demand  and  notice,  he  may,  nevertheless, 
waive  such  breach  of  condition  on  the  part  of  the  holder,  and  may 
make  himself  liable  as  an  indorser  in  spite  of  such  discharge  by  a 
waiver  without  any  new  or  additional  consideration.^^  While  this 
result  may  be  justified  in  part  on  the  theory  that  failure  to  make 

TInter-Soiithern    Life    Tna.    Co.    v.  11  United  States.     S^i^erson  v.  Mat- 

Cooke,  18»Ky.  100,  209  S.  W.  45.  thews,  61  U.  S.   (20  How.)  496,  16  L. 

•  Inter- Southern     Life     Ins.    Co.     v.  ed.  089;   Yeager  v.  Farwell,  80  U.  S. 
Cooke,  183  Ky.  109,  200  S.  W.  45.  (13  Wall.)  6,  20  L.  ed.  476. 

•  See  cases  cited  in  note  11,  this  sec-  Georgia.    Hoadley  v.  Bliss,  9  Ga.  303. 
tion.  Indiana.    Neal  v.  Wood,  23  Ind.  523. 

WSee  12200.  Iowa.    Hughes  v.  Bowen,  15  la.  446; 

For  the  theory  that  an  ordinary  in-  Creshire  v.  Taylor,  29  la.  492. 

dorsement  is  not  a  complete  contract,  Louisiana.    Wall  ▼.  Bry,  1  La.  Ann. 

fi«ef2201.  312. 
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presentment  and  demand  and  to  give  notice  is  not  a  self-executing 
form  of  discharge,  but  that  it  merely  gives  to  the  indorser  the 
right  to  interpose  such  facts  as  a  defense  which  right  he  may 
waive  if  he  so  chooses,  the  fact  still  remains  that  according  to  this 
theory  he  may  waive  such  defense  by  a  gratuitous  declaration  and 
that  he  is  bound  thereby  J* 

§  2665.  Form  of  waiver— Provision  of  contract  requiring  writ- 
ing. The  results  which  the  courts  seek  to  reach  by  invoking  the 
doctrine  of  waiver  could  ordinarily  not  be  attained  if  any  specific 
form  of  waiver  were  required ;  and  accordingly  it  is  generally  held 
that  the  form  of  waiver  is  immaterial.^  Even  if  the  contract  con- 
tains a  specific  provision  to  the  effect  that  the  conditions  of  such 
contract  can  be  waived  only  by  writing,  oral  waiver  is,  neverthe- 


Haine.    Lane  v.  Steward,  20  Me.  98. 

Maryland.  Schwartz  ▼.  Wilmer,  90 
Md.  136,  44  Atl.  1059. 

Massachusetts.  Kindge  ▼.  Kimball, 
124  Mass.  209;  Toole  v.  Crafts,  193 
Mass.  110,  118  Am.  St.  Rep.  455,  78  N. 
E.  775. 

Minnesota.  Lockwood  v.  Bock,  50 
Minn.  142,  52  N.  W.  391. 

Hew  York.  Sheldon  v.  Horton,  43  N. 
Y.  93,  3  Am.  Rep.  009;  Ross  v.  Hurd, 
71  N.  Y.  14,  27  Am.  Rep    1. 

Pennsylvania.  Day  v.  Ridgway,  17 
Pa.  St.  303;  Barclay  v.  Weaver,  19  Pa. 
St.  396,  57  Am.  Dec.  661 ;  Annville  Na- 
tional Bank  v.  Kettering,  106  Pa.  St. 
531,  51  Am.  Rep.  536;  Burgettstown 
National  Bank  v.  Nill,  213  Pa.  St.  456, 
3  L.  R,  A.  (N.S.)  1079,  63  Atl.  186. 

12  See  cases  cited  in  note  11,  this  sec- 
tion. 

1  United  States.  Insurance  Co.  v. 
Wilkinson.  80  U:  S.  (13  Wall.)  222,  20 
L.  ed.  617;  Fire  Ins.  Association  v. 
Wickham,  141  U.  S.  564,  35  L.  ed. 
860. 

Alalwnia.  Ins.  Co.  v.  Williams,  — 
Ala.  — ,  77  So.  159. 

CahfomAa.  Arnold  v.  American  Ins. 
Co.,  148  Cal.  660,  25  L.  R.  A.  (N.S.)  6, 
84  Pac.  182. 


HUnois.  Chicago,  etc.,  R.  R.  v.  Mo- 
ran,  187  111.  310.  58  N.  E.  335;  Foster 
V.  McKeown,  102  111.  339,  61  N.  E.  514; 
Phenix  Ins.  Co.  v.  Grove,  215  HI.  299, 
25  L.  R.  A.  (N.S.)  1,  74  N.  E.  141. 

Iowa.  Concord  Apartment  House  Co. 
V.  O'Brien,  228  111.  360,  81  N.  E.  1038. 

Kansas.  Hartford  Fire  Ins.  Co.  t. 
McCarthy,  69  Kan.  565,  77  Pac.  90. 

Kentucky.  Illinois  Central  R.  R.  Co. 
V.  Manion,  113  Ky.  7,  101  Am.  St.  Rep. 
345,  67  S.  W.  40. 

Maine.  Copeland  v.  Hewett,  96 
Me.  525,  53  Atl.  36. 

New  York.  Peohner  v.  Phoenix  Ins. 
Co.,  65  N.  Y.  195;  Beatty  v.  Guggen- 
heim  Exploration  Co.,  225  N.  Y.  380, 
122  N.  E.  378. 

Ohio.  B.  &  0.  Ry.  Co.  v.  Jolly,  71 
O.  S.  92,  72  N.  E.  888;  Expanded  Metal 
Fi reproofing  Co.  v.  Noel  Construction 
Co.,  87  O.  S.  428,  101  N.  E.  348. 

Pennsylvania.  Fay  v.  Moore,  261  Pa. 
St.  437,  104  Atl.  686. 

South  Carolina.  Wilson  v.  Commer- 
cial Union  Ins.  Co.,  51  S.  Car.  540,  64 
Am.  St.  Rep.  700,  29  S.  E.  245. 

Washington.  Richie  v.  State,  39 
Waeh.  95,  81  Pac.  79. 

Wyoming.  Kahn  v.  Traders'  Ins.  Co., 
4  Wyom.  419,  62  Am.  St.  Rep.  47,  34 
Pac.  1059. 
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less,  sufficient,  since  oral  waiver  is  regarded  as  waiving  the  pro- 
vision requiring  a  written  waiver  as  well  as  waiving  the  conditions 
to  which  such  waiver  relates.*  A  provision  in  a  contract,  to  the 
effect  that  such  contract  can  not  be  modified  unless  such  modifica- 
tion is  in  writing,  imposes  a  condition  as  to  such  modification,  but 
such  provision  may  be  waived  by  the  conduct  of  the  party  for 
whose  benefit  such  provision  is  inserted  in  leading  the  adversary 
party  to  believe  that  full  effect  will  be  given  to  the  oral  modifica- 
tion.*  Where  a  provision  which  requires  a  written  notice  of  loss 
may  be  waived,  such  waiver  need  not  be  in  writing.* 

While  effect  is  frequently  given  to  provisions  to  the  effect  that  a 
waiver  shall  be  inoperative  unless  it  is  in  writing,  this  result  is 
ordinarily  reached  on  the  ground  that  the  agent  by  whom  it  is 
alleged  that  such  provision  was  waived  had  in  fact  no  authority  to 
waive  such  provision.'  Where  oral  waiver  in  a  contract  for  trans- 
portation of  goods,  which  requires  written  notice,  is  not  recognized, 
it  is  either  through  lack  of  authority  of  the  agent  who  is  alleged 


2  Alabama.  Insurance  Co.  v.  Wil- 
liams, —  Ala.  — ,  77  So.  150. 

California.  Arnold  v.  American  Ins. 
Co.,  148  Cal.  €60,  25  L.  R.  A.  (N.S.)  6, 
84  Pae.  182. 

niinois.  Phenix  Ins.  Co.  v.  Grove, 
'215  111.  299,  25  L.  R.  A.  (N.S.)  1,  74  N. 
E.  141. 

Kaneas.  Hartford  Fire  Ins.  Co.  v. 
McCarthy,  69  Kan.  SoR,  77  Pnc.  90. 

South  Carolina.  Wilson  v.  Commer- 
cial Union  Ins.  Co.,  51  S.  Car.  540,  64 
Am.  St.  Rep.  700,  29  S.  E.  245. 

Wyoming.  Kahn  v.  Traders'  Ins.  Co., 
4  Wyom.  419,  62  Am.  St.  Rep.  47,  34 
Pac.  1059. 

3  United  States.  Insurance  Co.  v. 
Wilkinson,  80  U.  S.  (13  Wall.)  222,  20 
L.  ed.  617. 

Alabama.  Insurance  Co.  v.  Williams, 
—  Ala.  — ,  77  So.  159. 

Illinois.  Chicago,  etc.,  R.  R.  v.  Mo- 
ran,  187  111.  316,  58  N.  E.  335;  Foster 
V.  McKeown,  192  111.  339,  61  N.  E.  514; 
Concord  Apartment  House  Co.  v. 
O'Brien.  228  111.  360,  81  N.  E.  1038. 

Kentucky.  Illinois  Central  R.  R.  Co. 
▼.  Manion,  113  Ky.  7,  101  Am.  St.  Rep. 
345,  67  S.  W.  40. 


Maine.  Copeland  v,  Hewett,  96  Me 
525.  53  Atl.  36. 

New  York.  Pechner  v.  Ins.  Co.,  65 
y.  Y.  11)5;  Perry  v.  Leveneon,  178  N. 
Y.  559,  70  N.  E.  1104;  Beatty  v.  Gug- 
genheim Exploration  Co.,  225  N.  Y.  380, 
122  N.  E,  378. 

Ohio.  Expanded  Metal  Fire-Proof- 
ing Co.  V.  Noel  Construction  Co.,  87  O. 
S.  428,  101  N.  E.  348. 

Pennsylvania.  Fay  v.  Moore,  261  Pa. 
St.  437,  104  Atl.  686. 

Washington.  Richie  v.  State,  39 
Wash.  95,  81  Pac.  79. 

4  Bush  V.  Curry,  131  Ark.  237,  199 
S.  W.  375;  Emery  v.  Wabash  R.  Co., 
183  la.  687,  166  N.  W.  600;  New  Or- 
leans &  N.  E.  R.  Co.  V.  Wood,  112  Miss. 
614,  73  So.  615;  Schloss-Bear-Davis  Co. 
V.  Louisville  &  N.  R.  Co.,  171  N.  Car. 
350,  88  S.  E.  476. 

•  Northern  Assurance  Co.  v.  Grand 
View  Building  Association,  183  U.  S. 
308,  46  L.  ed.  213;  Roper  v.  National 
Fire  Ins.  Co.,  161  N.  Car.  151,  76  S.  E. 
869;  Oshkosh  Match  Works  v.  Man- 
chester Fire  Assurance  Co.,  92  Wis.  910, 
66  N.  W.  525. 
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to  have  waived  such  provision,  or  because  of  the  fact  that  under 
modem  legislation  the  carrier  can  not  discriminate  between  ship- 
pers by  waiving  such  provisions  in  favor  of  individual  shippers.* 

§  2666.  Effect  of  waiver.  From  the  nature  of  waiver,^  it  is  a 
final  renunciation  of  a  right,  and  accordingly  the  waiver  of  a 
breach  of  condition  is  final  as  to  a  past  breach,'  and  the  party  who 
has  waived  such  breach  can  not  avoid  the  effect  of  such  waiver  by 
making  restitution  to  the  adversary  party  of  what  he  has  parted 
with  in  reliance  thereon.' 

"Whether  a  waiver  of  a  past  breach  operates  as  a  waiver  of  a 
future  breach  of  the  same  general  character,  depends  on  whether 
the  adversary  party  was  misled  by  such  waiver,  and  was  induced 
to  believe  that  such  condition  would  not  be  insisted  upon  in  the 
future.  If  the  waiver  of  a  past  breach  does  not  mislead  the 
adversary  party,  it  does  not  operate  as  a  waiver  of  a  subsequent 
breach  of  the  same  general  kind.^    While  the  act  of  an  insurance 


•  United  State*.  Georgia,  F.  &  A. 
Ry.  V.  Blish  Milling  Co.,  241  U.  S.  190, 
60  L.  ed.  048;  St.  Loui3,  Iron  Mountain 
&  Southern  Ry.  v.  Starbird,  243  U.  S., 
502,  61  L.  ed.  017;  Olson  v.  Chicago,  B. 
&  Q.  R.  Co.,  250  Fed.  372. 

Mississippi.  Illinois  Central  R.  Co. 
V.  W.  J.  Davis  &  Co.,  112  Miss.  119,  72 
So.  874. 

Hew  Jersey.  Olivit  Bros.  v.  Pennsyl- 
vania Railroad  (X.  J.  L.),  06  Atl.  582. 

Oklahoma.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Gray,  —  Okla.  — ,  165  Pac.  157; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Brock- 
meier,  —  Okla.  — ,  :168  Pac.  1011. 

South  Carolina.  Murray  v.  Atlantic 
Coast  Line  R.  Co.,  108  S.  Car.  88,  93 
S.  E.  387. 

Utah.  Baird  v.  Denver  &  R.  G.  R. 
Co.,  40  Utah  58,  102  Pac.  70. 

ISee  {2652. 

2Rundell  v.  Anchor  Fire  Ins.  Co.,  128 
la,  ©75,  25  L.  R.  A.  (N.S.)  20.  105  N. 
W.  112;  Beanchamp  v.  Retail  Mer- 
chants* Association  Miitunl  Fire  Ins. 
Co.,  38  y.  D.  483,  165  X.  W.  545. 

3  Home  Fire  Iwi.  Co.  v.  Kiihlmnn.  58 
Noh.  488,  76  Am.  St.  Rep.  Ill,  78  N.  W. 
936. 


4  England.  Panoutsos  v.  Raymond 
Hadley  Corporation  [19171,  2  K.  B. 
473  [affirming  (1017),  1  K.  B.  7671. 

United  States.  Atlas  Reduction  Co. 
V.  New  Zealand  Ins.  Co.,  138  Fed.  407, 
9  L.  R.  A.  (N.S.)  433. 

CaHfomia.  Upton  v.  Travelers'  In- 
surance Co.,  —  Cal.  — ,  2  A.  L.  R.  1597, 
178  Pac.  851. 

Georgia.  Hartford  P.  Ins.  Co.  v.  Lid- 
dell  Co.,  130  Ga.  8,  14  L.  R.  A.  (N.S.) 
168,  60  S.  E.  104. 

Kansas.  Citizens'  State  Bank  t. 
Shawnee  F.  Ins.  Co.,  01  Kan.  18,  40 
L.  R.  A.  (N.S.)  072,  137  Pac.  78. 

Massachusetts.  Boston  Co-Operative 
Bank  v.  American  C.  Ins.  Co.,  201  Mass. 
350,  23  L.  R.  A.  (N.S.)  1147,  87  N.  E. 
504. 

Pennsylvania.  Moore  v.  Niagara 
Fire  Ins.  Co.,  100  Pa.  St.  40,  85  Am.  St. 
Rep.  771,  48  Atl.  860. 

South  Dakota.  Smith  v.  Retail  Mer- 
chants' F.  Ins.  Com  20  S.  D.  332,  42  L. 
R.  A.  (N.S.)   173,  137  N.  W.  47. 

Wisconsin.  Hotclikiss  v.  Home  Ins. 
Co.,  58  Wis.  297,  17  N.  W.  138. 
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company  in  accepting  a  payment  after  the  policy  has  expired  will 
operate  as  a  waiver  of  such  default  in  that  particular  instance,  it 
will  not  operate  as  a  waiver  of  such  conditions  with  reference  to 
renewals  pf  the  policy  in  the  future.'  Waiver  of  a  condition 
against  incumbrances  in  favor  of  a  given  incumbrance,  does  not 
operate  as  a  waiver  of  a  subsequent  incumbrance,'  although  such 
incumbrance  is  given  to  the  same  creditor.^  A  waiver  of  a  condi- 
tion against  incumbrances  on  realty  is  not  a  waiver  of  a  condition 
against  incumbrances  on  personalty  which  are  included  in  the  same 
insurance  policy.'  A  waiver  of  a  condition  against  incumbrances 
is  not  a  waiver  of  a  condition  against  sale,'  although  the  property 
is  sold  in  satisfaction  of  such  incumbrance.^*  A  waiver  of  a  condi- 
tion against  an  absolute  assignment  is  not  a  waiver  of  a  condition 
requiring  absolute  ownership  where  the  assignment  is  made  to  an 
assignee  in  trust.^' 

If,  on  the  other  hand,  the  waiver  as  to  a  past  breach  is  of  such 
a  character  that  it  misleads  the  adversary  party  and  induces  him 
to  believe  that  such  conditions  will  not  be  insisted  upon  in  the 
future,  such  waiver  of  a  past  breach  operates  as  a  waiver  of  a 
future  breach  of  the  same  general  character."  If  the  property 
owner  under  a  building  contract  has  made  payments  habitually 
without  insisting  upon  the  approval  of  the  architect  as  a  condition 
precedent,  such  conduct  on  his  part  will  be  regarded  as  a  waiver 
of  such  approval  as  to  subsequent  payments,^'  at  least  if  the  prop- 
erty owner  has  not  given  fair  notice  to  the  contractor  that  he  pro- 
poses to  insist  upon  such  condition  in  the  future.     The  habitual 


•  Upton  V.  Travelers'  Insurance  Co., 
—  Cal.  — ,  2  A.  L.  R.  1597,  178  Pnc.  851. 

t  Hartford  F.  Ins.  Co.  v.  Liddell  Co., 
130  Ga.  8»  14  L.  R.  A.  (N.S.)  168,  60  S. 
B.  104. 

T  Hartford  P.  Ins.  Co.  v.  Liddell  Co., 
ISO  Ga.  8,  14  L.  R.  A.  (N.S.)  168,  60  S. 
E.  104. 

I  Atlas  Reduction  Co.  ▼.  New  Zea- 
land Ins.  Co.,  138  Fed.  497,  9  L.  R.  A. 
(N.S.)  433. 

t  Citizens'  State  Bank  ▼.  Shawnee  F. 
Ins.  Co.,  91  Kan.  18,  49  L.  R.  A.  (N.S.) 
«72,  137  Pac.  78;  Boston  Co-operative 
Bank  v.  American  C.  Ins.  Co.,  201  Mass. 
350,  23  L.  R.  A.  (N.S.)  1147,  8T  N.  E. 
504. 


to  Citizens'  State  Bank  v.  Shawnee  F. 
In«.  Co.,  91  Kan.  18,  49  L.  R.  A.  (N.S.) 
972.  137  Pac.  78;  Boston  Co-operative 
Bank  v.  American  C.  Ins.  Co.,  201  Mass. 
350,  23  L.  R.  A.  (N.S.)  1147,  87  N.  E. 
594. 

11  Smith  V.  Retail  Merchants'  F.  Ins. 
Co.,  29  S.  D.  332,  42  L.  R.  A.  (N.S.) 
173,  1.37  N..W.  47. 

12  Inter-Southern  Life  Ins.  Co.  v.  Duff, 
184  Ky.  227,  211  S.  W.  738;  Young  v. 
Hartford  Life  In«.  Co.,  —  Mo.  — ,  211 
S.  W.  1 ;  Pacific  Mutual  Life  Insurance 
Co.  V.  McDowell,  42  Okla.  300,  L.  R.  A. 
'1918E,  391,  141  Pac.  273;  Pauley  v.  Sun 
Ins.  OflRpp.  70  W.  Va.  187,  90  S.  E.  552. 

ULansford  v.  Wren,  64  W.  Va.  458, 
63  S.  E.  308. 
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conduct  of  an  insurance  company  in  accepting  premiums  after  the 
time  specified  in  the  original  contract  for  the  renewal  thereof,  will 
operate  as  a  waiver  as  to  future  payments  if  such  custom  has  mis- 
led such  policyholders^* 

If  the  party  to  a  contract  waives  a  condition  which  is  inserted 
for  his  benefit,"  such  as  a  condition  requiring  the  adversary  party 
to  give  certain  security  for  credit  which  is  extended  to  him»"  it  is 
held  that  on  the  one  hand  such  waiver  does  not  prevent  the  party 
for  whose  benefit  such  condition  is  inserted  from  retracting  such 
waiver  and  electing  to  insist  on  the  performance  of  such  condition 
in  the  future;  but  that  on  the  other  hand  he  must,  in  such  case, 
give  reasonable  notice  to  the  adversary  party  of  his  intention  to 
insist  upon  the  performance  of  the  original  contract. 

If  a  provision  in  a  policy  of  insurance,  requiring  action  thereon 
to  be  brought  within  a  certain  time,  has  been  waived  by  the  con- 
duct of  the  insurer  in  treating  such  policy  as  in  effect,  it  is  held  in 
some  jurisdictions  that  his  subsequent  denial  of  liability  operates 
as  a  retraction  of  such  waiver  to  the  extent  that  the  insured  must 
at  least  bring  an  action  within  a  reasonable  time  after  the  insurer 
has  denied  such  liability."  In  other  jurisdictions,  however,  it  is 
held  that  if  such  provision  is  waived,  it  is  waived  as  a  finality; 
and  that  the  insured  can  bring  an  action  at  any  time  within  the 
period  fixed  by  the  Statute  of  Limitations."  This  result  is  due  in 
part  to  the  fact  that  provisions  of  this  sort  are  regarded  by  the 
courts  with  considerable  hostility  as  being  in  derogation  of  the 
general  policy  of  the  state  as  expressed  in  its  Statute  of  Limitations ; 
and  while,  as  a  rule,  the  dislike  of  these  covenants  is  not  strong 
enough  to  induce  the  courts  to  treat  them  as  invalid,"  the  courts 
are  quite  willing  to  find  that  the  parties  have  waived  such  provi- 
sions and  that  such  waiver  is  final. 


W  Pacific  Mutual  Life  Insurance  Co. 
T.  McDowell,  42  Okla.  300,  L.  R.  A. 
1918E,  391,  141  Pac.  273. 

UPanontsos  v.  Raymond  Hadley 
Corporation  [19171.  2  K.  B.  473  [af- 
flnning  (1917),  1  K.  B.  7671. 

ItPanoutsos  v.  Raymond  Hadley 
Corporation  [1917],  2  K.  B.  473  [af- 
flnninj?  (1917),  1  K.  B.  7671. 

"  Phillips  V.  Union  Central  Life  Ins. 
Co.,  101  Fed.  33;  Goodwin  v.  Merchants' 
&  Bankers'  Mutual  Ins.  Co.,   118  la. 


601,  02  N.  W.  894;  Gilbert  v.  Globe  & 
Rutpers  Fire  Insurance  Co.,  —  Cr.  — , 
3  A.  L.  R.  205,  174  Pac.  1161;  David 
V.  Oakland  Home  Ins.  Co.,  11  Wash. 
181.  39  Pac.  443. 

It  Lynchburg  Cotton  MiU  Co.  v. 
Travelers'  Tne.  Co.,  149  Fed.  954.  9  L. 
R.  A.  (N.S.)  654;  Philadelphia  Casualty 
Co.  V.  Thacher,  236  Fed.  869;  GaUoway 
V.  Standard  Fire  Ins.  Co.,  45  W.  Va. 
237,  31   R.  E.  969. 

«  8ee  §  732. 
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NATURE  AND  CLASSES 

§2667.  Oeneral  nature  of  impossibility.  The  term  ^impossi- 
bility," like  so  many  other  terms  of  our  law,  is  not  in  its  origin  a 
technical  legal  term,  but  it  is  a  term  taken  over  from  popular  usage 
and  employed  in  the  law  in  a  variety  of  meanings,  varying  from 
its  original  popular  meaning  to  a  highly  technical  legal  meaning, 
which,  however,  it  is  difficult  to  define  in  abstract  terms.^  This  is 
one  of  the  characteristics  of  our  unfortunate  legal  nomenclature;^ 
but  the  difficulties  which  are  always  caused  by  so  lax  a  use  of 
technical  legal  language  are  perhaps  more  marked  in  the  use  of 
this  term  than  in  the  use  of  most  of  the  other  terms,  since,  in  many 
of  the  other  terms  which  are  carried  over  from  ordinary  use,  the 
popular  meaning  has  frequently  been  superseded  by  the  technical 

1  See  US  2668  et  seq.  2See  §  56. 
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meaning,  at  least  in  the  usage  of  the  courts  and  the  text-writers, 
while  in  the  case  of  this  term  the  popular  meaning  survives  in 
ordinary  language  and  is  frequently  employed  by  the  courts. 

In  its  ordinary  meaning,  impossibility  is  practically  synonymous 
with  impracticability.  It  means  the  quality  of  being  impossible; 
and  ** impossibility"  is  frequently  defined  as  insuperably  difficult 
in  view  of  the  circumstances.  In  this  sense  of  the  term,  the  ability 
of  the  person  who  is  attempting  to  perform,  together  with  the 
special  circumstances  of  the  case,  is  the  test  for  determining 
whether  the  thing  is  impossible  or  not.  In  law  the  term  **  impos- 
sibility'' is  frequently  used  in  this  sense,  but  it  is  then  said  that 
impossibility  has  no  effect  upon  the  contract.'  If  impossibility  is 
used  as  indicating  a  state  of  facts  which  operate  to  prevent  the 
contract  from  coming  into  existence,  on  the  one  hand,  or  which 
operate  as  a  discharge  of  an  existing  contract,  on  the  other,  it 
is  ordinarily  used  without  any  reference  to  the  actual  ability  of 
the  specific  individual  whose  obligation  to  perform  is  in  question; 
and  the  facts  which  are  regarded  as  creating  impossibility  are,  at 
the  very  least,  facts  which  would  prevent  any  one,  no  matter  what 
his  actual  ability,  from  performing  such  obligation.  In  this  connec- 
tion, however,  it  may  be  added  that  even  facts  of  this  sort  are 
frequently  regarded  by  the  courts  as  falling  short  of  impossibility, 
in  the  sense  in  which  the  term  is  used  to  indicate  that  the  contract 
does  not  come  into  existence,  on  the  one  hand,  or  is  discharged,  on 
the  other.* 

While  the  term  impossibility  is  ordinarily  used  without  any 
qualifying  adjectives,  it  might  be  suggested  that  if  the  courts  are 
to  continue  to  use  the  term  impossibility  as  applying  to  facts  which 
do  not  affect  the  contract  as  well  as  to  facts  which  do  affect  it  in 
some  way,  the  former  class  of  facts  might  be  called  inoperative 
impossibility,  while  the  latter  class  of  facts  might  be  called  opera- 
tive impossibility.  No  such  distinction  is  ordinarily  made,  however; 
and  the  term  impossibility  is  used  without  qualification,  both  of 
the  operative  and  of  the  inoperative  facts. 

§  2668.  Classes  of  operative  impossibility.  Operative  impossi- 
bility may  be  classified  according  to  the  time  at  which  the  impos- 
sibility exists,  and  according  to  the  nature  of  the  means  by  which 
performance  is  rendered  impossible.  With  reference  to  the  time  at 
which  the   impossibility   exists,   impossibility  may   be   classed 

3  See  {§2696  and  270»  et  seq.  4  See  19  2606  and  2703  et  aeq. 
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impossibility  which  exists  when  the  contract  is  made,  which  is 
sometimes  referred  to  as  original  impossibility ;  ^  and  impossibility 
which  arises  after  a  contract  is  made  and  which  operates  as  a  dis- 
charge thereof,  which  is  sometimes  referred  to  as  subsequent 
impossibility  or  supervening  impossibility.^  The  importance  of  the 
distinction  between  the  two  classes  grows  out  of  the  fact  that 
original  impossibility  prevents  the  existence  of  the  contract,*  while 
subsequent  or  supervening  impossibility  does  not  prevent  the  exist- 
ence of  a  contract,  but  operates  as  a  discharge  of  a  contract  which 
was  originally  valid  and  enforceable.*  For  this  reason,  in  some 
jurisdictions  at  least,  quasi-contractual  rights  arise  when  a  con- 
tract which  was  originally  valid  and  which  has  been  performed  in 
part,  has  been  discharged  in  this  way.* 

With  reference  to  the  means  by  which  a  contract  is  rendered 
impossible,  impossibility  may  be  classed  as  impossibility  caused  by 
certain  facts,*  and  impossibility  caused  by  the  act  .or  opera- 
tion of  the  law  or  of  the  state.^  It  may  be  noted  in  this  con- 
nection that  while  subsequent  or  supervening  impossibility  may  be 
due  either  to  the  existence  of  certain  classes  of  facts,*  or  to  the 
operation  of  the  law  or  the  act  of  the  state,*  original  impossibility 
is  ordinarily  regarded,  with  few  exceptions,^*  as  due  to  the  exist- 
ence or  non-existence  of  certain  facts."  Except  for  a  few  examples 
of  original  impossibility  which  are  explained  as  being  due  to  the 
operation  of  the  rule  of  law,"  a  contract  which  is  inoperative  when 
it  is  made,  because  it  violates  certain  rules  of  law,  is  ordinarily 
treated  as  a  void  or-  illegal  contract,"  and  not  as  a  contract  which 
is  inoperative  because  of  impossibility. 

II 

ORIGINAL  IMPOSSIBILITY 

§  2609.  Original  impoaribility— Impossibility  of  fact— Impossi- 
bility apparent  on  face  of  contract.  Original  impossibility  of  fact 
is  ordinarily  divided  into  two  classes,  one  of  which  includes  con- 
tracts in  which  the  impossibility  is  apparent  on  the  face  of  the 

1  See  II  2660  et  seq.  *  See  ||  2669  et  seq.  and  2681  et  bo<). 

ISec  112678  et  seq.  *See  1 1  2607  et  seq. 

tSee  112669  et  seq.  f*See  §2672. 

4  See  II 2673  et  seq.  and  2711  et  seq.  11  See  ||  2669  et  seq. 

•  See  II  2714  et  seq.  «  See  S  2672. 

•  See  112660  et  seq.  and  26S1  et  seq.  19  See  §|  657  et  seq. 
7  See  1 2672  and  ||  2697  et  seq. 
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contract,  at  least  to  one  ^vho  has  the  knowledge  with  which  the  law 
assumes  all  reasonable  human  beings  to  be  possessed,  irrespective 
of  the  knowledge  which  the  specific  individual  actually  possesses  in 
the  specific  caseJ  The  other  examples  which  are  usually  given  by 
way  of  illustration,  such  as  a  contract  to  secure  a  unicorn,  or  to 
touch  the  sky,  or  to  go  from  London  to  Borne  in  three  hours,  are 
usually  taken  from  Roman  law  or  from  early  English  illustrations, 
which  were  possibly  borrowed  in  part  through  Bracton  from  Roman 
law.^  Some  of  the  illustrations  found  in  the  earlier  books  with 
reference  to  the  period  within  which  a  journey  is  to  be  accom- 
plished would  be  regarded  as  perfectly  possible  under  modem 
conditions. 

From  the  nature  of  the  case,  it  is  far  easier  to  suggest  hypo- 
thetical illustrations  than  actual  adjudications.  A  covenant  to 
perform  an  act  before  the  covenant  itself  is  made,*  or  to  perform 
conjurations,^  are  actual  illustrations  of  the  application  of  this 
doctrine. 

It  is  not  necessary,  however,  to  invoke  the  theory  of  responsibil- 
ity to  explain  cases  of  this  sort.  If  the  covenant  is  impossible  of 
performance  on  its  face,  it  can  not  operate  as  a  consideration  for 
the  covenant  of  the  adversary  party,  which  is  made  in  considera- 
tion of  such  impossible  covenant.  Cases  of  this  sort  are  therefore 
really  cases  in  which  the  promise  of  one  party  is  gratuitous  in  legal 
effect,  because  the  promise  of  the  other  party  is  unenforceable ;  but 
it  is  unenforceable,  however,  because  it  is  impossible  on  its  face. 

• 

§  2670.  Original  impossibility — ^Impossibility  of  fact — ^Zmpossi- 
bility  not  apparent  on  face  of  contract.  Original  impossibility  of 
fact  may  exist  where  the  contract  is  not  impossible  of  performance 
on  its  face,  since  the  subject-matter  of  the  contract  is  one  the 
existence  of  which  is  possible ;  but  where  the  contract  is,  neverthe- 
less, impossible  of  performance  in  fact,  because  the  subject-matter 
with  which  the  parties  believe  that  they  are  dealing,  does  not 
exist  in  fact.^    One  of  the  most  common  illustrations  of  impossibil- 

IHnll  V.  Cazenove,  4  East.  477;  The  roy  v.  Jacoboisky,  136  N.  Car.  443,  67 

Harrimnn,  7«  U.  S.   (9  Wall.)    Iftl,  19  L.  R.  A.  977,  48  S.  E.  796. 
L.   ed.  629;   Cooper   v.   Livingston,   19  4  Cooper  v.  Livinjjston,  19  Fla.  684. 

Fla.  684;  LeRoy  v.  JacoboRky,  136  N.  (The  covenant  in  this  case  was  illegal 

Car.  443.  67  L.  R.  A.  977,  48  S.  E.  796.  by  statute  as  well  as  impossible.) 

JRolle's  Abridgment.  Conditions  420.  1  England.    Couturier  v.  Has  tie,  5  H. 

a  Hall  V.  Cazenove,  4  East.  477;  Le  L.  673;  Smidt  v.  Tiden,  L.  R.  9  Q.  B. 

446. 
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ity  of  this  sort  is  found  in  contracts  by  which  the  owner  of  mineral 
land  grants  to  another  the  privilege  of  removing  mineral  there- 
from, and  the  latter  agrees  to  remove  a  certain  minimum  quantity 
of  mineral  and  to  pay  a  specified  royalty  therefor.  If  the  specified 
amount  of  mineral  does  not  exist  under  such  land,  this  fact  oper- 
ates as  a  discharge  of  the  contract  unless  the  party  who  agreed  to 
remove  such  minimum  amount  also  agreed  to  take  the  risk  of  a 
deficiency  in  quantity.*    A  sale  of  an  interest  in  realty  which  does 
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not  exist,  is  inoperative  unless  the  parties  thereto  intended  that 
such  risk  should  be  assumed  by  one  or  the  other.' 

Cases  of  this  sort  are  frequently  explained  on  the  theory  of 
original  impossibility;  and  they  are  frequently  explained  on  the 
theory  that  a  contract  must  have  a  subject-matter,  and  that  unless 
a  subject-matter  exists,  the  contract  lacks  one  of  its  essential 
elements.* 

These  cases  can  be  better  explained,  however,  on  the  theory  of 
mistake.  If  the  parties  assume  or  believe  that  the  subject-matter 
exists  when  in  fact  it  does  not  exist,  they  enter  into  the  contract 
through  mistake  as  to  the  existence  as  to  one  of  the  essential  ele- 
ments of  the  contract,  and  for  this  reason  no  valid  contract  exists.' 
That  it  is  mistake  rather  than  the  non-existence  of  the  subject- 
matter  that  renders  contracts  of  this  sort  invalid,  is  shown  by  the 
fact  that  if  the  existence  of  the  subject-matter  is  uncertain,  and  the 
parties  know  of  such  uncertainty,  and  entered  into  a  contract  by 
which  the  risk  of  its  non-existence  is  placed  upon  one  or  the  other 
of  the  parties,  such  transaction  is  valid  whether  the  subject-matter 
exists  or  not.*    If  the  parties  to  a  transaction  involving  realty  are 
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aware  that  they  are  ignorant  of  the  condition  of  4!6i5:tiir«,  failure 
of  title  is  not  regijrded  as  impossibility.^  *  •'••'     /     : ;.^ 

If  the  alleged  subject-matter  never  existed,  or  has  ceasefd*' 4j^'/ V 
exist,  and  the  parties  both  know  such  fact,  the  contract  is  not '  ' 
regarded  as  invalid  because  of  impossibility  or  mistake.  It  may  be 
invalid  if  such  alleged  subject-matter  was  the  only  consideration 
for  the  promise  which  it  is  sought  to  enforce,  but  the  invalidity  of 
the  contract  in  cases  of  this  sort  is  due  to  lack  of  consideration,  and 
not  to  mistake  or  impossibility. 

If  the  subject-matter  is  one  which  might  possibly  exist,  the  fact 
that  it  is  not  shown  to  exist  does  not  seem  to  be  regarded  as  suf- 
ficient to  show  original  impossibility.*  A*  contract  to  sell  salmon 
packed  in  Alaska,  to  be  **  exactly  like  Puget  Sound  fancy  Sockeye," 
has  been  held  to  be  valid,  although  such  fish  had  not  been  found  in 
Alaska,  since  it  was  not  shown  to  be  impossible  that  they  should 
exist  there.' 

§2671.  Difficulty  or  expense  as  original  impossibility.  Dif- 
ficulty or  expense  in  performance  is  not  regarded  as  original  im- 
possibility ^  any  more  than  it  is  regarded  as  subsequent  impos- 
sibility.* A  contract  to  pack  a  certain  kind  of  fish  at  a  given  point, 
and  to  sell  them,  has  been  held  to  be  possible  although  it  was  not 
shown  that  such  fish  could  be  obtained  within  many  hundreds  of 
miles  of  the  point  at  which  they  were  to  be  packed.' 

The  technical  application  of  the  rules  of  original  impossibility 
undoubtedly  leads  to  absurd  results  in  extreme  cases,  although  the 
nature  of  the  facts  is  such  that  these  absurdities  do  not  appear  so 
much  in  original  impossibility  as  they  do  in  subsequent  impossibil- 
ity. The  same  reasons  which  are  beginning  to  cause  the  courts  to 
declare  that  questions  of  subsequent  impossibility  should  be  treated 
as  the  average  man  would  treat  them,*  and  that  in  cases  in  which 
performance  is  possible  only  at  an  expense  which  is  ruinous  to  the 

^  SheflSeld  v.  Hancock  County,  164  la.  formed  by  packing  such  fif^h"  in  Alaska 

561,  146  N.  W.  439.  no  matter  wliere  they  were  captured.) 

•  Reid  V.  Alaska  Packing  Co.,  43  Or.  1  Reid  v.  Alaska  Packing  Co.,  43  Or. 

429,  73  Pac  337.  429,  73  Pac.  337. 

*Reid  V.  Alaska  Packing  Co.,  43  Or.  For  the  unconscionable  contract,  see 

429,  73  Pac.  337.  S§  636  et  seq. 

(An  additional  reason  for  upholding  2  See  §§2705  et  seq. 

this  contract  was   found  in   the   sug-  3  Reid  v.  Alaska  Packing  Co.,  43  Or. 

gestion  that  the  contract  might  be  per-  429,  73  Pac.  337. 

4  See  §2706. 
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one  party/ Arid*  (tf 'little  benefit  to  the  other,  the  parties  should  not 
be  *f  orbed  llito  such  economic  waste  under  penalty  of  an  action  to 
.i^aik>ver  damages  for  breach  of  contract,  induce  a  similar  feeling  in 
cases  of  original  impossibility. 

The  difficulty  in  formulating  a  rule  wluch  will  protect  the  rights 
of  both  parties  is  due  in  fact  to  our  theory  of  the  consequences  of 
impossibility.  The  courts  have  felt  that  tliey  had  to  choose  be- 
tween holding,  on  the  one  hand,  that  the  contract  was  possible  of 
performance,  and  giving  damages  for  breach  thereof;  and  of  hold- 
ing, on  the  other  hand,  that  the  contract  was  impossible  and  that 
in  case  of  original  impossibility  no  contractual  liability  had  ever 
existed.  In  this  dilemma'  the  courts  have  been  strongly  inclined  to 
hold  doubtful  contracts  as  possible  of  performance,  since  to  do 
otherwise  would  be  to  deny  all  rights  to  the  party  to  whom  such 
promise  was  made,  and  who  had  acted  in  reliance  thereon.  At  the 
same  time,  a  more  nearly  just  result  could  frequently  be  reached 
if  some  means  could  be  devised  for  making  full  compensation  for 
damages  actually  sustained  by  reliance  upon  such  promise,  while 
denying  damages  for  breach  of  contract  based  on  the  ordinary 
rules  for  determining  the  amount  of  damages.' 

§2672.  Original  impossibility— Impossibility  of  law.  A  con- 
tract, the  performance  of  which  is  forbidden  by  rules  of  law,  or 
the  performance  of  which  the  law  will  not  enforce,  is  ordinarily  an 
illegal  or  a  void  contract  because  of  the  nature  of  its  subject- 
matterj  There  are,  however,  cases  in  which  contracts  have  been 
held  to  be  unenforceable  on  the  theory  that  the  covenant  was  one 
which  was  legally  impossible.*  The  leading  case  on  this  subject  is 
the  case  by  which  an  agent  agreed  to  cause  the  discharge  of  a  debt 
which  was  due  to  his  principal.'  Possibly  the  agent  was  seeking 
a  private  advantage  for  himself,  since  the  courts  referred  to  the 
contract  as  ''illegal."  If  this  were  the  case,  the  theory  of  legal 
impossibility  would  be  superfluous.*  If  he  was  not  seeking  a  personal 
advantage,  but  was  assuming  to  act  as  agent,  he  was  exceeding  his 
authority.  Whatever  legal  consequences  might  follow,  it  is  not  ordi- 
narily regarded  as  a  case  of  impossibility.  It  has  been  held  that  a 
contract  by  which  one  party  covenants  that  the  land  of  another  will 

1  See  ch.  LXXXVII.  Specht  v.  Collina,  81  Tex.  213,  18  S.  W. 
ISee  11660  et  seq.                                      934;   Stevens  v.  Coon,  1  Finn.   (WiB.) 

2  Harvey    v.    Gibbons,    2    Lev.    161;       336. 

Providence    Albertype   Co.    v.   Kent   &         3  Harvey  v.  Gibbons,  2  Lev.  161. 
Stanley  Co.,  19  R.  L  561,  35  Atl.  152;  4  See  S  879. 
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sell  for  a  certain  price  at  a  certain  time,  is  legally  impossible.' 
Becent  authorities,  however,  do  not  regard  a  contract  of  this  sort 
as  legally  impossible.'  A  contract  by  a  town  to  pay  for  a  system 
of  Avatenvorks,  which  involves  the  use  of  wells  which  the  town  has 
not  been  authorized  by  law  to  use,  has  been  held  to  be  invalid  as 
le?a"y  impossible.'  A  contract  which  involves  the  sale  of  mining 
land  by  a  locator,  in  violation  of  the  mining  laAvs  of  the  United 
States,*  or  a  contract  by  which  one  corporation  agrees  to  discharge 
its  debts  by  issuing  stock  of  another  corporation  which  is  to  be 
formed  in  the  future,*  or  a  contract  by  which  a  parent  ajrrecs  to 
transfer  the  custody  of  an  adult  child,'*  all  have  been  regarded  as 
contracts  to  perform  legal  impossibilities. 

Outside  of  cases  in  which  no  consideration  exists,  or  the  subject- 
matter  is  such  as  to  render  the  contract  void  or  illegal,  the  tend- 
ency of  modern  authorities  seems  to  be  strongly  against  the  recog- 
nition of  the  doctrine  of  legal  impossibility."  A  contract  by  which 
A  agrees  to  sell  B's  property  at  a  certain  price,"  is  regarded  as 
legally  possible.  A  contract  by  which  A  agrees  to  obtain  the 
release  of  a  mortgage  which  is  due  to  B,  and  which  has  been  given 
to  secure  a  debt  which  is  past  due,  is  said  to  be  legally  possible, 
since  B  can  be  compelled  to  accept  payment.'* 


B Stevens  ▼.  Coon,  1  Finn.  (Wis  )  3j6. 

•  Hampe  v.  Sage,  87  Kan.  536,  125 
Pac.  53;  Hurless  v.  Wiley,  91  Kan.  347, 
L.  R.  A.  1915C,  177,  137  Pac.  981. 

7  Smith  y.  Stoughton,  ISo  Mass.  329, 
70  N.  E.  195. 

t  Miller  v.  Thompson,  40  Nev.  35,  160 
Pac.  775. 

9  Providence  Albertype  Co.  v.  Kent  & 
Stanley  Co.,  19  R.  I.  501,  35  All.  152. 

lODittrich  v.  Gobey,  119  Cal.  599,  51 
Pac  962. 

11  England.  Hibblewhite  t.  M'Mor- 
ine,  5  M.  &  W.  462. 

Alabama.  Baker  v.  Lehman,  186  Ala. 
493,  65  So.  321. 

Cafifonda.  Brimmer  ▼.  Salisbury, 
167  Cal.  522,  140  Pac.  30. 

Kamaa.  Hampe  y.  Sage,  87  Kan.  636, 
1-25  Pac.  53;  Hurleas  ▼.  Wiley,  91  Kan. 
347,  L.  R,  A.  1915C,  177,  137  Pac.  981. 

Hiclugan.      Tyng    y.    Converse,    180 

Mich.  105,  146  N.  W.  629. 
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Oregon.  Page  v.  Ford,  65  Or.  450,  45 
L.  R.  A.  (N.S.)  247.  131  Pac.  1013. 

A  contract  by  which  A  ajrrees  to  sell 
property  to  B,  which  A  does  not  own 
at  the  time  of  making  the  contract  is 
lejrally  possible. 

England.  Hibblewhite  v.  MTlforine, 
5  M.  &  W.  462. 

Alabama.  Baker  y.  Lehman,  186  Ala.. 
493,  65  So.  321. 

California.  Brimmer  v.  Salisbury, 
167  Cal.  522,  140  Pac.  30. 

Michigan.  Tyn<r  v.  Converse,  180 
Mich.  195,  146  N.W.  620. 

Oregon.  Page  v.  Ford,  65  Or.  450,  45 
L.  R.  A.  (N.S.)  247,  131  Pac.  1013. 

12  Hampe  y.  Sage,  87  Kan.  536,  125 
Pac.  53;  Hurless  v.  Wiley,  91  Kan.  347, 
L.  R.  A.  1915C,  177,  137  Pac.  981. 

18  Waterman  y.  Dutton,  6  Wis.  265. 
(B  could  not,  however,  be  compelled 
to  accept  payment  from  any  one  except 
his  debtor  or  the  agent  of  the  debtor.) 
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As  in  the  case  of  subsequent  impossibility/^  a  contract  to  per- 
form one  of  two  covenants  in  the  alternative,  is  not  regarded  as 
impossible,  although  performance  of  one  of  the  covenants  is  orig- 
inally impossible,  since  performance  of  the  alternative  covenant  is 
legally  possible.^*  Even  if  a  covenant  by  which  A  agrees  that  B's 
land  shall  sell  for  a  certain  price  is  legally  impossible^  a  covenant 
by  which  a  vendor  agrees  that  the  land  which  he  sells  to  the  ven- 
dee shall  sell  at  a  certain  profit  within  a  certain  time,  or  that  in 
default  thereof,  the  vendor  will  repurchase  such  land,  and  pay  the 
purchase  price  to  the  vendee,  is  enforceable,  since  the  last  covenant 
is  legally  possible." 

m 

SUBSEQUENT  IMPOSSIBILITY 


§2673.  Subsequent  impossibility — Origin  of  modem  doctrine. 
In  an  English  case,^  it  was  said  that  **  where  the  law  creates  a  duty 
or  charge  and  the  party  is  disabled  to  perform  it,  without  any 
default  in  him,  and  has  no  remedy  over,  there  the  law  will  excuse 
him.  •  •  •  But  when  the  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he 
may,  notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract."  The  case  in 
which  this  statement  was  made  was  really  not  a  case  of  impossibil- 
ity at  all.  An  action  was  brought  upon  a  covenant  in  a  lease  to 
pay  rent,  and  the  lessee  pleaded  that  he  had  been  expelled  and  kept 
out  of  possession  of  the  demised  premises  by  Prince  Rupert,  an 
alien-bom  and  an  enemy  to  the  king  and  his  kingdom,  and  that  by 
reason  of  such  expulsion  or  deprivation  of  possession  the  lessee 
jcould  not  come  into  possession  of  the  profits.  Either  this  was  an 
attempt  to  set  up  dispossession  by  one  who  did  not  claim  under  the 
lessor,  as  an  excuse  for  non-payment  of  rent,  or  else  it  amounted 
to  an  allegation  that  the  lessee  had  not  been  able  to  obtain  the 
funds  with  which  he  had  been  expected  to  pay  the  rent,  and  there- 
fore that  he  should  be  excused  from  paying.  Even  in  the  most 
liberal  possible  view  of  impossibility,  the  fact  that  the  debtor  has 

14  See  i  2708.  IS  Jonee  &  Laughlin  Steel  Co.  v.  Gra- 

il Jones  &  Laughlin  Steel  Co.  v.  Gra-  ham,  273  111.  377,  112  N.  E.  967.  *  (The 
ham,  273  111.  377,  112  N.  E.  967;  Hein-  le<?al  possibility  of  the  contract  was 
rich  y.  JenkinB,  98  Minn.  489,  108  N.  assumed  without  discussion  in  this 
W.  877.  case.) 

1  Paradine  v.  Jane,  Aleyn  26. 


4705  Impossibility  §  2674 

not  sufBcient  funds  with  which  to  pay  his  debts,  is  not  a  defense 
to  the  debtor  in  an  action  by  the  creditor;  and  this  case  could  be 
ignored  if  it  were  not  for  the  fact  that  the  decisions  since  that  time 
have  gone  back  to  this  case  as  the  basis  of  the  distinctions  which 
modem  courts  draw,  and  of  the  fundamental  theory  of  subsequent 
impossibility.  For  this  reason  it  is  necessary  to  distinguish  between 
impossibility  as  an  excuse  for  the  non-payments  of  obligations 
which  are  not  assumed  by  voluntary  agreement,  and  subsequent 
impossibility  as  an  excuse  for  non-payments  of  obligations  which 
are  assumed  by  voluntary  agreement. 

§2674.  Impossibility  as  affecting  obligation  not  assumed  by 
voluntary  agreement.  If  the  obligation  upon  which  the  action  is 
brought  is  not  assumed  by  voluntary  agreement,  but  it  has  been 
imposed  by  the  law  in  connection  with  the  surrounding  facts  and 
circumstances  of  the  case,  certain  forms  of  subsequent  impossibility, 
in  the  popular  sense  of  the  term,  which  arise  without  the  fault  of 
the  promisor,  may  discharge  him  from  liability.^  A  common  car- 
rier, whose  liability  to  transport  and  deliver  is  implied  from  the 
circumstances  of  his  accepting  goods  for  transportation,  is  dis- 
charged by  any  subsequent  impossibility,  which  amounts  to  an  act 
of  God,*  or  an  act  of  the  public  enemy,'  though  in  other  cases  he  is 
liable  as  an  insurer.^ 

The  term  ''act  of  God"  is  an  unfortunate  expression.  It  is  used 
to  describe  natural  forces  as  distinct  from  the  consequences  of 

IHick  V.  Rodocanachi  [1891]  2  Q.  B.  Co.  v.  Dreyfus,  42  Okla.  401,  L.  R.  A. 

026;  Seaboard  Air  Line  Ry.  t.  Mullin,  1915D,  547,  141  Pac.  773  (obiter). 

70  Fla.  450,  L.  R.  A.  1916D,  982,  70  So.  A  constitutional   provision    fixing   a 

467  (obiter) ;  Armstrong  v.  Illinois  Cen-  carrier's  liability  will  be  construed  as 

tral  Railroad  Co.»  26  Okla.  352,  29  L.  containing  an  implied  exception  as  to 

R.  A.  (N.S.)  671,  109  Pac  216.  acts  of  God  or  the  public  enemy.   Sbel- 

t  Gulf  Coast   Transportation  Co.  ▼•  labarger  Elevator  Co.  v.  Illinois  Central 

Howen,  70  Fla.  544,  L.  R.  A.  1916D,  974,  Railroad    Co.,  278   HI.   333,   L.   R.   A. 

70  So.  667  (obiter);  Wald  t.  Ry.,  182  1917E,  1011,  116  N.  E.  170. 

IlL  545,  53  Am.  St  Rep.  332,  35  L.  R.  >  Shellabarger  Elevator  Co.  ▼.  Illinois 

A,  356,  44  N.  E.  888;  Shellabarger  Ele-  Central  Railroad  Co.,  278  IlL  333,  L.  R. 

Tator  Co.  T.  Illinois  Central  Railroad  A,  1917E,  1011,  116  N.  E.  170  (obiter); 

Co.,  278  IlL  333,  L.  R.  A.  1917E,  1011,  Bland  ▼.  Adams  Express  Co.,  62  Ky. 

116  N.  E.  170  (obiter);   Armstrong  v.  (1  Dur.)  232,  85  Am.  Dec.  623;  Lewis 

Illinois  Central  Railroad  Co.,  26  Okla.  v.  Ludwick,  46  Tenn.  (6  Cold.)  368,  98 

352,  29  L.  R.  A.  (N.S.)   671,  109  Pac.  Am.  Dec.  454. 

216;  St.  Louis  &  San  Francisco  R.  R.  4  For  the  common  law  liability  of 

V  the  common  carrier,  see  i  740. 
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human  action,*  in  which  no  human  act  has  contributed  to  the  loss. 
An  unexpected  freezing  of  a  river,*  or  an  unexpected  and  unprece- 
dented flood,^  or  an  earthquake,'  or  an  unprecedented  snow  storm,* 
or  a  tornado  or  unprecedented  wind  storm,^*  is  an  act  of  God  in 
this  sense.  To  effect  a  discharge  of  liability  in  such  cases,  the 
direct  and  sole  cause  of  the  loss  must  be  the  act  of  6od.^^  If  the 
negligence  of  the  carrier  contributes  to  the  loss,^^  as  where  through 


B  England.  Forward  v.  Pittard,  1  T. 
R.  27. 

Colorado.  Blvthe  v.  Denver  &  R.  G. 
Ry.,  15  Colo.  333,  22  Am.  St.  Rep.  403, 
11  L.  R.  A.  615,  25  Pac.  702. 

Florida.  Seaboard  Air  Line  Ry.  v. 
:\Iiillin,  70  Fla.  450,  L.  R.  A.  1916D,  »S2, 
70  So.  467. 

Oklahoma.  Armstrong  v.  Illinoid 
Central  Ry.,  26  Okla.  352,  20  L.  R.  A. 
(X.S.)   671,  109  Pac.  216. 

South  Carolina.  Slater  v.  South  Car- 
olina Ry.,  29  S.  Car.  96,  6  S.   E.  936. 

The  fear  of  collusion  between  the 
common  carrier  and  thieves,  led  to  the 
adoption  of  this  term  so  ae  to  indicate 
the  liability  of  the  common  carrier  for 
all  losses  which  could  be  attributed  to 
human  action,  and  his  non-liability 
only  in  cases  in  which  the  loss  could 
not  be  attributed  to  human  agency. 

•  Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.  Dec.  745. 

7  Alabama.  Smith  v.  Ry.,  91  Ala.  455, 
24  Am.  St.  Rep.  929,  11  L.  R.  A.  619,  8 
So.  754. 

California.  Ryan  v.  Rogers,  96  Cal. 
349,  31  Pac.  244. 

Maine.  Libby  v.  Ry.,  85  Me.  34,  20 
L.  R.  A.  812,  26  Atl.  943. 

Hew  York.  Read  v.  Spaulding,  30  N. 
Y.  630,  86  Am.  Dec.  426. 

Ohio.  American  Express  Co.  v. 
Smith,  33  0.  S.  511,  31  Am.  Rep.  561. 

Oklahoma.  Chicago,  Rock  Island  & 
Pacific  Railroad  Co.  v.  Logan,  23  Okla. 
707,  29  L.  R.  A.  (N.S.)  663,  105  Pac. 
343  (obiter) ;  Armstrong  v.  Illinois  Cen- 
tral Railroad  Co..  26  Okla.  352,  29  L. 
R.  A.  CN.S.)  671,  109  Pac.  216. 


•  Slater  v.  South  Carolina  Ry..  -20  S. 
Car.  06,  0  S.  E.  936. 

•  Jones  V.  Minneapolis  Ry..  01  Minn. 
229,  103  Am.  St.  Rep.  .507,  07  X.  W. 
893;  Feinberg  v.  Delaware,  Lackawa\nn:\ 
&  Western  Ry.,  52  N.  J.  L.  451,  20  Atl. 
33;  St.  Loui6  &  San  Francisco  R.  R.  Co. 
V.  Dreyfus.  42  Okla.  401,  L.  R.  A.  1915D, 
547,  141   Pac.  773    (obiter). 

lORlythe  v.  Denver  Ry.,  15  Colo.  333. 
22  Am.  St.  Rep.  403,  11  L.  R.  A.  615.  25 
Pac.  702. 

11  Kentucky.  Styles  v.  Louisville  & 
X.  R.  Co.,  129  Ky.  175,  18  L.  R.  A. 
(N.S.)  86,  110  S.  W.  820. 

Michigan.  Michigan  Central  Ry.  v. 
Burrows,  33  Mich.  6. 

Missouri.     Davis  v.  Ry.,  89  Mo.  340. 

Ohio.    Daniels  v.  Ballentine,  23  O.  S 
532,  13  Am.  Rep.  264. 

Oklahoma.  St.  Louis  &  Santa  Fe  Ry. 
V.  Dreyfus,  42  Okla.  401,  L.  R.  A.  ini5D, 
547,  141  Pac.  773. 

Pennsylvania.  Lloyd  v.  Haugh  &  K. 
Storage  &  T.  Co.,  223  Pa.  St.  148,  21 
L.  R.  A.  (N.S.)   188,  72  Atl.  516. 

12  Arkansas.  Jonesboro  Lake  Citv 
&  Eastern  Ry.  v.  Dunnavant,  117  Ark. 
451,  174  S.  W.  1187. 

Florida.  Gulf  Coast  Transportation 
Co.  V.  Howell,  70  Fla.  544,  L.  R.  A. 
191 6D,  974,  70  So.  567;  Seaboard  Air 
Line  Ry.  v.  Mullin,  70  Fla.  4.30,  L.  R. 
A.  lOlOD,  982,  70  So,  467   (obiter). 

Louisiana.  National  Rice  Milling  Co. 
V.  Xew  Orleans  &  Northeastern  Ry., 
132  La.  615,  61  So.  708  (obiter). 

Nebraska.  Wabash  Ry.  v.  Sharpe,  76 
Neb.  424,  124  Am.  St.  Rep.  823,  107  N. 
W.  758;  Sunderland  Bros.  Co.  v.  Chica- 
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his  negligence  the  goods  are  exposed  to  a  flood,^*  or  to  a  storm,^* 
and  such  exposure  might  have  been  prevented  by  reasonable  care 
on  his  part,  the  fact  that  an  act  of  God  is  in  part  the  operating 
cause  of  the  loss  does  not  discharge  his  liability.  If  the  carrier 
neglects  to  employ  reasonable  means  of  finding  the  goods  after  the 
flood,  he  is  liable  thereforJ*  If  a  flood  (such  as  the  Johnstown 
flood)  causes  a  wreck,  and  the  carrier  neglects  to  protect  the  goods, 
vrhich  are  plundered,  the  negligence  of  the  carrier  to  guard  the 
goods  contributes  to  the  loss  and  the  carrier  is  liableJ* 

The  term  **act  of  God''  is  not  equivalent,  however,  to  ** over- 
powering force"  or  to  ^'inevitable  casualty/'"  Considerations  of 
public  policy,  the  chief  of  w^hich  was  the  danger  of  collusion  be- 
tween the  common  carrier  and  robbers,^'  caused  the  courts  to  hold 
the  common  carrier  to  his  liability  as  insurer  of  the  goods  in  all 
other  cases,  outside  of  the  act  of  God  and  the  public  enemy,  even 
if  the  loss  or  injury  to  the  goods  was  due  to  inevitable  casualty  or 
overpowering  force."    The  act  of  a  mob  is  not  the  act  of  the  public 


*TO.  Burlington  &  Qiiincy  Ry.,  SO  Xeb. 
rjfiO,  131  X.  W.  1047. 

Oldahoma.  Chicajro,  Rock  Island  & 
rju-ific  Railroad  Co.  v.  Logan,  23  Okla. 
707,  29  L.  R.  A.  (X.S.)  603,  105  Pac. 
C-!^;  ^'t.  Louis  &  San  Francisco  R.  R. 
Co.  V.  Dreyfus,  42  Okla.  401,  L.  R.  A. 
in].>D,  547,  141  Pac.  773. 

South  Carolina.  Ferguson  v.  South- 
ern Ry.,  91  S.  Car.  61,  74  S.  E.  1>9. 

Washington.  Smith  v.  Trading  Co., 
'20  Wash.  580,  44  L.  R.  A.  557,  56  Pac. 
372. 

13  Arkansas.  Joneeboro,  Lake  City 
&  Eastern  Ry.  v.  Dunnavant,  117  Ark. 
451,  174  S.  W.  1187. 

Florida.  Gulf  Coast  Transportation 
Co.  V.  Howell,  70  Fla.  644,  L.  R.  A. 
191 6t>,  974,  70  So.  567;  Seaboard  Air 
Line  Ry.  v.  Mullin,  70  Fla.  450,  L.  R. 
A.  1916D,  982,  70  So,  467  (obiter,  8« 
delay  in  transportation  was  not  re* 
garded  as  proximate  cause  of  loss). 

Louisiana.    National  Rice  Mill  Co.  v. 
Xew  Orleans  &  X.  E.  Ry.,  132  La.  615 
61  So.  708. 

Nebraska.  "Wabash  Ry.  v.  Sharpe 
76  Xeb.  424,  124  Am.  St.  Rep.  823,  107 
X.  AV.  758;  Sunderland.  Bros.  Co.  v.  Chi- 


cago, Burlington  &  Quincy  Ry.,  Sfl  Xeb. 
GCO,  131  X.  W.  1047. 

South  Carolina.  Ferguson  v.  South- 
ern Ry.,  91  S.  Car.  61,  74  S.  E.  i:n. 

•14  St.  Louie  &  San  Francisco  R.  R. 
Co.  V.  Dreyfus,  42  Okla.  401,  L.  R.  A. 
1915D,  547,  141  Pac.  773. 

II  Chicago,  Rock  Island  &  Pacific 
Railroad  Co.  v.  Logan.  23  Okla.  707,  29 
L.  R.  A,  (N.S.)  663,  105  Pac.  343. 

18  Lang  v.  Ry.,  154  Pa.  St.  342,  35 
Am.  St.  Rep.  846,  20  L.  R.  A.  300,  26 
AtL  370. 

IT  Trent  &  Mersey  Navigation  Co.  v. 
Wood,  4  Dougl.  287;  Missouri  Pacific 
Ry.  V.  Xevill,  60  Ark.  375,  46  Am.  St. 
Rep.  208,  28  L.  R..  A.  80,  30  S.  W.  425; 
Merchants*  Despatch  Co.  v.  Smith,  76 
111.  542;  Merritt  v.  Earle,  29  X.  Y. 
115. 

II  Forward  v.  Pittard,  1  T.  R.  27. 

II  Missouri  Pacific  Ry.  v.  Nevill,  GO 
Ark.  375,  46  Am.  St.  Rep.  208,  28  L.  R. 
A.  80,  30  S.  W.  425;  Merchants'  Des- 
patch Co.  V.  Smith,  76  111.  542;  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  V.  Chicago, 
242  111.  178,  44  L.  R.  A.  (X.S.)  358,  89 
X.  E.  1022. 
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enemy  within  the  meaning  of  this  rule,  and  the  carrier  is  liable  for 
damage  inflicted  by  a  mob  on  goods  in  his  custody  as  carrier.*  He 
is  also  liable  for  damage  due  to  fire  which  was  occasioned  by 
human  agency,  although  he  is  not  at  fault,  and  although  he  could 
not  have  prevented  the  loss  or  injury.*' 

Even  in  jurisdictions  in  which  the  act  of  a  tenant  for  years  in 
holding  over  after  his  term,  is  held  to  make  him  a  tenant  for  years 
without  regard  to  his  actual  intention,  such  consequence  does  not 
follow  if  his  act  in  holding  over  is  due  to  inevitable  casualty,^  such 
as  illness,^  or  inability  to  secure  means  of  moving  the  goods.'*  If 
the  holding  over  is  due  to  the  illness  of  a  subtenant,  who  is  in  the 
premises  in  violation  of  a  covenant  against  subletting,  the  tenant 
will  be  treated  as  a  tenant  from  year  to  year,  if  the  lessor  so  elects,* 
on  the  theory  that  the  impossibility  would  not  have  arisen  if  the 
tenant  had  performed  his  covenant. 

Since  these  are  cases  in  which  the  liability  is  imposed  by  law, 
and  not  created  by  contract,  further  discussion  here  is  unnecessary. 


§  2675.  Impossibility  as  affecting  liability  assumed  by  voluntary 
agreement — General  nature  of  impossibility.  If  the  obligation  which 
it  is  sought  to  enforce  is  one  which  is  created  by  the  express  agree- 
ment of  the  promisor,  it  is  laid  down  as  a  general  rule,  subject  to 
exceptions  which  are  considered  hereafter,'  that  subsequent  impos- 
sibility does  not  excuse  performance.*    Since  there  are  certain  weU- 


M  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Chicago,  242  111.  178,  44  L.  R.  A.  (N.S.) 
358,  89  N.  £.  1022;  Missouri  Pacific  Ry. 
T.  Nevill,  60  Ark.  375,  46  Am.  St.  Rep. 
208,  28  L.  R.  A.  80,  30  S.  W.  425. 

21  ^lerchants'  Despatch  Co.  v.  Smith, 
76  111.  642. 

aHerter  v.  Mullin,  159  N.  Y.  28,  70 
Am.  St.  Rep.  517,  44  L.  R.  A.  703,  53 
N.  E.  700;  Grice  v.  Todd,  120  Va.  481, 
L.  R.  A.  1917D,  512.  91  S.  E.  609. 

Contra,  Mason  ▼.  Wierengo,  113  Mich. 
151,  67  Am.  St.  Rep.  461,  71  N.  W.  489. 

23Herter  v.  Mullen,  159  X.  Y.  28,  70 
Am.  St.  Rep.  517,  44  L.  R.  A.  703,  53 
N.  E.  700. 

M  Grice  v.  Todd,  120  Va.  481.  L.  R.  A. 
1917D,  512,  91  S.  E.  609. 

aHaynes  v.  Aldrich,  133  N.  Y.  287, 
28  Am.  St.  Rep.  636,  31  N.  £.  94. 


ISee  SI  2676  et  seq. 

2  England.  Prince  v  Ha  worth  [1905] 
2  K.  B.  768. 

United  States.  Dermott  v.  Jones,  09 
U.  S.  (2  Wall.)  1,  17  L.  ed.  702;  The 
Harriman,  76  U.  S.  (9  Wall)  161,  19  L. 
ed.  629;  Jones  y.  United  States,  96  U. 
S.  24,  24  L.  ed.  644;  Chicago,  M.  &  St. 
P.  Ry.  V.  Hoyt.  149  U.  S.  1,  37  L.  ed. 
625;  Jacksonville,  M.  P.  R.  &  Nav.  Co. 
V.  Hooper,  160  U.  S.  514,  40  L.  ed.  515; 
Northern  P.  R.  Co.  v.  American  Trading 
Co.,  195  U.  S.  439,  49  L.  ed.  269;  Barry 
V.  United  States,  229  U.  S.  47.  57  L.  ed. 
1060;  Columbus  Railway,  Power  A, 
Light  Co.  V.  Columbus,  249  U.  S.  399, 
—  L.  ed.  —  [afBrming,  2.53  Fed.  4991; 
Central  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  31  Fed.  440;  Robson  t.  Mis- 
sisfiippi  River  Logging  Co.,  61  Fed.  893; 
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recognized  exceptions  to  this  rule,'  it  is  clear  that  the  rule  itself 
is  not  intended  as  a  complete  or  agreed  statement  of  the  law.  In 
most  cases  in  which  it  is  necessary  to  lay  down  a  general  rule  and 
then  to  qualify  the  rule  by  a  number  of  exceptions,  either  the  original 
rule  is  stated  inadequately,  on  the  one  hand,  or  else  the  courts  have 
decided  the  cases  as  they  arise  without  any  regard  to  general  theory. 
The  lack  of  a  general  theory  is  apparent  as  soon  as  an  attempt  is 
made  to  state  the  classes  of  the  exceptions  to  the  general  rule ;  and 
it  is  even  more  apparent  when  an  attempt  is  made  to  formulate  a 
general  principle  which  underlies  the  specific  classes  of  exceptions 
and  which  will  solve  new  cases  as  they  arise.  Attempts  have  been 
made  to  state  a  general  principle  which  will  explain  all  the  recog- 
nized exceptions. 


Link  Belt  Engineering  Co.  y.  United 
States,  142  Fed.  243;  Ferguson  v.  Om- 
aha &  S.  W.  R.  Co.,  227  Fed.  513;  Berg 
V.  Erickson,  234  Fed.  817,  L.  R.  A. 
1017A,  648. 

AUbamA.  McGehee  y.  Hill,  4  Port. 
(Ala.)  170,  29  Am.  Dec  277;  Meri- 
wether Y.  Lowndes  County,  89  Ala. 
362,  7  So.  198. 

California.  Law  y.  San  Francisco 
Gas  k  Electric  Co.,  168  Cal.  112,  142 
Pac.  52. 

Connecticnt  School  Dist.  y.  Dauchy, 
2o  Conn.  530,  68  Am.  Dec.  371. 

Illinois.  Summers  y.  Hibbard,  153 
111.  102,  46  Am.  St.  Rep.  872,  38  N.  E. 
890. 

Indiana.  Prather  y.  Latshaw,  — 
Ind.  — ,  122  N.  E.  721. 

Iowa.  Mahaska  County  State  Bank 
V.  Brown,  159  la.  577,  141  N.  W.  459. 

Kansas.  Cox  y.  Chase,  95  Kan.  531, 
L.  R.  A.  1915E,  590,  148  Pac.  766;  Car- 
ter Y.  Wilson,  102  Kan.  200,  169  Pac. 
1139. 

Kentucky.  LouisYille  &  K.  R.  Co.  v. 
Crowe,  156  Ky.  27,  49  L;  R.  A.  (N.S.) 
848.  160  S.  W.  759. 

Maryland.  Ees-Arr  Knitting  Mills  y. 
Fischer,  132  Md.  1,  103  Atl.  91. 

Maaaadinsetta.  Adams  y.  Nichols,  36 
Mass.  (19  Pick.)  275,  31  Am.  Dec.  137; 
Rowe  Y.  Peabody,  207  MaM.  226,  93 
N.  E.  604. 


Minnesota.  Cowley  y.  DaYidBon,  13 
^linn^  92;  Stees  y.  Leonard,  20  Minn. 
494 ;  Anderson  Y.  May,  50  Minn.  280,  36 
Am.  St.  Rep.  642,  17  L.  R.  A.  555,  62  N. 
W.  530;  Belle  Plaine  First  National 
Bank  y.  McConnell,  103  Minn.  340,  123 
Am.  St.  Rep.  336,  14  L.  R.  A.  (N.S.) 
616,  114  N.  W.  1129  (obiter);  HaUoran 
Y.  Schmidt  Brewing  Co.,  137  Minn.  141, 
L.  R.  A.  1917E,  777,  1«2  N.  W.  1082. 

Mississippi.  Hood  y.  Moffett,  100 
Miss.  757,  L.  R.  A.  1916B,  622,  69  So. 
664. 

Wcw  York.  Beach  y.  Crain,  2  N.  Y. 
86,  49  Am.  Dec.  369;  Tompkins  y.  Dud- 
ley, 25  N.  Y.  272,  82  Am.  Dec.  349; 
Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
Rep.  41.);  Stewart  y.  Stone,  127  N.  Y. 
500,  14  L.  R.  A.  215,  28  N.  E.  695. 

North  Dakota.    Grady  y.  Schweinler, 

16  N.  D.  4.r2,  125  Am.  St.  Rep,  674,  14 
L.  R.  A.  (X.S.)  1089,  113  N.  W.  1031; 
Gile  V.  Interstate  Motor  Car  Co.,  27  N. 
D.  108,  L.  R.  A.  1915B,  109,  145  N.  W. 
732. 

PennsylYania.    Hoy  y.  Holt,  91  Pa. 
St.  88,  36  Am.  Rep.  659. 
Rhode  Island.    Parker  y.  Macomber, 

17  R.  L  674,  16  L.  R.  A.  858,  24  Atl.  464. 
Virginia.    Virginia  Iron,  Coal  &  Coke 

Co.  Y.  Graham,  —  Va.  — ,  98  S.  E.  659. 

West  Virginia.  Vale  y.  Suiter,  58  W. 
Va.  353,  52  S.  E.  313. 

SSee  {§2676  et  seq. 
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It  has  been  said  that  any  subsequent  act  or  event  which  prevents 
performance  must  be  regarded  as  operative  impossibility  which  will 
discharge  the  contract,  as  it  appears  that  the  parties  intended  such 
act  or  event  as  an  implied  condition  subsequent  upon  the  happening 
of  which  the  contract  should  be  discharged.*  As  in  other  cases  in 
which  the  doctrine  of  implied  conditions  is  invoked,*  the  courts  are 
attempting  to  justify  the  result,  which  they  have  reached  on  other 
grounds,  by  the  use  of  a  fiction  which  is  unnecessary  and  which 
gives  no  help  to  the  solution  of  cases  in  advance.  Until  we  know 
^vhether  the  court  regards  the  subsequent  act  or  event  as  amounting 
to  operative  impossibility  which  discharges  the  contract,  it  is  im- 
possible to  know  whether  the  court  regards  such  act  or  event  as  an 
implied  condition  subsequent. 

Another  attempt  to  state  the  general  theory  which  underlies  the 
exceptional  cases  in  which  operative  impossibility  exists,  puts  the 
principle  in  the  following  form:  If  the  subsequent  act  or  event 
which  prevents  performance  is  one  which  is  not  fairly  within  the 
meaning  of  the  contract,  and  which  the  parties  can  not  be  assumed 
to  have  contemplated  when  they  entered  into  the  contract,  such 
act  or  event  amounts  to  operative  impossibility  and  discharges  per- 
formance.* 


4EnglaBd.  Nickoll  V.  Aflhton  [19011, 
2  K.  B.  1-36;  Horlock  v.  Beal  [1916],  1 
A.  C.  486;  F.  A.  Tamplin  Steamship  Co. 
V.  Anglo-Mexican  Petroleum  Products 
Co.  ri916],  2  A.  C.  397. 

United  States.  Reed  v.  United 
States,  78  U.  S.  (11  Wall.)  591,  20  L. 
€d.  220. 

Alabama.  Griel  Bros.  Co.  v.  Mabson, 
170  Ala.  444,  43  L.  R.  A.  (X.S.)  664,  60 
So.  876. 

Maine.  American  Mercantile  Excb.  Co. 
V.  Blunt,  102  Me.  128,  120  Am.  St.  Rep. 
403,  10  L.  R.  A.  (N.S.)  414,  10  Am.  & 
Kncy.  Ann.  Cas.  1022,  66  Atl.  212. 

Michigan.  Hooper  v.  Mueller,  158 
Mich.  595,  133  Am.  St.  Rep.  399,  123  N. 
W.  24. 

Minnesota.  Dow  v.  Sleepy  Eye  State 
Bnnk,  88  Minn.  355,  93  N.  W.  121. 

New  York.  Dexter  v.  Norton,  47  N. 
Y.  62,  7  Am  Rep.  415;  Dolan  v.  Rod- 
gers,  149  N.  Y.  489,  44  N.  E.  1«7;  Buf- 
falo &  Lancaster  Land  Co.  v.  Bellevue 


Land  &  Improvement  Co.,  165  N.  Y. 
247,  51  L.  R.  A.  9ol,  59  N.  E.  5;  Cam- 
eron-Hawn  Realty  Co.  v.  Albany,  207 
X.  Y.  377,  49  L.  R.  A.  (N.S.)  92*2,  101 
N.  E.  162. 

Tennessee.  Heart  v.  East  Tennessee 
Brewing  Co.,  121  Tenn.  69,  130  Am.  St. 
Rep.  753,  19  L.  R.  A.  (X.S.)  964,  113  S. 
W.  364. 

Virginia.  Virginia  Iron,  Coal  &  Coke 
Co.  V.  Graham,  —  Va.  — ,  98  S.  E.  659. 

Washington.  The  Stratford  v.  Seattle 
Brewing  &  Malting  Co.,  94  Wash.  125, 
L.  R.  A.  1917C,  931,  162  Pac.  31. 

For  a  genuine  case  of  construction 
see,  Halloran  t.  Schmidt  Brewing  Co., 
137  Minn.  141,  L.  R.  A.  1917E,  777,  162 
N.  W.  1082. 

•  See  i  2.577  and  ch.  LXXXW. 

•  Chicago,  Milwaukee  &  St.  Paul  Ry. 
V.  Hoyt,  149  U.  S.  1,  37  L.  ed.  625; 
Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
Rep.  415;  Stewart  v.  Stone,  127  N.  Y. 
500,  14  L.  R.  A.  215,  28  N.  E.  593;  Park- 
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This  fcrm  of  stating  the  rule  conforms  more  nearly  to  the  actual 
facts  of  the  case  than  the  former  method  of  stating  it.  The  con- 
verse of  the  statement  is  undoubtedly  correct.  If  the  contract  shows 
that  the  parties  have  contemplated  the  possibility  of  some  subse- 
quent act  or  event  which  renders  performance  impossible,  and  if 
they  have  made  provision  therefor,  putting  the  risk  of  loss  on  one 
or  the  other  of  the  parties  to  the  contract  or  apportioning  the  loss, 
such  provisions  are  valid,  and  full  effect  will  be  given  thereto.^  This, 
however,  is  merely  a  special  form  of  express  condition  subsequent,* 
and  since  the  parties  have  agreed  in  advance  upon  the  consequences 
of  the  happening  of  such  future  act  or  event  which  prevents  per- 
formance, the  ordinary  rules  of  impossibility  have  no  application. 


er  T.  Macomber,  17  R.  I.  674,  16  L.  R. 
A.  858,  24  AtL  464. 

"We  regard  it  ae  thoroughly  settled 
that  the  words  of  a  mere  general 
covenant  will  not  be  construed  as  an 
undertaking  to  answer  for  a  subse- 
quent event,  happening  without  the 
fault  of  the  covenantor,  which  ren- 
ders performance  of  the  covenant  it- 
self not  merely  difficult  or  relatively 
impossible,  but  absolutely  impossible, 
owing  to  the  act  of  God.  the  act  of  the 
law,  or  the  loss  or  destruction  of  the 
subject-matter  of  the  contract.  \Vhere 
performance  is  thus  rendered  impos- 
sible, the  inquiry  naturally  arises  as 
to  whether  there  was  a  purpose  to 
covenant  against  such  an  extraordinary 
and  therefore  presumably  unappre- 
hended event,  the  happening  of  whieh 
it  was  not  within  the  power  of  the 
covenantor  to  prevent.  The  tempest, 
for  instance,  may  destroy  that  which 
must  exist  if  performance  of  the  cove- 
nant is  to  remain  possible,  and  it  would 
seem  evident  in  such  a  case  that  it  was 
not  within  the  contemplation  of  the 
parties  that  the  maker  of  the  covenant 
should  answer  in  damages  for  what  he 
could  in  no  wise  control.  But,  on  the 
other  hand,  a  person  entering  into  a 
charter  party  might  be  answerable  for 
delay  caused  by  adverse  winds,  since  it 
would  be  presumed  that  the  parties 
contracted   with  such   a  possibility   In 


mind.  Shubrick  v.  Salmond,  3  Burr. 
1637.  A  "well-known  English  writer  on 
the  law  of  contracts  says:  TJy  the 
modem  understanding  of  the  law,  we 
are  not  bound  to  seek  for  a  general 
definition  of  "the  act  of  God,**  or  vis 
major,  but  only  to  ascertain  what  kind 
of  events  were  within  the  contempla- 
tion of  the  parties;*  and  he  further 
says  upon  the  same  point:  'We  can 
not  arrive,  then,  at  any  more  distinct 
conception  than  this:  an  event  which, 
as  between  the  parties  and  for  the  pur- 
pose of  the  matter  in  hand,  can  not  be 
definitely  foreseen  or  controlled.  In 
other  words,  we  are  thrown  back  upon 
the  nature  and  construction  of  the  par- 
ticular contract.*  Pollock,  Principles 
of  Contract,  362.  In  Hayes  v.  Bick- 
erstaff.  Vaughan,  118,  122,  it  was  de- 
clared that  a  man's  covenant  shall  not 
be  strained  so  as  to  be  unreasonable,  or 
that  it  was  improbable  to  be  so  in- 
tended, without  necessary  words  to 
make  it  such ;  for  it  is  unreasonable  to 
suppose  a  man  should  covenant  against 
the  tortious  acts  of  strangers  impos- 
sible for  him  to  prevent,  or,  probably, 
to  attempt  preventing.'*  Krause  v. 
Board  of  Trustees,  162  Tnd.  278,  102 
Am.  St.  Rep.  203,  6j  L.  R.  A.  Ill,  70  N. 
E    264. 

7  See  8  2578. 

tSee  §§2574  et  seq. 
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There  are  many  future  acts  or  events  which  prevent  performance 
which  are  apparently  not  within  the  contemplation  of  the  parties 
at  the  time  at  which  they  entered  into  the  contract,  but  which 
nevertheless  do  not  amount  to  a  discharge.'  In  order  to  bring  these 
cases  within  the  operation  of  the  general  principle,  it  is  necessary 
to  disregard  the  actual  intention  of  the  parties  and  to  substitute 
therefor  a  standardized  intention  which  the  law  fixes  arbitrarily. 
Accordingly,  it  is  necessary  to  ascertain  the  facts  which  the  law 
regards  as  operative  discharge  before  it  is  possible  to  tell  what 
acts  the  parties  are  assumed  to  contemplate  in  advance  and  what 
acts  are  assumed  not  to  be  within  the  contemplation  of  the  parties. 

§  2676.  Classiflcation  of  snbseqnent  imposBibility.  An  attempt 
has  been  made  in  obiter  to  state  the  classes  of  acts  or  events  which 
will  operate  as  impossibility  which  will  discharge  the  contract.  It 
has  been  said  that  apart  from  impossibility  due  to  the  act  of  the 
adversary,  which  is  a  form  of  breach,^  operative  impossibility  con- 
sists of  acts  of  God  and  acts  of  the  law.^  This  classification,  how- 
ever, is  generally  repudiated  whenever  it  is  sought  to  apply  it. 
There  are  many  forms  of  impossibility  due  to  the  act  of  God  as 
distinguished  from  the  act  of  man,  which  do  not  operate  as  a  dis- 
charge.' The  attempt  to  carry  the  idea  of  the  **acl  of  God''  over 
from  the  law  of  carriers,  where  the  use  of  the  term  has  some  jus- 
tification,* has  met  with  little  support  in  the  adjudicated  cases.  If 
the  covenant  is  unconditional  in  terms,  the  fact  that  performance 
is  prevented  by  an  act  of  God  does  not  of  itself  operate  as  a  dis- 
charge.' The  fact  that  the  act  of  God  might  have  been  foreseen 
by  a  reasonable  man,  has  been  regarded  as  sufficient  in  many  cases 
to  prevent  it  from  acting  as  a  discharge.* 


•  See  i§2705  et  seq. 

1  See  ch.  LXXXIV. 

2  United  States  v.  Gleason,  176  U.  S. 
588,  44  L.  ed.  284;  Columbia  Railway, 
Power  &,  Light  Co.  v.  Columbus,  249  U. 
S.  399,  —  L.  ed.  —  [affirming,  253  Fed. 
490];  Lima  Locomotive  &  Machine  Co. 
V.  National  Steel  Castings  Co.,  155  Fed. 
77,  11  L.  R.  A.  (N.S.)  713;  Toomey  v. 
United  States,  49  Ct.  CI.  172;  Lakeman 
V.  Pollard,  43  Me.  463,  69  Am.  Dec.  77; 
Zanello  v.  Smith  &  W.  IiDn  Works,  62 
Or.  213,  124  Pac.  660. 


3  Berg  V.  Erickson,  234  Fed.  «17,  L. 
R.  A.  1917 A,  648;  Cox  v.  Chase,  96 
Kan.  531,  L.  R.  A.  1915E,  590,  148  Pac 
766. 

See  IS  2703  et  seq. 

4  See  §2674. 

•  Prather  v.  Latshaw,  —  Ind.  — ,  122 
N.  £.  721;  Cox  y.  Chase,  95  Kan.  631, 
L.  R.  A.  1915E,  590,  148  Pac.  766;  Run- 
yon  ▼.  Culver,  168  Ky.  45,  L.  R.  A. 
1916P,  3,  181  S.  W.  640. 

•  See  S8  2703  et  seq. 
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Another  attempt  to  classify  impossibility  has  resulted  in  the 
following  classification:  (1)  Where  the  impossibility  is  created  by 
law.  (2)  Where  the  continued  existence  of  something  essential  to 
the  performance  is  an  implied  condition  of  the  contract,  and  such 
thing  has  ceased  to  exist.  (3)  Where  contracts  are  made  for  per- 
sonal services  which  can  not  be  performed  by  the  assignee  or  a 
personal  representative,  and  the  person  who  has  agreed  to  perform 
has  died,  or  is  prevented  from  performing  by  sickness,  imprison- 
ment and  the  like.^  This  classification  is  substantially  correct,  as 
far  as  it  goes,  and  the  classes  of  impossibility  there  indicated  are 
generally  regarded  as  operative;  but  in  many  jurisdictions  forms 
of  operative  impossibility  are  recognized  which  can  not  be  brought 
tinder  any  of  these  classes  except  by  a  liberal  use  of  fictions  and 
by  an  artificial  explanation  of  the  meaning  of  the  terms  which  are 
employed  in  defining  such  classes.*  In  cases  which  arose  out  of 
the  war  of  1914  an  attempt  has  been  made,  especially  by  the  Eng- 
lish courts,  to  add  another  class  of  cases  to  the  existing  classes  of 
impossibility  which  had  been  recognized  by  the  courts.  The  new 
class  of  cases  consists  of  those  in  which  there  has  been  a  frustration 
of  the  voyage  or  the  venture  which  the  parties  had  undertaken. 
The  difficulties  which  arise  from  taking  an  idea  which  is  essentially 
one  of  construction  of  the  terms  of  the  contract  and  of  perform- 
ance of  the  terms  as  thus  construed,  and  of  importing  it  into  the 
doctrine  of  impossibility,  the  essence  of  which  is  that  a  combina- 
tion of  facts  has  arisen  which  the  parties  had  not  anticipated,  has 
been  discussed  elsewhere.'  It  may  be  added  that  the  results  of  the 
attempt  to  work  this  idea  into  the  general  doctrine  of  impossibility 
have  not  been  such  as  to  indicate  that  this  doctrine  will  aid  in  the 
development  of  the  doctrine  of  impossibility  of  performance. 

Whatever  basis  of  classification  may  be  adopted,  it  is  clear  that 
external  facts  are  necessary  to  cause  operative  impossibility.  The 
fact  that  performance  is  impracticable  to  the  specific  individual 
does  not  amount  to  impossibility.^*    A  contract  to  deliver  goods  is 


T  Middlesex  Water  Co.  v.  Whiting  Co., 
64  N.  J.  L.  240,  81  Am.  St.  Rep.  467,  49 
L.  R.  A  572,  45  Atl.  092. 

tSee,  Impossibility  of  Performance, 
as  an  Excuse  for  Breach  of  Contract, 
by  Frederick  C.  Woodward,  1  Columbia 
Law  Review  529;  and,  Intervening  Im- 
possibility of  Performance  as  Affecting 
the  Obligations  of  Contracts,  by  Wil- 


liam J.  Conlen,  66  University  of  Penn- 
sylvania Law  Review  28. 

9  See  i  2675  and  §S  2758  et  seq. 

10  American  Towing  &.  Lightering 
Co.  V.  Baker- Whiteley  Coal  Co.,  117  Md. 
660,  84  Atl.  182;  Brown  v.  Ehlinger,  90 
Wash.  585,  156  Pac.  544;  Roberts  v. 
American  Column  &  Lumber  Co.,  76  W. 
Va.  200,  85  S.  E.  535. 
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not  discharged  by  the  fact  that  the  shipper  is  unable  to  obtain 
ears."  A  contract  to  pay  money  is  not  discharged  by  the  fact  that 
the  specific  promisor  is  unable  to  obtain  the  money  with  which  to 
perform." 


§2677.  Assumption  of  risk  as  affecting  impossibility.     The 

terms  of  the  contract  and  the  surrounding  circumstances  may  show 
that  one  or  the  other  party  had  agreed  to  assume  certain  risks; 
and  in  such  case  the  happening  of  the  event  the  risk  of  which  has 
been  assumed,  does  not  amount  to  impossibility  so  as  to  discharge 
the  liability  of  the  party  who  assumed  such  risk.^  A  contract  to 
rebuild  or  to  keep  in  repair  is  ordinarily  so  worded  as  to  show  the 
intention  of  the  contractor  to  assume  all  risk  of  accident  or  de- 
struction of  the  property  which  he  has  engaged  to  keep  in  repair 


11  Hesser-Milton  Renahan  Coal  Co.  v. 
La  Crosse  Fuel  Co.,  114  Wis.  654,  90  N. 
W.  1094. 

See  also,  Emack  v.  T  lug  lies,  74  Vt. 
382,  52  Atl.  1001. 

12  See  $2707. 

1  England.  Elliott  v.  Crutchlej 
11900]  A.  C.  7. 

United  States.  Berg  v.  Eriekson,  234 
Fed.  817,  L.  R.  A.  1917A,  648. 

Kentucky.     Runyon    v.   Culver,    108 
Ky.  4.-,.  L.  R.  A.  1916F,  3,  181  S.  W.  640. 
.Kansas.    Cox  v.  Chase,  0.)  Kan.  d31, 
L.  R.  A.  1915E,  590,  148  Pac.  765. 

Indiana.  Prather  v.  Latshaw,  —  Ind. 
— ,  122  N.  E.  721. 

"Whether  or  not  one,  who  by  con- 
tract imposes  upon  himself  an  obli- 
gation or  duty,  is  absolved  from  lia- 
bility for  his  non-performance  by  a  sub- 
sequent impossibility  of  performance 
caused,  without;  his  fault,  by  an  act  of 
God  or  an  unavoidable  accident,  de- 
pends upon  the  true  construction  of  his 
contract.  The  general  rule  is  that  one 
who  makes  a  positive  agreement  to  do 
a  lawful  act.  i«  not  absolved  from  lia- 
bility for  a  failure  to  fulfil  his  covenant 
by  a  subsequent  impossibility  of  per- 
formance, caused  by  nn  act  of  Ood,  or 
an  unavoidable  accident,  because  he  , 
voluntarily    contracts    to    perform    it 


without  any  reservation  or  exception, 
which,  if  he  desired,  he  could  make  in 
hie  agreement,  thereby  inducing  the 
other  contracting  party,  in  coneidera- 
tion  of  his  positive  covenant,  to  enter 
into  and  become  bound  by  the  contract; 
and  while  courts  may  enforce,  they  may 
not  avoid,  such  contracts  in  the  absence 
of  fraud  or  some  similar  defense.  .  .  . 
But  where  it  clearly  appears,  from  the 
situation  of  the  parties  at  the  time 
they  made  their  contract  and  from  its 
terms,  that  they  must  have  known  that 
its  performance  would  be  impossible 
unless  a  person  or  persons,  as  in  a  con- 
tract of  intermarriage,  or  in  a  contract 
for  the  personal  service  of  an  artist, 
such  as  a  singer,  should  be  living  at 
the  tinfle  for  the  performance  of  the 
contract,  and  there  i-^  no  express  or  im- 
plied warranty  of  his  life,  a  condition 
is  implied  that  the  contractor  shall  be 
absolved  from  liability  if  performance 
becomes  impossible  without  his  fault, 
by  the  death  of  the  indispensable  per- 
son. A  like  condition  is  implied  in  a 
contract  for  the  delivery  of  a  specific 
animal  under  like  condition. 

"There  are  authorities  to  the  effect 
that,  where  it  clearly  appears  from 
the  situation  of  the  parties  and  their 
contract,  that  they  must  have  known 
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or  to  rebuild,  as  the  case  may  be ;  ^  or  to  assume  all  risk  due  to 
defective  plans.'  A  contract  to  reconstruct  a  bridge  if  it  is  removed 
by  any  cause  except  fire,  shows  that  the  contractor  intends  to  as- 
sume the  risk  of  extreme  flood ;  *  and  he  is  bound  to  rebuild  such 
bridge  if  it  is  destroyed  by  an  unprecedented  flood.'  A  covenant 
that  a  bridge  should  remain  safe  for  five  years  shows  that  the 
promisor  assumes  the  risk  of  flood;*  and  the  contractor  is  liable  if 
the  bridge  is  destroyed  by  an  unprecedented  flood  within  such 
period.^ 

The  fact  that  the  impossibility  in  question  might  have  been  fore- 
seen readily,  and  that  no  provision  is  made  against  it,  is  regarded 


when  they  made  it  that  its  performance 
would  be  impossible  unless  n  thing,  or 
a  condition  of  things,  then  in  existence, 
should  ex'hit  at  the  time  of  perform- 
nace,  or  unless  an  indispensable  thing 
or  condition  of  things  not  then  in  exist- 
ence should  come  into  existence  before 
and  remain  in- existence  at  the  time  of 
performance,  there  also,  in  the  absence 
of  an  exprorts  or  implied  warranty  of 
the  existence  of  the  indispensable  thing 
or  condition  at  the  time  of  performance 
of  the  contract,  without  fault  of  the 
obligor,  either  by  the  act  of  God,  or  by 
an  unavoidable  accident,  the  obligor 
shall  be  alwolved  from  liability  for  his 
failure  to  perform.  .  .  .  But  no  de- 
cision of  the  Supreme  Court  or  of  any 
Federal  court  to  this  effect  has  been 
cited  or  discovered  which  goes  so  far, 
and  the  rule  adopted  by  the  Supreme 
Court,  which  must  prevail  here,  is  oth- 
erwise. 

"It  is  that,  although  general  words, 
which  can  not  be  reasonably  supposed 
to  have  been  used  with  reference  to  the 
possibility  of  an  event,  may  not  be  held 
to  bind  one,  yet,  where  one,  at  the  time 
of  making  his  contract,  must  have 
known  or  could  have  reasonably  an- 
ticipated, and  in  h'w  contract  could 
have  guarded  against,  the  possible  hap- 
pening of  the  event  causinir  the  impos- 
sibility of  his  performance,  and  never- 
theless he  makes  an  unqualified  under- 


taking to  perform,  he  must  do  so  or 
pay  the  damagcK  for  his  failure.'*  Berg 
V.  Krickson,  234  Fed.  817,  L.  R.  A. 
1917A,  0^8. 

2  Alabama.  Nave  v.  Berry,  22  Ala. 
382;  Warren  v.  Wjigner,  7"»  Ali.  1 88, 
.")!   Am.  Rep.  446. 

California.  Polack  v.  Pioche,  3.>  Ci\\. 
41fl,  0.5  Am.  Dec.  llo. 

Connecticut.  School  District  Xo.  1  v. 
Dauchy,  25  Conn.  530,  68  Am.  Dec.  371. 

Michigan.  Van  Wormer  v.  Crane,  51 
Mich.  363,  47  Am.  Rep  582,  16  N.  W. 
686. 

Mississippi.  Abby  v.  Billups,  35  Miss. 
618,  72  Am.  Dec.  143. 

New  York.  Beach  v.  Crain,  2  X.  V. 
86,  49  Am.  Dec.  369. 

Pennsylvania.  Hoy  v.  Holt,  01  Pa. 
St.  88,  36  Am.  Rep.  6."i0. 

Virginia.  Ross  v.  Overton,  3  Call. 
(Va.)   300,  2  Am.  Dec.  5.)2. 

Texas.  Miller  v.  Morris,  55  Tex.  412, 
40  Am.  Rep.  814. 

8  Cameron-Hawn  Realty  Co.  v.  Al- 
bany, 207  N.  Y.  377,  49  L.  R.  A.  (X.S.) 
022,  101  X.  E.  162. 

4  Mitchell  v.  Weston.  91  Miss.  414, 
15  L.  R.  A.  (X.S.)  833.  45  So.  571. 

»  Mitchell  V.  Weston,  91  Miss.  414,  15 
L.  R.  A.  (X.S.)  833,  45  So.  571. 

•  Meriwether  v.  Lowndes  County,  89 
Ala.  362,  7  So.  108. 

7  Meriwether  v.  Lowndes  County,  89 
Ala.  362,  7  So.  198. 
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as  sufficient  to  show  that  the  party  who  made  an  unconditional 
and  unqualified  promise  intended  to  assume  the  risk  of  the  happen- 
ing or  event  in  question.' 

§  2678.  Express  provision  as  to  effect  of  impossibility  in  case 
of  death.  If,  however,  the  contract  shows  that  the  parties  thereto 
contemplated  the  death  of  one  of  them,  and  provided  for  the  effect 
thereof,  full  effect  is  given  to  such  provision.^  A  provision  by 
which  A  appoints  B  to  represent  her  interests  during  A's  life,  and 
to  represent  A's  estate  on  A's  death,  is  not  discharged  by  A's 
death.^ 

If  a  contract  is  personal  in  its  nature,  it  has  been  held,  however, 
that  the  death  of  one  of  the  parties  thereto  operates  as  a  discharge 
in  spite  of  the  fact  that  the  contract  contains  an  express  provision 
to  the  effect  that  it  is  to  be  binding  upon  the  personal  representa- 
tives of  one  or  the  other  of  the  parties.*  A  contract  by  which  A 
authorized  B  to  collect  rent  from  A's  realty,  to  make  repairs  and 
to  pay  the  balance  over  to  A,  was  held  to  be  personal  in  its  nature 
so  that  it  could  not  possibly  have  been  enforced  against  B's  per- 
sonal representatives;  and  accordingly  it  was  held  that  A's  death 
operated  as  a  discharge  of  such  contract  in  spite  of  such  provision.* 
A  contract  for  the  sale  of  property  which  provides  that  the  pur- 
chaser's notes  in  such  numbers  and  for  such  amounts  as  he  should 
determine  by  aggregating  an  agreed  sum,  should  be  given  for  part 
of  the  purchase  price,  was  held  to  be  discharged  by  the  death  of 
the  purchaser  before  he  had  given  such  notes,  although  the  con- 
tract provided  expressly  that  it  should  be  "binding  upon  and  enure 
to  the  benefit  of  the  respective  heirs,  executors  and  administrators'* 
of  the  parties  thereto.*  The  seller  was  accordingly  denied  the  right 
to  enforce  the  contract  as  against  the  estate  of  the  purchaser  if  the 
purchaser  was  not  in  default  at  the  time  of  his  death.* 


t  Prather  v.  Latshaw,  —  Ind.  — ,  122 
N.  E.  721;  Carter  v.  Wilson.  102  Kan. 
200,  169  Pac.  1139;  Cox  v.  Chase,  95 
Kan.  531,  L.  R.  A.  1915E,  590,  148  Pac. 
766;  Runyon  v.  Culver,  168  Ky.  45,  L. 
R.  A.  1916F.  3,  181  S.  W.  640. 

1 1n  re  Mcintosh,  182  la.  23,  159  N. 
W.  223. 

2  In  re  Mcintosh,  182  la.  23,  169  N. 
W.  223. 


3  Browne  y.  Fairhall,  213  Mass.  290, 
45  L.  R.  A.  (N.S.)  349,  100  N.  E.  556; 
Homan  v.  Redick,  07  Neb.  299,  L.  R. 
A.  1915C,  601,  149  N  W.  782. 

4  Homan  v.  Redick,  97  Neb.  299,  L.  R. 
A.  1915C,  601,  149  N.  W.  782. 

■  Browne  v.  Fairhall,  213  Mass.  290, 
45  L.  R.  A.  (N.S.)   349,  100  N.  E.  556. 

6  Browne  v.  Fairhall,  213  Mass.  290, 
45  L.  R.  A.  (N.S.)   349,  100  N.  E.  556. 
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§  2679.  Impossibility  as  affected  by  entire  or  severable  charac- 
ter of  contract.  If  a  contract  is  entire,  impossibility  of  perform- 
ance of  one  of  the  material  covenants  operates  as  a  discharge  of 
the  entire  contract.^  A  contract  to  furnish  stenographic  and  clerical 
assistance  from  a  certain  date  until  the  happening  of  a  certain 
event  in  consideration  of  half  of  the  net  fees  received  by  the  em- 
ployer during  such  period,  is  an  entire  contract  in  this  sense ;  ^  and 
if  the  employe  is  prevented  by  illness  from  rendering  services  for 
almost  half  of  such  period,  he  can  not  recover  at  the  contract  rate 
for  the  remaining  period,'  but  he  is  entitled  only  to  reasonable  com- 
pensation or  for  the  value  of  the  services  rendered  by  him.*  An 
unconditional  promise  on  the  part  of  one  of  two  or  more  joint 
promisors  is  not  discharged  by  the  fact  that  one  of  the  joint 
promisors  is  an  infant  and  that  performance  can  not  be  enforced 
against  the  infant.* 

§2680.  Partial  impossibility  of  performance.  In  most  of  the 
cases  in  which  impossibility  of  performance  is  relied  upon  as  a  dis- 
charge, the  impossibility  has  gone  to  the  entire  performance  of  the 
contract.^  Cases  are,  however,  presented  in  which  the  impossibility 
of  performance  goes  to  part  of  the  contract  only.  This  impossi- 
bility may  involve  alternative  covenants,  which  have  been  discussed 
elsewhere,*  or  it  may  involve  conjunctive  covenants.  In  the  latter 
case,  the  same  principles  seem  to  apply  to  impossibility  as  apply  to 
breach  of  one  of  a  number  of  distinct  covenants.'  If  the  contract 
is  entire,  the  question  to  be  determined  is  whether  the  covenant 
which  has  become  impossible  of  performance  is  a  vital  covenant 
or  is  merely  a  subsidiary  provision.  If  the  covenant  is  a  vital  cove- 
nant, subsequent  impossibility  of  performance  of  such  covenant 
operates  as  a  discharge  of  the  entire  contract.*  The  federal  em- 
ployers' liability  act,  which  renders  invalid  a  covenant  in  a  con- 
tract between  an  employe  and  a  railway  whereby  the  employe 
agrees  that  if  he  accepts  relief  from  the  relief  department  he  waives 

1  Davidson  ▼.  Gaskill,  32  Okla.  40,  38  1  See  §§  2681  et  seq. 

L.  R.  A.  (N.S.)  692,  121  Pac.  649.  2  See  §2708. 

IDaWdaon  v.  Gaskill,  32  Okla.  40,  38  3  See  ch.  LXXXIV. 

L.  R.  A.  (N.S.)  692,  121  Pac.  649.  4  Baltimore  &  O.  R.  Co.  v.  Miller,  183 

9  Davidson  v.  Gaskill,  32  Okla.  40,  38  Ind.    323,    107    N.    E.    646;    American 

L.  R.  A.  (N.S.)  692,  121  Pac.  649.  Mercantile  Exchange  v.  Blunt,  102  Me. 

4  Sec  §2717.  128,  120  Am.  St.  Rep.  464,  10  L.  R.  A. 

•  Prince  v.  Haworth  [1905]  2  K.  B.  (N.S.)  414,  66  AtL  212. 
768. 
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his  claim  for  damages,  renders  invalid  the  remaining  covenants  of 
such  contract  and  prevents  the  employe  from  asserting  any  claim 
against  the  relief  department  of  such  railway.'  This  result  was 
reached,  however,  in  a  case  in  which  the  employe  had  sued  the 
railway  for  his  injuries  and  had  recovered  damages;  and  he  was 
now  attempting  to  recover  from  the  relief  department  of  such  rail- 
way in  addition  to  his  recovery  in  a  tort  action.*  If  a  contract  by 
which  A  is  to  collect  B's  accounts  provides  for  the  use  of  B's 
system  of  advertising  judgments  against  delinquent  debtors,  and 
such  method  of  collecting  accounts  is  subsequently  made  illegal, 
such  impossibility  operates  as  a  discharge  of  the  entire  contract.' 

If,  on  the  other  hand,  the  covenant  which  has  become  impossible 
is  a  minor  and  subsidiary  covenant,  impossibility  of  performing 
such  covenant  does  not  discharge  the  entire  contract.'  A  contract 
by  which  A  is  to  remove  rock  from  B's  land,  and  to  crush  it,  and 
B  is  to  permit  A  to  make  use  of  B's  premises  for  such  purposes,  is 
not  discharged  by  the  fact  that  A  .is  enjoined  from  crushing  rock 
upon  such  premises,  since  the  place  of  performance  is  not  of  the 
essence  of  the  contract.'  A  contract  of  fidelity  insurance  is  not 
discharged  by  the  death  of  the  employe  whose  fidelity  is  insured 
during  the  time  for  which  such  insurance  is  to  run,  so  as  to  permit 
a  recovery  of  the  unearned  amount  of  the  premium,  at  least  if  the 
great  bulk  of  the  risks  to  secure  which  such  insurance  was  given, 
have  been  accounted  for  during  the  lifetime  of  such  employeJ'  A 
lease  which  passes  an  interest  in  certain  realty  is  not  discharged  by 
the  destruction  of  the  buildings  thereon."  A  lease  of  premises  for 
a  number  of  purposes,  including  their  use  as  a  saloon,  is  not  dis- 


•  Baltimore  &  O.  R.  Co.  v.  Miller,  183 
Jnd.  323,  107  N.  E.  545. 

•  Baltimore  &  O.  R.  Co.  v.  Miller,  183 
Ind.  323,  107  X.  E.  545. 

T  American  Mercantile  Exchange  v. 
Blunt,  102  Me.  128,  120  Am.  St.  Rep. 
404,  10  L.  R.  A.  (N.S.)  414,  06  Atl.  212. 

•  Standard  Brewing  Co.  v.  Weil,  129 
Md.  487,  L.  R.  A.  1917C,  9-29,  99  Atl. 
<J61;  Williams  v.  Vanderbilt,  28  N.  Y. 
217,  84  Am.  Dec.  333;  Crouch  v.  South- 
ern Surety  Co.,  131  Tenn.  260,  L.  R.  A. 
191.5D,  966,  174  S.  W.  1116;  Brown  v. 
Ehlinjjer,  90  Wash.  585,  156  Pac.  544. 

•  Brown  v.  Ehlinger,  90  Wash.  585, 
156  Pac.  544. 


10  Crouch  V.  Southern  Srtrety  Co.,  131 
Tcriii.  2(:0,  L.  R.  A.  191'5n,  900,  174  S. 
\V.  111(5. 

11  England,  llaro  v.  droves,  3  Anstr. 
(»S7. 

Massachusetts.  Ware  v.  Hobbs,  222 
Maiss.  .327,  no  N.  E.  903. 

Michigan.  Bowen  v.  Clemens,  161 
Mich.  493,  I'iTi  N.  W.  639. 

Ohio.  Linn  v.  Ross,  10  Ohio  412,  30 
Am.  Dec.  95. 

Oregon.  Moline  v.  Portland  Brewing 
Co.,  73  Or.  532,  144  Pac.  572. 

See,  Destruction  of  Demised  Build- 
ing, by  J.  E.  Hogg,  26  Law  Quarterly 
Review  71. 
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charged  by  the  fact  that  the  use  of  such  premises  for  use  as  a 
saloon  is  prevented  by  subsequent  legislation  or  competent  political 
authority  J'  If  a  carrier  has  agreed  to  transport  a  passenger  to  a 
specific  place,  and  from  that  place  to  another  by  a  specific  steamer, 
the  identity  of  the  steamer  is  not  so  vital  an  element  of  the  con- 
tract that,  on  its  destruction,  the  carrier  can  abandon  the  passenger 
at  a  point  far  from  his  own  home.  On  the  contrary,  the  carrier 
must,  at  least,  use  due  diligence  to  furnish  other  means  of  trans- 
portation to  him.'* 

If  the  party  who  is  prejudiced  by  the  destruction  of  part  of  the 
subject-matter  is  willing  to  perform  regardless  of  the  fact  of  such 
destruction,  the  party  not  prejudiced  thereby  can  not  invoke  such 
fact  as  a  discharge.'*  Thus  destruction  of  buildings  upon  certain 
land  after  a  contract  for  the  sale  thereof  does  not  discharge  the 
contract  if  the  vendee  is  willing  to  carry  out  the  contract  as  if  the 
buildings  were  still  standing. '•"  A  contract  to  remodel  a  building 
using  old  walls  was  partly  performed  when  the  walls  fell.  The 
owner  restored  the  building  to  the  condition  in  which  it  was  just 
before  the  accident,  and  demanded  that  the  contractor  complete  it. 
Such  facts  were  held  not  to  discharge  the  contractor.'* 

If  the  party  who  is  prejudiced  by  the  partial  injury  on  destruc- 
tion demands  performance  with  compensation  for  actual  damage,  it 
has  been  held  that  the  adversary  party  can  not  treat  the  contract 
as  discharged.'^ 

If  the  covenant,  the  performance  of  which  has  become  impos- 
sible, is  an  independent  covenant,  the  impossibility  of  such  per- 
formance does  not  operate  as  a  discharge  of. the  remaining  cove- 
nants.'* If  A  entered  into  a  contract  by  which  he  agreed  to  furnish 
seed  potatoes  to  B  at  a  specified  price,  and  it  was  further  agreed 
that  if  A  demanded  B*s  crop  at  a  price  of  fifty  cents  per  bushel 
above  the  market  price,  B  should  deliver  his  entire  crop  to  A  and 
should  pay  an  additional  amount  per  bushel  for  such  seed,  and  A 

«  Standard  Brewing  Co.  v.  Weil,  129  HChnpman  v.  Beltz,  48  W.  Va.  1,  35 

Md.  487,  L.  R.  A.  1&17C,  929,  99  Atl.  S.  E.  1013. 

661.  In  some  cases  this  is  regarded  as  re- 
See  1 2698.  quiring  performance  different  from  that 
13William9   ▼.  Vanderbilt,   28  X.   Y.  agreed  upon.    See  §  2693. 

217,  84  Am.  Dee.  333.  "Cunningham    Iron    Co.    v.    Warren 

MHallett  V.  Parker,  68  N.  H.  598,  39  Mfg.  Co.,  80  Fed.  878. 

Atl.  433.  18  Vamey  ▼.  Cole,  114  Me.  329,  96  Atl. 

» Hallett  V.  Parker,  68  N.  H.  598.  39  232. 

Aa433. 
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demands  delivery  of  such  crop  after  it  has  been  destroyed  without 
B's  faulty  it  has  been  held  that  the  destruction  of  the  crop  does  not 
discharge  B's  covenant  to  pay  such  additional  amount  for  the  seed, 
since  the  two  covenants  are  independent  and  since  the  covenant  to 
pay  such  additional  amount  has  not  become  impossible^* 

§2681.  Classes  of  facts  which  constitute  impossibility— Ln- 
possibility  in  contracts  for  personal  services — ^Death — ^Dissolution  of 
partnership.  A  contract  whereby  the  promisor  is  to  perform  certain 
services  of  a  personal  nature,  and  such  as  can  not  be  performed  by  his 
assignee,  or  his  successors,  is  discharged  by  the  death  of  either  party,^ 
whether  of  the  party  who  was  to  perform  such  services,*  or  of  the 
party  for  whom  such  services  were  to  be  performed.'  A  contract  by 
which  A  made  advances  to  B  to  enable  B  to  prepare  himself  to  prac- 


tl  Varney  v.  Cole,  114  Me.  320,  96  Atl. 
232. 

1  England.  Hyde  v.  Dean  of  Wind- 
sor, Cro.  Eliz.  552;  Siboni  v.  Kirkmun, 
1  M.  &  W.  4 IS. 

Alabama.  Herren  v.  Harris,  —  Ala. 
—    78  So.  921. 

Connecticut.  Leahy  v.  Cheney,  90 
Conn.  Oil,  L.  R.  A.  1917D,  SOU,  98  Atl. 
132. 

Kansas.  Campbell  v.  Faxon,  73  Kan. 
675,  5  L.  R.  A.  (N.S.)  1002,  85  Pac.  760. 

Louisiana.  Lapleau  v.  Succession  of 
Lapleau,  144  La.  088,  81  So.  507. 

Massachusetts.  Marvel  v.  Phillips, 
162  Mass.  390,  44  Am.  St.  Rep.  370,  26 
L.  R.  A.  416,  38  N.  E.  1117;  Browne  v. 
Fairhall,  213  Mass.  290,  45  L.  R.  A. 
(N.S.)  349,  100  N.  E.  556. 

Mississippi.  Clifton  v.  Clark,  83 
Miss.  446,  102  Am.  St.  Rep.  458,  36  So. 
251. 

Nebraska.  Homan  v.  Redick,  07  Neb. 
299,  L.  R.  A.  1915C,  601,  149  N.  W.  782. 

New  York.  Spalding  v.  Rosa,  71  N. 
Y.  40,  27  Am.  Rep.  7;  Sarj^ent  v.  Mc- 
Leod,  209  N.  Y.  360,  52  L.  R.  A.  (N.S.) 
380,  103  N.  E.  164. 

North  Carolina.  Siler  v.  Gray,  86  N. 
Car.  566. 

Pennsylvania.  Sorber  v.  Masters,  — 
Pa.  St.  — ,   107  Atl.  802. 

Rhode  Island.    Parker  v.  Macomber, 


17  R.  I.  674,  16  L.  R.  A.  858,  24  AtL 
404. 

Washington.  Mendenhall  v.  Davis, 
52  Wash.  169,  21  L.  R.  A.  (N.S.)  014. 
100  Pac.  336. 

2  England.  Stubbs  v.  Ry.,  L.  R.  2 
Exch.  311;  Cocke  v.  CoIcTaft,  2  W.  Bl. 
856. 

Alabama.  Herren  v.  Harris,  —  Ala. 
— ,  78  So.  921. 

Connecticut.  Leahy  v.  Cheney,  90 
Conn.  Oil,  L.  R.  A.  1917D,  800,  OS  Atl. 
132. 

Louisiana.  Lapleau  v.  SuccesBion  of 
lapleau,  144  La.  988,  81  So.  597. 

Massachusetts.  Marvel  v.  Phillips, 
162  Mass.  399,  44  Am.  St.  Rep.  370,  26 
L.  R.  A.  416,  38  N.  E.  1117;  Browne 
V.  Fairhall,  313  Mass.  290,  45  L.  R.  A. 
(N.S.)  349,  100  N.  E.  556. 

Mississippi.  Clifton  v.  Clark,  83  Miss. 
446,  102  Am.  St.  Rep.  458,  36  So.  251. 

New  York.  Sargent  v.  McLeod,  209 
N.  Y.  360,  52  L.  R.  A.  (N.S.)  380,  103  N. 
E.  164. 

Pennsylvania.  Blakely  v.  Sousa,  197 
Pa.  St.  305,  80  Am.  St.  Rep.  821,  47  Atl. 
286. 

SKnimdick  v.  White.  02  Cal.  143,  28 
Pac.  219;  Homan  v.  Redick,  07  Neb. 
209,  L.  R.  A.  1915C,  601,  149  N.  W.  782; 
Lncy  V.  Getman,  119  N.  Y.  109,  16  Am. 
St.  Rep.  806,  6  L.  R.  A.  728,  23  N.  E. 
452. 
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tice  a  profession  and  by  the  terms  of  Avliich  B  was  to  repay  A  out  of 
his  professional  earnings,  was  held  to  be  discharged  by  the  death 
of  B.*  A  contract  to  support  another  is  discharged  by  the  death 
of  either  party  to  such  contract,'  and  a  contract  to  render  personal 
services  as  a  servant  for  the  life  of  the  employer  is  discharged  by 
the  death  of  the  servant  during  the  life  of  the  employer.'  A  promise 
by  A  to  B  to  pay  a  certain  sum  if  B  marries  C  is  not,  however, 
discharged  by  A's  death.^  So  a  contract  for  services  as  an  attor- 
ney,* or  a  consulting  engineer,*  or  for  managing  an  invention,^*  or 


4Lapleau  ▼.  Succession  of  Lapleau,, 
144  La.  088,  81  So.  597. 

i  Death  of  party  bound  to  furnish 
support.  Sorber  v.  Masters,  —  Pa.  St. 
— ,  107  Atl.  802;  Parker  v.  Macomber, 
17  R.  L  674,  16  L.  R.  A.  858,  24  Atl. 
464. 

Death  of  a  party  to  be  supported, 
r.lidden  v.  Korter,  90  Me.  209,  38  Atl. 
1.59. 

'*There  are  cases,  of  tlie  same  general 
character  as  the  one  before  us,  where 
the  bargain  was  considered  as  merely 
for  maintenance  and  support,  without 
r^ard  to  the  essential  elements  of  a 
home,  and  therefore  not  as  a  personal 
imdertaking  on  the  part  of  the  grantee ; 
but,  in  these  instances,  it  will  be 
found  that  either  the  grantor  elected 
thus  to  treat  the  contract  or  the  lat- 
ter in  effect  so  provided.  Here,  how- 
ever, the  alleged  bargain  is  between  a 
mother  and  her  two  sons  for  the  main- 
tenance of  a  home  by  the  latter  for 
the  former,  and,  in  the  making  of  such 
a  contract,  it  must  be  assumed  the 
mother  desired  to  provide  for  some- 
thing more  than  mere  shelter  and  food ; 
that  she  desired,  contemplated,  and 
bargained  for  the  companionship,  com- 
fort, personal  attention,  and  affection 
of  her  own  flesh  and  blood,  and  none 
of  the  contracting  parties  intended  that 
the  mother,  in  her  old  age,  should  be 
obliged  to  live  with  such  strangers  to 
her  blood  as  might  acquire  the  real  es- 
tate in  question.  Thus  it  may  be  seen 
that  the  alleged  contract,  in  this  case, 
calls  for  something  more,  of  a  personal 
nature,  than  the  mere  payment  of 
money  for  the  support  and  maintenance 


of  plaintiff;  and,  in  addition,  it  ex- 
pressly requires  the  sons  to  live  upon 
and  manage  tlie  farms  during  the  whole 
of  their  mother *8  life.  Such  an  under- 
taking is  a  distinctly  personal  one, 
which  terminated  with  the  death  of 
the  two  boys.  Eastman  v.  Batchelder 
and  Wife,  36  N.  H.  141,  150,  72  Am. 
Dec.  295;  Leahy  v.  Cheney,  90  Conn. 
611,  614,  98  Atl.  1.32,  L.  R.  A.  1917D, 
809,  note,  page  812;  Prater  v.  Prater, 
04  S.  C.  267,  275,  77  S.  E.  936.  And  see 
Dickinson  v.  Calahan's  Admrs.,  19  Pa. 
227;  Shirley  v.  Shirley,  59  Pa.  267, 
273;  Blakely  y.  Sousa,  197  Pa.  305,  329, 
47  Atl.  286,  80  Am.  St.  Rep.  821." 
Sorber  v.  Masters,  —  Pa,  St.  — ,  107 
Atl.  892. 

•  Leahy  v.  Cheney,  90  Conn.  611,  L. 
R.  A.  1917D,  809,  98  Atl.  132. 

TBerisford  v.  Woodruff,  Cro.  Jac 
404. 

•  England.  Whitehead  v.  Lord,  7 
Exch.  691. 

California.  Moyle  v.  Landers,  78  CaL 
99,  12  Am.  St.  Rep.  22,  20  Pac.  241. 

Illinois.  Tuman  v.  Temke,  84  111. 
286. 

Indiana.  Clegg  v.  Baumberger,  110 
Tnd.  .i3«,  9  N.  E.  700. 

Mississippi.  Clayton  v.  Merrett,  62 
Miss.  353;  Clifton  v.  Clark,  83  Miss. 
446,  102  Am.  St.  Rep.  458,  36  So.  231. 

New  York.  Sargent  v.  McLeod,  209 
X.  Y.  360,  52  L.  R.  A.  (N.S.)  380,  103 
N.  E.  164. 

•  Stubbs  V.  Ry.,  L.  R.  2  Exch.  311. 
10  Marvel  v.  Phillips,  162  Mass.  399, 

44  Am.  St.  Rep.  370,  26  L.  R.  A.  416,  38 
N.  E.  1117. 
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to  engage  in  managing  a  brokerage  business,^^  or  a  drag  store,^'  or 
to  act  as  business  manager  of  a  band,^'  or  not  to  carry  on  a  busi- 
ness,^* or  to  sell  hemp  **of  his  own  raising/'  *•  have  each  been  held 
a  contract  for  personal  services  which  was  discharged  by  the  death 
of  either  party.  If  a  contract  is  to  be  performed  in  part  by  de- 
livering notes  in  the  future  to  be  executed  by  one  party,  the  per- 
sonal credit  of  such  party  who  is  to  execute  such  notes  is  a  material 
element  of  the  contract,  and  accordingly  his  death  without  exe- 
cuting such  notes  operates  as  a  discharge  oic  such  contract.'*  A 
contract  by  a  pastor  to  pay  an  organist  personally  is  discharged 
by  the  pastor's  death,  the  church  being  thereafter  closed."  A  con- 
tract between  the  state  and  an  employer  of  convict  labor  is  dis- 
charged by  the  death  of  such  employer.'*  Under  a  contract  for 
employing  a  firm  of  attorneys  which  requires  the  services  of  all  the 
members  of  the  firm,  the  death  of  one  of  the  attorneys  before  com- 
plete performance  does  not  operate  as  an  automatic  discharge,  but 
it  is  said  to  give  to  the  client  the  election  to  treat  the  contract  as 
discharged,  or  as  in  force  between  himself  and  the  surviving  part- 
ners.'* A  contract  of  employment  between  joint  employers  on  the 
one  side  and  an  agent  on  the  other  has  been  held  not  to  be  dis- 
charged by  the  death  of  one  of  the  principals.*  The  death  of  a 
partner  discharges  contracts  of  employment  so  that  if  no  services 
are  rendered  thereunder  after  such  partner's  death  the  employe 
can  not  recover.^'  On  the  other  hand,  if  the  surviving  partner  con- 
tinues the  partnership  business  and  treats  the  contract  of  employ- 
ment as  in  force,  the  death  of  the  partner  does  not  as  a  matter  of 
law  work  a  discharge.^  Thus  the  firm  of  A  and  B  had  a  contract 
with  X  for  employment  for  one  year  which  at  his  option  was  re- 
newable for  another  year.     Soon  after  the  contract  was  made  A 


11  Herren  v.  Harris,  —  Ala.  — ,78  So. 
921. 

12  Campbell  v.  Faxon,  73  Kan.  675,  5 
L.  R.  A.  (X.S.)   1002,  85  Pac.  760. 

13Blakely  v.  Souaa,  107  Pa.  St.  305, 
80  Am.  St.  Rep.  821,  47  Atl.  286. 

14  Cooke  V.  Colcraf t,  2  W.  Bl.  856. 

WShultz  V.  Johnson,  44  Ky.  (5  B. 
Mon.)  497. 

ie  Browne  v.  Fairhall,  213  Mass.  290, 
45  L.  R.  A.  (N.S.)  349,  100  N.  E.  556. 

n  Harrison  v.  Conlan,  92  Mass.  (10 
AH.)  85. 


II  State  V.  Oliver,  78  Miss.  5,  27  So. 
1>SS.  Hence  the  estate  and  bondsmen 
of  such  employer  are  liable  only  up 
to  his  deatih. 

19  Clifton  V.  Oark,  83  Miss.  446,  102 
Am.  St.  Rep.  458,  36  So.  251. 

» Martin  v.  Hunt,  83  Mass.  (1  All.) 
418. 

21  Griggs  V.  Swift,  82  Ga.  392,  14  Am. 
St.  Rep.  176,  5  L.  R.  A.  405,  9  S.  E.  1062. 

22  Hughes  V.  Gross,  166  Mass.  61,  55 
Am.  St.  Rep.  375,  32  L.  R.  A.  620,  43 
N.  E.  1081. 
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died.  B  continued  the  business  and  treated  X's  contract  as  in  full 
force  until  the  end  of  the  first  year  of  X's  employment,  when  on 
X's  demand  for  a  renewal  for  a  second  year,  B  refused.  It  was 
held  that  B  was  liable  to  X  for  breach  of  such  contract.^  An 
executory  contract  to  form  a  partnership  is  discharged  by  the 
death  of  one  of  the  parties.^* 

Apart  from  the  question  of  dissolution  by  death,  the  dissolution 
of  a  partnership  is  held  in  most  jurisdictions  not  to  discharge  an 
executory  contract  to  which  such  partnership  was  a  partner,*  at 
least  as  long  as  such  contract  is  not  one  in  which  the  personality 
of  the  parties  thereto  is  a  vital  element.  A  contract  of  indemnity 
insurance  in  which  the  beneficiary  is  a  partnership,  is  said  not  to 
be  discharged  as  a  matter  of  law  by  the  dissolution  of  such  part- 
nership." If  the  personality  of  one  of  the  parties  is  vital,  it  is 
generally  held  that  the  dissolution  of  a  partnership  which  is  one 
of  the  parties  to  such  contract,  operates  as  a  discharge  thereof." 
Accordingly,  a  logging  contract,"  or  a  contract  by  which  a  part- 
nership agrees  to  act  as  an  agent,"  is  discharged  by  the  dissolution 
of  the  partnership  which  is  a  party  thereto. 

A  contract  by  which  one  agrees  to  become  surety  for  the  per- 
formance of  an  executory  contract  by  a  partnership,  is  said  to  be 
discharged  by  the  dissolution  of  such  partnership  before  perform- 
ance is  complete,  at  least  as  to  the  covenants  in  such  contract  which 
are  still  executorv  at  the  time  of  the  dissolution." 

In  some  cases  it  seems  to  be  assumed  that  the  dissolution  of  a 
partnership    discharges    an    executory    contract,    even    thouj^rh    the 


23  Hughes  V.  Gross,  IGG  Mass.  Gl, 
55  Am.  St.  Rep.  375,  32  L.  R.  A.  C20, 
43  X.  E.  1031. 

MDow  V.  Bank,  88  Minn.  355,  93  X. 
V^^.  121. 

S  Cholmondeley  v.  Clinton,  19  Ves. 
Jr.  261;  Illinois  Indemnity  Exchange 
▼.  Industrial  Commission,  280  111.  233, 
124  N.  E.  605;  Hughes  v.  Gross,  106 
Mass.  61,  55  Am.  St.  Rep.  375,  32  L.  R. 
A.  620,  43  N.  E.  1031;  Dew  v,  Pear- 
son, 73  Wash.  602,  132  Pac.  412;  Bur- 
dett  V.  Greer,  aS  W.  Va.  515,  60  R.  K. 
497  fsub  nomine,  Burdett  v.  Hayman, 
16  L.  R.  A.   (N.S.)    10191. 

28  Illinois  Indemnity  Exchange  v.  In- 


dustrial Commission,  2S!)  III.  'J:W,  l*Jl 
N.  E.  005, 

"Taskcr  v.  Slieplierd,  6  U.  Z:  X.  575; 
Pchlau  V.  Enzonbachcr,  205  III.  626,  L. 
R.  A.  1015C.  570.  107  X.  E.  107;  Roberts 
V.  Kelsey,  3S  Midi.  602;  Wheaton  v. 
Cadillac  Automobile  Co.,  143  Mich.  21, 
KHS  X.  \V.  309. 

»  Roberts  v.  Kelsey,  38  Mich.  602. 

29Tasker  v.  Shepherd,  6  H.  &  N.  575; 
rdilau  V.  Enzenbacher,  265  111.  626, 
L.  R.  A.  1015C,  576,  107  N.  E.  107: 
Wheaton  v.  Cadillac  Automobile  Co., 
1^3   Mich.  21.   106  X.   L.  300. 

30  Schoonover  v.  Osborne,  108  la.  453, 
70  X.  W.  263;  Black  v.  Albery,  89  O. 
S.  240,  106  N.  E.  38. 
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personality  of  the  parties  is  not  material.*'  A  contract  by  which  a 
creditor  of  a  partnership  was  to  take  charge  of  certain  property 
and  to  manage  it,  was  said  to  be  discharged  by  the  dissolution  of 
the  partnership,  so  that  the  retiring  partner  could  not  claim  any 
rights  thereunder.** 


§  2682.  Discharge  of  contract  of  agency.  A  contract  of  agency 
not  creating  a  power  coupled  with  an  interest  is  terminated  by  the 
death  of  either  party.'  Thus  authority  to  sell  property,*  as  per- 
sonalty,* or  to  collect  money,*  is  revoked  by  the  death  of  the  prin- 
cipal. In  some  cases,  however,  transactions  of  third  persons  with 
agents  after  the  death  of  the  principal,  but  in  ignorance  thereof, 
have  been  upheld  as  binding  on  the  principal's  estate.  Thus  pay- 
ment to  an  agent,'  or  a  purchase  of  goods  by  him,*  or  delivery  of 
notes  by  him,^  have,  contrary  to  the  general  rule,  been  upheld 
under  such  circumstances.  So  a  contract  to  prosecute  a  claim, 
which  was  in  part  performed  after  the  client's  death,  has  been  held 
not  to  be  discharged.*  Some  of  the  cases,  however,  which  appear 
to  support  this  proposition  really  depend  upon  principles  of  estop- 
pel. The  administrator  of  the  decedent,*  or  those  who  succeed  the 
principal  in  interest,'^  have,  with  full  knowledge  of  the  material 
facts,  elected  to  accept  the  benefits  of  the  agent's  acts,  and  are 
therefore  estopped  to  deny  his  authority." 


SI  Turk  V.  Nicholson,  30  la.  407. 
SlTurk  V.  Nicholson,  30  la.  407. 

1  England,  In  re  Overweg  [1900],  1 
Ch.  209 ;  Hovey  v.  Blakeman,  4  Ves.  Jr. 
596. 

United  States.  Howe  Sewing  Ma- 
chine Co.  V.  Rosensteel,  24  Fed.  oS3. 

Massadrasetts.  Mills  v.  Smith,  193 
Mass,  n,  6  L.  R.  A.  (N.S.)  885,  78  N. 
E.  765. 

Michigan.  Adriance  v.  Rutherford, 
67  Mich.  170,  23  N.  W.  718. 

Nebraska.  Horn  an  v.  Redick,  97  Neb. 
299,  L.  R.  A.  1915C,  601,  149  N.  W. 
782. 

Ohio.  McDonald  v.  Black,  20  Ohio 
185,  55  Am.  Dec.  448. 

2  Hunt  y.  Rouemanier,  21  U.  S.  (8 
Wheat.)  174,  5  L,  ed.  589;  Scruggs  v. 
Driver,  31  Ala.  274;  Travers  v.  Crane, 


15  Cal.  12   ;  Lewis  v.  Kerr,  17  la.  73; 
Harria  v.  Irving,  28  Cal.  M5. 

3  Dickinson  v.  Calahan,  19  Pa.  St. 
227. 

4  Weber  v.  Bridgeman,  113  N.  Y.  600. 
21  N.  E.  98.5;  Davis  v.  Bank,  46  Vt. 
728. 

>  Cassiday  v.  McKenzie,  4  Watts  &  S. 
(Pa.)  282.  30  Am.  Dec.  76. 

•  Carrett  v.  Trabue,  82  Ala.  227,  3 
So.  149;  Davis  v.  Davis,  93  Ala.  173,  9 
So.  736. 

7  Xicolet  V,  Pillot,  24  Wend.  (N.  Y.) 
240. 

tWylie  V.  Coxe,  56  U.  S.  (15  How.) 
41.5,  14  L.  ed.  753. 

9  Succession  of  Zenon  &  Elsie  La- 
bauve,  34  La.  Ann.  1187. 

lOIsh  V.  Crane,  8  0.  S.  520,  s.  c.  13 
O.  S.  .574. 

11  See  II 1739  and  1764. 
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The  rule  that  the  death  of  the  principal  terminates  the  contract 
of  agency,  is  not  limited  to  cases  in  which  the  agent  has  attempted 
to  bind  his  principal  by  a  contract  made  after  the  death  of  the 
principal ;  but  the  death  of  the  principal  terminates  such  authority 
for  all  purposes."  An  agent  is  not  entitled  to  commissions  on  col- 
lections or  remittances  after  the  death  of  the  principal,"  nor  is  he 
entitled  to  be  indemnified  by  his  principal's  estate  against  transac- 
tions into  which  he  has  entered  after  the  death  of  the  prin- 
cipalJ*  If  the  agent's  power  is  also  coupled  with  an  interest  in 
the  subject  of  the  agency,  the  death  of  the  principal "  does  not 
revoke  the  power  of  the  agent.  What  constitutes  a  power  coupled 
with  an  interest  is  a  question  on  which  the  courts  have  disagreed. 
A  power  of  sale  in  a  mortgage  to  be  exercised  by  the  mortgagee 
has  been  held  in  some  states  to  be  such  a  power  coupled  with  an 
interest  that  it  is  not  revoked  by  the  death  of  the  mortgagor,"  and 
the  same  principle  has  been  applied  to  powers  of  sale  in  deeds  of 
trust."  In  other  states  the  death  of  the  mortgagor  is  held  to  re- 
voke a  power  of  sale  in  a  mortgage." 

§2683.  Sickness — ^In  general.  A  contract  for  services  personal 
in  their  nature  which  can  not  be  performed  by  deputy  within  the 
meaning  of  the  contract  is  discharged  by  such  sickness  on  the  part 
of  the  person  by  whom  such  services  are  to  be  rendered  as  to  in- 
capacitate him  from  performing  them.*     A  contract  to  perform 


IJTHoyey  v.  Blakeman,  4  Ves.  Jr. 
596.  In  re  Overweg  [1900],  1  Ch. 
209. 

W  Hovey  v.  Blakeman,  4  Vea.  Jr.  596. 

14  In  re  Overweg  [1900],  1  Ch.  209. 

II  Gordon  ▼.  Stubbs,  36  La.  Ann.  623; 
Merry  v.  Lynch,  68  Me.  94;  White  v. 
Allen,  133  Mass.  423;  Knapp  v.  Alvord, 
10  Paige  (N.  Y.)  203,  40  Am.  Dec 
241. 

II  Arkansas.  Hudgins  v.  Morrow,  47 
Ark.  515,  2  S.  W.  104. 

niiBois.    Strother  v.  Law,  54  111.  413. 

Maryland.  Barrick  t.  Homer,  78 
Md.  253,  44  Am.  St.  Rep.  283,  27  Atl. 
1111. 

Massachusetts.  Conners  ▼.  Holland, 
113  Mass.  50. 

Missovii.  Beaine  v.  Butler,  21  Mo. 
313,  64  Am.  Dec.  234. 


North  Carolina.  Carter  v.  Slocomb, 
122  X.  Car.  475,  65  Am.  St.  Rep.  714, 
29  N.  E.  720. 

South  DakoU.  Reilly  v.  Phillips,  4 
S.  D.  604,  57  N.  W.  780. 

"Wilburn  v.  Spoflford,  36  Tenn.  (4 
Sneed)  698;  Hodges  v.  Gill,  68  Tenn. 
(9  Baxt.)  378. 

II  Miller  v.  McDonald,  72  Ga.  20; 
Wilkins  v.  McGehee,  86  Ga.  764,  13  S. 
E.  84;  Johnson  v.  Johnson,  27  S.  Car. 
300,  13  Am.  St.  Rep.  636,  3  S.  £.  606; 
Buchanan  v.  Monroe,  22  Tex.  537. 

1  In  re  Oldfield,  175  la.  118,  L.  R.  A. 
inifiD,  1260,  156  N.  W.  977;  Powell  ?. 
Newell,  59  Minn.  406,  61  N.  W.  335; 
Davidson  v.  Gaskill,  32  Okla.  40,  38 
L.  R.  A.   (N.S.)  692,  121  Pac.  649. 
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stenographic  and  clerical  services  for  one-half  of  the  fees  received 
by  the  employer  is  discharged  by  sickness  of  the  enii)loye  which 
prevents  him  from  such  services  for  almost  half  of  the  time  for 
which  the  contract  was  to  run.^  If  no  fault  of  his  intervenes  be- 
tween the  making  of  such  contract  and  his  sickness  creating  such 
conditions,  the  party  who  becomes  ill  is  not  liable  in  damages  for 
breach  of  such  contract.  A  contract  for  the  services  of  an  opera 
troupe  is  discharged  by  the  sickness  of  the  leading  tenor,  without 
whom  the  troupe  could  not  perform.'  Under  a  contract  of  employ- 
ment requiring  the  employe  to  give  notice  before  leaving  the  serv- 
ice, such  provision  is  discharged  by  the  sickness  of  the  employe.* 
A  contract  to  pay  tuition  is  discharged  by  the  sickness  of  the  pupil 
which  prevents  him  from  attending  at  all.' 

It  has  been  suggested  that  the  fact  that  sickness,  death  or  phys- 
ical incapacity  might  have  been  foreseen,  prevents  such  facts  from 
operating  as  a  discharge.*  It  has  been  said  that  a  contract  by  a 
married  woman  for  personal  services  is  not  discharged  by  her 
pregnancy,^  on  the  theory  that  she  might  have  anticipated  such 
condition ;  and  that,  accordingly,  she  intended  to  assume  such  risk.* 
Since  some  illness  is  to  be  anticipated,  and  since  death  is  inevitable, 
a  rigid  application  of  this  theory  would  leave  nothing  of  the  gen- 
eral doctrine  of  impossibility. 

§2684.  Sickness  as  affecting  contracts  to  intermarry.     If  A 

and  B  have  entered  into  a  contract  to  intermarry,  and  subsequently 
without  the  fault  of  either  A  becomes  so  ill  that  marriage  in  the 
ordinary  sense  of  the  term  would  be  impossible  or  would  shorten 
his  life,  the  question  of  the  effect  of  such  physical  condition  and  a 
discharge  of  the  contract  may  come  up  in  two  ways:  A  may  de- 
mand performance  of  the  contract,  and  B  may  set  up  A*s  physical 
condition  as  a  discharge.  On  the  other  hand,  B  may  demand  per- 
formance of  the  contract  at  least  as  far  as  the  marriage  ceremony 
itself  is  concerned,  and  B  may  express  himself  as  willing  to  waive 
any  further  performance  in  case  A's  physical  condition  makes  fur- 

2  Davidson    v.    Oaskill,    32    Okla.   40,  »  Stewart  v.  Loring,  87  Mass.  (5  All.) 

38  L.  R.  A.   (N.S.)    602.   121   Pac.  649.  300,  81  Am.  Dec.  747. 

3Spaldin<r  v.   Rosa,  71   N.   Y.  40,  27  •. Jennings  v.  Lyons,  39  Wis.  553,  20 

Am.  Rep.  7.  Am.  Rep.  57. 

•  Harrington   v.  Iron  Works  Co.,  119  T  Jennings  v.  Lyons,  39  Wis,  553,  20 

Mass.   82;    Fnller   v.   Brown,  52   Mass.  Am.  Rep.  57. 

(11  Met.)   440.  I.TenningJ^i  v.  Lyons,  39  Wis.  553,  20 

Am.  Rep.  57. 
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ther  performance  impossible.  If  A,  without  the  fault  of  either 
party,  has  developed  a  disease  which  makes  marriage  in  the  ordi- 
nary sense  impracticable,  such  physical  condition  of  A  is  held  to 
operate  as  a  discharge  to  B  if  B  wishes  to  treat  such  fact  as  a 
discharged 

If  A  agrees  to  marry  B,  and  subsequently  A,  without  his  fault, 
develops  a  disease  which  makes  it  unsafe  or  improper  for  him  to 
marry,^  as  where  sexual  intercourse  would  shorten  his  life,'  or 
where  without  intervening  fault  a  venereal  disease  develops,*  A's 
contract  is  discharged  absolutely  if  the  physical  disability  is  per- 
manent in  its  nature ;  and  if  temporary  he  is  excused  from  liability 
for  breach  by  delay  until  such  physical  disability  is  removed.*  If 
A  and  B  enter  into  a  contract  to  intermarry,  and  B  subsequently 
refuses  performance  on  learning  that  A  has  an  abscess  in  his  breast, 
A  can  not  recover  damages  for  B's  refusal.*  In  this  case  the  doc- 
trine of  impossibility  was  not  discussed  by  name  at  least,  and  the 
ground  for  the  decision  was  said  to  be  the  fact  that  *'it  would  be 
most  mischievous  to  compel  parties  to  marry  who  could  never  live 
happily  together.*'^ 

The  ill  health  of  the  plaintiff,  existing  when  the  engagement  was 
entered  into  and  known  to  the  defendant,  is  not  an  excuse  for 
breach  of  promise.*  If  A  and  B  have  agreed  to  intermarry  at  a 
certain  time,  and  A  postpones  performance  because  he  realizes  he 


1  Travis  v.  Schnebly,  CS  Wash.  1,  40 
L.  R.  A,  (NS.)  585,  122  Pac.  316  (a 
case  of  floating  kidney  and  nervous 
prostration). 

2  In  re  Oldfleld,  175  la.  118.  L.  R.  A. 
lOlOD,  12fiO,  156  N.  W.  977;  Shakle- 
ford  V.  Hamilton,  93  Ky.  SO,  40  Am. 
St.  Rop.  166,  15  L.  R.  A  531,  19  S.  W. 
5;  Allen  v.  Baker,  86  N.  Car.  91,  41 
Am.  Rep.  444;  Sanders  v.  Coleman,  97 
Va.  600,  47  L.  R.  A.  581,  34  S.  E.  621. 

Contra,  on  the  theory  that  he  can 
at  least  marry  the  woman  in  name 
only,  giving  to  her  the  status  of  his 
wife,  and  that  his  sickness  does  not 
dischar<;e  his  obligation  to  perform  to 
thi6  extent.  Hall  v.  Wripht,  El.  B.  & 
KI.  746  (a  case  of  tuberculosis);  Smith 
V.  Crompton,  67  N.  J.  L.  548,  58  L.  R. 
A.  480,  52  Atl.  386  (a  case  of  urinary 
disease). 


3  In  re  Oldfield.  175  Ta.  118,  L.  R.  A. 
19100,  1260,  156,  X.  W.  977  (pernicious 
anemia). 

For  a  case  on  identical  fnct;^,  but 
not  involving  the  question  of  impossi- 
bility, see  Parsons  v.  Trowbridge,  226 
Fed.  15;  Sanders  v.  Coleman,  97  Va. 
690,  47  L.  R.  A.  581,  34  S.  E.  621. 

♦  Trammel  v.  Vaughan,  158  Mo.  214, 
81  Am.  St.  Rep.  302,  51  L.  R.  A.  854, 
59  S.  W.  79. 

B  Trammel  v.  Vaughan,  158  Mo.  214, 
81  Am.  St.  Rep.  302,  51  L.  R.  A.  854, 
59  S.  W.  79. 

6Atchinson  v.  Baker,  2  Peake  N.  P. 
103. 

7  Atchinson  v.  Baker,  2  Peake,  X.  P. 
103. 

t  Lemke  v.  Franzenburg,  159  la.  466, 
141  N.  W.  332. 
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is  becoming  insane,  such  postponement  does  not  amount  to  a 
breach ;  and  if  soon  after  he  becomes  insane,  and  dies  while  insane, 
no  cause  of  action  on  the  contract  arises.' 

Sickness  which  does  not  make  the  marriage  impossible  is  not, 
however,  a  discharged*  In  exceptional  cases,  apprehended  illness 
may  operate  as  a  discharge.  Thus  where  A  agrees  to  i)ureliase  an 
interest  as  partner  in  B's  business,  the  value  of  which  depended  on 
B's  knowledge  and  business  ability,  A  may  avoid  such  contract 
where  B's  health  becomes  such  as  to  make  it  doubtful  whether  he 
will  be  able  to  give  his  personal  attention  to  the  business.^^ 

§  2685.  Death  of  party  to  contract  not  for  personal  services. 

A  contract  for  services  which  are  not  personal  in  their  nature,  but 
which  may  be  performed  by  the  assignee  or  the  successors  of  the 
promisor,  is  not  discharged  by  the  death  of  either  party.^  Thus,  a 
contract  of  guaranty,*  or  of  sale,*  even  if  the  article  which  is  sold 
is  far  more  useful  or  interesting  to  the  purchaser  than  to  his  per- 


•  Liddell  v.  Eas ton's  trustees  [1907], 
S.  C.  154,  14  Scots  L.  T.  Rep.  479  [af- 
firming, liiddell  V.  Findley,  13  Scots 
L.  T.  Rep.  150,  13  Scots  L.  T.  Rep. 
744]. 

1*  Smith  V.  Compton,  67  N.  J.  L. 
648,  58  L.  R.  A.  4S0,  52  Atl.  386. 

11  Powell  V.  Cash,  54  N.  J.  Eq.  218, 
34  Atl.  131. 

1  England.  Morp:an  v.  Ravey,  6 
Hurl.  &  N.  265;  Xield  v.  Smith,  14  Ves. 
Jr.  491. 

•    In  re  Worthington    [1914],  2   K.  B. 
299. 

California.  Husheon  v.  Kelley,  162 
Cal.  656,  124  Pac.  231. 

Iowa.  Ryan  v.  Litchfield,  162  la. 
«09,  144  N.  W.  313. 

Massachnsetta.  Dnimmond  v.  Crane, 
ISD  Maes.  577,  38  Am.  St.  Rep.  460,  23 
L.  R.  A.  707',  35  N.  E.  00. 

Mississippi.  Cox  v.  Martin,  75  Miss. 
22n,  05  Am.  St.  Rep.  604,  36  L.  R.  A. 
800,  21  So.  fill. 

Pennsylvania.  Billin;^*^  Appeal,  106 
Pa.  St.  558;  McLaughlin  v.  McLaugh- 
lin, 146  Pa.  St.  682,  23  Atl.  400. 


Wisconsin.  Volk  v.  Stowell,  98  Wis. 
385.  74  N.  W.  118. 

2  Lloyd's  V.  Harper,  L.  R.  16  Ch.  Div. 
200;  Hightower  v.  Moore,  46  Ala.  387; 
Janin  v.  Browne,  69  Cal.  37;  Menard 
V.  Scudder,  7  La.  Anff.  385,  56  Am.  Dec. 
610. 

Such  contract  is  not  released  by  the 
death  of  a  joint  guarantor.  Carter  v. 
Hampton,  77  Va.  631. 

3  England.  Personalty.  Wentworth 
V.  Cock,  10  Ad.  &  El.  42. 

Georgia.  Allen  v.  Confederate  Pub. 
Co.,  121  Ga.  773,  49  S.  E.  782. 

lUinois.  Smith  v.  Mfg.  Co.,  83  IlL 
498. 

Itficliigan.  McKeown  v.  Harvey,  40 
Mich.  226. 

New  Hampshire.  Sabre  v.  Smith,  62 
N.  H.  663. 

New  York.  Mactier  v.  Frith,  6  Wend. 
(N.  Y.)   103,  21  Am.  Dec.  262. 

Realty.  Denton  v.  Sanford,  103  N.  Y. 
607.  9  N.  E.  490. 

Death  of  vendor  after  breach.  Fow- 
ler V.  Kelly,  3  W.  Va.  71. 
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sonal  representative,*  or  a  contract  between  a  landlord  and  tenant,' 
a  covenant  to  rebuild  leased  property  in  case  of  fire,*  a  contract  to 
repair,^  or  a  contract  to  renew,*  are  none  of  them  discharged  by 
the  death  of  either  party.  A  contract  for  future  repairs  of  a  parti- 
tion fence,  made  between  adjoining  property  owners,  has  been  held 
to  be  discharged  by  the  death  of  one  of  them.'  A  contract  of  fire 
insurance,**  including  mutual  insurance,**  or  a  contract  to  take  and 
pay  for  a  certain  amount  of  water  annually,**  or  a  deed  of  trust 
upon  growing  crops  to  secure  advancements,**  are  none  of  them 
discharged  by  the  death  of  either  party.  A  contract  in  settlement 
of  a  bastardy  suit,**  or  a  contracj:  of  pledge,**  or  a  contract  giving 
the  debtor  the  right  to  discharge  his  debt  by  sawing  lumber,**  are 
none  of  them  discharged  by  the  death  of  a  party.  A  contract  to 
pay  money  so  as  to  satisfy  the  needs  of  the  payee  as  nearly  as 
possible  is  not  personal  in  character  and  is  not  discharged  by  the 
death  of  the  payee.*^ 

A  contract  for  performing  services  of  a  personal  nature  for  the 
benefit  of  a  stranger  to  the  contract  may  be  persqnal  as  to  one  of 
the  parties,  but  not  personal  as  to  the  other.**  If  A  has  agreed 
with  B  to  render  services  as  an  attorney  for  C,  the  death  of  B 
while  such  contract  is  executory  does  not  operate  as  a  discharge 


4  Allen  V.  Confederate  Pub.  Co.,  121 
Ga.  773,  49  S.  E.  782. 

■  Alsup  V.  Banks,  68  Miss.  6G4,  24 
Am.  St.  Rep.  294,  13  L.  R.  A.  3IQS,  9  So. 
895;  Becker  v.  Walworth,  45  0.  S.  169; 
12  N.  E.  1;  Keating  v.  Condon,  68  Pa. 
St.  75;  Volk  v.  Stowell,  98  Wis.  385, 
74  N.  W.  118. 

t  Chamberlain  v.  Dunlap,  126  N.  Y. 
45,  22  Am.  ^t.  Rep.  807,  26  N.  E.  966. 

7  Chamberlain  v.  Dunlap,  126  N.  Y. 
45,  22  Am.  St.  Rep.  807,  26  K.  E.  966. 

•  Hyde  v.  Skinner,  2  P.  Wnw.  196. 

•  Bland  v.  Umstead,  23  Pa.  St.  316. 
10  Richardson  v.  German  Ins.  Co.,  89 

Ky.  571,  8  L.  R.  A.  800,  13  S.  W.  1; 
Towle  V.  Dirigo  Mutual  Fire  Ins.  Co., 
107  Me.  317,  78  Atl.  374;  Burbank  v. 
Rockingham  Mutual  Fire  Ins.  Co.,  24 
N.  H.  550,  57  Am.  Dec.  300. 

IIKJmmel  v.  Ins.  Co.,  161  111.  43,  43 
N.  E.  615  [reversing,  59  111.  App.  532]. 


WDrummond  v.  Crane,  159  Mass.  o77, 
38  Am.  St.  Rep.  460,  23  L.  R.  A.  707,  35 
N.  E.  90. 

13 Cox  V.  Martin,  75  Miss.  229,  65  Am. 
St.  Rep.  604,  36  L.  R.  A.  800,  21  So. 
611. 

14Stumpf*6  Appeal,  116  Pa.  St.  33,  8 
Atl.  866. 

18  Henry  v.  Eddy,  34  111.  508.  (Though 
the  creditor  has  died  the  pledgor  must 
pay  the  debt  in  order  to  obtain  the 
collateral.) 

« Hawkins  v.  Ball,  57  Ky.  (18  B. 
Mon.)  816,  68  Am.  Dec.  75.5;  (On  the 
d(*ath  of  the  creditor,  the  debtor  if 
willing  to  do  the  work  can  not  be  made 
to  pay  the  money.) 

17  Ryan  y.  Litchfield,  162  la.  609,  144 
N.  W.  313. 

M  Barrett  v.  Towne,  196  Mass.  487,  13 
L.  R.  A.  (N.S.)  643,  82  N.  E.  698. 
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thereof;  ^*  and  A  may  recover  from  B's  estate  for  se^-vices  rendered 
under  such  contract  for  C  after  B's  death.* 

§2686.  Inyolnntary  detention.  If  a  contract  provides  for 
services  which  are  personal  in  their  nature,  either  with  reference 
to  the  person  by  whom  they  were  rendered  or  with  reference  to  the 
person  to  whom  they  are  rendered,  the  involuntary  detention  of 
such  person  in  such  a  way  as  to  make  performance  impossible 
operates  as  a  discharge  or  as  a  suspension  of  such  contract,  accord- 
ing to  circumstances.^  What  amounts  to  a  substantial  period  of 
time  so  as  to  operate  as  a  discharge,  is  a  question  upon  which,  as 
on  the  remaining  questions  under  this  subject,  there  is  compara- 
tively little  authority.  A  coiitract  to  act  as  superintendent  and 
manager  of  a  factory  for  the  manufacture  of  clothing  for  a  period 
of  three  years,  is  discharged  by  the  arrest  and  detention  of  such 
manager  and  superintendent  for  a  period  of  nearly  two  weeks  in 
the  busiest  season  of  the  year,*  although  such  arrest  and  detention 
are  not  due  to  bis  fault.'  Such  manager  and  superintendent  can  not, 
on  his  release  from  imprisonment,  tender  his  services  and,  on  the 
refusal  of  his  employer  to  permit  him  to  re-enter  his  employment, 
maintain  an  action  for  damages  for  such  refusal.*  A  contract  for 
the  employment  of  a  sailor  is  discharged  by  his  imprisonment  or 
involuntary  detention  which  prevents  him  from  performing  the 
services  required  by  his  contract.*  If  a  contract  of  lease  for  a 
period  of  three  years  requires  the  lessee  to  live  upon  the  land  and 
to  cultivate  it  and  to  pay  a  third  of  the  crop  to  the  lessor,  the 
arrest  and  imprisonment  of  the  lessee  on  a  criminal  charge  for  a 
period  of  about  six  months  operates  as  a  discharge  of  the  contract 
at  the  election  of  the  lessor,*  although  the  lease  does  not  contain 
an  express  right  of  re-entry  for  default  on  the  part  of  the  lessee.' 


"Barrett  v.  Towne,  19(5  Mass.  487, 
13  L.  R.  A.  (N.S.)  043,  82  N.  E.  698. 

20  Barrett  v.  Towne,  190  Mass.  487,  13 
L.  R.  A.  (N.S.)  643,  82  N.  E.  698. 

1  Wiggins  V.  Jngleton,  2  Ld.  Raym. 
1211;  Melville  v.  De  Wolfe,  4  El.  & 
Bl.  844;  The  Jack  Park,  4  C.  Rob.  308; 
T.eopol(i  V.  Salkey,  89  III.  412,  31  Am. 
Rep.  93;  J)inning»  v.  Amend,  101  Kan. 
130,  L.  R.  A.  1917F,  626,  165  Pac.  845; 
Penns  v.  Cherveny,  135  Minn.  427,  L. 
P.  A.  1917E,  655,  161  N.  W.  150. 


2  Leopold  V.  Salkey,  89  111.  412,  31 
Am.  Rep.  93. 

S  Leopold  V.  Salkey,  89  IH.  412,  31 
Am.  Rep.  93. 

4  Leopold  V.  Salkey,  89  lU.  412,  31 
Am.  Rep.  93. 

i  Melville  V.  De  Wolfe,  4  EL  &  BL 
844;Tlie  Jack  Park,  4  C.  Rob.  308. 

SJlnnings  v.  Amend,  101  Kan.  130, 
L.  R.  A.   1917F,  6241,  105  Pac.  845. 

T.Tinnings  v.  Amend,  101  Kan.  130, 
L.  R.  A.  1917F,  626,  165  Pac.  845. 
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Contract  for  support  is  at  least  suspended  during  the  involuntary 
detention  of  the  person  to  \vhom  sui)port  is  to  be  furnished.'  If  a 
child  agrees  to  support  his  parent  for  life,  and  to  furnish  certain 
rooms  in  a  specified  house  for  residence  purposes,  such  contract  is 
suspended  during  the  period  in  which  such  parent  is  confined  in 
the  hospital  because  of  insanity,'  and  the  guardian  cf  the  parent 
can  not  enforce  such  contract.'® 

The  imprisonment  or  involuntary  detention  of  one  of  the  parties 
has,  at  least,  the  effect  of  preventing  his  non-performance  from 
amounting  to  a  voluntary  default."  Accordingly  he  can  recover 
the  wages  which  were  due  at  the  time  that  he  was  arrested,  al- 
though such  arrest  was  due  to  his  own  misconduct."  If  an  employe 
agreed  to  forfeit  all  wages  due  when  he  left  his  employment  unless 
he  gave  two  weeks'  notice  in  advance,  the  fact  that  he  had  been 
arrested  and  imprisoned  prevents  such  non-performance  from  being 
voluntary  default  on  his  part.''  Imprisonment  is  not  a  "voluntary" 
leaving  of  the  employment,'*  and  a  railway  employe  who  is  arrested 
and  imprisoned  on  a  criminal  charge  is  entitled  to  an  increase  in 
pay  for  those  who  did  not  leave  the  employment  voluntarily,  unless 
such  employe  intended  to  secure  his  discharge  from  the  employ- 
ment by  such  conduct." 


§2687.  Dissolution  of  corporation — Discharge  of  execntory 
contracts.  The  effect  of  the  dissolution  of  a  corporation  upon  its 
contracts  and  contractual  rights  and  liabilities  is  a  question  upon 
which  there  is  a  conflict  of  authority,  due  to  the  survival  of  primi- 
tive theories  in  some  jurisdictions,  and  to  their  displacement  by 
modern  ideas  in  others.' 

The  original  theory  was  that  the  dissolution  of  a  corporation 
was  equivalent  to  the  death  of  a  natural  person ;  that  in  the  absence 


8  Penua  v.  Cliervony,  13.')  Minn.  -127, 
L.  R.  A.  iniTF,,  Go.-),  IGl  N.  W.  130. 

9  Penas  v.  Cliervcny,  l.*]-")  Minn.  427, 
L.  R.  A.  1917K,  (Wm,  Ifil  N.  W.  l.)0. 

10 Penas  v.  Cliervcny,  I'Jo  Minn.  427, 
L.  R.  a:  1917E,  65.-),  101  N.  W.  IIO. 

11  Hughes  V.  Wamsutta  Mills,  93 
Mass.  (11  All.)  201;  Kowalski  v.  Mc- 
Adoo,  —  N.  J.  — ,  107  Atl.  477. 

«Hucrlios  V.  Wamsutta  Mills.  93 
Mass.  (11  AU.)  201. 

WHiijrlies  V.  Wamsutta  Mills,  93 
Mass.  (11  All.)  201. 


V.   McAdoo,  —  N.  J.  — , 
V.  McAdoo,  —  X.  J.  — , 


14  Kowalski 
107  Atl.  477. 

15  Kowalrtki 
107  Atl.  477. 

1 0n  this  subject  see,  Voluntary 
Transfers  of  Corporate  Undertakings, 
by  Edward  H.  Warron,  30  Harvard  Law 
Review  33.-);  Tlie  Effect  of  Failure  to 
Perform  Contracts  Made  Prior  to  Re- 
ceivert>*hip,  by  Chas.  P.  Hine,  24  Yale 
Law  Journal  111. 
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of  statute  the  death  of  a  natural  person  discharged  all  hils  con- 
tracts, including  both  his  contractual  rights  and  his  contractual 
liabilities;  and  that  since  no  statute  of  administration  had  been 
passed  in  the  case  of  corporations,  ajs  it  eventually  was  in  the  case 
of  natural  persons,  the  dissolution  of  a  corporation  caused  its 
realty  to  escheat  to  the  grantor  or  to  be  forfeited  to  the  crown,^ 
its  personalty  to  be  forfeited  to  the  crown;  and  all  debts,  whether 
owing  by  it  or  owing  to  it,  to  be  discharged.'  Even  though  prior 
debts  remain  in  force  and  can  be  collected  out  of  the  assets  of  the 
corporation,  scire  facias  will  not  lie  against  the  corporation  after 
dissolution  to  revive  a  dormant  judgment.*  In  some  jurisdictions 
this  theory  still  persists  as  to  executory  contracts.'  An  executory 
contract  of  sale  is  discharged  by  the  appointment  of  a  receiver  for 
the  property  of  the  vendor  corporation,  and  an  injunction  against 
its  making  use  of  its  own  property.*  A  contract  whereby  A  guar- 
antees to  B  that  a  given  corporation  will  pay  dividends  upon  its 


2  As  to  which  disposition  was  to  be 
made  of  its  realty  the  early  cases  were 
in  conflict.  For  various  views  see, 
Johnson  v.  Norway,  Winch  37;  South- 
well V.  Ward,  Popham  91;  Case  of 
Dean  and  Chapter  of  Norwich,  3  Coke 
73a;  Rolle's  Abridgment  816,  Eschete 
A(l);    2    Kyd    on    Corporations    516. 

For  a  recent  case  holding  that  on 
dissolution  of  a  corporation  not  for 
profit  its  realty  belongs  to  the -govern- 
ment, see  Churcb  of  Jesus  Christ  of 
the  Latter  Day  Saints  v.  United  States, 
136  U.  S.  1.  34  L.  ed.  478. 

3  Connecticixt.  For  discussions  of  the 
original  common  law  theory,  see  Na- 
tional Pahquioque  Bank  v.  First  Na- 
tional Bank,  36  Conn.  325,  4  Am.  Rep. 
80. 

Delaware.  Commercial  Bank  v. 
Lockwood,  2  Harr.  (Del.)  8. 

Georgia.  Hijirhtower  y.  Thornton,  8 
Ga.  486,  52  Am.  Dec.  412. 

Mississippi.  Commercial  Bank  v. 
Chambers,  8  S.  M.  &  M.  9. 

North  Carolina.  Fox  v.  Horah,  36 
N.  Car.  (1  Tred.  Eq.)  3ii8,  36  Am.  Dec. 
48. 

Tennessee.  White  v.  Campbell,  24, 
Tenn.  (5  Humph.)  38. 


4  Mumma  v.  Potomac  Co.,  33  TJ.  S.  (S 
Pet.)  281,  8  L.  ed.  945. 

8  United  States.  Malcomson  v.  Wap- 
poo  Mills,  88  Fed.  680. 

Maine.  Read  v.  Frankfort  Bank,  23 
Me.  318. 

New  York.  People  v.  Globe  Mutual 
Life  Ins.  Co.,  91  N.  Y.  174;  Lorillard  v. 
Clyde,  142  N.  Y.  456,  24  L.  R.  A.  113, 
37  N.  E.  489. 

West  Virginia.  Griffitlh  v.  Blackwa- 
ter  Boom  &  Lumber  Co.,  55  W.  Va.  604, 
69  L.  R.  A.  124,  48  S.  E.  442  [for  former 
opinion,  see  Griffith  y.  Lumber  Co.,  46 
W.  Va.  56,  33  S.  E.  125]. 

Wisconsin.  Boyd  v.  Fire  Association, 
116  Wis.  155,  96  Am.  St.  Rep.  948, 
61  L.  R.  A.  918,  90  N.  W.  1086,  94  N. 
W.  171. 

5  Malcomson  v.  Wappoo  Mills,  88 
Fed.  680.  (Whether  such  property  was 
specific  or  general,  and  whether  the 
corporation  was  dissolved  or  not,  are 
questions  which  the  court  does  not  ap- 
pear to  have  considered.) 

For  the  effect  of  the  appointment  of 
a  receiver  without  dissolution,  see 
§  2688,  note  4,  and  §  2702. 
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corporate  stock  at  a  certain  rate  for  seven  years,  is  discharged  as 
to  the  remaining  period  by  the  dissolution  of  such  corporation  at 
the  end  of  five  years.^  Appointing  a  receiver  for  a  mutual  insur- 
ance company  and  adjudging  it  insolvent  cancels  all  policies.*  A 
contract  by  an  insurance  company  with  an  agent  has  been  held  to 
be  discharged  by  the  dissolution  of  the  corporation  by  the  state  as 
insolvent.'  A  contract  by  whi(;h  A  agrees  with  a  corporation  to 
cut  logs  and  haul  them  and  transport  them  to  a  mill,  is  discharged 
by  the  dissolution  of  the  corporation,  so  that  A  can  not  present  a 
claim  for  the  loss  of  future  profits  as  damages.^* 

The  dissolution  of  a  corporation  terminates  a  contract  to  which 
the  corporation  is  not  a  party,  by  which  the  dividends  of  such 
corporation  are  guaranteed." 

§2688.  Dissolution  of  corporation — Breach  of  executory  con- 
tracts. In  most  jurisdictions  it  is  recognized,  however,  that  a  cor- 
poration is,  for  many  purposes  at  least,  a  legal  fiction  and  that  the 
real  interests  involved,  apart  from  those  of  the  state,  are  those  of 
the  parties  who  do  business  with  it  on  the  one  hand,  and  its  mem- 
bers on  the  other.  Equity  treated  the  assets  of  the  corporation  as 
analogous,  at  least,  to  a  trust  fund,  out  of  which  must  be  paid  all 
liabilities  due  from  the  corporation  and  into  which  must  be  paid 
all  liabilities  due  to  the  corporation,  whether  the  corporation  is 
engaged  in  business  or  is  dissolved;  and  the  net  balance  of  which 
on  dissolution  is  to  be  distributed  among  the  members  of  the  cor- 
poration, at  least  if  the  corporation  is  one  whose  members  have 
financial  interests  therein  as  in  the  case  of  the  ordinary  corporation 
for  profit.^  It  is  said  that  a  judgment  rendered  against  a  corpora- 
tion after  dissolution,  in  a  case  which  was  submitted  before  dis- 


T  Lorillard  v.  Clyde,  142  N.  Y.  456,  24 
L.R.  A.  113,37  N.  E.  489. 

•  Boyd  V.  Fire  Association,  116  Wis. 
155,  96  Am.  St.  Rep.  948,  61  L.  R.  A. 
918,  90  N.  W.  1086,  94  N.  W.  171. 

•  People  V.  Ins.  Co.,  91  N.  Y.  174. 
Contra,  Spader  v.  Mfg.  Co.,  47  N.  J. 

Eq.  18,  20  Atl.  378. 

«  Griffith  V.  Blackwater  B.  &  L  Co., 
S3  W.  Va.  604,  69  L.  R.  A.  124,  48  S.  E. 
442  ffor  former  opinion,  see  Griffith 
v.  Lumber  Co.,  46  W.  Va.  56,  33  S.  E. 
125]. 


"Bijur  V.  Standard  Di8tillin«r  & 
Distributing  Co.,  74  N.  J.  Eq.  546,  70 
Atl.  934. 

1  Curran  v.  Arkansas,  56  U.  S.  (15 
How.)  304,  14  L.  ed.  70.>;  Broughton 
V.  Pensacola,  93  U.  S.  266,  23  L.  ed.  896; 
In  re  Mullings  Clothing  Co.,  238  Fed. 
58,  L.  R.  A.  191SA,  539;  Bowe  v.  Min- 
nesota Milk  Co.,  44  Minn.  460,  47  N.  W. 
151;  Cole  v.  Millerton  Iron  Co.,  133  N. 
Y.  164,  28  Am.  St.  Rep.  615,  30  N.  E. 
847;  McClaren  v.  Union  Roller  Mills 
&  Elevator  Co.,  95  Tenn.  696,  35  S.  W. 
88. 
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solution,  may  be  rendered  nunc  i)ro  tunc  as  of  the  day  at  which  it 
ivas  tried.' 

This  theory  is  generally  recognized  at  modern  law,  and  the  dis- 
solution of  a  corporation  does  not  discharge  its  rights  or  its  liabili- 
ties;^ although,  of  course,  the  corporation  can  not  lawfully  perform 
after  dissolution.  The  fact  that  a  corporation  is  insolvent  and  that 
a  receiver  has  been  appointed  to  manage  its  business  and  to  wind 
up  its  affairs,  docs  not  operate  as  a  dissolution  of  such  corporation; 
nor  do  such  facts  prevent  the  corporation  from  suing  to  enforce 
obligations  which  are  due  to  it  or  enforcing  judgments  which  it 
has  obtained/  Dissolution  of  a  corporation  is  held  not  to  be  a 
discharge  of  its  executory  contracts  by  impossibility  of  perform- 
ance, which  ends  contractual  liability  without  any  right  of  action 
for  damages,'  but  breach,  which  may  discharge  the  contract,  but 
which  leaves  a  right  of  action  for  damages.*  A  contract  by  which 
a  corporation  employs  an  agent  or  employe  for  a  certain  period  of 
time  is  not  discharged  by  the  dissolution  of  the  corporation  during 
such  time;  and,  while  dissolution  terminates  performance,  it  oper- 
ates as  a  breach,  giving  to  the  agent  or  employe  a  right  to  recover 
damages  therefor.^  A  contract  between  a  corporation  which  con- 
ducted a  drug  store  and  a  person  who  agreed  to  construct  a  soda- 


iShakman  v.  United  States  Credit 
System  Co.,  92  Wis.  300.  53  Am.  St. 
Rep.  920,  32  L.  R.  A.  383,  t»6  N.  W.  528. 

3 England.  In  re  Tli<^ginson  [1890], 
1  Q.  B.  325. 

United  States.  In  re  Miinin«ra  Cloth- 
ing Co.,  238  Fed.  58,  L.  R.  A.  1918  A, 
539. 

Arkansas.  Arlincrton  Hotel  Co.  v. 
Rector,  124  Ark.  90,  180  S.  W.  022. 

Kansas.  Leonard  v.  Hartzler,  90 
Kan.  386,  50  L.  R.  A.  (N.S.)  383,  133 
Pac.  570. 

Louisiana.  Schleider  v.  DielitiMn.  44 
Iji.   Ann.  402,  10  So.  934. 

New  Jersey.  Rosen baiim  v.  U.  S. 
Credit  System  Co.,  (15  N.  J.  L.  255,  48 
Atl.  237;  Spader  v.  Mural  Decoration 
Mfg.  Co.,  47  N.  J.  Kq.  IS.  20  Atl.  378; 
Bolles  V.  Crescent  Dnip:  &  Chemical  Co., 
53  X.  .r.  Eq.  614.  32  Atl.   1061. 

Oregon.  Dowd  v.  American  Surety 
Co.,  69  Or.  418,  139  Pac.  112. 


Wisconsin.  Huber  v.  ^lartin,  127 
Wis.  412,  115  Am.  St.  Kep.  1023,  1038, 
3  L.  R.  A.  (N.S.)  653,  105  N.  W.  1031. 
1 135. 

See  also,  Georjje  v.  Rollins,  176  Mich. 
144,  142  N.  W.  337. 

4  Leonard  v.  Hartzler,  90  Kan.  386, 
50  L.  R.  A.  (X.S.)  383,  133  Pac.  570. 

For  the  effect  of  tlie  appointment  of 
a  receiver,  see   §  2702. 

BSee   §2687. 

Sin  re  Wiltshire  Iron  Co.,  L.  R.  3 
( h.  A.  C.  443;  Schleider  v.  Dielman,  44 
La.  Ann.  463,  10  So.  934;  Bowe  v.  Min- 
nesota Milk  Co.,  44  Minn.  460,  47  N. 
W.  151. 

7Yelland'a  Case,  L.  R.  4  Eq.  350; 
Rosenbanm  v.  United  States  Credit 
System  Co.,  01  N.  J.  L.  543,  40  Atl.  691 ; 
Spader  v.  Mural  Decoration  Mfg.  Co., 
47  N.  J.  Eq.  18,  20  Atl.  378;  Potts  v. 
Rose  Valley  Milk,  167  Pa.  St.  310,  31 
Atl.  655. 
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water  fountain  in  such  store  at  his  expense,  and  to  share  the  gross 
receipts  with  the  corporation,  is  not  discharged  by  a  decree  adjudg- 
ing the  corporation  insolvent.*  If  a  lease  has  been  made  to  a  cor- 
poration, and  the  charter  of  the  lessee  corporation  expires,  and 
substantially  the  same  stockholders  form  a  new  corporation  which 
keeps  possession  of  such  realty,  such  facts  do  not  discharge  the 
promise  of  the  original  corporation  upon  valuable  consideration  to 
pay  to  a  third  person  a  certain  sum  of  money  as  long  as  such  cor- 
poration and  its  successors  should  occupy  such  realty.'  The  volun- 
tary dissolution  of  a  corporation  does  not  operate  as  a  discharge 
of  a  lease  which  has  been  made  to  it.^*  If  the  lessor  of  such  cor- 
poration and  its  trustee  in  bankruptcy  repudiate  the  lease,  the 
lessor  may  treat  such  conduct  as  a  breach,  and  may  present  a  claim 
for  damages,^^  on  the  theory  of  breach  by  anticipation.^*  Upon  the 
dissolution  and  liquidation  of  a  corporation,  all  its  executory  con- 
tracts for  the  payment  of  money  which  is  not  yet  due,  mature  at 


once. 


IS 


§  2689.  Dissolution  of  corporation— Contract  between  corpora- 
tion and  officer.  Some  jurisdictions  treat  the  case  in  which  the  con- 
tract of  employment  is  made  between  the  corporation  and  its  offi- 
cer as  governed  by  special  principles,  since  the  officer  for  some 
purposes  represents  the  corporation  and  has  knowledge  of  its 
affairs;  and  on  dissolution  of  the  corporation  for  insolvency,  at 
least,  such  contract  is  discharged  without  any  right  to  recover 
damages,^  even  though  damages  would  be  allowed  in  other  cases; 
especiaUy  if  such  officer  knew  of  the  condition  of  the  corporation. 


t  Belles  V.  Creseent  Dnig,  etc,  Co., 
53  N.  J.  Eq.  614,  32  Atl.  1061. 

t  Arlington  Hotel  Co.  ▼.  Rector,  124 
Ark  90,  186  S.  W.  622. 

It  In  re  Mnllings  nothing  Co.,  238 
Fed.  58,  L.  R.  A.  lOlSA,  539. 

Illn  re  MuUings  Clothing  Co.,  238 
Fed.  66,  151  C.  C.  A.  134,  L.  R.  A.  1918, 
539. 

12  See  ch.  LXXXTV. 

IS  First  State  Bank  v.  Bank,  43  Okla. 
:i42.  142  Pac.  1183. 

lUitited  States.  In  re  T)r.  Voorhees 
Awning  Hood  Co.,  187  Fed.  Oil. 

Arkansas.  Union  Compre-***  Co.  v. 
Douglass,  60  Ark.  591,  31  S.  W.  4.55. 

CONTRACTS— vol..   V-  S 


Massachusetts.  Commonwealth  v. 
Eagle  Fire  Ins.  Co.,  96  Mass.  (14  All.) 
344. 

New  York.  Simonson  v.  New  York 
City  Ins.  Co.,  141   N.  Y.   12,  3.")  X.   E. 

North  Carolina.  Lenoir  v.  l/iuillo 
Improvement  Co.,  120  N.  Car.  n-22  M 
L.  R.  A.  146,  36.  S.  E.  185. 
.  Tennessee.  Williamson  County  Rank- 
ing &  Tnist  Co.  V.  Roberts-Bufonl  Dry 
Goods  Co.,  lis  Tenn.  340.  9  L.  R.  A. 
(N.S.)   644,  101   S.  W.  421. 

See  also,  People  v.  filobe  Mutual 
IJfo  ln«.  Co.,  91  N.  Y.  174. 
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and  if  the  corporation  is  insolvent  so  that  an  award  of  damages  to 
the  officer  is  at  the  expense  of  the  creditors.^  It  has,  accordingly, 
been  held  that  dissolution  discharges  the  entire  contract  between 
the  officer  and  the  corporation,  including  a  covenant  on  his  part 
not  to  compete  with  the  corporation.' 

§  2690.  Dissolution  of  corporation — Special  grounds  for  treat- 
ing as  discharge.  The  peculiar  nature  of  certain  contracts  may 
make  the  dissolution  of  a  corporation  which  is  a  party  thereto 
operate  as  a  discharge  of  such  contract,  although  such  dissolution 
would  not  operate  as  a  discharge  of  ordinary  contracts ;  e.  g.,  a  con- 
tract which  is  personal  in  its  nature,^  such  as  a  grant  to  a  corpora- 
tion of  the  right  to  charge  a  special  rate  of  fare.*  If  a  corporation 
has  employed  an  attorney  at  an  annual  salary  under  a  contract  by 
which  such  salary  may  be  terminated  at  the  will  of  either  party, 
the  appointment  of  a  receiver  for  such  corporation  operates  as  a 
discharge  of  such  contract.' 

§  2691.  Distinction  between  voluntary  and  involuntary  dissolu- 
tion. In  some  jurisdictions  there  seems  to  be  a  tendency  at  least 
to  distinguish  between  cases  of  voluntary  and  involuntary  dissolu- 
tion, -with  reference  to  the  effect  upon  each  of  the  outstanding 
executory  contracts  of  the  corporation.  If  the  dissolution  is  in- 
voluntary, the  corporation  is  compelled  to  refrain  from  engaging 
in  further  business  by  the  act  of  the  state;  and  it  is  accordingly 
said  that  in  cases  of  this  sort  such  dissolution  operates  as  a  dis- 
charge of  the  executory  contracts  of  the  corporation,  without  any 
liability  for  damages.^  If  the  dissolution  is  voluntary,  the  members 
of  the  corporation  have  elected  to  take  advantage  of  the  promise 
given  to  them  by  the  state  to  terminate  the  existence  of  the  cor- 
poration. The  dissolution  is  due  to  their  act.  It  has  accordingly 
been  said  that  in  cases  of  voluntary  dissolution  the  corporation 
remains  liable  upon  its  outstanding  executory  contracts  and  that 

2  Williamson     County     Banking     &         2  Shields  y.  Ohio,  95  U.  S.  319,  2i  L. 
Trust     Co.     V.     Roberts-Burford    Dry      ed.  867. 

Goods  Co.,  118  Tenn.  340,  9  L.  R.  A.  9  Burton  v.  Bay  State  Gas  Co.,  188 

(N.S.)  644,  101  S.  W.  421.  Fed.  161. 

3  Measures  Bros.,  Limited,  v.  Meas-  1  Tennis  Bros  Co.  v.  Wetzel  &  Tyler 
ures  [1910],  2  Ch.  248.  By.,  140  Fed.  193;  Griffith  v.  Boom  & 

1  Shields  V.  Ohio,  95  U.  S.  319,  24  L.      Lumber  Co.,  46   W.  Va.  56,  33  S.  E. 
cd.  367.  125. 
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damages  can  be  recovered  as  for  breach  thereof.^    Dissolution  and 
voluntary  liquidation  do  not  bar  a  right  of  action  for  damages.' 

§2682.  Destmction  of  specific  subject-matter  as  discharge — 
Crcneral  nature.  Under  a  contract  which  by  the  intent  of  the  par- 
ties requires  for  its  performance  the  continued  existence  of  a 
specific  subject-matter,  the  destruction  of  such  subject-matter  is  an 
event  not  within  the  meaning  of  the  contract,  unless  one  of  the 
parties  has  assumed  the  risk  of  its  destruction;  and  such  destruc- 
tion therefore  operates  as  a  discharge  where  neither  party  has 
assumed  such  riskJ  A  contract  for  the  use  of  a  music  hall  in  the 
future,  is  discharged  by  the  destruction  of  such  building.'  A  con- 
tract to  ship  a  cargo  by  a  specified  steamer  is  discharged  where 


2  Tiffin  Glass  Co.  v.  Stoehr,  54  0.  S. 
157,  43  N.  E.  279. 

SOgdens,  Limited  v.  Kelson  [1905], 
A.  €.  109. 

ISnglaiid.  Taylor  t.  Caldwell,  3 
Best  &  S.  826;  Howell  ▼.  Coupland,  1 
Q.  B.  Div.  258;  Baily  t.  DeCrespigny, 
L.  R.  4  Q.  B.  (N.S.)  180. 

Arkansas.  Arlington  Hotel  Co.  t. 
Rector,   124  Ark.  90,   186  S.   W.  622. 

Califomla.  Ontario  Deciduous  Fruit 
Growers'  Asso.  v.  Cutting  Fruit  Pack- 
ing Co.,  134  Cal.  21,  86  Am.  St.  Rep. 
231,  53  L.  R.  A  681,  66  Pac.  28. 

Illinois.  Walker  y.  Tucker,  70  III. 
527;  Seigel  v.  Eaton,  etc.,  Co.,  105  111. 
550,  46  N.  £.  440;  Martin  Emerich 
Outfitting  Co.  V.  Siegel,  237  111.  610,  20 
L.  R.  A.   (N.S.)    1114,  86  N.  E.   1104. 

Indiana.  Krause  v.  Crothersville, 
162  Ind.  278,  102  Am.  St.  Rep.  203,  1 
Am.  A  Eng.  Ann.  Cas.  460,  65  L.  R.  A. 
Ill,  70  N.  E.  264. 

Kansas.  Wells  ▼.  Sutphin,  64  Kan. 
873,  68  Pac.  648;  Carroll  v.  Bower- 
sock,  100  Kan.  270,  L.  R.  A.  1917D, 
1006,  164  Pac  143. 

Maine.    Kniflrht  v.  Bean,  22  Me.  531. 

IfassadiQsetts.  Eliot  National  Bank 
T.  Beal,  141  Mass.  506,  6  N.  E.  742; 
Gilbert,  etc.,  Co.  v.  Butler,  140  Mass. 
82,  15  N.  E.  76;   Browne  v.  Fairhall, 


213  Mass.  290,  45  L.  R.  A.  (N.S.)  349, 
100  K  £.  556. 

Mississippi.  Ganong  v.  Brown,  88 
Miss.  53,  117  Am.  St.  Rep.  791,  40  So. 
556. 

New  Hampshire.  Dame  ▼.  Wood,  75 
N.  H.  38,  70  Atl.  1081. 

New  Jersey.  Perlee  v.  Jeffcott,  69 
N.  J.  L.  34,  97  Atl.  789. 

New  York.  Dexter  v.  Norton,  47  N. 
Y.  62,  7  Am.  Rep.  415;  Stewart  ▼. 
Stone,  127  N.  Y.  500,  14  L.  R.  A.  215, 
28  N.  E.  595. 

North  Carolina.  Pasquotank  &  North 
River  Steamboat  Co.  v.  Eastern  Caro- 
lina Transportation  Co.,  166  N.  Gar. 
582,  82  S.  E.  956. 

Oregon.    Powell  v.  Ry.,  12  Or.  488. 

Rhode  Island.  Yerrington  v.  Greene, 
7  R.  I.  589,  84  Am.  Dep.  578. 

Washington.  R.  J.  Mens  Lumber  Co. 
V.  McNeeley,  58  Wash.  223,  28  L.  R.  A. 
(N.S.)  q007,  108  Pac.  621. 

Wisconsin.  Halsey  ▼.  Waukesha 
Springs  Sanitarium,  125  Wis.  311,  110 
Am.  St.  Rep.  838,  104  N.  W.  94. 

See  also,  Gottlieb  v.  Rinaldo,  78  Ark. 
123,  6  L.  R.  A.  (N.S.)  273,  03  S.  W. 
750;  and  Nutting  v.  Watson,  84  Neb. 
464,  25  L.  R.  A.  (N.S.)  823,  121  N. 
W.  582. 

2  Taylor  v.  Caldwell,  3  Best.  &  3. 
826. 
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such  steamer  is  so  injured  by  the  perils  of  the  sea,  without  the 
fault  of  the  contractors,  as  to  make  it  impossible  for  her  to  arrive 
within  the  time  agreed  upon.'  A  contract  to  mine  coal  in  certain 
mines  and  to  deliver  it,  is  discharged  by  the  destruction  of  the 
means  of  transporting  such  coal.*  A  contract  to  construct  an  en- 
gine for  a  vessel  which  is  then  at  sea,  and  to  install  such  engine, 
is  discharged  by  the  loss  of  such  vessel  at  sea  before  such  work  is 
completed.'  A  lease  of  apartments,  which  gives  no  interest  in  the 
soil,  and  amounts  only  to  a  license  to  use  such  apartments,  is  dis- 
charged by  the  destruction  of  the  building  in  which  such  apart- 
ments are  situated.*  This  rule  must  be  distinguished  from  the  rule 
applying  to  the  lease  giving  an  interest  in  the  Soil  and  binding  the 
lessee  expressly  to  pay  rent.  Such  lease  is  not  discharged  by  the 
destruction  of  the  building  leased,  in  the  absence  of  some  specific 
provision  therefor,  or  of  some  positive  statute.^  A  contract  by 
which  A,  a  planter,  is  to  grind  the  sugar  cane  from  his  plantation 
at  his  own  sugar-house  and  to  have  the  syrup  refined  at  B's  refinery 


"SXickoll    V.  Ashton    [19001,  2   Q.  B. 

2ns. 

♦  Levering  v.  Buck  Mountain  Coal 
Co.,  o4  Pa.  St.  291. 

Where  the  building,  as  such,  was  de- 
stroyed by  a  windstorm,  but  the  ma- 
terials remained,  it  wa6  held  that  the 
contract  was  not  discharged,  since  the 
materials  could  be  moved  and  the 
building  could  be  rebuilt.  Board  of 
Education  v.  Townsend,  03  0.  S.  514, 
52  L.  R.  A.  808,  59  N.  E.  223. 

8  Anglo-Egyptian  Navigation  Co.  v. 
Bennie,  L.  R.  10  C.  P.  271. 

6  California.  Ainsworth  v.  Ritt,  38 
Cal.  89. 

Georgia.  Alexander  v.  Dorsey,  12 
Ga.  12,  50  Am.  Dec.  443. 

Indiana.  Woraack  v.  ^fcQuarry,  28 
Ind.  103,  92  Am.  Dec.  300. 

Massachusetts.  Stockwell  v.  Hunter, 
52  Mass.  (11  Met.)  448,  45  Am.  Dec. 
220;  Roberts  v.  Lynn  Tee  Co.,  187 
Mass.  402,  73  N.  E.  523  (obiter,  as  an 
interest  in  the  soil  parsed). 

New  York.  Graves  v.  Berdan,  20 
N.  y.  498  [affimiing.  Graves  v.  Berdan, 
29  Barb.   (N".  Y.)   lOO]. 


Ohio.  Winton  v.  Cornish,  5  Ohio 
477. 

Pennsylvania.  Moving  Picture  Co. 
V.  Scottish  &  National  Ins.  Co.,  244 
Pa.  St.  3.-)8.  90  Atl.  042. 

Tennessee.  Nashville,  C.  &  St.  L. 
Ry.  V.  Heikens,  112  Tenn.  37S,  65  L. 
R.  A.  298,  79  S.  W.  1038  (obiter,  as 
interest  in  land  passed). 

West  Virginia.  ArbeLz  v.  Exley,  52 
W.  Va.  470,  01  L.  R.  A.  957,  44  S.  E." 
149  (obiter,  as  interest  in  land  passed). 

A  contract  by  which  a  portion  of  a 
department  store  is  to  be  used  by  a 
dealer  at  an  agreed  compensation,  is 
Iicld  to  be  discharged  by  the  destruc- 
tion of  the  building  in  which  such  store 
is  located;  and  such  dealer  has  no 
legal  right  to  insist  that  the  depart- 
ment store  shall  permit  him  to  make 
use  of  a  eoiTesponding  space  in  the 
building  in  which  such  department 
store  is  subsequently  located.  Martin 
Emerich  Outfitting  Co.  v.  Siegel,  237 
111.  610,  20  L.  R.  A.  (N.S.)  llU,  86 
N.  E.  1104. 

7  See  §2080. 
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is  discharged  as  to  the  remainder  of  the  term  of  years  for  which  it 
was  to  run  by  the  destruction  of  the  sugar-house.*  A  contract  for  the 
service  of  a  stallion  provided  that  if  the  first  service  should  prove 
fruitless  there  should  be  the  privilege  of  return  free  during  the 
season.  The  first  service  proved  fruitless  and  return  was  demanded 
during  the  season.  In  the  meantime  the  stallion  had  died.  This 
was  held  to  discharge  the  liability  of  the  owner  of  the  stallion.' 
The  owner  of  the  stallion  was  not  bound  to  return  the  service  fee 
as  for  failure  of  consideration.^^  A  covenant  in  an  insurance  con- 
tract requiring  a  surrender  of  the  policy  in  order  to  change  the 
beneficiary  is  held  to  be  discharged  if  the  policy  is  stolen  without 
the  fault  of  the  owner  ^^  or  the  beneficiary  refuses  to  return  the 
former  certificate." 

§  2683.  Special  classes  of  contract — ^Work  and  labor  on  bnild- 
ing  of  another.  A  contract  by  which  one  party  agrees  to  perform 
labor  on  the  building  of  another  is  discharged  by  the  destruction 
of  such  building,  without  the  fault  of  either  party,  before  such  con- 
tract is  performed,^  as  a  contract  to  repair  a  building,^  or  to  paint 
it,'  or  to  paper  it,*  or  a  contract  to  construct  a  floor  therein,'  or  to 


•  Romero  v.  Xewman,  .lO  La.  Ann.  80, 
23  So.  403. 

•  Pinkham  v.  Libby,  03  ^fe.  57o,  49 
L.  R.  A.  693.  45  Atl.  823. 

W  Contra,  that  such  fee  could  un- 
der similar  circumstances  be  recovered. 
Tatro  V.  Bailey,  67  Vt.  73,  30  Atl.  685. 

11  Wilcox  V.  Assurance  Society,  173 
N.  Y.  50,  93  Am.  St.  Rep.  579,  65  N.  E. 
857. 

12  Nally  v.  Nally,  74  Ga.  660,  58  Am. 
Rep.  458;  Lahey  v.  Lahey,  174  N.  Y. 
148,  95  Am.  St.  Rep.  554,  61  L.  R.  A. 
791,  66  N.  E.  670. 

I  HUnois.  Cliicago  Edison  Co.  v.  Mfg. 
Co.,  66  Til.  App.  222. 

Indiana.  Krause  v.  Board  of  School 
Trustees,  162  Tnd.  278,  102  Am.  St.  Rep. 
203,  65  L.  R.  A.  Ill,  70  N.  E.  264. 

Kansas.     Carroll   v.   Bowersock,   100 
Kan.  270,  L.  R.  A.  1917D,  1006,  164  Pac 
143. 

Massadinsetts.    Butterfield  ▼.  Byron, 


153  Mass.  517,  25  Am.  St.  Rep.  654,  12 
L.  R.  A.  571,  27  X.  E.  6«}7. 

Mississippi.  Ganong  v.  Brown,  88 
Miss.  .53,  117  Am.  St.  Rep.  731,  40  So. 
556. 

New  Hampshire.  Dame  v.  Wood,  75 
N.  H.  38,  70  Atl.  1081. 

New  York.  Dexter  v.  Norton,  47  X. 
Y.  62,  7  Am.  Rep.  415. 

Texas.  Weis  v.  Devlin,  07  Tox.  507, 
60  Am.  Rep.  38.  3  S.  W.  720. 

Wisconsin.  Halsey  v.  Waukesha 
Springs  Sanitarium.  125  Wis.  311,  110 
Am.  St.  Rep.  838,  104  X.  W.  94. 

2  Krause  v.  Board  of  School  Trustees, 
102  Tnd.  278.  102  Am.  St.  Rep.  203,  65 
L.  R.  A.  Ill,  70  X.  E.  264;  Lord  v. 
\Mieeler,  67  Mass.  (1  Gray)  282. 

•  Ganong  v.  Brown,  88  Mis3.  53,  117 
Am.  St.  Rep.  731,  40  So.  556. 

4  Ganong  v.  Brown,  88  Miss.  53,  117 
Am.  St.  Rep.  731,  40  So.  556. 

8  Carroll  v,  Bowersock.  100  Kan.  270, 
L.  R.  A.  1917D,  1006,  164  Pac.  14a. 
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install  a  heating  system  therein,*  or  to  remove  an  existing  build- 
ing.^ The  falling  of  the  walls  of  a  brick  building  discharges  a  con- 
tract to  construct  woodwork  therein.*  The  question  of  the  right  of 
the  contractor  to  recover  for  the  work  done  up  to  the  time  of  such 
destruction  is  elsewhere  discussed.* 

This  rule  must  be  distinguished  from  the  rule  that  one  who 
agrees  to  construct  and  to  complete  a  building  upon  the  land  of 
another  can  not  recover  if  such  building  is  destroyed  before  it  has 
been  completed  and  accepted  by  the  owner  of  the  land.^*  If  the 
building  contract  provides  for  payment  in  instalments  as  the  work 
progresses,  and  reaches  certain  specified  stages,  the  destruction  of 
the  building  does  not  prevent  the  contractor  from  recovering  the 
instalments  which  were  due  by  the  terms  of  the  contract  at  the 
time  that  the  building  was  destroyed.^^  It  seems  to  be  assumed 
that  if  the  contractor  offers  to  rebuild  the  building  which  has  been 
destroyed,  the  property  owner  is  liable  in  damages  if  he  refuses  to 
permit  the  contractor  to  perform.  In  cases  of  this  sort,  perform- 
ance is  possible  in  accordance  with  the  original  terms  of  the  con- 
tract except  as  to  time;  but  the  fact  that  performance  according 
to  the  time  fixed  in  the  original  contract  is  practically  impossible 
seems  to  be  disregarded  in  determining  the  rights  of  the  parties. 
This  rule  is  not  limited  to  personal  liability,  but  it  prevents  the 
contractor  from  asserting  a  lien  against  the  realty  on  which  the 


•  Dame  v.  Wood,  76  K.  H.  38,  70  AtL 
1061. 

7JoneB-Gray  Construction  Ck>.  ▼. 
Stepliens,  167  Ky.  765,  181  S.  W.  €59; 
Angus  V.  Scully,  176  Mass.  357,  79  Am. 
St,  Rep.  318,  49  L.  R.  A.  562,  57  N.  E. 
074. 

B  Schwartz  y.  Saunders,  46  Dl.  18. 

>See  §§2710  et  seq. 

lOAlalMuna.  Commercial  Fire  Ins. 
Co.  y.  Ins.  Co.,  81  Ala.  320,  60  Am. 
Rep.  162,  8  So.  222;  Cutcliff  y.  McAn- 
aUy,  S8  Ala.  507,  7  So.  331. 

California.  Humbolt  Lumber  Mill 
Co.  y.  Crisp,  146  Cal.  686,  106  Am.  St 
Rep.  76,  81  Pac.  30  (no  lien  can  attach 
to  the  soil  after  destruction  of  the 
building). 

Connecticut  School  District  y. 
Daucfay,  25  Conn.  530,  68  Am.  Dec.  371. 


Kentucky.  Doll  v.  Young,  149  Ky. 
347,  149  S.  W.  854. 

Maryland.  Milske  y.  Steiner  Mantel 
Co.  103  Md.  235,  115  Am.  St  Rep.  354, 
6  L.  R.  A.  (N.S.)  1105,  63  Atl.  471. 

Masaacfattsetta.  Adams  y.  Nichols, 
36  Mass.  (19  Pick)  275,  31  Am.  Dec. 
137. 

New  Jersey.  Trenton  Public  Schools 
y.  Bennett,  27  N.  J.  L,  513,  72  Am.  Dec. 
373. 

New  York.  Tompkins  y.  Dudley,  25 
N.  Y,  272,  82  Am.  Dec.  349. 

II  Milske  y.  Steiner  Mantel  Co.,  aOS 
Md.  235,  115  Am.  St  Rep.  354,  5  L.  R. 
A.  (N.S.)  1105,  63  Atl.  471. 

The  owner  is  not  bound  to  resioi^ 
the  building  as  it  was  before  the  6re. 
Kewman  Lumber  Co.  t.  Pordum,  41  O. 
S.  878. 
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bnilding  stood  before  it  was  destroyed."  Since  a  subsequent  in- 
strument executed  by  one  party  to  a  contract  can  not  modify  the 
terms  of  the  original  contract^"  a  bond  which  is  given  by  the  con- 
tractor and  which  provides  that  neither  the  contractor  nor  his 
surety  shall  be  liable  for  any  damage  which  results  from  an  act 
of  God,  can  not  modify  the  liability  of  the  contractor  under  his 
original  contract  with  the  property  owner  to  construct  a  build- 
ing ;  ^*  and  accordingly  if  such  building  is  destroyed  by  a  storm, 
the  contractor  can  not  recover  on  the  theory  that  he  is  not  liable 
for  injury  caused  by  a  stormJ' 

A  contract  to  build  a  barn  upon  a  foundation  furnished  by  the 
owner  is  a  contract  for  the  construction  of  a  complete  building  and 
not  for  work  to  be  done  upon  the  building  of  another,  and  hence 
is  not  discharged  by  the  destruction  of  such  barnJ*  Under  a  con- 
tract to  build  an  annex  to  an  existing  building  the  burning  of  the 
building  and  the  annex  operates  as  a  dischargeJ^ 

§  2694.  Sales  and  bailments.  In  the  absence  of  a  specific  pro- 
vision imposing  the  risk  of  loss  on  one  party  or  the  other,  a  con- 
tract to  sell  a  specified  chattel  is  discharged  by  the  destruction  of 
such  chattel  without  the  fault  of  the  vendor  before  the  title  passes.^ 
If  the  title  to  the  chattel  passes,  the  subsequent  destruction  does  not 
discharge  the  vendee  from  his  liability  for  the  purchase  price.* 
Thus  when  A  makes  a  quantity  of  lithographic  posters  for  B  under 
a  contract  by  which  B  is  to  take  them  by  a  certain  time  and  to  pay 
for  them  then,  and  B  does  not  take  them  or  pay  for  them  at  such 


n  Humbolt  Lumber  Mill  Co.  y.  Crkp, 
146  CaL  686,  106  Am.  Si.  Rep.  76,  81 
Pac.  30. 

13See  §2468. 

MMilske  y.  Steiner  Mantel  Co.,  103 
Md.  235,  116  Am.  St.  Rep.  354,  6  L.  R. 
A.  (N.S.)  1105,   63  AtL  471. 

lIMilske  y.  Steiner  Mantel  Co.,  103 
Md.  236,  116  Am.  St.  Rep.  354,  6  L.  R. 
A.  (N5.)  1105,    63  Atl.  471. 

llVoght  y.  Hecker,  118  Wig.  306,  95 
N.  W.  90. 

HKranse  y.  Board  of  School  Tnis- 
tees,  162  Ind.'278,  102  Am.  St.  Rep.  203, 
65  L.  R.  A.  Ill,  70  N.  E.  264. 

1 0ntario,  etc.,  Association  y.  Packing 
Co.,  134  Cal.  21,  53  L.  R.  A,  681,  66 


Pac.  28;  Dexter  v.  Norton,  47  N.  Y.  62, 
7  Am.  Rep.  415;  Robinson  v.  McClaine, 
98  Wash.  322,  167  Pac.  912;  Wunder- 
lich  y.  Palatine  Fire  Ine.  Co.,  104  Wis. 
395,  80  N.  W.  471. 

See,  The  Risk  of  Loss  After  an  Ex- 
ecutory Contract  of  Sale  in  the  Com* 
mon  Law,  by  Samuel  Williston,  0  Har- 
yard  Law  Review  106;  The  Sale  of 
Goods  Act  of  1803  and  Recent  Cases, 
by  J.  Roberton  Christie,  9  Juridical 
Review  275,  and  Risk  in  Sale  in  Rela- 
tion* to  Insurance,  by  W.  Harvey,  4 
Juridical  Review  248. 

2  Central  Lithographing  Co.  y.  Moore, 
75  Wis.  170,  17  Am.  St.  Rep.  186,  6  L. 
R.  A.  788,  43  N.  W.  1124. 
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time,  B  is  liable  to  A  for  the  agreed  price,  and  the  fact  that  after 
such  time  the  posters  were  destroyed  by  fire  without  A's  fault  does 
not  discharge  B  from  liability.' 

In  the  absence  of  a  specific  agreement  as  to  the  risk  of  loss  or 
injury,  the  destruction  of  a  chattel  bailed,  without  the  fault  of  the 
bailee,  discharges  him  from  liability  to  redeliver  the  same/ 

Whether  an  express  provision  for  the  return  of  the  chattel  in  as 
good  condition  as  when  it  was  received  is  discharged  by  the  sub- 
sequent destruction  of  such  chattel  without  the  fault  of  the  bailee 
or  purchaser,  is  a  question  upon  which  there  is  a  confiict  of  author- 
ity. In  some  jurisdictions  a  specific  agreement  to  return  the  thing 
bailed  in  as  good  condition  as  when  it  was  received,  is  held  to 
render  the  bailee  absolutely  liable  for  the  return  of  such  thing; 
and  its  loss  or  destruction  without  his  negligence  does  not  dis- 
charge him  from  such  obligation.'  Under  a  contract  for  the  bail- 
ment of  a  stallion  by  which  the  bailee  agrees  to  return  it  in  as  good 
condition  as  when  received  or  to  pay  therefor,  the  bailee  is  not 
excused  from  his  promise  to  return  such  animal  by  the  death  of 
such  animal  without  his  fault.'  In  other  jurisdictions  such  language 
is  not  regarded  as  imposing  upon  the  bailee  the  risk  of  loss  or 
injury  to  the  chattel  without  regard  to  his  own  fault,  and  he  is  not 
liable  for  the  destruction  of  the  chattel  or  injury  thereto  without 
his  fault.'  Under  a  contract  for  the  sale  of  a  stallion  with  the 
privilege  to  the  vendee  of  returning  it  by  a  certain  date  if  it  proves 
to  be  without  value  as  a  breeder,  and  if  **in  as  sound  and  healthy 


3  Central  T/ithogrnphing  Co.  v.  Moore, 
75  ^Vis.  170,  17  Am.  St.  Rep.  186,  6  L. 
R.  A.  788,  43  N.  W.  1124. 

4  United  States  v.  Thomas,  82  (15 
Wall.)  337,  21  L.  ed.  89;  Seevers  v. 
Gabcl,  04  la.  75,  58  Am.  St.  Rep.  381, 
27  L.  R.  A.  733,  02  N.  W.  (UK);  Stewart 
V.  Stone,  127  N.  Y.  500,  14  L.  R.  A. 
21.1,  28  y.  K.  51)5;  Stacy  v.  Knicker- 
bocker Ice  Co.,  84  Wis.  614,  54  N.  W. 
lOM. 

SRarrere  v.  Somps,  113  Cal.  97,  45 
Pac.  177,  572;  Drake  v.  White,  117 
Mass.  10;  Laughren  v.  Bamar(),  115 
Minn.  276,  132  N.  W.  30il;  Grady  v. 
Schweinler,  16  N.  D.  452,  125  Am.  St. 
Rep.  674,  14  L.  R.  A-  (N.S.)  1089, 
113  N.  W.  1051. 


•  Grady  v.  Schweinler,  16  N.  D.  452, 
125  Am.  St.  Rep.  674,  14  L.  R.  A.  (N^.) 
1089,  113  N.  W.  103»1. 

7  Iowa.  Seevers  v.  Gabel,  94  la.  76, 
59  Am.  St.  Rep.  381,  27  L.  R.  A.  733, 
62  N.  W.  669. 

Minnesota.  St.  Paul  &  Sioux  City 
Ry.  V.  Minneapolis  &  St.  L.  Ry.,  26 
Minn.  243,  37  Am.  Rep.  404,  2  N.  W. 
700. 

MisflOfari.  McEvers  ▼.  The  Sanga- 
mon, 22  Mo.  188. 

New  York.  Young  y.  Leary,  196  N. 
Y.  569,  32  N.  E.  607. 

North  Carolina.  Sawyer  ▼.  Wilkin- 
son, 166  N.  Car.  497,  L.  R.  A.  1916B, 
295,  82  S.  E.  840. 
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condition  as  he  now  is,"'  it  was  held  that  if  the  stallion  had  a  dis- 
ease when  sold  and  in  its  natural  development  it  grew  worse,  the 
progress  of  such  disease  did  not  defeat  the  right  of  the  purchaser 
to  return  it.' 


§2695.  Sale  of  realty— Destruction  of  building.  Whether  a 
contract  to  sell  realty  upon  which  a  building  is  situated  is  dis- 
charged by  the  destruction  of  the  building  after  the  contract  of 
sale  is  made  and  before  it  is  performed  by  the  execution  and  de- 
livery of  a  deed,  is  a  question  upon  which  there  is  some  conflict  of 
authority,  depending,  however,  chiefly  upon  the  eflPect  which  is  to 
be  given  to  the  contract  of  sale  as  creating  an  equitable  property 
right  in  the  purchaser,  and  upon  the  extent  to  which  the  law  will 
recognize  such  equitable  property  right  J  The  courts  agree  sub- 
stantially in  saying  that  such  contract  is  discharged  if  it  is  entirely 
executory  and  that  the  loss  is  to  fall  upon  the  owner ;  ^  but  they 
disagree  as  to  the  extent  to  which  the  contract  is  to  be  regarded  as. 
purely  executory  and  as  to  the  ownership  of  the  realty  under  such 
circumstances.  According  to  the  weight  of  authority,  the  pur- 
chaser acquires  an  equitable  interest  in  such  realty  as  soon  as  the 
contract  of  sale  is  entered  into.  The  contract  is  therefore  no  longer 
purely  executory — the  purchaser  has  become  the  owner  in  equity; 
such  equitable  right  is  recognized  at  law,  and,  accordingly,  the 
destruction  of  the  building  upon  such  realty  does  not  operate  as  a 
discharge  of  the  contract,  and  if  the  vendor  is  not  in  default  and 
is  ready,  willing  and  able  to  perform,  the  purchaser  can  be  com- 
pelled to  perform  in  spite  of  such  destruction.*    This  rule  has  been 


•  Roeentlial  v.  Rambo,  165  Tnd.  684, 
3  L.  R.  A.  (N.S.)  678,  76  N.  E.  404. 

ISee,  The  Burden  of  Loss  as  an  In- 
cident of  the  Right  to  the  Specific  Per- 
formance of  a  Contract,  by  William  A. 
Keener,  1  Columbia  Law  Review  1. 

2  Wilson  ▼.  Clark,  60  N.  H.  352;  Sew- 
ell  V.  Underbill,  197  N.  Y.  168,  134  Am. 
St.  Rep.  863,  27  L.  R.  A.  (N.S.)  233,  90 
N.  E.  430. 

iEngUmd.  Paine  v.  Meller,  6  Ves. 
Jr.  349. 

California.  White  v.  Oilman,  138 
Cal.  375,  71  Pac.  436. 

Coimecticat.  Williams  v.  Lilley,  67 
Conn.  50,  37  L.  R.  A.  150,  34  Atl.  765. 


Maryland.  Brewer  v.  Herbert,  30 
Md.  301,  96  Am.  Dec.  582. 

New  Jersey.  Cropper  v.  Brown,  76 
X.  J.  Eq.  406,  139  Am.  St.  Rep.  770,  74 
Atl.  087;  Fraternal  Order  of  Eagles  v. 
Weatherby,  82  N.  J.  Eq.  455,  88  Atl. 
847. 

Kew  York.  Sewell  v.  Underbill,  197 
N.  Y.  168,  134  Am.  St.  Rep.  863,  27  L. 
R.  A.  (N.S.)  233,  90  N.  E.  430. 

Ohio.    Gilbert  v.  Port,  28  0.  S.  276. 

Oklahoma.  Dunn  v.  Yakisb,  10 
Okla.  3SS,  61  Pac.  926. 

Pennsylvania.  Peoples  Street  Ry. 
V.  Spencer,  156  Pa.  St.  85,  36  Am.  St. 
Rep.  22,  27  Atl.  113. 
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applied  even  if  the  purchaser  is  not  in  possession  of  the  realty, 
since  it  is  held  that  the  equitable  interest  of  the  purchaser  comes* 
into  existence  \i*hen  the  contract  of  sale  is  made  and  not  when  he 
takes  possession.*  If  this  theory  of  the  interest  of  the  purchaser 
is  held  consistently  and  if  he  is  regarded  as  having  an  insurable 
interest  in  the  realty,  up  to  the  full  value  of  the  buildings  thereon, 
he  can,  of  course,  protect  himself  against  such  loss  by  insuring 
such  interest. 

In  other  cases  the  courts  have  insisted  upon  applying  the  legal 
theory  of  ownership  to  the  exclusion  of  the  equitable  theory.  The 
contract  is  regarded  as  purely  executory,  and  the  vendor  is  re- 
garded as  the  owner.  Where  this  theory  prevails,  the  contract  is 
held  to  be  discharged  by  the  destruction  of  the  building,  if  the 
building  formed  a  substantial  part  of  the  consideration.' 

An  intermediate  position  has  been  taken  in  some  jurisdictions 
and  it  has  been  held  that  if  the  vendee  is  not  in  possession  he  is 
not  to  be  regarded  as  the  owner,  and  accordingly  the  contract  is 
discharged  by  the  destruction  of  the  building,  if  the  building  is  a 
material  part  of  the  consideration.'  This  position  is  taken  on  the 
theory  that  the  vendee  was  not  permitted  to  exercise  any  right  of 
ownership  and  that  it  would  be  inequitable  to  impose  upon  him  a 
duty  to  be  performed  over  which  the  vendor  had  complete  dominion 
until  the  performance  of  the  contract.^ 

If  the  vendee  is  willing  to  pay  the  full  contract  price,  he  may 
have  specific  performance  in  spite  of  the  destruction  of  the  build- 
ings,' even  if  he  could  have  treated  the  contract  as  discharged  if  he 
had  so  elected. 

§  2696.  Destmction  of  property  not  ipeoiflc  rabjeet-matter  not 
discharge.  If  the  contract  is  not  to  deliver  specific  property,  but 
to  deliver  property  of  a  given  kind  and  quality,  which  may  be  per- 
formed by  the  vendor's  delivering  any  property  of  that  kind  and 
quality  which  he  may  select,  the  destruction  of  property  which  the 
vendor  had  acquired  with  the  intention  of  tendering  it  in  perform- 

Wisconrin.      Wetzler    t.    Duffy,    78  Maw.  419,  10  L.  R.  A.  (N.S.)   125,  79 

Wis.   170,  12  L.  R.  A.  178,  47  N.  W.  N.  E.  786;  Wilson  v.  Clark,  60  N.  H. 

.184.  862. 

4  Brewer  ▼.  Herbert,  30  Md.  901,  08  tGood  v.  Jarrard,  93  S.  Car.  229,  43 

Am.   Dec.    582;    Dunn    v.    Yakisli,    10  L.  R.  A.  (N.S.)  383,  76  8.  E.  698. 

Okla.  388,  61  Pac.  926.  1  Good  t.  Jarrard,  93  S.  Car.  229,  43 

I  Gould  V.  Murch,  70  Me.  288,  35  Am.  L.  R.  A.  (N.S.)  383,  76  8.  E.  698. 

Rep.  325;  Thompson  v.  Gould,  37  Mass.  IHallett  v.  Parker,  68  K.  H.  698,  39 

(20  Pick.)   134;  Hawkes  v.  Kehoe,  193  Ail.  438. 
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ance  of  his  contract  does  not  discharge  him  from  liability^  A  con- 
tract to  manufacture  and  furnish  tin  cans  -which  are  not,  by  the 
terms  of  the  contract,  to  be  made  out  of  any  specific  lot  of  metal, 
is  not  discharged  by  the  fact  that  the  arrival  of  the  metal  out  of 
which  the  vendor  intended  to  manufacture  such  cans  was  delayed 
by  violent  storms.*  A  contract  to  deliver  *'one  thousand  bushels" 
of  wheat  of  a  specified  grade  may  be  satisfied  by  the  delivery  of 
one  thousand  bushels  of  any  wheat  of  that  grade;  and  accordingly 
the  destruction  of  the  specific  lot  of  wheat  which  the  vendor  had 
intended  to  deliver  in  performance  of  such  contract  is  not  a  dis- 
charge.' A  contract  to  exchange  flour  for  wheat  is  not  discharged 
after  the  delivery  of  the  wheat  by  the  destruction  of  the  mill  with 
which  the  miller  expected  to  grind  the  flour  and  in  which  the  wheat 
was  stored.* 

The  destruction  of  property  which  is  not  the  subject-matter  of 
the  contract  does  not  discharge  the  contract,  even  though  the  tacit 
assumption  of  its  continued  existence  was  a  material  inducement, 
and,  it  may  be,  the  controlling  inducement  by  which  one  party  was 
led  to  make  the  contract.  Thus  a  contract  of  employment  of  a 
traveling  salesman*  or  a  clerk*  is  not  discharged  by  the  destruc- 
tion of  his  employer's  place  of  business.  So  a  contract  by  which 
A  agrees  with  B,  C  and  D,  the  owners  of  different  boats,  to  solicit 
and  secure  freight  for  their  boats  for  the  following  season  for  a 
fixed  salary,  to  be  paid  one-third  by  each  of  the  owners,  is  not 
discharged  as  to  B  by  the  destruction  of  his  boat.^  So  a  contract 
to  deliver  ironwork  is  not  discharged  by  the  accidental  burning  of 
the  vendor's  mill  at  which  he  had  expected  to  manufacture  such 
ironwork.*  A  contract  employing  a  teacher  is  not  discharged  by 
the  destruction  of  the  schoolhouse  in  which  it  was  expected  that 
the  school  would  be  kept.*  So  a  contract  to  furnish  electricity 
**for  the  purpose  of  operating  his  machinery,**  *'in  his  business  as 


1  Pacific  Sheet  Metal  Works  v.  Cali- 
fornia Canneries  Co.,  104  Fed.  080; 
Anderson  v.  May,  50  Minn.  280,  ao  Am. 
St.  Rep.  642,  17  L.  R.  A.  555,  52  N.  W. 
630;  Black  t.  Webb,  20  Ohio  30*. 

1  Pacific  Sheet  Metal  Works  v.  Cali- 
fornia Canneries  Co.,  164  Fed.  080. 

S  Black  V.  Webb,  20  Ohio  304. 

«  Martin  v.  Mill  Co..  40  Mo.  App.  23. 

•  Turner  v.  Goldsmith  [ISOl],  1  Q.  B. 
544. 

•  Mfldden  v,  .Tacobfl.  52  J.n.  Ann.  2107, 
50  L.  R.  A.  827,  28  So.  225. 


7Xicol  V.  Fitch,  115  Mich.  15,  69  Am. 
St.  Rep.  542,  72  N.  W.  088. 

•  Booth  V.  Rolling  Mill  Co.,  60  N.  Y. 
487. 

•  School  Directors  v.  Crews,  23  111. 
App.  367;  Corn  v.  Board,  etc.,  30  111. 
App.  446;  Charleston  School  Township 
V.  Hay,  74  Tnd.  127;  Smith  v.  School 
District,  60  Mich.  580.  37  N.  W.  567; 
Cnshen  v.  School  District.  50  Vt.  30 

Contra.  Hall  v.  School  District.  24 
Mo.  App.  213.  which  is  »ub«*equently  ex- 
);lained  in  Rudy  v.  School  Disrtict,  30 
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a  miller,"  is  not  discharged  by  the  destruction  of  the  mill  in  which 
it  was  expected  that  the  electricity  would  be  usedJ^ 

§  2697.  Impossibility  by  subsequent  act  of  domestic. la w—Ckn- 
eral  jnrinciples.  Impossibility  of  performance,  which  is  created  by 
a  subsequent  valid  act  of  domestic  law,  operates  as  a  discharge  of 
a  contract.^  Subsequent  legislation  which  impairs  the  obligation 
of  a  contract  is  ordinarily  unconstitutional.  Under  the  exercise  of 
the  police  power,  however,  the  legislature  may  make  illegal  the 
performance  of  contracts  already  entered  into.^  Such  a  change  of 
law  operates  as  a  discharge  of  prior  contracts  which  are  thus  made 
illegal;  since  otherwise  the  law  would  enforce  a  penalty  against 
the  promisor  if  he  performed,  and  award  damages  against  him  if 
he  did  not. 


Mo.  App.  113,  as  being  a  contract  to 
conduct  a  school  in  the  specific  build- 
ing which  was  burned. 

10  Ontario,  etc.,  Co.  v.  GaIIowa7  Co., 
5  Ont  Law  Rep.  419. 

1  Canada.  Ottawa  v.  Ky.,  1  Ont. 
Law  Rep.  377. 

Georgia.  Macon,  etc.,  R.  R.  v.  Gib- 
son, 85  Ga.  1,  21  Am.  St.  Rep.  135,  11 
S.  E.  442. 

Indiana.  Baltimore  &  O.  R.  Co.  y. 
Miller,  183  Tnd.  323,  107  N.  K.  545. 

Kentucky.  Louisville  &  N.  R.  Co.  v. 
Crowe,  15«  Ky.  27,  49  L.  R.  A.  (N.S.) 
848,  160  S.  W.  759. 

Maine.  American  Mercantile  Ex- 
change V.  Blunt,  102  Me.  128,  120  Am. 
St.  Rep.  463,  10  L.  R.  A.  (N.S.)  414,  66 
Atl.  212. 

Maryland.  Standard  Brewing  Co.  v. 
Weil,  129  Md.  487,  L.  R.  A.  1917C,  929, 
09  Atl.  661. 

Minnesota.  Halloran  v.  Schmidt 
Brewing  Co.,  137  Minn.  14a,  L.  R.  A. 
1917E,  777,  162  N.  W.  1082. 

Mississippi.  Brown  v.  Dillahunty, 
12  Miss.  (4  Sm.  &  M.)  713,  43  Am. 
Dec.  499. 

Washington.  Cowley  v.  Northern 
P.  R.  Co.,  68  Wash.  558,  41  L.  R.  A. 
(N.S.)  5.59,  123  Pac.  098;  The  Strat- 
ford V.  Seattle  Brewing  &,  Malting  Co., 
94  Wash.  125,  L.  R.  A.  1917C,  931,  162 
Pac    31 ;   Bell  v.  Kanawha   Traction  & 


Electric  Co.,  —  W.  Va.  — ,  98   S.  E. 
885. 

See,  Moratory  Legislation  Relating 
to  Bills  and  Notes  and  the  Conflict 
of  Laws,  by  E.  G.  Lorenzen,  28  Yale 
Law  Journal,  324. 

This  point  wae  avoided  in  Stent  v. 
Bailis,  2  P.  Wms.  218. 

"Now  a  subsequent  law  may  be  the 
cause  of  an  impossibility,  whether  by 
actually  forbidding  an  act  undertaken 
in  the  contract — which  is  the  direct 
meaning  of  illegality — or  whether  by 
means  of  taking  away  something  from 
the  control  of  the  party,  as  to  which 
thing  he  has  contracted  to  do  or  not 
to  do  something  else."  Metropolitan 
Water  Board  v.  Dick  [19181,  A.  C.  119. 

Whether  legislation  which  prevents 
performance  of  prior  contracts  is  valid, 
see  ch.  XCV. 

I  United  States.  Louisville  &  Nash- 
ville Ry.  V.  Mottley,  219  U.  S.  467,  55 
L.  ed.  297.  34  L.  R.  A.  (N.S.)  671  [re- 
versing, Louisville  A  Nashville  Ry.  v. 
Mottley,  133  Ky.  652,  118  S.  W.  9821. 

Indiana.  Jamieson  v.  Oil  Co.,  128 
Tnd.  555,  12  L.  R.  A.  652,  28  N.  E.  76; 
Baltimore  &  0.  R.  Co.  v.  Miller,  183 
Ind.  323,  107  N.  E.  546. 

Kentucky.  Louisville  &  N.  R.  Co.  v. 
Crowe.  156  Ky.  27,  49  L.  R.  A.  (N.S.) 
848.  160  S.  W.  759. 
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§2S688.  Speeiflc  illustrations — ^Leases  for  sale  of  intoxicating 
liquors.  If  realty  is  leased  for  the  exclusive  purpose  of  using  it 
as  a  place  in  which  to  sell  intoxicating  liquors,  and  such  sale  sub- 
sequently becomes  illegal,  either  under  local  option  provisions  or 
by  general  legislation  prohibiting  such  traflfie,  such  subsequent 
illegality  is  held  to  prevent  the  performance  of  the  contract  in 
accordance  with  its  terms  and  to  discharge  such  leased  Accord- 
ingly the  lessee  can  not  be  held  on  his  covenant  to  pay  rent  for 
the  remainder  of  the  term.*  If  the  lease  provides  expressly  that 
the  premises  shall  not  be  used  for  any  other  purpose  than  a  saloon, 
such  subsequent  legal  impossibility  clearly  operates  as  a  discharge,' 
although  permission  has  been  given  to  the  lessee  to  keep  a  boot- 
black stand,  a  cigar  stand  and  a  restaurant,  in  addition  to  the 
saloon.^  If  other  provisions  in  the  lease  show  that  the  property 
was  leased  for  the  sole  purpose  of  operating  a  saloon,'  such  as  a 
provision  making  the  validity  of  the  l«ase  expressly  conditioned 
upon  the  lessor's  securing  satisfactory  bond  for  the  lessee,  to  en- 
able the  lessee  to  conform  to  the  statutory  regulations  of  the  busi- 
ness of  dealing  with  intoxicating  liquors,'  such  lease  is  discharged 
if  such  business  is  thereafter  forbidden  either  under  local  option 
laws  or  under  general  prohibition  laws.  It  has,  however,  been  held 
that  if  a  local  option  law  is  in  force  when  property  is  leased  for 
saloon  purposes  exclusively,  the  lessee  assumes  the  risk  of  sub- 
sequent action  under  such  local  option  law;  and  accordingly  such 


Maryland.  Standard  Brewing  Co.  ▼. 
Weil,  120  Md.  487,  L.  R.  A.  1917C,  029, 
09  AtL  661. 

Maine.  American  Mercantile  Ex- 
change V.  Blunt,  102  Me.  128,  120  Am. 
St.  Rep.  4<J3,  10  L.  R.  A.  (N.S.)  414,  66 
Atl.  212. 

Washington.  The  Stratford  y.  Se- 
attle Brewing  &  Malting  Co.,  94  Wash. 
125,  T^  R.  A.  1917C.  931,  162  Pac.  31. 

1  Halloran  v.  Schmidt  Brewing  Co., 
137  Minn.  141,  L.  R.  A.  1917E,  771,  162 
X.  W.  1062;  Heart  v.  East  Tenneaaee 
Brewing  Co.,  121  Tenn.  60,  130  Am.  St. 
Rep.  753,  10  L.  R.  A.  (N.S.)  964,  113  S. 
W.  364;  The  Stratford  v.  Seattle 
Brewing  &  Maltinff  Co.,  04  Wash.  125, 
L.  R.  A.  1917C,  031,  1(12  Pac.  31;  Koen 
V.  Fairmont  Brewing;  Co.,  CO  W.  Va. 
04,  70  6.  E.  1098. 


2  Halloran  v.  Schmidt  Brewing  Co., 
137  Minn..  141,  L.  R.  A.  1917E,  777.  162 
N.  W.  1082;  Heart  v.  East  Tenne^ee 
Brewing  Co.,  121  Tenn.  69,  130  Am.  St. 
Rep.  753,  19  L.  R.  A.  (N.S.)  964,  113 
S.  W.  364;  The  Stratford  v.  Seattle 
Brewing  &  Malting  Co.,  94  Wash.  125, 
L.  R.  A.  I917C,  931,  162  Pac.  31;  Koen 
V.  Fairmont  Brewing  Co.,  69  W.  Va.  94, 
70  S.  E.  1008. 

3  The  Stratford  v.  Seattle  Brew- 
ing &,  Malting  Co.,  94  Wash.  125,  L.  R. 
A.  1917C,  931,  162  Pac.  31. 

4  The  Stratford  v.  Seattle  Brew- 
ing &  Malting  Co.,  04  Wash.  125,  L.  R. 
A.  1917C,  931,  162  Pac.  31. 

8  Hooper  v.  Mueller,  138  Mich.  595, 
123  N.  W.  24. 

•  Hooper  v.  Mueller,  158  Mich.  695, 
123  N.  W.  24. 
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lease  is  not  discharged  by  the  fact  that  under  such  law  the  sale  of 
intoxicating  liquors  is  subsequently  made  unlawful  in  the  district 
in  which  the  saloon  is  situated.^ 

In  some  jurisdictions  the  city  is  held  not  to  be  responsible  for 
action  on  the  part  of  the  state,*  at  least  if  such  action  merely  in- 
creases the  amount  of  the  license  fee  to  be  paid  and  does  not  a4>so- 
lutely  forbid  the  sale  of  intoxicating  liquor.*  No  part  of  a  license 
fee  can  therefore  be  recovered  by  one  who  has  paid  such  fee  for  a 
license  for  a  specified  period  of  time,  although  he  abandons  the 
sale  of  intoxicating  liquors  when  the  state  law  which  increases  the 
fee  takes  effects* 

If,  on  the  other  hand,  the  lease  of  the  premises  is  not  for  the 
purpose  of  conducting  a  saloon  exclusively,  but  if  such  use  is 
merely  permissive,  the  fact  that  the  business  of  dealing  in  intoxi- 
cating liquors  is  subsequently  made  illegal  does  not  amount  to  a 
total  failure  of  consideration,  since  the  lessee  may  use  such  build- 
ing for  other  purposes  ;^^  and  accordingly  a  lease  of  this  sort  is 
not  discharged  by  a  subsequent  change  of  law  making  the  sale  of 
intoxicating  liquor  illegal ;  ^^  and  the  lessee  can  not  treat  such  fact 
as  amounting  to  a  partial  failure  of  consideration  which  will  entitle 
him  to  an  abatement  of  the  rent  which  he  has  agreed  to  pay."  A 
lease  of  a  building  to  be  used  as  a  restaurant  and  saloon  is  held  not  to 


7  Houston  Ice  &  Brewing  Co.  v. 
Keenan,  99  Tex.  79,  88  S.  W.  197. 

•  Fitzgerald  v.  Witchard,  130  G&. 
552,  16  L.  R.  A.  (N.S.)  519,  61  S.  K 
227. 

•  Fitzgerald  v.  Witchard,  130  Ga. 
552,  16  L.  R.  A.  (N.S.)  519,  61  S.  E. 
227. 

W  Fitzgerald  v.  Witchard,  130  Ga. 
652,  16  L.  R.  A.  (N.S.)  519,  61  S.  E. 
227. 

11  See  §  2708. 

12  England.  Grimsdeck  y.  Sweetman 
[1909],  2  K.  6.  740 

Alabama.  0*B7rne  ▼.  Henley,  161 
Ala.  620,  23  L.  R.  A.  (N.S.)  496,  50  So. 
83. 

Georgia.  Lawrence  t.  White,  -131 
Ga.  840,  15  Am.  &  Eng.  Ann.  Cas  1097, 
19  L.  R.  A.  (N.S.)  966,  63  S.  E.  631; 
J.  J.  Goodnim  Tobacco  Co.  v.  Potts- 


Thompson  Liquor  Co.,  133  Ga.  770,  26 
L.  R.  A.  (N.S.)  498,  66  S.  E.  1081. 

Kentucky.  Baughman  v.  Portman, 
(Ky.),  14  S.  W.  342,  12  Ky.  L.  Rep. 
342. 

Louisiana.  Shreveport  Ice  &  Brew- 
ing Co.  V.  Mandel,  128  La.  314,  54  So. 
831. 

Maryland.  Standard  Brewing  Co.  t. 
Weil,  129  Md.  487,  L.  R.  A.  iyi7C,  929. 
99  Atl.  661. 

Massachusetts.  Gaston  v.  Gordon, 
208  Mass.  265,  94  N.  E.  307. 

Texas.  Houston  Ice  &  Brewing  Co. 
V.  Keenan,  99  Tex.  79,  88  S.  W.  197; 
San  Antonio  Brewing  A«80.  v.  Brents, 
39  Tex.  Civ.  App.  443,  88  S.  W.  368; 
Hecht  V.  Acme  Coal  Co.,  19  Wyom.  18, 
Ann.  Cas.  1913E,  258,  34  L.  R.  A.  (N.S.) 
773,  113  Pac.  788,  117  Pac.  132. 

13  Georgia.  Fleming  v.  King,  100  Ga. 
449,  28  S.  E.  239. 
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be  discharged  by  subsequent  change  of  law  making  the  sale  of 
intoxicating  liquors  illegal,  since  this  does  not  result  in  a  total 
failure  of  consideration J^  A  lease  of  a  ''bar,  barber  shop,  cigar 
stand,  billiard  room  •  •  •  and  kitchen  •  •  •>'  and  certain  floors 
of  a  hotel,  is  not  discharged  by  the  subsequent  enactment  of  a 
statute  forbidding  the  sale  of  intoxicating  liquorsj' 

Whether  a  lease  of  property  for  saloon  purposes  exclusively  is 
discharged  by  subsequent  legislation,  which  renders  illegal  the 
traffic  in  intoxicating  liquors,  depends  upon  the  sense  which  is  to 
be  given  to  the  word  ''saloon."  In  some  jurisdictions  the  term 
saloon  is  used  in  its  ordinary  meaning  of  a  place  in  which  intoxi- 
cating liquors  are  sold;  and  where  such  meaning  is  given  to  the 
term,  the  lease  is  discharged  if  the  sale  of  intoxicating  liquors  is 
subsequently  made  illegal^*  In  other  jurisdictions  the  term ' '  saloon ' ' 
is  regarded  as  meaning  a  place  at  which  people  gather  to 
buy  either  intoxicating  liquor  or  other  forms  of  beverages ;  ^^  and 
where  such  meaning  is  given  to  the  term,  a  lease  of  property  for 
saloon  purposes  exclusively  is  not  discharged  by  subsequent  legis- 
lation making  the  sale  of  intoxicating  liquors  illegal^*  Even  where 
the  latter  meaning  is  given  to  the  term  "saloon,''  a  lease  of  "bar- 
room and  fixtures  *  *  *  for  occupation  as  a  bar  and  not  other- 
wise," is  held  to  restrict  the  use  of  such  property  to  the  sale  of 
intoxicating  liquors;  and  accordingly  such  a  lease  is  discharged  if 
the  sale  of  intoxicating  liquors  subsequently  becomes  illegalJ* 

If  impossibility  of  performance  is  not  due  to  any  subsequent 
change  in  law,-  but  to  the  failure  of  one  of  the  parties  to  conform 
to  the  standards  required  by  the  existing  law,  such  failure  does 


Kentucky.  Christian  Moerlein  Brew- 
ing Co.  V.  Roser,  1G9  Ky.  198,  183  S.  W. 
470;  Barghman  y.  Portman,  (Ky.)>  1^ 
S.  W.  342,  12  Ky.  L.  Rep.  342. 

Masuchusetts.  Taylor  v.  Finnigan, 
189  Mass.  568,  2  L.  R.  A.  (N.S.)  973, 
7S  N.  E.  203. 

Penasybrania.  Teller  ▼.  Boyle,  132 
Pa.  St.  56,  18  Atl.  1069. 

Rhode  Island.  Miller  ▼.  Maguire,  18 
R,  I.  770,  30  Atl.  966. 

Washington.  Kellogg  v.  Lowe,  38 
Wash.  293,  70  L.  R.  A.  610,  80  Pac.  458 

M  Standard  Brewing  Co.  t.  Weil,  129 


Md.  487,  L.  R.  A.  1W7C,  929,  99  Atl. 
6GI. 

« Lawrence  v.  White,  131  Ga.  840,  19 
L.  R.  A.  (N.S.)  966,  63  S.  E.  631. 

IIKahn  v.  Wilhelm,  118  Ark.  239, 
177  S.  W.  403;  The  Stratford  v.  Seattle 
Brewing  &  Malting  Co.,  94  Wash.  125, 
L.  R.  A.  1917C,  931,  162  Pac.  31. 

17  0'Byrne  v.  Henley,  161  Ala.  620,  23 
L.  R.  A.  (N.S.)  496,  50  So.  83. 

IIO'Byme  v.  Henley,  161  Ala.  620,  23 
L.  R.  A.  (N.S.)  490,  50  So.  83. 

1»  Greil  Bros.  Co.  v.  Mabaon,  179  Ala. 
444,  43  L.  R.  A.  (N.S.)  664,  60  So.  876 
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not  operate  as  a  discharge.*  If  property  is  leased  for  saloon  pur- 
X>08es  exclusively,  and  a  license  is  denied  to  the  lessee  because  of 
his  personal  disqualifications,  he  is  regarded  as  having  assumed 
such  risk,'^  and  the  refusal  to  grant  him  a  license  does  not  operate 
as  a  refusal  to  grant  him  the  lease.^ 

§  2699.  Contracts  to  issue  passes.  The  state,  acting  through 
its  legislative  department,  may,  under  its  power  to  regulate  and 
control  common  carriers,  forbid  the  granting  of  passes,  and  it  has 
power  to  make  such  legislation  retroactive  so  as  to  render  invalid 
contracts  for  granting  passes  which  have  been  entered  into  before 
such  legislation  was  enacted^  Where  such  legislation  is  regarded 
as  retroactive  in  character,  the  party  who  has  given  value  for  a 
contract  on  the  part  of  the  carrier  to  issue  passes  to  him  in  the 
future  is  denied  the  right  to  recover  damages  because  of  the  re- 
fusal of  the  carrier  to  issue  such  passes  thereafter;*  and  he  can 
not  compel  the  carrier  to  issue  such  passes  by  a  suit  for  a  specific 
performance.*  Where  it  is  fairly  possible  to  construe  such  a  stat- 
ute as  prospective  and  not  retroactive,  the  courts,  however,  are  not 
regarded  as  rendering  invalid  prior  valid  contracts  of  this  sort;* 
and  such  contract  will  be  enforced  specifically.'  If  the  local  pro- 
cedure permits  a  judgment  to  be  rendered  not  only  as  to  instal- 
ments already  due  under  a  continuing  contract,  but  as  to  instal- 
ments to  become  due  in  the  future,  the  enactment  of  valid  legis- 


MBiirgctt  V.  Loeb,  43  Ind.  App.  (mT, 
88  X.  E.  34G. 

21  Burgett  v.  Loeb,  43  Ind.  App.  CiT, 
88  X.  E.  340. 

22  Burgett  v.  Loeb,  43  Ind.  App.  C57, 
88  X.  E.  34(5. 

1  Louisville  &  Xasliville  Ry.  v.  Mott- 
ley,  219  U.  S.  407,  55  L.  ed.  207,  34  L. 
K.  A.  (N.S.)  071  [reversing,  Louisville 
&  Naeliville  By.  v.  Mottley.  133  Ky. 
C»52,  118  S.  W.  0821;  Louisville  &  X. 
R  Co.  V.  Crowe,  L'SO  Ky.  27,  40  L.  R.  A. 
(N.S.)  848,  160  S.  W.  759;  Cowley  v. 
Northern  P.  R.  Co.,  OS  Wash.  558,  41 
L.  R.  A.  (N.S.)  550,  123  Pac.  008. 

2  Cowley  V.  Northern  P.  R.  Co.,  OS 
Wash.  558,  41  L.  R.  A.  (N.S.)  559,  123 
Pac.  998. 


Rescission  in  equity  has  been  denied 
if  the  promisee  has  received  the  sub- 
stantial part  of  the  consideration. 
Cowley  V.  Northern  P.  R.  Co.,  68  Wash. 
558,  41  L.  R.  A.  (N.S.)  559,  123  Pac. 
908. 

8  Louisville  &  Nashville  Ry.  v.  Mott- 
ley,  219  U.  S.  407,  55  L.  ed.  207,  34  L. 
R.  A.  (N.S.)  071  [reversing,  Louisville 
&  Nashville  Ry.  v.  Mottley,  133  Ky. 
052,  118  S.  W.  9821. 

4  Kentucky  Traction  &  Terminal  Co. 
v.  Murray,  170  Ky.  503,  105  S.  W.  1119; 
Emerson  v.  Boston  &  Maine  Ry., 
75  N.  H.  427,  27  L.  R.  A.  (N.S.)  331, 
75  Atl.  .5-20. 

•  Emerson  v.  Boston  &  Maine  Ry., 
75  N.  H.  427,  27  L.  R.  A.  (N.S.)  331, 
75  Atl.  529. 
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lation  which  makes  such  contract  illegal  prevents  the  enforcement 
of  such  judgment  as  to  instalments  which  fall  due  after  such  legis- 
lation was  enacted.* 

§  2700.  Other  illustrations.  If  a  contract  by  which  A  agrees 
to  collect  accounts  for  B,  contemplates  the  use  of  A's  system  of 
obtaining  judgments  against  the  debtors,  and  advertising  such 
judgments  for  sale  by  public  advertisement,  such  contract  is  entire, 
and  it  is  discharged  by  a  subsequent  statute  which  renders  such 
advertisement  illegalJ  A  contract  between  an  employe  of  a  rail- 
way and  such  railway,  by  which  the  employe  is  to  contribute  to  a 
relief  fund  out  of  which  he  may  at  his  election  receive  compensa- 
tion for  injury,  in  which  case  he  agrees  to  release  his  claim  for 
injuries,  is  rendered  invalid  by  the  subsequent  enactment  of  the 
Federal  Employers'  Liability  Act.*  A  contract  to  transport  natural 
gas  from  Indiana  to  Chicago,  Illinois,  to  perform  which  a  pressure 
of  three  hundred  and  twenty-five  pounds  to  the  square  inch  is 
necessary,  is  discharged  by  subsequent  valid  police  regulations  of 
Indiana,  forbidding  gas  to  be  transported  at  a  pressure  greater 
than  three  hundred  pounds.'  A  contract  to  construct  a  railroad  on 
a  given  route  is  discharged  by  a  subsequent  valid  amendment  to  its 
charter,  the  right  to  make  which  is  reserved  by  statute  altering 
the  location  of  the  road.*  A  contract  entered  into  by  a  corporation 
is  discharged  by  the  appointment  of  a  receiver  of  the  corporation, 
and  an  injunction  against  its  further  transaction  of  business,*  at 
least  where  the  adversary  party  elects  to  treat  such  facts  as  dis- 
charging him  from  liability.  Where  A  agrees  with  B  to  turn  over 
to  a  bank  certain  notes  and  accounts  received  from  B  in  satisfac- 
tion of  a  debt  due  to  the  bank  from  B,  and  the  bank  has  refused  to 
accept  them,  but  snbsequeniiy  consents,  A  is  excused  from  comply- 
ing with  sueh  demand  by  the  appointment  of  a  receiver  under  order 
of  the  court  for  such  notes  and  accounts.*  A  contract  between  two 
street  railway  companies,  that  neither  will  reduce  fares  below  the 

iCampbell  v.  Oullo,  142  La.  10S2,  L.  3.Tamie-on   v.  Oil  Co.,   128  Ind.  655; 

R.  A.  191SD.  2.-)l,  78  So.  124.  12  h.  K.  A.  no2,  2S  X.  E.  70. 

1  American    Mercantile    Exchange    v.  « ^lacon,  etc..  R.  R.  v.  Gibson,  85  Ga. 
Plunt,   102  Me.  128,  120  Am.  St.  Rep.  1,  2*1  Am.  St.  Rep.  ]X\  11  S.  E.  442. 
463.  10  L.  R.  A.  (N.S.)  414,  66  Atl.  212.  SMalcomson     v.    Wappoo    Mills,    S8 

2  Baltimore  &  O.  R.  Co.  v.  Miller,  183  Fed.  680.     See  §§2087  et  seq. 

Ind.  323,  107  N.  E.  545.  •Howell   v.  Hough.  46  Kan.   152,  20 

Pac.  436. 
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amount  authorized  by  statute  of  a  certain  date,  is  discharged  when 
the  legislature  reduces  the  fare.^  The  appointment  of  a  receiver  of 
a  corporation,  together  with  an  injunction  restraining  the  corpora- 
tion from  collecting  and  paying  out  money,  does  not  discharge  a 
contract  by  the  corporation  with  its  general  manager  prior  to  the 
forfeiture  of  the  charter  of  the  corporation.'  A  contract  whereby 
A  agrees  with  a  school  district  to  remove  a  schoolhouse  is  excused 
where  the  school  district  and  its  agent  are  enjoined  from  prosecut- 
ing the  work,  ^and  the  injunction  is  not  dissolved  soon  enough  to 
enable  the  contractor  to  resume  the  work  under  the  contract.* 

The  order  of  a  public  o£Scial,  if  within  his  legal  powers,  may 
operate  as  a  discharge  of  a  contract  between  other  persons.  A 
contract  between  A  and  B,  whereby  A  is  to  clear  off  standing  tim- 
ber on  a  specified  highway,  is  discharged  by  an  order  of  the  county 
commissioners '  who  propose  to  change  the  line  of  the  remaining 
part  of  the  road.^*  No  liability  exists  where  a  steamboat  leaves 
before  schedule  time,  but  the  government  inspector  has  refused  to 
allow  more  persons  to  go  on  board  because  it  has  already  all  that 
its  license  permits  it  to  carry.^^  After  a  contract  of  insurance  was 
entered  into  the  statutes  required  a  more  substantial  and  expensive 
structure  than  that  existing.  The  building  insured  was  thereafter 
destroyed  by  fire.  The  liability  of  the  insurance  company  under 
the  policy  was  held  not  to  be  limited  to  the  cost  of  replacing  the 
structure  described  in  the  survey  J*  A  contract  to  convey  realty 
by  ''a  good  and  clear  title  free  from  all  encumbrances/'  was  held 
not  to  be  discharged  by  the  city's  taking  part  of  the  realty  con- 
tracted for  to  widen  a  street  after  the  contract  and  before  the  con- 
veyance.^* A  contract  of  a  surety  on  a  bond  for  the  appearance 
of  the  accused  is  not,  after  his  default,  discharged  by  the  act  of  the 
governor  in  pardoning  him.^^    An  express  stipulation  against  lia- 


7 Buffalo,  etc.,  R.  R.  v.  R.  R.,  Ill  N. 
Y.  132,  2  L.  R.  A,  384.  19  N.  E.  OJ. 

t  Rosen bnum  v.  Credit  System  Co., 
61  N.  J.  L.  543,  40  Atl.  501. 

For  the  effect  of  the  appointment  of 
a  receiver,  see  §  2702. 

iBurkhardt  v.  School  Township,  9 
S.  D.  315,  G9  N.  W.  Ifi. 

ItBurne  v  Koochiching,  68  Minn.  239, 
71  N.  W.  26. 

11  Hughson  V.  Steamboat  Co.,  181 
Mass.  325,  58  L.  R.  A.  432,  64  N.  E.  74. 


12  Pennsylvania  Co.  ▼.  Philadelphia 
Contributionship.  201  Pa.  St.  497,  67  L. 
R.  A.  510.  51  Atl.  351. 

UKares  v.  Covell,  180  Mass.  206,  91 
Am.  St.  Rep.  271.  62  N.  E.  244.  (The 
vendee  is  not  obliged  to  accept  the  real- 
ty at  the  contract  price.  He  may 
either  rescind  the  sale  for  the  breach 
or  recoup  dama^ee.) 

14  Dale  v.  Commonwealth,  101  Ky» 
612,  38  L.  R.  A.  808,  42  S.  W.  98. 
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bility  for  non-performance  if  the  contractor  was  ''lawfully  re- 
strained,'' relieves  a  canal  company  for  liability  for  failure  to 
deliver  water  where  the  canal  was  filled  in  by  the  county  super- 
visors.^' If  the  law  stops  performance  for  a  limited  time,  this 
operates  as  a  temporary  suspension  of  the  contract,  but  not  as  a 
discharged*  If  a  judgment  can  be  rendered  for  instalments  of  rent 
already  due  and  to  come  due  in  the  future,  under  a  lease  of  a 
building  for  the  purpose  of  prostitution,  a  subsequent  statute  ren- 
dering such  use  of  such  premises  illegal,  prevents  recovery  of  such 
future  instalments^^ 

§2701.  £aipo08ibility  by  subsequent  act  of  foreign  law.  Im- 
possibility of  performance  due  to  a  change  in  foreign  law  or  an 
act  of  a  foreign  state  is  said,  by  some  courts,  not  to  amount  to  a 
discharge,  if  the  contract  is  not  made  in  such  state  and  is  not  gov- 
emed  by  the  law  of  such  state/  A  contract  to  transport  laborers 
from  one  state  to  another,  which  is  valid  when  made,  but  the  per- 
formance of  which  is  prevented  by  a  law  of  the  state  from  which 
such  laborers  are  to  be  transported,  forbidding  such  transportation, 
is  not  discharged  thereby.^  A  similar  result  was  reached  under  an 
English  contract  to  export  goods  from  Russia,  the  performance  of 
which  was  subsequently  forbidden  by  a  decree  of  the  Russian 
government.'  A  court  may  have  power  to  determine  what  acts 
amount  to  a  discharge,  and  by  what  Is^  performance  is  governed ; 
but  to  award  damages  against  one  because  of  his  failure  to  violate 
the  law  of  the  foreign  state  in  which,  by  the  terms  of  the  contract, 
he  is  required  to  perform,  seems  an  arbitrary  exercise  of  power. 

An  English  contract  for  the  use  of  a  Swedish  vessel  was  said 
not  to  be  discharged,  as  far  as  mere  impossibility  is  concerned,  by 
an  order  by  the  Swedish  government  forbidding  the  use  of  such 
vessel  in  the  manner  authorized  by  the  contract.*    An  order  by  the 


tf  Fresno  MiUing  Co.  v.  Irrigation  Co., 
126  Cal.  640,  59  Pac.  140. 

1«  School  District  v.  Howard,  (Neb.) 
98  X.  W.  666. 

"Campbell  v.  Gullo,  142  La.  1082.  L. 
R.  A.  1918D,  251,  78  So.  124. 

1  Blight  V.  Page,  3  Bos.  &  Pul.  295 
(note);  Splidt  v.  Heath,  2  Camp.  67 
(note) ;  Jacobs  v.  Credit  Lyonnais,  IS 
Q.  6.  D.  436;  Barker  v.  Hodgson,  3 
M.  &  S.  267  s  Fumesa  ▼•  Rederiaktie- 


golabet  Banco  [1917],  2  K.  B.  873; 
Tweedie  Trading  Co.  v.  James  P.  Mc- 
Donald Co.,  ri4  Fed.  985;  Standard 
Silk  Dyeing  Co.  t.  Roessler  &  Hass- 
lacher  Chemical  Co.,  244  Fed.  250. 
•  2  Tweedie  Trading  Co.  v.  James  P. 
McDonald  Co.,  114  Fed.  985. 

3  Blight  ▼.  Page,  3  Boa.  &  Pul.  295 
(note.) 

4Fumess  v.  Rederiaktiegolabet  Ban- 
co [1917],  2  E.  B.  873  (obiter,  as  the 
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English  goveniment,  which  prevented  the  exportation  of  goods 
from  Oermany,  was  held  not  to  discharge  a  contract  for  the  sale 
of  general  articles  which  could  be  obtained  only  from  Germany.' 
The  fact  that  a  railway  is  in  the  possession  of  a  foreign  power  and 
that  transportation  on  such  road  has  become  impossible,  does  not 
operate  as  a  discharge  of  a  contract  for  such  transportation.*  A 
foreign  embargo  is  not  a  discharge  of  the  contract  of  employment 
of  the  seamen  for  all  purposes.^  If  the  voyage  is  finally  completed 
the  seamen  have  been  held  to  be  entitled  to  wages  for  the  entire 
period,  including  the  time  during  which  such  embargo  was  in  force.' 
On  the  other  hand,  the  act  of  a  foreign  government  in  prohibiting 
the  unloading  of  certain  goods  has  been  held  to  operate  as  a  dis- 
charge of  a  contract  which  can  be  performed  only  by  unloading 
such  goods  in  such  country.* 

§  2702.  Writ  obtained  Vy  private  litigant  as  act  of  law.    If  A 

enters  into  a  contract  with  B  which  is  valid  when  made,  the  fact 
that  by  proceedings  for  injunction,  X  prevents  A  from  performing 
such  contract  does  not,  in  some  jurisdictions,  discharge  A  from 
liability  to  B  for  breach.^  Thus  a  contract  to  deliver  water  through 
an  irrigation  ditch,*  or  to  construct  a  sewer  within  a  given  time,* 
is  neither  one  of  them  discharged  by  an  injunction  obtained  by  a 


contract  contained  an  exception  in  case 
of  "restraint  of  princes;"  and  such  or- 
der was  held  to  be.  such  restraint). 

8  Standard  Silk  Dyeing  Co.  v.  Roess- 
ler  &  Hasslaoher  Chemical  Co.,  244  Fed. 

250. 

•  West  V.  The  Uncle  Sam,  Fed.  Cas. 

No.  17427. 

7  Beale  v.  Thompson,  4  East  546  [af- 
firmed, 1  Dowl.  P.  C.  299] ;  Johneon  v. 
Broderick,  4  East  566. 

•  Benle  v.  Thompson,  4  East  546  [af- 
firmed, 1  Dowl.  P.  C.  299] ;  Johnson  ▼. 
Broderick,  4  East  566. 

t  Cunningham  v.  Dunn,  3  C.  P.  D. 
443. 

1  Sample  v.  Irrigation  Co.,  129  Oal. 
222,  61  Pac.  1085;  >\Tiittemore  v.  Sills, 
76  Mo.  App  248;  Wilkinson  v.  First 
National  Fire  Ins.  Co.,  72  N.  Y.  499, 
28  Am.  Rep.  166. 


^o  case  has  been  cited  in  which  it 
has  been  held  that  interference  by  a 
writ  sued  out  by  a  private  litigant  will 
excuse  performance  of  a  contract  al- 
though it  may  deprive  the  contractor 
of  the  means  of  performance.  It  is  not 
prevention  by  operation  of  law.  It  is 
the  act  of  an  individual  and  not  of 
the  government."  Klauber  v.  Street 
Car  Co.,  95  Cal.  353,  357,  30  Pac.  555 
[quoted  in  Sample  v.  Irrigation  Co., 
129  Cal.  222,  227,  61  Pac.  10S5]. 

A  party  who  has  caused  the  injunc- 
tion to  issue  can  not  treat  it  as  a 
ground  of  an  action  to  recover  dam- 
ages.   Jordan  v.  Miller,  25  Kan.  572. 

2  Sample  v.  Irrigation  Co.,  129  CaL 
222,  61  Pac.  1085. 

s  Whittemore  v.  Silla,  76  Mo.  App. 
248. 
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third  person  against  the  promisor  and  restraining  him  from  doing 
the  acts  which  he  has  promised  to  do. 

In  other  jurisdictions  injunction  is  held  to  be.  an  act  of  law  or 
of  the  state,  in  tha  sense  that  it  operates  as  a  discharge  of  a  cove- 
nant to  perform  the  act  which  such  party  is  enjoined  from  per- 
forming.* If  A  has  sold  property  to  B  under  a  contract  which 
contemplates  the  use  thereof  at  once,  and  subsequently  A  and  B 
are  enjoined  from  using  such  property  on  the  ground  that  such 
use  is  in  violation  of  a  patent  which  has  issued  to  a  third  person, 
such  injunction  is  held  to  discharge  B  from  his  duty  to  pay  the 
contract  price  therefor  to  A.' 

If  one  of  the  parties  to  the  contract  prevents  the  adversary 
party  from  performing,  by  obtaining  an  injunction  to  restrain  per- 
formance, the  party  who  obtains  such  writ  can  not  treat  non- 
performance by  the  adversary  party  as  breach  on  his  part,* 
although  the  party  who  is  thus  restrained  may  treat  the  conduct  of 
the  adversary  party  in  obtaining  such  writ  as  a  breach.^  Time 
during  which  one  was  enjoined  from  issuing  execution  must  be 
deducted  from  the  time  between  the  rendition  of  judgment  and  the 
issuing  of  execution.'  The  time  during  which  one  was  restrained 
can  not  be  counted  in  determining  whether  the  time  within  which 
an  appeal  may  be  perfected  has  elapsed.*  Whether  the  appoint- 
ment of  a  receiver  for  one  of  the  parties  to  a  contract,  as  distin- 
guished from  cases  in  which  the  court  not  only  appointed  a  receiver, 
but  dissolved  a  corporation  which  was  a  party  to  an  executory 
contract,*  operates  as  a  discharge  of  covenants  which  are  executory 
on  the  part  of  the  party  for  whose  benefit  a  receiver  has  been 
appointed,  is  a  question  upon  which  there  has  been  some  conflict  of 
authority.  In  most  jurisdictions  it  seems  to  be  held  that  the  appoint- 
ment of  a  receiver  for  the  property  of  one  of  tie  parties  does  not 
of  itself  operate  as  a  discharge  of  covenants  to  be  performed  by 
such  party,"  although  it  may  in  fact  render  him  unable  to  perform 


4  Kansas  Union  Life  Ins.  Co.  ▼.  Bur- 
man,  141  Fed.  835;  DeForreflt  Radio 
Telephone  &  Telegraph  Co.  v.  Standard 
Oil  Co.,  238  Fed.  346;  Burkhardt  v. 
Georgia  School  Township,  9  S.  D.  315, 
69  N.  W.  10. 

•  De  Forrest  Radio  Telephone  &  Tel- 
egraph Co.  V.  Standard  Oil  Co.,  238  Fed. 
346. 

•  Jordan  v.  Miller,  25  Kan.  572. 


T  Tiitwiler  v.  Biim»,  160  Ala.  386,  49 
So.  45.>, 

See  eh.  LXXXTV. 

•  Wakefield  v.  Brown,  38  Minn.  361, 
8  Am.  St.  Rep.  671,  37  N.  W.  788. 

•  Williams   v.  Poun«,  48  Tex.   141. 
t»  See  §§  2687  et  seq. 

11  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  735;  Curtis 
V.  Walpole  Tire  &  Rubber  Co.,  227  Fed. 
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Bucli  covenants.  Accordingly,  the  appointment  of  a  receiver  has 
not  been  held  to  discharge  an  executory  contract  of  sale,^'  or  a 
contract  calling  for  continuous  performance,^'  such  as  a  contract 
to  maintain  a  switch ;  ^*  and  it  has  even  been  held  that  such  appoint- 
ment does  not  operate  as  a  discharge  of  a  contract  for  personal 
services^' 

In  some  jurisdictions,  on  the  other  hand,  the  appointment  of  a 
receiver  has  been  held  to  operate  as  a  discharge  of  executory  cove- 
nants.^* A  contract  between  a  life  insurance  company  and  an  agent 
has  been  held  to  be  discharged  by  the  appointment  of  a  receiver 
on  the  ground  of  the  insolvency  of  the  life  insurance  company." 
In  the  case  of  the  life  insurance  company  the  result  may  be  justified 
on  the  theory  that  the  funds  of  the  insurance  company  in  case  of 
insolvency  should  be  applied  to  the  payment  of  existing  debts  and 
to  the  protection  of  the  policyholders^*  The  rule  that  the  appoint- 
ment of  a  receiver  operates  as  a  discharge  of  an  executory  contract, 
has  also  been  applied  to  a  contract  to  collect  property  which  had 
been  scattered  by  a  storm;  and  the  appointment  of  a  receiver  for 
the  purpose  of  taking  charge  of  such  property  has  been  held  to 
prevent  recovery  upon  such  contract,^*  even  for  property  which  had 
been  collected  before  the  appointment  of  such  receiver,  but  which 
had  not  been  delivered  to  the  owners  thereof.** 

An  order  of  court  which  sets  aside  a  judicial  sale  discharges  a 
bidder  from  liability  on  his  part  if  no  provision  is  made  in  such 
order  with  reference  to  such  liability.*^ 


698;  Wells  t.  Hartford  Manila  Co.,  76 
Conn.  27,  oo  Ail.  590;  Peck  ▼.  South- 
western Lumber  &  Exporting  Co.,  131 
La.  Ann.  177,  50  So.  113;  Commercial 
Publishing  Co.  v.  Beckwith,  167  N.  Y. 
329,  60  N.  £.  642. 

See,  Specific  Performance  in  Connec- 
tion with  Receiverships,  by  Ralph  £. 
Clark,  33  Harvard  Law  Review,  64. 

12  Peck  T.  Southwestern  Lumber  & 
Exporting  Co.,  131  La.  Ann.  177,  69  So. 
113. 

tl  Brown  v.  Warner,  78  Tex.  543,  22 
Am.  St.  Rep.  67,  11  L.  R.  A.  394,  U 
S.  W.  1032. 

14  Brown  v.  Warner,  78  Tex.  543,  22 
Am.  St.  Rep.  67,  11  L.  R.  A«  394,  U  S. 
W.  1032. 


IS  Reed  v.  Explosives  Co.,  L.  R.  19 
Q.  B.  D.  204;  Spader  v.  Mural  Decora- 
tion Mfg.  Co.,  47  N.  J.  Eq.  18,  20  AtL 
378. 

HMoller  V.  Herring,  255  Fed.  670.  3 
A.  L.  R.  624;  Law  ▼.  Waldron,  230  Pa, 
St.  458,  79  Atl.  647. 

17  Uw  V.  Waldron,  230  Pa.  St.  458, 
70  Atl.  647. 

tl  See  §  2687. 

tIMolIer  V.  Herring,  255  Fed.  670,  3 
A.  L.  R.  624. 

20Moller  v.  Herring,  255  Fed.  670,  3 
A.  L.  R.  624. 

M  Cowper  ▼.  Weaver's  Administrator, 
119  Ky.  401,  69  !«.  R.  A.  33,  84  S.  W, 
323. 


4757 


Impossibilitt 


§2703 


§2703.  Evente  which  could  have  been  anticipated — Climatic 
conditionB.  In  a  number  of  cases,  it  is  suggested  as  a  general  prin- 
ciple, that  the  happening  of  an  event  which  might  readily  have 
been  anticipated  by  a  reasonable  man,  can  not  be  regarded  as 
impossibility  so  as  to  operate  as  a  discharge  of  a  positive  and 
unconditional  covenant  to  perform  a  certain  actJ 

In  the  absence  of  a  provision  in  the  contract  which  shows  an 
intention  to  impose  the  risk  of  climatic  conditions  upon  one  or  the 
other  of  the  parties  to  the  contract,  one  who  has  made  a  positive 
and  unconditional  covenant  to  perform  is  assumed  to  take  the  risk 
of  climatic  conditions,'  at  least  if  such  conditions  are  not  abnor- 
mal; and  the  happening  of  climatic  conditions  which,  in  the  par- 
ticular case  prevent  him  from  performing,  is  not  regarded  as  im- 
possibility.' Neither  cold  weather,*  nor  floods,*  operate  as  a  dis- 
charge of  such  covenants.  One  who  has  agreed  to  construct  a 
building  at  a  certain  season  of  the  year,*  or  who  has  agreed  to 
commence  excavation  whenever  he  is  required  so  to  do,^  can  not 
tieat  such  contract  as  discharged,  although  in  the  particular  in* 
stance  the  weather  is  so  cold  that  satisfactory  performance  of  the 
contract  is  impracticable.  The  fact  that  there  is  so  much  ice  about 
a  dock  in  the  early  spring  that  it  is  difficult  for  a  vessel  to  ap- 
proach, is  not  a  discharge  of  a  contract  to  carry  goods  on  the  first 


1  niuiois.  Harley  t.  Sanitary  Dis- 
trict, 226  lU.  2.13,  80  N.  E.  771. 

Iowa.  Brent  v.  Head.  138  la.  146,  16 
L.  R.  A.  (N.S  )  801,  115  N.  W.  1106. 

Kansaa.  Cox  v.  Chase,  05  Kan.  531, 
L.  R.  A.  IMoE,  590,  148  Pac.  766. 

Kentucky.  Nance  v.  Patterson  Build- 
ing Co.,  140  Ky.  564,  140  Am.  St.  Rep. 
398,  131  S.  W.  484. 

Kichigaii.  Sohlieas  y.  Grand  Rapids, 
131  Mich.  52,  90  N.  W.  700. 

Oregon.  Pengra  ▼.  Wheeler,  24  Or. 
632,  21  L.  R.  A.  726,  34  Pac.  3.>4. 

IBerg  T.  Erickson,  234  Fed.  817,  K 
R.  A.  1917A,  648;  Brent  t.  Head.  138 
la.  146,  16  L.  R.  A.  (X.S.)  801,  115  N. 
W.  1106;  Nance  v.  Patterson  Building 
Co.,  140  Ky.  564,  140  Am.  St.  jftep.  398, 
131  S.  W.  484;  Schliees  v.  Grand 
Rapids,  131  Mich.  52,  90  N.  W.  700. 

3  United  States.  Berg  y.  Erickson, 
284  Fed.  817,  L;  R.  A.  1917A,  648. 


Illinois.  Harley  y.  Sanitary  Dis- 
trict, 226  111.  213,  80  N.  E.  771. 

Iowa.  Brent  y.  Head,  138  la.  140, 
16  L.  R.  A.  (N.S.)  801,  115  N.  W   1106. 

Kansaa.  Cox  v.  Chase,  05  Kan.  531, 
L.  R.  A.  1915E,  590,  148  Pac.  766. 

Oregon.  Pengra  y.  Wheeler,  24  Or. 
532,  21  L.  R.  A.  726,  34  Pac.  354. 

Texas.  Gunter  y.  Robinson  (Tex. 
Ciy.  App.).  112  S.  W.  134. 

4  Harley  y.  Sanitary  District,  226  HI. 
213,  80  N.  E.  771 ;  Brent  y.  Head,  138 
la.  146,  16  L.  R.  A.  (N.S.)  801,  115  N. 
W.  1106;  Schliees  v.  Grand  Rapids,  131 
Mich.  52,  90  N.  W.  700. 

•  Pengra  y.  Wheeler,  24  Or,  532,  21  L. 
R.  A.  726,  34  Pac.  354. 

I  Brent  y.  Head,  138  la.  146,  16  L.  R. 
A.   (N.S.)   801,  115  N.  W.  1106. 

7  Harley  y.  SaniUry  District,  226  111 
213,  80  N.  B.  771. 
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trip  of  a  vessel.*  One  who  has  entered  into  a  contract  to  cultivate 
certain  land  is  not  discharged  therefrom  by  the  fact  that  an  exces- 
sive rainfall  rendered  such  cultivation  impracticable.'  One  who  has 
agreed  to  furnish  pasture  for  certain  animals  is  not  discharged  by 
the  fact  that  a  drought,^*  even  if  unprecedented,^^  makes  it  imprac* 
ticable  for  him  to  perform  with  the  means  at  his  disposal.  The 
fact  that  floods  in  western  streams  cause  a  change  in  th6  channel 
can  not  operate  to  discharge  a  contract  for  driving  logs  down  to 
a  slough  which  has  once  been  filled  up  by  a  flood.^^  In  this  case 
the  contract  was  not  rendered  absolutely  impossible,  since  at  some 
expense  the  promisor  could  make  use  of  another  slough  for  the 
purpose  of  performing  his  contract.  The  fact  that  the  Ohio  river 
is  frozen  in  midwinter,^'  and  that  the  Yukon  is  too  low  for  naviga- 
tion by  steamboat  at  certain  stages  of  the  year,^*  are  events  which 
should  have  been  foreseen,  and  can  not  operate  to  discharge  a  con- 
tract for  transportation.  A  contract  to  raise  and  deliver  a  certain 
quantity  of  beans,  not  to  be  raised  on  any  specific  tract  of  land, 
is  not  excused  by  an  unexpected  early  frost  which  destroyed  th# 
crop  which  the  promisor  was  raising  with  the  intention  of  delivering 
it  when  grown  in  completion  of  his  contract.^'  However,  a  con- 
tract to  raise  a  certain  kind  of  crop  upon  a  specific  tract  of  land 
has  been  held  to  be  excused  because  of  the  failure  of  such  crop  due 
to  a  blight  ^*  or  to  unusual  climatic  conditions."  Such  facts  have 
been  treated  as  a  discharge  even  where  the  contract  specified  the 
minimum  quantity  which  the  promisor  agreed  to  raise  and  deliver.'* 
One  who  agrees  to  complete  a  building,"  or  grade  a  street,"  by  a 


•  Shores  Lumber  Co.  v.  Claney,  102 
Wis.  235.  78  N.  W.  451. 

•  Gunter  v.  Robinson  (Tex.  Civ. 
App.).  112  S.  W.  134. 

10  Berg  V.  Erickson,  234  Fed.  817,  L. 
R.  A.  1917 A,  648;  Cox  v.  Cha-^e,  05 
Kan.  531,  L.  R.  A.  1915E,  590,  US  Pac. 
766. 

11  Berg  V.  Erickson,  234  Fed.  817,  L. 
R.  A.  1W7A,  648. 

12  Mississippi  River  Logging  Co.  v. 
Robson.  69  .Fed.  773,  16  C.  C.  A.  400 
[afRrming,  61  Fed.  893]. 

13Eugster  v.  West,  35  La.  Ann.  119, 
48  Am.  Rep.  232. 

14  Smith  V.  Trading  Co.,  20  Wash. 
680,  44  L.  R.  A.  657,  56  Pac.  372. 

II  Anderson  v.  May,  50  Minn.  280,  36 
Am.  St.  Rep.  642,  17  L.  R.  A.  555,  62  N. 
W.  530. 


1«  Howell  V.  Cciipland,  L.  R.  9  Q.  R. 
462. 

n  Ontario,  etc..  Association  v.  Pack- 
ing Co.,  134  Cal.  21,  53  L.  R.  A.  681,  66 
Pac.  28. 

It  Ontario,  etc..  Association  v.  Pack- 
ing Co.,  134  Cal.  21,  53  L.  R.  A.  681,  66 
Pac.  28. 

II  Georgia.  Cannon  v.  Hunt.  113  Ga. 
oOl,  38  S.  E.  983. 

Iowa.  Brent  v.  Head,  138  la.  146,  16 
L.  R.  A.   (N.S.)  801,  115  N.  W.  1106. 

Missouri.  Cochran  v.  Ry.,  131  Mo. 
607.  33  S.  W.  177. 

Hew  York.  Ward  v.  Building  Co.. 
1-25  N.  Y.  230, 26  N.  E.  266. 

Washington.  Reichenbach  v.  Sage. 
13  Waeh.  364,  52  Am.  St.  Rep.  51,  43 
Pac.  854. 

MMcQuiddy  v.  Branno;k.  70  "Mo. 
A  pp.  536. 
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certain  time,  is  not  excused  from  liability  for  delay  caused  by  bad 
weather,  at  least  if  such  weather  might  have  been  anticipated  as  a 
possible  contingency.  So  one  who  agrees  to  harvest  a  crop  for  an- 
other, to  begin  work  not  later  than  a  given  date,  is  liable  for  dam- 
ages caused  by  high  wind  which  might  reasonably  have  been  antici- 
pated as  possible,  and  which  occurred  during  the  week  after  the 
time  fixed  for  commencing  work  in  which  the  contractor  delayed 
its  commencement.'^  So  one  who  agrees  to  deliver  certain  logs  by 
a  given  time  if  the  logging  season  permits,  is  not  excused  by 
climatic  conditions  which  are  not  uncommon,  although  more  un- 
favorable to  work  than  usual.^  A  rise  in  a  stream,  threatening 
promisee's  building,  does  not  discharge  a  contract  whereby  prom- 
isor is  to  dig  a  ditch  or  canal,  so  that  the  promisee  can  stop  the 
work  without  any  liability  for  that  which  has  been  done  already.^ 
A  lessor  agreed  to  repair  a  dam  within  ten  days  after  the  water 
has  fallen  to  an  average  winter  stage.  The  lessor  was  held  liable 
for  failure  to  begin  repairs  at  such  time,  even  though  it  was  expen- 
sive to  make  such  repairs  then,  and  a  subsequent  rise  of  the  stream 
made  it  impossible  to  repair  at  a  later  time.'*  A  bought  land  of  an 
improvement  company,  which  company  agreed  to  run  cars  to  such 
land  from  the  town  everv  half-hour  **as  such  street  railroads  are 
usually  run";  or,  in  default  of  such  operation,  to  take  back  the 
land  and  pay  certain  damages  to  the  vendee.  A  heavy  snowfall 
prevented  the  running  of  such  cars  for  some  time,  though  the  rail- 
road company  used  snowplows  and  made  every  effort  to  clear  the 
tracks.  The  cars  were  run  as  well  and  as  regularly  as  cars  on 
similar  roads  in  the  vicinity.  This  was  held  not  to  give  the  vendee 
the  right  to  rescind  the  contract.''  An  unexpected  flood  has  been 
held  not  to  excuse  delay  in  completing  a  bridge.'*  A  contract  to 
replace  a  bridge  if  removed  by  any  caiise  except  fire  within  a  cer- 
tain period,  is  not  discharged  by  the  fact  that  such  bridge  was 
destroyed  by  an  unprecedented  flood.'^  A  contract  to  saw  logs  into 
lumber  is  not  discharged  by  the  fact  that  an  unprecedented  rainfall 
prevented  access  to  such  logs.'* 

«Holt  Mfg.  Cou  V.  Thornton,  136  CaL  Co.,  165  N.  Y.  247,  51  L.  R.  A.  051,  59 

232,  68  Pac.  708.  N.  E.  5. 

22  6odkin  ▼.  Monahan,  83  Fed.  116,  26  Phoenix     Bridge     Co.     v.     United 

27  C.  C.  A.  410.  States,  38  Ct.  CI.  492. 

nVicksburg    Water    Supply    Co.    ▼.  27  Mitchell    v.    Hancock    County,    91 

Gorman,  70  Mi88.  360,  11  So.  680.  Miss.    414,   45    So.    571    [sub    nomine, 

2iPengra  v.  Wheeler,  24  Or.  532,  21  MitcheU  v.  Weston,  15  L.  R.  A.  (X.^.) 

L.  R.  A.  726,  34  Pac.  364.  8331. 

21  Buffalo,   etc.,   Co.   v.  Improvement  JtRunyon  v.  Culver,  168  Ky.  45,  L.  R. 

A.  1916F,  3,  181  S.  W.  640. 


§2704 


Page  on  Contracts 


4760 


§  2704.  Epidemics  and  personal  danger.  Whether  an  epidemic 
which  renders  the  performance  of  a  contract  dangerous  to  life  oper- 
ates as  a  discharge  of  such  contract,  is  a  question  upon  which  there 
has  been  a  divergence  of  authority,  even  in  cases  in  which  the 
properly  constituted  authorities  have  forbidden  the  performance  of 
the  contract  in  question,  in  the  interests  of  the  public  health.  In 
most  jurisdictions  it  seems  to  be  held  that  such  epidemic  does  not 
operate  as  a  discharge.^  A  contract  whereby  a  teacher  is  employed 
is  not  discharged  by  the  act  of  the  board  in  closing  the  schools  on 
account  of  an  epidemic  of  smallpox,^  or  diphtheria,'  so  as  to  pre- 
vent the  teacher  from  recovering  for  the  period  of  employment  if 
he  is  ready  and  willing  to  perform  on  his  part.  A  contract  to 
operate  a  mill  is  not  discharged  by  an  epidemic  of  smallpox  in  the 
neighborhood,  at  least  if  it  was  possible  with  due  diligence  to  secure 
employes  to  take  the  places  of  those  who  left  by  reason  of  such 
epidemic* 

In  other  jurisdictions  an  epidemic  which  renders  the  perform- 
ance of  the  contract  in  question  dangerous  to  the  public  health  is 
held  to  operate  as  a  discharge.'  A  contract  to  hold  a  baby  show 
has  been  held  to  be  discharged  by  an  epidemic  of  infantile  par- 
alysis.'   A  contract  to  work  for  a  certain  period  is  discharged  by 


1 1ndiana.  School  Town  ▼.  Gray,  10 
Ind.  App.  428,  37  K.  E.  1059. 

Michigan.  Dewey  v.  School  DUtriet, 
43  Mich.  480,  38  Am.  Rep.  206,  6  N.  W. 
646. 

Hassachnsetts.  Libby  v.  Douglas, 
175  Mass.  128,  55  N.  K  808. 

Texas.  Randolph  v.  Sanders,  22  Tex 
Civ.  App.  3S1,  54  S.  W.  621. 

Utah.  McKay  v.  Barnett,  21  Utah 
239,  50  L.  R.  A.  371,  60  Pac.  1100. 

J  Dewey  v.  School  District,  43  Mich. 
480,  38  Am.  Rep.  206,  6  N.  W.  646; 
Randolph  v.  Sanders,  22  Tex.  Civ.  App. 
331,  54  S.  W.  621 ;  McKay  v.  Barnett,  21 
Utah  239,  50  L.  R.  A.  371,  60  Pac.  1100. 

•  School  Town  v.  Gray,  10  Tnd.  App. 
428,  37  N.  E.  1059;  Libby  v.  Donglas. 
175  Mass.  128,  55  N.  E.  808. 

4  Vale  ▼.  Sniter,  58  W.  Va.  868,  52  a 
E.  313. 

SHanford  v.  Connecticut  Fair  Asso* 
oiation,   92   Conn.    621,    103    Atl.    839; 


Lakeman  v.  Pollard,  43  Me.  463,  69 
Am.  Dec  77. 

iHanford  v.  ConnecUcut  Fair  Asso- 
ciation, 92  Conn.  621,  103  Atl.  839. 
(See  theory  in  dissenting  opinion  thai 
such  epidemic  is  not  a  discharge  until 
the  executive  department  has  for- 
bidden 6uch  performance.) 

The  majority  of  the  court  said:  *It 
is  conceded  that  if  a  contract  is  con* 
trary  to  public  policy  it  is  void.  As  it 
16  admitted  that  the  holding  of  a 
baby  show  under  the  circumstances 
narrated  would  be  highly  dangerous 
to  the  health  of  the  community,  it 
must  follow  that  siich  a  show  would 
be  contrary  to  public  policy.  This 
court  is  now  considering  the  sufficiency 
of  an  allegation,  not  how  that  allega* 
tion  can  be  proved.  The  allegation 
that  the  baby  show  would  be  danger* 
oufl  to  public  health  might  be  avoicJed 
by  the   plaintiff  by   alleging,   if  such 
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an  epidemic  of  cholera  in  the  neighborhood  which  makes  perform- 
ance of  such  contract  dangerous;^  and  the  employe  may  recover 
reasonable  compensation  for  the  time  for  which  he  worked  before 
the  outbreak  of  such  epidemic* 


18  the  fact,  that  efTectiial  precautions 
had  been  taken  to  prevent  the  com- 
munication of  the  disease  from  one 
child  to  another,  or  hy  setting  up  any 
other  fact  making  it  clear  that  no 
harm  could  result  to  the  public  from 
the  show.  But  the  court  can  not  re- 
gard the  averment  that  the  assemblage 
of  a  number  of  children  as  proposed 
would  be  highly*  dangerous  to  the 
public  health  other  than  as  a  fact 
which  the  plaintiff  must  answer,  either 
by  denial  or  matter  in  avoidance. 

*'The  court  will  not  require  the  per- 
formance or  award  damages  for  a 
breach  of  a  contract  in  which  the  pub- 
lie  have  so  great  an  interest  as  the 
preservation  of  health,  if  the  health  ia 
in  fact  endangered,  no  more  than  it 
would  require  one  to  be  performed  the 
tendency  of  which  was  immoral,  or 
which  interfered  with  the  right  of 
every  one  to  earn  a  livelihood  by  a 
lawful  occupation.  Connors  v.  Connolly, 
86  Conn.  641,  86  Atl.  600,  45  L.  R.  A. 
(fUJS.)  564.  The  plaintiffs  in  their 
brief  rely  upon  lAiese  cases:  Libby  t. 
Inhabitants  of  Douglas,  175  Mass.  H8, 
55  Atl.  808;  Dewey  7.  Alpena  School 
Diet.,  43  Mich.  480,  5  N.  W.  646,  88 
Am.  St.  Rep.  206,  and  Gear  et  aL, 
Trustees,  v.  Gray  (Ind.  App.),  37  N.  B. 
1059.  These  appear  to  be  actions 
brought  by  school-teachers  to  recover 
salary  when  the  schools  had  been 
dosed  by  reason  of  the  prevalence  of 
some  contagious  or  infectious  disease 
in  the  community.  There  is  a  differ- 
ence between  a  contract  to  teach  school 
and  one  to  promote  and  manage  a  baby 
ahow.  Teaching  proper  subjects  can 
never  be  nnlawful  or  contrary  to  public 
policy,  though  the  assemblage  of  a 
number  of  children  in  one  room  might 


become  very  harmful.  The  teacher 
has  usually  no  control  over  the  at- 
tendance in  his  school.  The  baby 
show,  however,  would  be  highly  danger- 
ous to  health,  and  this  is  just  what 
the  parties  have  agreed  to  promote 
and  carry  out  for  their  mutual  profit.** 
Hand  ford  v.  Connecticut  Fair  Associa- 
tion, 92  Conn.  G21,  103  Atl.  839. 

7Lakeman  v.  Pollard,  43  Me.  463,  69 
Am.  Dec.  77. 

''The  plaintiff  was  under  no  obliga- 
tion to  imperil  his  life  by  remaining 
at  work  in  the  vicinity  of  a  prevailing 
epidemic  so  dangerous  in  its  character 
that  a  man  of  ordinary  care  and  pru- 
dence, in  the  exercise  of  those  qualities, 
would  have  been  justified  in  leaving 
by  reason  of  it;  nor  does  it  make  any 
difference  that  the  men  who  remained 
there  at  work  after  the  plaintiff  left 
were  healthy,  and  continued  to  be  so* 
He  could  not  then  have  had  any  cer- 
tain knowledge  of  the  extent  of  his 
danger.  He  might  have  been  in  immi- 
nent peril,  or  he  might  have  been  in- 
fluenced by  unreasonable  apprehen- 
sions. He  must,  necessarily,  have  act- 
ed at  his  peril,  under  the  guidance  of 
hie  judgment. 

"The  propriety  of  his  conduct  in  leav- 
ing his  work  at  that  time  must  be  de- 
termined by  examing  the  state  of  facts 
as  then  existing.  When  the  laborer  has 
adequate  cause  to  justify  an  omission 
to  fulfil  his  contract,  such  omission 
can  not  be  regarded  as  his  fault. 
Wliether  or  not  the  plaintiff  had  such 
cause  was  a  question  of  fact,  to  be  de- 
termined by  the  jury,  upon  the  evi- 
dence." 

iLakeman  ▼.  FoUard,  4S  Mei  468,  eo 
Am.  Dec.  77. 
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A  contract  of  employment  is  said  to  be  discharged  if  the  em- 
ploye is  justified  in  believing,  from  the  conduct  and  threats  of 
strikers,  that  he  will  be  in  danger  of  serious  bodily  injury  if  he 
continues  to  work.' 


§  2705.  Difficulty  of  performance  as  impossibility.  Mere  diffi- 
culty of  performance  is  not  such  impossibility  as  operates  as  dis- 
charge of  a  contract^  A  contract  to  render  personal  services  and 
care  is  not  discharged  by  the  fact  that  the  rendition  of  such  serv- 
ices proves  much  more  difficult  than  was  anticipated  when  the  con- 
tract was  made.^  A  contract  to  furnish  goods  at  a  given  point  is 
not  discharged  by  impossibility  if  the  party  who  has  agreed  to 
furnish  such  goods  is  unable  to  secure  freight  cars.'  A  contract  to 
plow  land  is  not  discharged  by  the  fact  that  the  land  is  so  stony 


•  Walsh  V.  Fiaher,  102  Wis.  172,  72 
Am.  St.  Rep.  865,  43  L.  R.  A.  810,  78 
N.  W.  437. 

t  England.  Blight  v.  Page,  3  Bos.  & 
P.  -20.");  Ford  v.  Cotesworth,  L.  R.  4  Q. 
B.  127;  Brecknock  v.  Pritchard,  6  T,  R. 

7.:o. 

United  States.  Jacksonville,  May- 
port,  Pablo  Ry.  &  Navigation  Co.  ▼. 
Hooper,  IGO  U.  S.  514,  40  L.  ed,  §15; 
United  States  v.  Gleason,  175  U.  S.  588, 
44  L.  ed.  284;  Graham  v.  United  States, 
231  U.  S.  474,  58  L.  ed.  315);  Toomey  v. 
United  States,  49  Ct.  CI.  172;  Carnegie 
Steel  Co.  v.  United  States,  49  Ct.  CI. 
403. 

Alabama.  Louisville  &  Nashville 
Railroad  Co.  v.  Fuqua,  187  Ala.  464,  52 
L.  R.  A.  (y.S.)  668,  65  So.  396. 

Illinois.  Steele  v.  Buck,  61  Til.  343, 
14  Am.  Rep.  60;  Ptacek  v.  Pisa.  231 
Til.  522,  14  L.  R.  A.  (X.S.)  537.  83  X.  E. 
221. 

Indiana.  Connersville  Wagon  Co.  v. 
McFarlan  Carriage  Co.,  166  Ind.  123,  3 
L.  R.  A.  (X.S.)  709,  76  N.  E.  294. 

Iowa.  Union  ▼.  Smith,  39  la.  9,  18 
Am.  Rep.  89. 

Maryland.  Ess-Arr  Knitting  Mills 
▼.  Fischer.  132  Md.  1,  103  Atl.  91. 

Massachusetts.  Boyle  v.  Canal  Co., 
39  Mass.    (22  Pick.)    381,  33  Am.  Dec. 


749;   Adams   v.  Nichols,  41    Mass.    {19 
Pick.)  275,  31  Am.  Dec.  137. 

Minnesota.  Anderson  v.  May,  50 
ilinn.  280,  36  Am.  St.  Rep.  642,  17  L. 
R,  A.  5.W,  52  X.  W.  530. 

Mississippi.  Hood  v.  Moffett,  109 
Miss.  757,  L.  R.  A.  191 6B,  622,  69  So. 
664. 

New  Hampshire.  Leavitt  v.  Dover, 
67  X.  K.  94,  68  Am.  St.  Rep.  640,  32  AtL 
156. 

New  Jersey.  Arnold  v.  Hagerman, 
45  X.  J.  Eq.  186,  14  Am.  St.  Rep.  712,  17 
Atl.  93. 

New  York.  Beebe  v.  Johnson,  19 
Wend.  (N.  Y.)  600,  32  Am.  Rep.  518; 
Prospect  Park,  etc.,  R.  R.  v.  R.  R.,  144 
X.  Y.  152,  26  L.  R.  A.  610,  39  N.  E.  17. 

North  Dakota.  Gile  v.  Interstate 
Motor  Car  Co.,  27  N.  D.  108,  L.  R.  A. 
1915B,  109,  145  N.  W.  732. 

Oklahoma.  Clements  v.  Jackson 
County  Oil  &  Gas  Co.,  —  Okla.  — ,  L. 
R.  A.  1917C,  437,  161  Pac.  216. 

Pennsylvania.  Janes  v.  Scott,  59  Pft. 
St.  178,  98  Am.  Dec.  328. 

West  Virginia.  Vale  v.  Sniter,  06 
W.  Va.  353,  .52  S.  E.  318. 

J  Ptacek  v.  Pisa,  231  HI.  522,  14  L.  B. 
A.  (N.S.)  537,  83  N.  E.  221. 

3  Graham  v.  United  States,  281  U.  & 
♦7^,  58  L.  ed.  319. 
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that  it  is  impracticable  to  plow  it  in  the  manner  contemplated.*  A 
provision  in  a  policy  of  fire  insurance  requiring  proof  of  loss  in 
sixty  days,  and  action  to  be  brought  in  one  year,  is  not  discharged 
by  the  fact  that  the  loss  occurred  after  the  death  of  the  insured; 
and  that  owing  to  a  dispute  about  the  probate  of  the  will  an  execu- 
tor was  not  appointed  or  proof  of  loss  made  for  two  years  after 
the  loss,  since  a  special  administrator  mi<rbt  have  been  appointed 
to  make  proof  of  loss.'  So  under  a  contract  to  fill  an  order  for 
potatoes  ** immediately,''  delay  is  not  excused  by  the  fact  that  it 
took  eight  days  to  collect  the  potatoes.^ 

The  fact  that  the  contractor  is  personally  unable  to  perform  the 
contract  is  not  a  discharged  A  physician  who  has  agreed  to  fur- 
nish medical  services  to  A  is  not  discharged  because  of  the  fact 
that  when  such  services  were  necessary  sueh  physician  was  attend- 
ing B  and  that  it  was  impracticable  for  him  to  leave  B.®  A  dealer 
who  has  agreed  to  purchase  automobiles  and  to  resell  them  is  not 
discharged  because  of  the  fact  that  he  is  unable  to  sell  such  cars 
and  that  it  is  accordingly  impracticable  for  him  to  pay  for  the  cars 
which  he  has  ordered.'  Under  a  contract  containing  a  proviso 
**unless  providentially  hindered,"  a  mere  breakage  of  machinery 
does  not  operate  as  a  discharge.^'  Whether  a  strike  which  in  fact 
makes  it  impracticable  for  one  of  the  parties  to  a  contract  to  per- 
form it,  operates  as  a  discharge  of  such  contract  on  the  ground  of 
impossibility,  or  whether  it  is  merely  an  added  difficulty  or  expense 
in  performance  which  does  not  operate  as  a  discharge,  is  a  question 


4  Waite  V.  Shoemaker,  50  Mont.  204, 
146  Pac.  736. 

•  Matthews  v.  Tna.  Co.,  154  N.  Y.  440, 
61  Am.  St.  Rep.  627,  39  L.  R.  A.  433, 
4S  X.  E.  T.-)]. 

5  Wood*  V.  Miller,  55  la.  168,  39  Am. 
Rep.  170,  7  X.  W.  484. 

7  Alabama.  T.,oiiiRville  &  Naahyme 
Railroad  rompany  v.  Fiiqna,  187  Ala. 
464.  .i2  h.  R.  A.  fXSJ  668,  65  So.  396. 

Georgia.  Day  v.  Jeffords,  102  On. 
714,  9f>  ^.  E.  591. 

Ulinois.  Summers  v.  Hibbnrd,  153 
111.  102.  46  Am.  St.  Rep.  872,  38  N.  E. 
809. 

Mississippi  Hood  ▼.  Moffett.  109 
MiM.  757,  L.  R.  A.  1916B,  622,  69  So. 
664. 


New  Jersey.  Wood  v.  Honey  (X.  J. 
Kci.i,  21  Atl.  574. 

New  York.  Harmony  v.  Bingham, 
12  X.  Y.  99,  62  Am.  Dec  142;  Tomp- 
kins V.  Dudley,  25  X.  Y.  272,  82  Am. 
Dec.  3^0:  Wheeler  v.  Connecticut,  etc., 
Tns.  Co,  82  X.  Y.  543,  37  Am.  Rep. 
594. 

North  Dakota.  Gile  v.  Interstate 
Motor  Car  Co.,  27  X  D.  108.  L.  R.  A. 
101.5B,  109,  145  X.  W.  732. 

STTood  V.  Moffet,  109  Miss.  757,  L. 
R    A.  ini6B,  622,  69  So.  664. 

SOile  V.  Tnterstate  Motor  Cnr  Co., 
27  X..D.  108,  L.  R.  A  lOloB,  109,  145 
X.  W.  732. 

WDay  V.  Jeflfordfl,  102  Ga.  714,  29  S. 
F.  591. 
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upon  which  there  has  been  a  conflict  of  authority."  A  agreed  to  fur- 
nish water  to  B.  The  pressure  was  not  kept  up,  and  B's  building 
was  lost  by  fire  by  reason  thereof.  A's  excuse  for  failing  to  keep 
up  pressure  was  that  without  his  fault  a  water-pipe  had  broken 
under  a  river  in  which  the  tide  ebbed  and  flowed,  and  that  the  pipe 
could  be  repaired  only  when  the  tide  was  out.  These  facts  were 
not  held  to  discharge  A.^^  If  a  railroad  company  sells  a  ticket  to  a 
certain  station,  it  is  bound  to  stop  at  that  station,  and  it  is  liable 
even  if  the  train  reaches  such  station  before  the  conductor  had  had 
an  opportunity  of  getting  through  the  train. •' 

The  effect  of  the  shortage  of  dyes  during  the  early  part  of  the 
war  of  1914,  as  impossibility  of  performance,  has  been  discussed,^* 


11  In  some  cases  special  emphasis 
has  been  laid  upon  the  fact  that  one 
of  the  parties  to  the  contract  vas  free, 
under  the  terms  thereof,  to  use  any 
means  of  performance  that  he  might 
6ee  fit;  and  that  accordingly  the  fact 
that  a  strike  makes  it  impracticable 
for  him  to  perform  in  the  way  in 
which  he  had  expected,  does  not  oper- 
ate as  a  discharge  of  the  contract. 
Barry  v.  United  States,  229  U.  S.  47, 
57  L.  ed.  1060;  Summers  ▼.  Hibbard, 
153  111.  102,  46  Am.  St.  Hep.  872,  38 
N.  E.  899. 

In  other  jurisdictions  a  distinction 
has  been  drawn  between  peaceable 
strikes  and  strikes  accompanied  by 
violence.  It  has  been  held  that  a 
peaceable  strike  is  not  an  excuse  for 
delay  in  performance.  Blacks tock  v. 
New  York  &  Erie  By.,  20  N.  Y.  48,  75 
Am,  Dec.  372.  While  a  strike  accom- 
panied by  violence  which  renders  it 
impossible  for  one  of  the  parties  to 
perform  by  the  means  required  in  the 
contract  operates  as  a  discharge.  Em- 
pire Transportation  Co.  v.  Philadelphia 
&  Beading  Coal  &  Iron  Co.,  77  Fed. 
919,  35  L.  B.  A.  623;  Geismer  v.  Lake 
Shore  &  Michigan  Southern  By.,  102 
N.  Y.  563,  5.1  Am.  Bep.  837,  7  N.  E.  828. 

In  other  jurisdictions,  however,  the 
distinction  between  peaceable  strikes 
and   strikes   accompanied   by   violence 


has  been  repudiated;  and  the  distinc- 
tion which  is  made  is  between  strikes 
which  the  employer  can  not  prevent 
by  any  reasonable  means,  and  those 
which  he  might  have  prevented  by  the 
use  of  reasonable  means.  The  Blch« 
land  Queen,  254  Fed.  668. 

A  contract  to  repair  a  vessel  in  a 
certain  dry  dock  has  been  held  to  be 
discharged  so  as  to  excuse  the  con- 
tractor from  damages  due  to  delay,  if 
such  delay  was  due  to  a  strike  among 
his  employes  for  shorter  working 
hours,  although  such  strike  was  not 
accompanied  by  violence.  The  Bich- 
land  Queen,  254  Fed.  668. 

An  express  provision  to  the  effect 
that  a  contract  is  ''subject  to  strikes 
beyond  the  control*'  of  one  of  the 
parties,  does  not  excuse  performance 
where  the  only  effect  of  the  strike  has 
been  to  increase  the  cost  of  the  pro- 
duction of  such  article.  Cottrell  y. 
Smokeless  Fuel  Co.,  148  Fed.  594,  9  U 
B.  A.  (N.S.)  1187. 

12  Middlesex  Water  Co.  v.  Whiting 
Co.,  64  N.  J.  L.  240,  81  Am.  St.  Rep. 
467,  49  L.  B.  A.  572,  45  Atl.  692. 

13  Louisville  &  Nashville  Railroad  Co. 
V.  Fuqua,  187  Ala.  464,  52  L.  R.  A. 
(X.S.)  668,  65  So.  396. 

14  Ess-Arr  Knitting  Mills  ▼.  JFMttat, 
132  Md.  1,  103  Atl.  91. 
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bat  in  the  particular  case  the  dyer  had  made  no  specific  promise  as 
to  the  amount  of  dyeing  which  he  would  do,  but  he  had  in  effect 
only  promised  to  do  the  best  that  he  couldJ* 

The  act  of  law  which  merely  makes  the  performance  of  the  con- 
tract more  difficult  and  expensive  than  had  been  anticipated  does 
not  operate  as  a  discharged*  Thus  a  foreign  corporation  which 
operates  a  railroad  is  not  discharged  by  a  subsequent  change  of 
statute  forbidding  a  foreign  corporation  to  operate  a  railroad  with- 
out first  becoming  ''a  body  corporate  under  the  laws  of  this  com- 
monwealth/' since  such  corporation  can  reincorporate  in  such 
state."  So  a  contract  whereby  A  agrees  to  furnish  a  certain  sum 
of  money  to  compromise  with  B's  creditors  in  consideration  of  B's 
transferring  to  A  B's  stock  of  goods,  is  not  discharged  because  A 
is  unable  to  obtain  the  dissolution  of  an  attachment  theretofore 
levied  on  such  goodsJ* 

Under  a  contract  which  provides  for  performance  except  in  case 
of  ** unavoidable  cause,"  the  fact  that  part  of  the  machinery  by 
means  of  which  the  promisor  had  expected  to  perform  had  broken 
down,  or  the  fact  that  there  was  an  extraordinary  demand  for 
this  material,  is  not  an  unavoidable  cause.^' 

§  2706.  Expense  of  performance  as  impossibility.  The  fact  that 
performance  proves  to  be  more  expensive  than  was  anticipated  does 
not  constitute  impossibility  so  as  to  avoid  the  contract^    The  fact 


ISEgs-Arr  Knitting  Mills  v.  Fischer, 
132  Md.  1,  103  Atl.  91. 

tl  Newport  New«,  etc.,  Co.  v.  Brick 
Co.,  109  Ky.  408,  59  S.  W.  332. 

ITNeirport  News,  etc.,  Co.  v.  Brick 
Co.,  109  Ky.  408,  59  S.  W.  332. 

ItBnnewtir  v.  Levenaon,  171  Mass.  1, 
50  X.  E.  10. 

11  Connersville  Wagon  Co.  v.  McFar- 
Ian  Carriage  Co.,  166  Ind.  123,  3  L.  R. 
A.  (N.S  )  709,  78  X.  E.  294. 

1  United  States.  Columbus  Railway 
Power  &  Light  Co.  v.  Columbus,  249  U. 
S.  399,  —  L.  ed.  —  [affirming,  233  Fed. 
4991;  Cottrell  ▼.  Smokeless  Fuel  Co., 
148  Fed.  594,  9  L.  R.  A.  (N.S.)  1187. 

nfinois.  Ptacek  ▼.  Pisa,  231  HI.  522, 
14  L.  R.  A.   (N.S.)   537,  83  N.  E.  221. 

iBdiana.  St.  Joseph  County  v.  South 
Bend  A  M.  St.  Ry.,  118  Ind.  68,  20  N. 
S.499. 


Iowa.  Cornell  v.  Rodabaugh,  117  Ta. 
287,  94  Am.  St.  Rep.  298,  90  N.  W.  ©99. 

New  York.  Baker  v.  Johnson,  42  N. 
Y.  126. 

Oregon.  Fleishman  v.  Meyer,  46  Or. 
267,  80  Pac.  209. 

Tennessee.  Fourth  Nat.  Bank  ▼. 
Stahiman,  132  Tenn.  367,  L.  R.  A. 
ini6A,  568,  178  S.  W.  942. 

Washington.  Brown  v.  Ehlinger,  90 
Wash.  585,  156  Pac.  544. 

'^Courts  can  not  set  aside  contracts 
because  the  performance  of  them  be- 
comes more  difficult  or  more  expensive 
than  when  they  were  entered  into.  If 
it  were  eo,  few  contracts  would  sur- 
vive the  seasons  of  depression  that 
periodically  recur  in  the  business 
world."  Brown  v.  Ehlinger,  90  Wash. 
585.  156  Pac  644. 
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that  the  contract  has  proved  to  be  unprofitable  does  not  of  itself 
amount  to  a  discharge.'  A  contract  by  a  street  railway  company 
to  furnish  transportation  at  a  specified  fare  is  not  discharged  by 
the  fact  that  owing  to  the  outbreak  of  the  war  and  to  the  wage 
award  of  the  War  Labor  Board  the  expense  of  furnishing  such 
service  exceeds  the  income  therefrom,'  at  least  if  it  is  not  shown 
that  such  contract  is  unremunerative  for  the  entire  period  for 
which  such  contract  was  to  run.*  The  fact  thfit  a  mill  can  not  be 
operated  profitably  at  the  agreed  location  unless  a  street  is  vacated, 
does  not  operate  as  a  discharge  of  a  contract  to  construct  a  mill 
upon  such  realty.'  A  contract  to  deliver  goods  for  export  is  not 
discharged  by  the  fact  that  the  operation  of  an  internal  revenue 
law  increasing  the  taxes  upon  such  article  is  postponed  by  com- 
petent authority,  so  that  no  tax  is  levied,  and  there  is  no  tax  to 
refund,  while,  on  the  other  hand,  the  price  of  such  article  has  gone 
up  in  anticipation  of  such  tax,  so  that  an  unforeseen  loss  results.* 
A  contract  to  mine  coal  is  not  discharged  by  the  fact  that  the  con- 
dition of  the  market  is  such  that  the  expense  of  mining  the  coal  is 
greater  than  the  price  for  which  it  can  be  sold.^  A  contract  to 
deliver  wood  is  held  not  to  be  discharged  by  reason  of  the  fact 
that  owing  to  unforeseen  circumstances  the  cost  of  securing  such 
wood  for  delivery  will  be  almost  four  times  the  contract  price  to 
be  paid  therefor.*  A  contract  to  furnish  water  for  irrigation  is  not 
discharged  by  the  fact  that  the  stage  of  the  water  is  such  that 
water  can  be  furnished  only  by  pumping,  and  that  such  method  is 


2  Kentucky.  Bates  Machine  Co.  v. 
Iron  Works,  113  Ky.  372,  08  S.  W.  423. 

Minnesota.  Stees  v.  Leonard,  20 
Minn.  404. 

New  Hampshire.  Leavitt  ▼.  Dover, 
67  X.  H.  94,  68  Am.  St.  Rep.  640,  32 
All.  loO. 

New  York.  Prospect  Park,  etc.,  R. 
R  V.  R  R..  114  X.  Y.  152,  26  L.  R.  A. 
61,  30  X.  E.  17. 

Oregon.  Pengra  v.  ^Mleeler.  24  Or. 
532,  21  L.  R.  A.  726.  34  Par.  354;  Han- 
thorn  V.  Qiiinn,  42  Or.  1.  HO  Pac.  817; 
Learned  v.  Holbrook,  87  Or  576,  170 
Pac.  530  fjudjrment  afliniUMl  on  peti- 
tion for  rehearinjr,  87  Or.  570,  171  Puc. 
222]. 


Pennsylvania.  Beecher  v.  Stein,  139 
Pa.  St.  570,  21   Atl.  79. 

'Columbus  Railway,  Power  &  Light 
Co.  V.  Columbue,  249  U.  S.  399,  —  L.  ed, 

—  [amrming,  253  Fed.  4991. 

4  Columbus  Railway,  Power  &  Light 
Co.  v.  Columbu6.  249  U.  S.  399,  —  L.  ed. 

—  [affirming,  253  Fed.  499]. 

B  Learned  v.  Holbrook,  87  Or.  676 
170  Pac.  530  fjndpfment  affirmed  on  pe- 
tition for  rehearing.  87  Or.  576,  171 
Pac.  222]. 

•  Baker  v.  Jolinson,  42  N.  Y.  126. 
7  Walker  v.  Tucker,  70  111.  627. 

•  International  Paper  Co.  v.  Rocke- 
feller, 146  N.  Y.  Supp.  371. 
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far  more  expensive  than  that  which  was  anticipated.*  A  contract 
to  furnish  water  for  purposes  of  irrigation  is  not  discharged  by  the 
fact  that,  because  of  a  drought,  water  will  not  flow  through  the 
ditches  which  the  promisor  has  constructed,  at  least  if  any  other 
available  means  of  furnishing  water  could  have  been  usedJ*  A 
contract  by  which  A  agrees  to  care  for  B  is  not  discharged  by  the 
fact  that  B's  condition  makes  performance  more  difficult  than  was 
anticipated,^^  and  A  can  not  ignore  such  contract  and  recover  rea- 
sonable compensation  for  such  services.'*  A  contract  to  transport 
goods  is  not  discharged  by  the  fact  that  the  available  means  of 
transportation  proves  to  be  far  more  expensive  than  was  antici- 
pated ;  '•  as  where  the  carrier  anticipated  transportation  by  water 
and  the  only  available  means  of  transportation  proved  to  be  by 
wagon  and  by  rail.'*  A  contract  by  which  one  who  has  sold  pre- 
ferred stock  guarantees  the  payment  of  dividends,  is  not  discharged 
by  the  failure  of  the  corporation  to  declare  dividends.'*  A  contract 
to  manufacture  and  sell  certain  patented  articles  and  to  pay  the 
patentee  a  royalty  therefor,  a  certain  amount  being  guaranteed  to 
him,  is  not  discharged  by  the  fact  that  none  of  such  articles  have 
been  sold,  and  that  none  can  be  sold  except  at  a  loss.'*  A  contract 
between  a  steam  railroad  running  to  Coney  Island  and  a  street 
railroad  whose  motive  power  then  was  horses,  and  which  could  not 
then  run  to  Coney  Island  in  competition  with  the  steam  railroad, 
by  which  on  consideration  of  the  right  to  use  the  tracks  of -the 
steam  railroad  the  street  railroad  is  to  run  its  ears  to  the  other's 
depot,  is  not  discharged  by  the  fact  that  the  street  railroad  subse- 
quently adopts  electricity  as  a  motive  power  and  is  able  to  compete 
with  the  steam  railroad.'^  A  contract  giving  to  A  the  right  to 
maintain  an  outside  stairway  from  his  building  over  B's  land  is  not 
discharged  by  the  fact  that  such  land  since  then  has  greatly  in- 
creased in  value.'*    A  contract  to  procure  a  right  of  way  excepting 

•  Hunter  Canal  Co.  v.  Robertson,  113  WFoiirtli  Xnt.  Bjink  v.  Stahlman,  132 

La.  834,  37   So.  771.  Tenn.  3()7,  L.  R.  A.  IfllliA.  .ifiS,  178  S. 

» Anderson  v.  Adams,  43  Or.  621,  74  W    402. 

Pac.  215.  1«npochpr  v.   Stein,   139  Pa.  St.  .>70, 

liPtacek  V.  Piea.  231  111.  5-22,  14  L.  21   Atl.  70. 

R.  A.  (N.S.)  537,  83  N.  E.  221.  "Prospoot  Rirk,  etc,  R.  R.  v.  R.  R., 

nptacek  V.  Piaa,  231  111.  522,  14  L.  }U  N.  Y.  I.V2.  H\  L.  R.  A.  010.  30  N.  E. 

R.  A.  (N.S.>  537,  83  N.  E.  221.  17. 

tlFleiBbman  V.  Meyer,  46  0t.  267,  80  it  To-fM ',    x.   \\  i  i     ]  •„   i,  i.  -iH),  45 

Pac.  209.  N.  1^    ^' T. 

14  FleiBhman  v.  Meyer,  46  Or.  267,  80 
Pac  209. 
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the  right  to  maintain  a  drawbridge  is  not  discharged  by  the  fact 
that  the  railroad  company  is  unable  to  obtain  a  charter  for  such 
drawbridge,  and  that  the  entire  road  must  therefore  be  abandoned. 
The  party  who  has  obtained  the  right  of  way  is  entitled  to  the 
compensation  agreed  uponJ* 

The  fact  that  it  proves  to  have  been  imprudent  to  enter  into  the 
contract  does  not  operate  as  a  discharge.^  A  contract  to  furnish 
good  pasture  for  cattle  and  an  abundant  supply  of  fresh  water  is 
not  discharged  because  imprudent.'^  If  A  agrees  to  sell  to  B  ma- 
chines to  cut  wnre  nails,  A  is  not  discharged  from  such  contract 
because  he  finds  that  the  machines  made  by  him  for  that  purpose, 
which  he  had  expected  to  deliver  in  performance  of  the  contract, 
would  not  make  nails  rapidly  enough  to  be  profitable,  and  that 
such  defect  can  not  be  remedied.  He  can  perform  the  contract  by 
delivering  machines  of  another  make.^  Subsequent  facts  which 
make  performance  less  profitable  than  was  anticipated  do  not  oper- 
ate as  a  discharge.^  A  contract  to  furnish  a  book  for  publication 
by  a  corporation  is  not  discharged  by  the  fact  that  public  disgrace 
has  attached  to  the  name  of  the  former  president  and  manager  of 
the  corporation,  whose  name  the  corporation  bears.^ 

Whether  there  is  any  limit  to  the  doctrine  that  unexpected  ex- 
pense does  not  operate  as  a  discharge  is  a  matter  upon  which  there 
is  comparatively  little  authoi  ity.  It  has  been  said  that  the  increase 
in  cost  of  performance  may  ibe  so  out  of  all  proportion  to  the  bene- 
fits which  would  result  from  performance  that  the  contract  may 
fairly  be  said  to  be  impossible.^  It  has  been  said,  discussing  an- 
other question,  that  ''a  man  may  be  said  to  have  lost  a  shilling 
when  he  has  dropped  it  into  deep  water,  though  it  might  be  pos- 
sible by  some  very  expensive  contrivance  to  recover  it."**  In  this 
case,  however,  the  question  which  was  decided  was  the  extent  of 
injury  to  a  vessel  which  would  justify  the  owners  in  abandoning 


« Stanton  v.  Ry.,  59  Conn.  272,  21 
Am.  St.  Rep.  IJO,  22  Ati.  300. 

MWare  Cattle  Co.  v.  Anderson,  107 
la.  2»l,  77  N.  W.  1026. 

See  also,  Fourth  National  Bank  ▼. 
<?tnlilman,  1^2  Tenn.  367,  L.  R.  A. 
1016 A.  568,  178  S.  W.  942. 

21  Ware  Cattle  Co.  v.  Anderson,  107 
Ta.  231,  77  N.  W.  1026;  Cox  v.  Chase, 
05  Kan.  531,  L.  R.  A.  1015E,  590,  148 
Pac.  766. 

MRrttw  Machine  Co.  v.  Iron  Works, 
113  Ky.  372,  68  S.  W.  423. 


MC.  F.  Jewett  Publishing  Co.  v.  But- 
ler, 159  Mass.  517,  22  L.  R.  A.  253,  34 
N.  E.  1087;  Prospect  Park,  etc.,  Hy.  ▼. 
Ry.,  144  N.  Y.  152,  26  L.  R.  A.  610,  39 
N.  E.  17. 

24  C.  F.  Jewett  PubliRhinj?  Co.  v.  But- 
ler. 159  Mass.  517,  22  L.  R.  A.  253,  34 
N.  E.  1087. 

28  Mineral  Park  Land  Co.  v.  Howarf'., 
172  Cal.  289,  L.  R.  A.  1916F,  1,  150 
Pac.  458. 

2<Mos8  y.  Smith,  9  C.  6.  94  (103). 
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it  as  a  total  loss."  A  contract  to  remove  gravel  necessary  for  cer- 
tain work  has  been  held  to  be  discharged  if  the  gravel,  although 
present  upon  the  land,  could  not  be  taken  by  ordinary  means  or 
expense  at  a  prohibitive  cost."  Whether  a  contract  to  mine  a 
minimum  quantity  of  coal  unless  'Mt  shall  be  impossible"  to  mine 
such  amount  by  reason  of  causes  beyond  the  control  of  the  party 
who  agreed  to  mine  such  amount,  is  discharged  by  the  fact  that  a 
part  of  the  mine  is  so  dangerous  that  the  coal  can  not  be  removed 
without  resorting  to  unreasonable  and  extraordinary  expense,  has 
been  presented  for  consideration ;  but  decision  of  this  question  was 
made  unnecessary  by  the  fact  that  the  lessee  remained  in  possession 
of  the  entire  mine  and  that  he  was  attempting  to  show  such  im- 
possibility as  an  excuse  for  avoiding  payment  of  the  minimum 
royalty  without  surrendering  possession.^  . 

While  the  cases  in  which  it  is  sought  to  treat  an  unexpected 
expense  of  performance  as  discharge  are  far  more  common  than 
those  in  which  it  is  sought  to  treat  an  unexpected  prolSt,  an  un- 
expected profit  is  governed  by  the  same  principles  as  those  which 
apply  to  unexpected  expenses;  and  the  fact  that  conditions  have 
changed  so  that  one  of  the  parties  is  benefited  by  the  performance 
of  the  contract  more  than  was  anticipated  is  not  a  discharge  of 
which  the  adversary  party  may  take  advantage.*  A  lease  of  a 
telegraph  line  at  a  stipulated  rate  is  not  discharged  by  the  fact 
that,  owing  to  an  increase  in  population  and  business,  the  profit 
which  is  earned  by  the  lessees  of  such  line  is  far  greater  than  was 
anticipated  when  the  contract  was  made.'^ 


§  2707.  Insolvency  as  discharge.  Insolvency  of  a  party  to  a 
contract  does  not  operate  as  a  discharge  of  the  insolvent,^  nor  of 
the  adversary  party.* 


»Mo66  V.  Smith,  9  C.  B.  94. 

S  Mineml  Park  Land  Co.  v.  Howard, 
172  Cal.  «89,  L.  R.  A.  1916F,  1,  156  Pac. 
438. 

In  this  case  the  gravel  that  was  left 
waB  below  water  level,  and  could  be 
taken  only  by  a  steam  dredger;  and  it 
would  have  been  neoessary  to  have  dried 
It  before  it  was  used.  To  have  removed 
this  frravel  in  this  way  and  to  have 
used  it,  would  have  cost  from  ten  to 
twelve  times  the  ordinary  cost  of  re- 
moving gravel. 

»New  York  Coal  Co.  v.  New  Pitts* 
burgh  Coal  Co.,  06  0.  S.  140. 


M  Franklin  Telegraph  Co.  v.  Hanri* 
son,  14©  U.  S.  459,  36  L.  ed.  776. 

SI  Franklin  Telegraph  Co.  v.  Harri- 
son, 146  U.  S.  459.  36  L.  ed.  776. 

1  Contract  between  life  insurance 
company  and  agent.  Lewis  v.  Ins.  Co.» 
61  Mo.  634. 

Compare  the  different  principle  in* 
volved  under  facts  partially  similar  in 
§§  2687  et  seq. 

Building  contract.  McConnell  ▼• 
Hewes,  50  W.  Va.  33,  40  S-  E.  436. 

For  dissolution  of  corporations,  see 
§§  2687  et  eeq. 

IVandegrift  v.  Engineering  Co.,  161 
N.  T.  436,  48  L.  R.  A.  666,  55  N.  B.  94L 
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A  lack  of  funds  is  not  such  impossibility  as  discharges  a  con- 
tract  which  provides  for  the  payment  of  money.*  A  contract  by 
"which  A  agreed  to  buy  land  for  B,  and  B  agreed  to  furnish  the 
money  to  pay  for  such  land,  was  not  discharged  by  the  fact  that  a 
panic  followed  after  such  contract  was  made,  and  that  it  was  im- 
possible for  B  to  obtain  such  money.*  The  fact  that  the  contractor 
is  unable  to  complete  his  contract  through  lack  of  funds  is  no  dis- 
charge. This  is  true  even  if  the  contractor  is  unable  to  raise  funds 
upon  stocks  and  bonds  of  the  company  for  which  he  is  working, 
which  he  has  taken  under  his  contract  as  his  sole  compensation, 
even  if  his  inability  to  raise  such  funds  is  due  to  the  failure  of 
such  company  to  keej)  its  credit  good  by  meeting  its  obligations.* 
Insolvency  proceedings  against  a  trust  company  do  not  discharge 
a  contract  where  it  haa  agreed  to  pay  the  expenses  of  a  certain 
trust,  but  when  the  trust  company  is  disabled  from  carrying  out 
its  contract  by  such  proceedings  the  contract  is  broken.*  A  agreed 
to  build  a  steamboat  for  B.  Before  the  time  for  completing  the 
boat  A  became  insolvent  and  made  an  assignment  for  the  benefit 
of  his  creditors.  This  was  held  not  to  discharge  B,  and  B's  act  in 
taking  possession  of  the  uncompleted  boat  was  held  to  be  either  a 
trespass  or  an  acceptance  of  the  boat,  making  him  liable  for  the 
contract  price,  at  the  election  of  A's  assignee.^  A  husband  and 
wife  entered  into  a  contract  adjusting  their  property  rights.  This 
contract  was  by  con.sent  carried  into  a  decree  for  alimony.  It  was 
held  that  a  subsequent  unfavorable  change  in  the  husband's  finan- 
cial condition  could  not  discharge  the  contract,  and  hence  under 
such  circumstances  the  court  could  not  modify  the  decree  awarding 
a  certain  sum  per  month.*  The  bankruptcy  of  the  insured  does  not 
render  it  impossible  for  him  to  prepare  and  transmit  proofs  of  loss 


See  also,  on  the  question  of  the  in- 
solvency of  tlie  adversary  party.  Clem- 
ents V.  Jackson  County  Oil  &  Oas  Co., 
—  Okla.  — ,  L.  R.  A.  I917C,  437,  161 
Pac.  216. 

See  ch.  LXXXTV. 

3  Ingham  Lumber  Co.  v.  Jngersoll,  93 
Ark.  447,  12.)  S.  W.  139;  Pratt  v.  Mc- 
Coy, 128  La.  570,  .54  So.  1012;  McCreery 
V.  Green,  38  Mich.  172. 

4  McCreery  v.  Green,  38  Mich.  172. 
See  to  the  same  effect,  Ingham  Lum- 
ber Co.  V.  Ingersoll,  93  Ark.  447,  125  S. 


W.  139;   Pratt  v.  McCoy,  128  La.  570, 
54  So.  1012. 

8  Wood  V.  Boney  (X.  J.  Eq.)  21 
Atl.  574. 

•  Bank  Commissioners  v.  Trust  Co., 
09  N.  H.  621,  44  Atl.  130. 

TVandejjrift  v.  Engineering  Co.,  161 
X.  Y.  435,  48  L.  R.  A.  685,  55  N.  E. 
941. 

•  Henderson  V.  Henderson,  37  Or.  141, 
82  Am.  St.  Rep.  741,  48  L.  R.  A.  766, 
60  Pac.  597,  61  Pac.  136. 
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and  hence  does  not  discharge  a  covenant  on  his  part  so  to  do.*  If 
a' contract  provides  for  extending  credit  to  one  of  the  parties  and 
such  party  subsequently  becomes  insolvent  or  his  insolvency  is  dis- 
covered, the  party  who  had  agreed  to  extend  credit  is  discharged 
from  such  covenant.  "While  analogous  to  impossibility,  this  is  not, 
however,  a  true  case  of  impossibility,  but  rather  a  case  of  breach 
by  anticipation.^  The  party  who  has  agreed  to  give  credit  is  no 
longer  bound  to  perform  the  contract  unless,  perhaps,  the  party  to 
whom  credit  was  to  be  given  or  his  legal  representatives  tender 
cash  instead  of  asking  credit.^*    . 

A  different  principle  applies  to  contracts  for  payment  out  of  a 
specific  fund.  If  the  fund  is  insufficient,  the  contract  is  fully  per- 
formed by  paying  the  entire  fund.  Thus  if  the  fund  raised  for  the 
payment  of  teachers  is  insufficient,  the  school  district  is  not  liable.^^ 

While  mere  insolvency  of  one  p^rty  does  not  discharge  the  other, 
the  fact  of  his  giving  notice  of  his  insolvency  to  the  other  may  be 
equivalent  to  a  notice  that  he  will  not  perform  ^'  and  may  amount 
to  breach.^* 

§2708.  Impossibility  of  one  of  several  methods  of  perform- 
ance as  discharge.  One  who  agrees  to  do  a  specific  act  which  can, 
without  violating  the  terms  of  the  contract,  be  performed  in  one  of 
two  ways,  is  not  discharged  from  his  contract  because  one  of  the 
two  methods  of  performance  becomes  impossible  if  the  primary 
object  of  the  contract  is  to  secure  such  performance  without  regard 
to  the  means  by  which  such  performance  is  to  be  accomplished.^ 


•  FuUer  v.  Ii».  Co.,  184  Mass.  12,  tJ7 
N.  E.  879. 

10  See  ch.  LXXXIV. 

11  See  ch.  LXXXIV. 

llMorley  v.  Powers,  78  Tenn.  (10 
Lea)  219. 

Compare  Rudy  y.  School  District,  30 
Mo/  App.  113,  where  it  was  held  that 
the  defense  that  not  enough  had  been 
paid  into  the  treasury  was  insufficient 
as  the  only  defense  was  that  not 
enough  funds  were  provided. 

W  Notice  by  vendee  in  an  executory 
contract  to  vendor.  Hobhs  v.  Brick 
Co.,  157  Mass.  100,  31  K.  E.  756. 

U  See  ch.  LXXXIV. 


1  England.  Barkworth  v.  Young,  4 
Drew  1. 

Louisiana.  Hunter  Canal  Co.  v.  Rob- 
ertson, 113  I^.  834,  37  So.  771. 

Massachusetts.  Drake  v.  White,  117 
Maes.  10;  Frothingham  v.  Seymour,  121 
Mass.  409. 

New  Mexico.  Chappell  v.  McMillan, 
15  N.  M.  686,  113  Pac  611. 

Ohio.  Board  of  Education  v.  Town- 
Bend,  63  O.  S.  514,  52  L.  R.  A.  8C8,  59 
N.  E.  223  [reversing,  15  Ohio  C,  C. 
674]. 

Oregon.  Fleishman  v.  Meyer,  46  Or. 
207.  80  Pac.  209. 

Washington.  Adams  v.  Ames,  19 
Wash.  425,  53  Pac.  546. 
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The  fact  that  the  only  possible  method  of  performance  is  more 

■ 

expensive  to  the  promisor  than  would  have  been  the  method  which 
does  become  impossible,  does  not  operate  as  performance.*  A 
promise  to  deliver  a  specific  chattel  or  its  equivalent  in  money  is 
not  discharged  by  the  destruction  of  the  chattel,  since  its  equiva- 
lent in  money  can  be  paid.*  A  contract  to  return  an  animal  in  as 
good  condition  as  when  received  or  to  pay  therefor,  is  not  dis- 
charged by  the  death  of  the  animal  without  the  fault  of  the  bailee, 
since  the  bailee  can  make  such  payment.*  A  contract  to  carry 
goods  which  can  be  performed  by  transportation  by  water,  on  the 
one  hand,  or  by  wagon  and  railway,  on  the  other,  is  not  discharged 
by  the  fact  that  transportation  by  water  has  become  impossible.' 
One  who  agrees  to  remove  goods  within  a  certain  time  is  not  dis- 
charged by  the  fact  that  it  is  impossible  to  remove  them  by  boat 
where  they  could  have  been  removed  in  some  other  way.*  Where 
A  agrees  to  remove,  reconstruct  and  rebuild  a  schoolhouse,  and 
under  the  terms  of  the  contract  the  house  can  be  removed,  either 
as  a  complete  building  or  can  be  torn  down  and  the  materials  used 
to  rebuild  another  schoolhouse,  the  fact  that  the  house  is  blown 
down  by  a  storm  and  can  not  be  removed  as  a  complete  building 
does  not  discharge  the  contract.^  A  contract  to  convey  realty  or 
to  pay  money  is  not  discharged,  as  against  the  personal  representa- 
tives of  the  promisor,  by  his  death  without  making  such  convey- 
ance, since  they  can  at  least  make  such  payment.*  A  promise  by 
A  to  convey  to  B  land  on  which  C  had  an  option,  if  C  did  not 
exercise  such  option,  while  if  C  did  exercise  such  option  A  was  to 


2  See  §  2706. 

S  Drake  v.  White,  117  Mass.  10. 

4  Grady  v.  Schweinler,  18  N.  D.  452, 
125  Am.  St.  Rep.  074,  14  L.  R.  A  (N.S.) 
1089,  113  N.  W.  1031. 

See,  however,  where  inability  to  re- 
turn the  animal  was  due  to  a  disease 
existing  when  possession  of  the  ani- 
mal was  originally  delivered.  Rosen- 
thal V.  Rambo,  165  Ind.  584,  3  L.  R.  A. 
(N.S.)  678,  7ft  N.  E.  404. 

•  Fleishman  ▼.  Meyer,  46  Or.  267,  80 
Pac.  209. 

•  Adams  v.  Ames,  19  Wash.  425,  53 
Pac.  646  (where  the  contract  contained 
a  proviso  ''wind,  tide  and  other  acts  of 
God  permitting"). 


7  Board  of  Education  v.  Townsend^ 
63  O.  S.  ©14,  62  L.  R.  A.  868,  69  N.  E. 
223  [reversing,  16  Ohio  C.  C.  674]. 

•  State  V.  Worthington,  7  Ohio  171. 

A  agreed  to  pay  money  or  convey 
land  in  consideration  of  the  construc- 
tion of  a  canal  through  a  epecifled 
town.  A's  death  made  it  impossible 
for  his  executors  to  convey  the  land, 
but  it  did  not  operate  as  a  discJhaige 
of  the  covenant  to  pay  money  and 
assumpsit  will  lie  against  them  as 
executors  to  recover  such  amount  of 
money.  State  v.  Worthington,  7  Ohio 
171. 
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pay  to  B  a  certain  sum,  does  not  become  impossible  of  performance 
if  C  exercises  such  option,  since  A  can  perform  the  alternative 
covenant.*  A  contract  by  v^hich  a  father  agrees  to  leave  to  a 
daughter  a  share  equal  with  his  other  children  is  not  discharged 
by  reason  of  impossibility  on  the  death  of  the  father  without  mak- 
ing a  will,  since  it  may  be  enforced  against  the  father's  estate. ^* 
A  contract  to  furnish  water  for  irrigation  which  can  be  performed 
cither  by  furnishing  water  flowing  through  ditches  by  gravity,  or 
by  pumping  water,  is  not  discharged  by  the  fact  that  the  stage  of 
water  is  such  that  it  is  necessary  to  pump  it." 

If,  on  the  other  hand,  a  primary  object  of  the  contract  is  to 
secure  to  the  promisor  the  right  to  choose  between  two  methods  of 
performance,  the  impossibility  of  one  method  of  performance  de- 
feats such  primary  object,  and  accordingly  it  is  hold  to  operate  as 
a  discharge  of  the  entire  contract.^*  If  a  bond  is  conditioned  upon 
the  payment  of  the  debt  by  the  judgment  debtor  or  upon  his  sur- 
rendering his  body  in  execution,  and  arrest  and  imprisonment  for 
debt  is  subsequently  forbidden  by  law,  the  sureties  upon  such  bond 
are  thereby  discharged." 

§  2709.  Impossibility  of  accomplishing  purpose  of  contract.    If 

the  alleged  impossibility  has  the  characteristics  which  are  necessary 
to  make  it  operative,*  and  if  it  is  of  such  a  sort  as  to  prevent  per- 
formance of  the  contract  itself,^  it  operates  as  a  discharge  of  such 
contract.'  If,  however,  the  impossibility  does  not  affect  the  per- 
formance of  the  contract  itself,  but  merely  prevents  one  of  the 
parties  from  accomplishing  the  purpose  with  which  he  entered  into 
the  contract,  such  impossibility  does  not  operate  as  a  discharge.* 
The  practical  difficulties  in  the  application  of  this  principle  consists 


9ChappeIl  V.  McMillan,  15  N.  M.  686, 
113  Pac.  eil. 
I^Barkworth  v.  Young,  4  Drew.  1. 

11  Hunter  Canal  Co.  y.  Robertson,  113 
La.  834,  37  So.  771. 

12  Smith  T.  Durell,  16  N.  H.  344,  41 
Am.  Dec.  732. 

It  Brown  y.  DUlahunty,  12  Mies.  (4 
Sm.  &  M.)  713,  43  Am.  Dec  499. 

ISee  fi§2676^et  seq. 

2  See  §§278l'et  seq. 

SSee  §§2711  et  seq. 

4  England.  Heme  Bay  Steamboat 
Co.  y.  Hutton  [1903),  2  K.  B.  683;  Civil 


Service  Co-operative  Society  v.  General 
Steam  Navigation  Co.  [1903],  2  K.  B. 
766. 

Alabama.  CByme  v.  Henley,  161 
Ala.  620,  23  L.  R.  A.  (N.S.)  496,  50  So. 
83. 

Georgia.  Lawrence  y.  White,  131 
Ga.  840,  15  Am.  &  Eng.  Ann.  Cas.  1097» 
19  L.  R.  A.  (N.S.)  966,  63  S.  E.  631; 
J.  J.  Goodrum  Tobacco  Co.  v.  Potts- 
Thompson  Liquor  Co.,  133  Ga.  776,  2^ 
L.  R.  A.  (N.S.)  498,  66  S.  E.  1081. 

Kentucky.  Baughman  v.  Portman, 
(Ky.),  14  S.  W.  342, 12  Ky.  L.  Rep.  842. 
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in  determining  whether  the  purpose,  the  accomplishment  of  which 
is  prevented  by  the  impossibility,  is  a  term  of  the  contract  or 
whether  it  is  merely  the  inducement  to  one  of  the  parties  to  enter 
into  it.  If  property  is  leased  for  a  certain  purpose,  and  such  pur- 
pose becomes  legally  impossible,  it  is  ordinarily  held  that  such  im- 
possibility operates  as  a  discharge  of  such  contract  if  by  the  terms 
of  the  contract  the  property  could  be  used  only  for  such  purpose: 
while  if  the  purpose  for  which  the  property  was  to  be  used  was 
not  expressed  or  if  such  use  was  permissive  only,  and  if  the  lessee 
was  free  by  the  terms  of  the  contract  to  use  the  property  for  other 
purposes,  such  impossibility  does  not  discharge  the  contract.'  A 
number  of  cases  in  which  the  purpose  became  impossible  by  reason 
of  subsequent  facts  arose  out  of  the  postponement  of  the  corona- 
tion of  Edward  VII  of  England.  Booms  had  been  rented  from 
which  to  view  the  coronation  procession,  and  vessels  had  been  char- 
tered for  the  purpose  of  seeing  the  fleet  and  the  naval  review,  and 
a  number  of  questions  were  presented  as  to  the  effect  of  the  post- 
ponement of  the  coronation  on  these  contracts.  It  was  held  that 
if  such  purpose  was  not  the  ''basis  and  foundation"  of  the  con- 
tract, the  postponement  of  the  coronation  did  not  operate  as  a  dis- 
charge,* while  if  such  purpose  was  the  basis  and  foundation  of  the 
contract,  the  postponement  of  the  coronation  operated  as  a  dis- 
charge.^ A  contract  by  which  a  vessel  was  to  be  at  the  disposal 
of  the  adversary  party  for  two  specified  days  **for  the  purpose  of 
viewing  the  naval  review  and  for  a  day's  cruise  around  the  fleet,'* 
was  held  not  to  be  discharged  by  the  postponement  of  the  naval 
review,  since  the  vessel  could  have  been  used  for  the  purpose  oi 
cruising  around  the  fleet.*  A  similar  contract  for  the  use  of  a 
vessel  for  **the  term  of  three  days  from  the  hour  she  is  placed  at 
the  charterer's  disposal  in  London  on  the  day  preceding  that  oi 


Louisiana.  Phreveport  Ice  &  Brew- 
in.<r  Co.  V.  ^landel,  128  La.  314,  54  So. 
831. 

Maryland.  Standard  Brewing  Co.  v. 
Weil,  129  Md.  487,  L.  R.  A.  1917C,  929, 
99  AtL  661. 

Hassachtisetts.  Gaston  v.  Gordon, 
208  Ma«8.  265,  94  N.  E.  307. 

Texas.  Houston  Ice  A  Brewinjjj  Co. 
*  ▼.  Keenan,  09  Tex.  79.  88  S.  W.  197; 
Ban  Antonio  Brewing  Abbo.  v.  Brents, 
89  Tex.  av.  App.  443,  88  S.  W.  368. 


Wyoming.  Hecht  v.  Acme  Coal  Co., 
19  Wyom.  18,  Ann.  Cas.  19l;JE,  258, 
34  L.  R.  A.  (N.S.)  773,  113  P&c.  788, 
117  Pac  132. 

•  See  §  2698. 

•  Heme  Bay  Steamboat  Co.  v.  Hut- 
ton  [19031,  2  K.  B.  683;  Civil  Service 
Co-operative  Society  v.  General  Steam 
Navigation  Co.  [19031,  2  K.  B.  756. 

TKrell  v.  Henry  [1903],  2  K.  B.  740. 

•  Heme  Bay  Steamboat  Co.  ▼.  Hut- 
ton  [1903],  2  K.  B.  683. 
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fhe  naval  review,"  was  held  not  to  be  discharged  by  the  postpone- 
ment of  the  naval  review.*  On  the  other  hand,  a  license  for  the 
entire  nse  of  certain  rooms  during  the  days,  but  not  the  nights,  of 
two  specified  days,  which,  in  fact,  were  the  days  on  which  the  pro- 
cession was  to  be  held,  was  held  to  be  a  license  for  a  particular 
purpose,  and  no  other,  namely,  the  purpose  of  viewing  the  proces- 
sion from  such  rooms ;  and  accordingly  the  contract  was  held  to  be 
discharged  by  the  postponement  of  the  procession.^' 


t  Civil  Service  Co-operative  Society 
▼.  General  Steam  Navigation  Co. 
IlJKOl.  2  K.  B.  766. 

ttKrcIl  V.  Henry  [1903],  2  K.  B.  740. 

"The  rcil  question  in  thiR  cuhc  is 
the  extent  of  the  application  in  Kng- 
liHh  law  of  the  principle  of  the  Roman 
law  which  hat*  been  adopted  and  acted 
on  in  many  English  decisions,  and 
notably  in  the  case  of  Taylor  v.  Cald- 
well (3  6.  &  S.  826).  That  case  at 
least  makes  it  clear  that  'where,  from 
the  nature  of  the  contract,  it  appears 
that  the  parties  munt  from  the  be- 
fnnnin*;  have  known  that  it  could  not 
be  fuiniled  unless,  when  the  time  for 
the  fulfillment  of  the  contract  arrivwl, 
some  particular  specified  thinf^  con- 
tinued to  exist,  so  that  when  entering 
into  the  contract  they  must  have  con- 
templated such  continued  existence  as 
the  foundation  of  what  was  to  be 
done;  there,  in  the  absence  of  any  ex- 
press or  implied  warranty  that  the 
thing  shall  exist,  the  contract  is  not  to 
be  considered  a  positive  contract,  but 
as  subject  to  an  implied  condition  that 
the  parties  shall  be  excused  in  case, 
before  breach,  performance  becomes 
imposible  from  the  perishing  of  the 
thing  without  default  of  the  con- 
tractor.' Thus  far  it  is  clear  that  the 
principle  of  the  Koman  law  has  been 
introduced  into  the  English  law.  The 
doubt  in  the  present  case  arises  as  to 
how  far  this  principle  extends.  The 
Boman  law  dealt  with  obligationes  de 
certo  corpore.  Whatever  may  have 
been  the  limits  of  the  Roman  law,  the 


case  of  Nickoll  v.  Aahton  ([1901]  2 
K.  B.  126),  makes  it  plain  that  the  Eng- 
lish law  applies  the  principle  not  only 
to  cases  where  the  performance  of  the 
contract  becomes  impossible  by  the 
cessation  of  existence  of  the  thing 
which  is  the  subject-matter  of  the 
contract,  but  also  to  cases  where  the 
event  which  renders  the  contract  in- 
capable of  performance  is  the  cessa- 
tion or  non-existence  of  an  express 
con<Hti<n  rr  state  of  things,  going  to 
the  root  of  the  contract,  and  essential 
to  its  ]-orformance.  It  is  said,  on  the 
one  side,  that  the  specified  thing,  state 
of  things,  or  condition  the  continued 
o?:istcnce  of  which  is  necessary  for  the 
fulfillment  of  the  contract,  so  that  the 
parties  entering  into  the  contract  must 
have  contemplated  the  continued  ex- 
istence of  that  thing,  condition,  or 
state  of  things  as  the  foundation  of 
what  was  to  be  done  under  the  con- 
tract, is  limited  to  things  which  are 
either  the  subject-matter  of  the  con- 
tract or  a  condition  or  state  of  things, 
present  or  anticipated,  which  is  ex- 
pressly mentioned  in  the  contract. 
But,  on  the  other  side,  it  is  said  that 
the  condition  or  state  of  things  clearly 
appears  by  extrinsic  evidence  to  have 
been  assumed  by  the  parties  to  be  the 
foundation  or  basis  of  the  contract, 
and  the  event  which  causes  the  impos- 
sibilitv  i^  of  such  a  character  that  it 
can  not  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  con- 
tracting parties  when  the  contract  was 
made.    In  such  &  case  the  contractioip 
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§2710.  Positive  contract  to  do  certain  act  or  pay  damages. 

If  a  party  to  a  contract  enters  into  a  positive  and  absolute  under- 
taking to  do  certain  things,  in  which,  by  express  terms  or  neces- 
sary implication,  he  binds  himself  to  pay  damages  in  the  event  that 
he  does  not  do  what  he  agreed  to  do,  subsequent  impossibility  of 
performance  does  not  operate  as  a  discharged    Thus  if  A  makes  a 


parties  will  not  be  held  bound  hj  the 
general  words  which,  though  large 
enough  to  include,  were  not  used  with 
reference  to  a  possibility  of  a  particu- 
lar event  rendering  performance  of  the 
contract  impossible.  I  do  not  think 
that  the  principle  of  .the  civil  law  as 
introduced  into  the  English  law  is  lim- 
ited to  cases  in  which  the  event  caus- 
ing the  impossibility  of  performance 
is  the  destruction  or  non-existence  of 
some  thing  which  is  the  subject-matter 
of  the  contract  or  of  some  condition 
or  state  of  things  expressly  specified 
as  a  condition  of  it.  I  think  that  you 
first  have  to  ascertain,  not  necessarily 
from  the  terms  of  the  contract,  but, 
if  required,  from  necessary  inferences, 
drawn  from  surrounding  circumstances 
recognized  by  both  contracting  parties, 
what  is  the  substance  of  the  contract, 
and  then  to  ask  the  question  whether 
that  substantial  contract  needs  for  its 
foundation  the  assumption  of  the  ex- 
istence of  a  particular  state  of  things. 
If  it  does,  this  will  limit  the  operation 
of  the  general  words,  and  in  such  case, 
if  the  contract  becomes  impossible  of 
performance  by  reason  of  the  non-ex- 
istence of  the  state  of  things  assumed 
by  both  contracting  parties  as  the 
foundation  of  the  contract,  there  will 
be  no  breach  of  the  contract  thus  lim- 
ited." KreU  V.  Henry  [1903],  2  K.  B. 
740. 

1  England.    Ashmore  ▼.  Cox  [1899], 
1  Q.  B.  436. 

Coimecticat.    School  Dist.  ▼.  Dauchy, 
25  Conn.  530,  68  Am.  Dec.  371. 

niinoifl.    Steele  v.  Buck,  61  HI.  343, 
14  Am.  Rep.  60;  Summers  ▼.  Hibbard, 


153  111.   102,  46  Am.  St.  Rep.  872,  38 
N.  E.  899. 

Minnesota.  Cowley  v.  Davidson,  13 
Minn.  92;  Anderson  v.  May,  50  Minn. 
280,  36  Am.  St.  Rep.  642,  17  L.  R.  A. 
555,  52  N.  W.  530. 

New  York.  Wilkinson  v.  Insurance 
Co.,  72  N.  Y.  499,  28  Am.  Rep.  166. 

North  Dakota.  Grady  v.  Schweinler, 
16  N.  D.  452,  125  Am.  St.  Rep.  674,  14 
L.  R.  A.  (N.S.)  1089,  113  N.  W.  1031. 

Ohio.  State  v.  Worthington,  7  Ohio 
171;  Board  of  Education  v.  Townsend, 
63  O.  S.  514,  52  L.  R.  A.  868,  59  N.  E 
223. 

''A  party  may  by  an  absolute  con- 
tract bind  himself  or  itself  to  perform 
things  which  suosequently  become  im- 
possible, or  pay  damages  for  the  non- 
performance, and  such  construction  is 
to  be  put  upon  an  unqualified  under- 
taking, where  the  event  which  causes 
the  impossibility  might  have  been  an- 
ticipated and  guarded  against  in  the 
contract,  or  where  the  impossibility 
arises  from  the  act  or  default  of  the 
promisor.  But  where  the  event  is  of 
such  a  character  that  it  can  not  be 
supposed  t«  have  been  in  contempla- 
tion of  the  contracting  parties  when 
the  contract  was  made,  they  will  not 
be  held  bound  by  general  words,  which, 
though  large  enough  to  include  were 
not  used  with  reference  to  the  posi- 
bility  of  the  particular  contingency 
which  afterwards  happens.''  Chicago, 
etc.,  Ry.  V.  Hoyt,  149  U.  S.  I,  14,  37  L. 
ed.  630. 

"Where  a  party  has  expressly  under- 
taken without  qualification  to  do  any- 
thing not  naturally  or  neoeesarily  im- 


4777'  Impossibility  §  2710 

positive  and  unqualified  contract  to  remove  and  rebuild  a  school- 
house,  the  fact  that  such  house  is  blown  down  by  a  windstorm 
does  not  discharge  A  from  liability.^  So  a  contract  to  construct  a 
windmill  and  dig  a  well,  which  the  contractor  agrees  shall  furnish 
a  good  water  supply  for  stock,  is  not  discharged  by  the  fact  that 
the  season  in  which  the  breach  occurred  was  an  unusually  dry  one.' 
A  contract  by  which  a  bank  which  holds  certain  stock  as  coUater^ 
for  a  note  agrees  to  secure  an  assignment  of  such  stock  as  security 
for  another  note,  is  not  discharged  by  the  fact  that  the  conditions 
which  attached  to  the  original  deposit  of  the  stock,  but  were  not 
disclosed  by  the  bank,  prevent  the  performance  of  such  contract.* 
A  sold  to  B  some  land  in  which  a  building  was  situated,  and  agreed 
to  keep  the  building  insured  to  protect  B's  interest.  B  was  to  pay 
for  the  land  in  instalments,  and  to  have  a  deed  when  the  land  was 
paid  for.  Subsequently  the  building  was  destroyed  by  fire,  and  A 
collected  the  insurance,  the  amount  of  which  exceeded  the  amount 
then  due  from  B.  B  demanded  a  deed  for  the  property  and  the 
payment  of  the  diflference  between  the  amount  of  the  insurance 
received  by  A  and  the  amount  still  due  from*  B  to  A.  It  was  held 
that  inasmuch  as  the  contract  provided  for  the  contingency  of  the 
destruction  that  the  destruction  of  the  building  did  not  operate  as 
a  discharge.'  If  A  contracts  with  B  to  do  certain  things,  the  fact 
that  A  has  a  contract  with  X,  which  he  expects  X  to  perform,  and 
by  means  of  which  he  expects  to  be  able  to  perform  his  contract 
with  B,  and  the  further  fact  that  thereafter  X  breaks  his  contract 
with  A,  do  not  amount  to  such  impossibility  as  to  discharge  A  from 
his  contract  with  B.*  Thus  A,  a  contractor,  agreed  to  build  a  house 
for  B,  and  by  the  terms  of  the  contract  B  was  to  supply' all  the 
materials  as  needed.  A  employed  X  to  do  certain  work  upon  such 
building,  and  X  knew  of  A's  contract  with  B.    B's  failure  to  per- 

possible  under  all  circumstances  and  he  2  Board  of   Education  ▼.   Townsend, 

does  not  do  it,  he  must  make  compen-  63  O.  8.  514,  62  L.  R.  A.  868,  59  K.  E. 

satioD-  in  damages,  though  the  perform-  223. 

ance    was    rendered    impracticable    or  9Wemli  ▼.  Collins,  87  la.  548,  54  N. 

even    impossible   by    some    unforeseen  W.  365. 

eause  over   which  he  had  no   control  4  First  National  Bank  v.  Park,  117 

but  against  which  he  might  have  pro-  la.  552.  01  N.  W.  826. 

Tided    in    his    contract."    Wilmington  iAllyn  v.  Allyn,   154  Mass.  570,  29 

Transportation  Co.  v.  O'Neil,  OS  Cal.  1,  N.  E,  770. 

6,  32  Pac   705    Tquoted   in   Sample  v.  I  Ferine  v.  Standfield,  107  Mich.  553, 

Irrigation    Co.,    129   Cal.   222,   228,    61  65  N.  W.  541. 

PlM^  1066]. 
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form,  causing  A  to  break  his  contract  with  X,  does  not  operate  as 
a  discharge.^  A  contractor  who  has  an  opportunity  to  examine 
specifications,  and  who  makes  an  absolute  contract  to  perform  cer- 
tain work  under  them,  at  a  certain  price,  is  not  discharged  from 
liability  because  he  is  unable  to  perform  the  contract  by  reason  of 
some  defect  in  the  specifications.*  Thus  a  contract  to  construct  a 
wooden  sewer  is  not  discharged  because  the  specifications  require  a 
turn  which  it  is  impracticable  for  the  contractor  to  make.*  One 
who  agrees  to  construct  a  well  according  to  certain  specifications 
can  not  recover  for  damages  caused  by  the  caving  in  of  the  well, 
due  to  an  inherent  defect  in  the  curb  specified  by  the  contract^ 


IV 

EFFECT  OF  IMPOSSIBILITY 

§2711.  Effect  of  discharge  by  rabseqnent  imposaibiUty-— Ui^ 
bility  on  contract.  Where  the  doctrine  of  subsequent  impossibility 
is  recognized,  such  impossibility  acts  as  a  discharge  of  the  contract, 
but  is  by  no  means  the  same  thing  as  a  performance  of  it.  The 
promisor  may  invoke  the  subsequent  impossibility  as  a  defense  in 
an  action  against  him  for  breach  of  the  contract,^  but  he  can  not 
enforce  the  contract  against  the  promisee  as  if  he  had  performed 
it.'  If  A  employs  B  as  an  attorney  upon  a  contingent  fee,  and  B 
dies  before  such  services  are  completed,  B*s  death  discharges  the 


7  Ferine  v.  SUndfield,  107  Mich.  553, 
65  N.  W.  641. 

•  Leavitt  ▼.  Dover,  67  N.  H.  94,  68 
Am.  St.  Rep.  640,  32  AIL  156. 

tBurtiham  v.  Milwaukee,  100  Wis. 
65,  75  N.  W.  1014. 

II  Leavitt  v.  Dover,  67  N.  H.  94,  68 
Am.  St.  Rep.  640,  32  Atl.  156. 

1  United  States.  Moller  v.  Herring, 
255  Fed.  670,  3  A.  L.  R.  624. 

Coimecticvt.  Han  ford  v.  Connecticut 
Fair  AMOciation,  92  Conn.  621,  103  Atl. 
839. 

Indiana.  Krauae  v.  Board  of  Trustees, 
162  Ind.  278,  102  Am.  St.  Rep.  203,  65 
L.R.  A.  Ill,  70  N.  E.  264. 

Massadinsetts*  Browne  v.  Fairhall, 
213  Mass.  290,  45  L.  R.  A.  (N.S.)  349, 
100  N.  E.  566. 

West    Virsiaia.      Bell    v.    Kanawba 


Traction  &  Electric  Co.,  —  W.  Va.  — , 
98  S.  E.  886. 

The  party  who  wishes  to  set  up  the 
defense  of  impossibility  must  plead 
the  facts  which  show  that  performance 
was  discharged  thereby.  McCormick  v. 
.Jordan,  65  W.  Va.  86,  63  S.  E.  778. 

3  England.  The  Jack  Park,  4  C.  Rob. 
308;  Melville  v.  De  Wolfe,  4  El.  &  Bl. 
844. 

United  Stateai  Moller  v.  Herring, 
255  Fed.  670,  3  A.  L.  R.  624. 

California.  Remy  v.  Olds,  88  Gal. 
537,  21  L.  R.  A.  645,  26  Pac  355. 

Connecticut.  Leahy  v.  Cheney,  90 
Conn.  611,  L.  R.  A.  1917D,  809,  98  Atl. 
132. 

Oklalioma.  Davidson  ▼.  Gaskill,  32 
Okla.  40,  38  L.  R.  A.  (NS.)  692,  121 
Pac.  649. 
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contract;  and  even  if  B's  services  resulted  in  A*s  collection  of  such 
claim,  B's  estate  can  collect  only  reasonable  compensation  for  the 
services  rendered  and  not  tlie  contract  price.*  One  who  is  pre-, 
vented  by  sickness  from  rendering  substantial  performance  of  a 
contract  for  personal  services  can  not  recover  the  contract  price  to 
which  he  would  have  been  entitled  if  he  had  performed.*  If  A  has 
agreed  to  pay  B  for  his  services  and  to  bequeath  an  additional 
amount  to  him  if  he  remains  in  A's  service  until  A's  death,  B's 
executor  can  not  recover  such  additional  compensation  provided 
for  in  the  contract  if  B  dies  before  A.' 

One  of  the  parties  to  the  contract  can  not,  by  reason  of  im- 
possibility of  performing  the  contract  according  to  its  terms,  insist 
on  a  different  method  of  performance  in  order  that  he  may  obtain 
substantially  the  same  result  that  he  would  have  obtained  if  the 
contract  had  been  performed  instead  of  being  discharged.' 

Under  a  contract  to  construct  a  tunnel,  which  proves  impossible 
of  performance  on  account  of  the  nature  of  the  ground,  the  con- 
tractors can  not  be  required  to  construct  a  tunnel  upon  different 
plans  and  specifications.^  If  a  contract  to  build  an  annex  to  a 
building  is  discharged  by  the  destruction  of  the  building  when  the 
annex  is  almost  completed,  the  owner  can  not,  by  reconstructing 
the  original  building,  compel  the  contractor  to  rebuild  such  annex.* 
The  fact  that  the  owner  refuses  to  reconstruct  a  building  which 
has  been  destroyed  by  fire,  does  not  entitle  a  contractor,  who  has 
partially  performed  a  contract  to  construct  a  part  of  such  building, 
to  treat  such  refusal  as  a  breach.*  A  sailor  who  has  been  im- 
prisoned and  who  has  been  detained  involuntarily,  can  not,  in 
either  case,  recover  wages  for  the  time  for  which  he  was  thus  pre- 
vented from  rendering  services.* 


«Sarj(ent  v.  McLeod,  200  N.  Y.  360, 
62  .L.  R.  A.  (N.S.)  380,  103  N.  E.  164. 

4I>ayidBon  v.  CJnskiU,  32  Okla.  40,  38 
L.  R.  A.  (N.S.)  692,  121  Vac.  (M9. 

•  Leahy  v.  Cheney,  IK)  Conn.  611,  L. 
R.  A.  1917D.  809,  98  Atl.  132. 

I  Krauze  v.  Boonl  of  Soliool  Trustees, 
102  Ind.  278,  102  Am.  St.  Rep.  203,  65 
L.  R.  A.  Ill,  70  N.  E.  264;  CarroU  v. 
Bowenock,  100  Kan.  270,  L.  R.  A. 
1017D,  1006,  164  Pftc  143. 


T  Milwaukee  v.  Shailer,  84  Fed.  106, 
28  CCA.  286. 

•  Krause  v.  Board  of  School  Trustees, 
162  Ind.  278,  102  Am.  St.  Rep.  203,  65 
L.  R  A.  Ill,  70  N.  E.  2W. 

•  CarroH  v.  Bowersock,  100  Kan.  270, 
L.  R.  A.  1917D,  1006,  164  Vbjc.  143. 

10  Melville  y.  De  Wolfe,  4  El.  &  BL 
844;  The  Jack  Park,  4  C.  Rob.  308. 


§2712 


Page  on  Contracts 


4780 


§  2712.  Impossibility  of  acceptance  of  unilateral  contract,  or  of 
performance  of  express  condition.  If  the  act,  the  performance  of 
which  is  prevented  by  impossibility,  is  not  one,  the  performance  of 
which  has  been  promised  by  one  of  the  parties  to  the  contract,  but 
it  is  merely  an  act  the  performance  of  which  will  operate  as  an 
acceptance  of  an  offer  for  a  unilateral  contract,  or  if  such  act  is  an 
express  condition  precedent  to  the  right  of  the  party  by  whom 
such  act  is  to  be  performed  to  demand  performance  on  the  part  of 
the  adversary  party,  impossibility  of  performing  such  act  has  no 
effect  upon  the  liability  of  the  party  from  whom  performance  was 
due,  since  such  party  was  not  bound  to  perform  in  the  first 
instance.  The  question  which  arises  in  cases  of  this  sort,  in  which 
performance  is  prevented  by  impossibility,  is  whether  such  impossi- 
bility excuses  non-performance  and  whether  it  enables  the  party  who 
omitted  to  perform  for  one  of  these  reasons,  to  enforce  the  contract  as 
if  he  had  performed  in  accordance  with  its  terms.  In  cases  of  this 
sort  the  great  weight  of  authority  is  in  favor  of  the  view  that,  as 
in  the  case  of  contracts  which  consist  of  mutual  promises.^  impos- 
sibility does  not  amount  to  performance,  whatever  other  effect  it 
may  have ;  and  accordingly  the  party  who  has  failed  to  perform  by 
reason  of  impossibility  can  not  enforce  the  contract  as  if  he  had 
performed.^  If  the  contract  of  insurance  does  not  bind  the  insured 
to  pay  a  premium  in  the  future,  but  merely  gives  to  him  the  option 
of  paying  the  premiums  at  certain  periods  of  time  in  order  to 
keep  the  policy  in  force,  or  if  it  is  provided  in  express  terms  that 
failure  to  pay  the  premium  shall  prevent  the  policy  from  continu- 
ing in  force,  the  fact  that  the  insured  has  been  prevented  from 


1  See  §  566. 

2  United  SUtes.  Klein  v.  New  York 
Life  Ins.  Co.,  104  U.  S.  88,  26  L.  ed. 
662;  Thompson  v.  Knickerbocker  life 
Ins.  Co.,  104  U.  S.  262,  26  L.  ed.  765. 

Connecticut  Pitts  v.  Hartford  Life 
&  Annuity  Ins.  Co.,  66  Conn.  376,  50 
Am.  St.  Hep.  96,  34  Atl.  95. 

Georgia.  Hipp  ▼.  Fidelity  Mutual 
Life  Ins.  Co.,  128  Ga.  491,  12  L.  R.  A. 
(N.S.)  319,  57  S.  E.  892. 

lUinois.  Hansen  v.  Supreme  Lodge, 
140  111.  301,  29  N.  E.  1121. 

Iowa.     Sleight   v.    Supreme   Council 


Mystic  Toilers,  121  la.  724,  96  N.  W. 
1100. 

Blaryland.  McCann  v.  Supreme  Con- 
clave, Improved  Order  Heptasophp,  119 
Md.  655,  46  L.  R.  A.  (N.S.)  537,  87  Md. 
383. 

New  York.  Wheeler  v.  Connecticut 
Mutual  Life  Ins.  Co.,  82  N.  Y.  543,  37 
Am.  Rep.  594. 

Texas.  Brotherhood  of  Railway 
Trainmen  ▼.  Dee,  101  Tex.  597,  111  S. 
W.  396. 

Washington.  Sheridan  v.  Modem 
Woodmen,  44  Wash.  230,  7  L.  R.  A. 
(N  S.)  973,  87  Pac.  127. 
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paying  premiums  by  reason  of  his  sickness,'  or  by  reason  of  his 
insanity,^  does  not  justify  his  beneficiaries  or  his  estate  in  treating 
such  excuse  as  equivalent  to  a  performance  of  such  condition.  The 
policy,  accordingly,  is  no  longer  in  force  upon  default  in  paying 
the  premiums  in  accordance  with  its  terms,  notwithstanding  such 
excuse.  "While  this  principle  occasionally  leads  to  very  harsh  re- 
sults, and  while  legislation  seems  to  be  necessary  to  cover  cases  of 
this  sort,  the  matter  seems  to  be  one  for  the  legislature  rather  than 
for  the  courts. 

The  courts,  however,  have  occasionally  attempted  to  meet  the 
situation  by  insisting  that  in  case  of  sickness,  insanity,  and  the  like, 
by  reason  of  which  notice  to  the  insured  would  be  ineflfective, 
notice  ought  to  be  given  to  the  beneficiary  before  the  insurance 
company  can  forfeit  the  policy  for  non-payment  of  premium^  at 
least  if  the  beneficiary  has  notified  the  insurance  company  of  the 
condition  of  the  insured,  and  has  requested  that  notice  of  pre- 
miums and  assessments  be  given  to  the  beneficiary.'  If  property 
has  been  delivered  under  a  contract  which  provides  that  the  adver- 
sary party  may  terminate  it  at  his  election,  or  under  certain  cir- 
cumstances,' a  question  arises  as  to  the  effect  of  the  impossibili};y 
of  performing  such  condition  in  case  of  the  destruction  of  such 
property  without  the  fault  of  either  party,  upon  which  there  is  a 
conflict  of  authority.  In  some  jurisdictions  it  is  held  that  the 
destruction  of  such  property  without  the  fault  of  either  party  oper- 
ates as  a  discharge  of  a  provision  which  requires  the  return  of  such 
property  in  order  to  enable  the  party  to  whom  it  has  been  delivered 
to  exercise  his  option  to  terminate  the  contract.^    In  other  juris- 


<Hipp  y.  Fidelity  Mutual  Life  Ins. 
Co.,  128  Ga.  491,  12  L.  R.  A.  (N.S.)  319, 
67  S.  E.  802;  Hansen  v.  Supreme  Lodge. 
140  in.  301,  29  N.  E.  1121;  Sleight  v. 
Supreme  Council,  121  la.  724,  96  N.  W. 
1100;  Brotherhood  of  Railway  Train- 
men ▼.  Dee,  101  Tex.  597,  111  S.  W. 
306. 

4  United  States.  Klein  ▼.  New  York 
Life  Ins.  Co.,  104  U.  S.  88,  26  L.  ed. 
662;  Thompson  t.  Knickerbocker  Life 
Ins.  Co.,  104  U.  S.  252,  26  L.  ed.  765. 

Connecticut.  Pitts  v.  Ins.  Co.,  66 
Conn.  376,  50  Am.  St.  Rep.  96,  34  Atl. 
9ft. 


Maryland.  McCann  v.  Supreme  Con- 
clave,  Improved  Order  of  Heptasophs, 
119  Md.  666,  46  L.  R.  A.  (N.S.)  537, 
87  Md.  383. 

New  York.  Wheeler  v.  Connecticut 
Mutual  Life  Ins.  Co.,  82  N.  Y.  543,  37 
Am.  Rep.  694. 

Washington.  Sheridan  ▼.  Modem 
Woodmen,  44  Wash.  230,  7  L.  R.  A. 
(N.S.)  973,  87  Pac.  127. 

9  Buchanan  v.  Supreme  Conclave,  178 
Pa.  St.  466,  66  Am.  St.  Rep.  774,  34 
L.  R.  A.  436,  35  Atl.  873. 

•  See  §2639. 

7  Gottlieb  V.  Rinaldo,  78  Ark.  123,  6 
L.  R.  A.  (N.S.)  273,  93  S..  W.  750. 
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dictions  it  is  held  that  the  fact  that  performance  becomes  impossible 
prevents  the  party  to  whom  such  property  has  been  delivered  from 
exercising  his  option  to  terminate  the  contract.' 

§  2713.  Recognition  of  personal  contract  after  death  of  party. 
If  the  heirs  or  personal  representatives  of  one  of  the  parties  to  a 
contract  which  is  personal  in  its  character,  treats  such  contract  as 
in  existence  after  the  death  of  one  of  the  parties  thereto,  they  are 
bound  by  such  contract.^  A  contract  by  which  A  agreed  to  render 
personal  services  to  B,  in  consideration  of  which  B  agreed  to  devise 
certain  realty  to  A,  is  discharged  by  A's  death,  but  if  B  accepts 
performance  of  such  services  from  A's  heirs,  under  such  contract, 
and  elects  to  treat  the  contract  as  in  effect,  A's  heirs  may  have 
q^ecific  performance  against  B's  heirs  upon  B's  death.^  Whether 
the  court  regarded  such  conduct  as  continuing  the  original  contract 
in  effect,  or  whether  it  regarded  the  transaction  as  amounting  to  a 
new  contract  between  the  heirs  of  A,  after  A's  death,  and  B,  is 
not  clear.'  Since  the  contract  was  fully  performed  by  B's  heirs, 
and  they  were  in  possession  of  the  realty,  the  Statute  of  Frauds  did 
.  not  require  a  written  contract;  and  for  this  reason  it  is  not  easy  to 
determine  from  the  opinion  which  view  of  the  case  the  court  took. 
If  a  contract  to  collect  rents  is  discharged  by  the  death  of  the 
principal,  the  recognition  of  such  contract  by  the  representatives 
of  the  deceased,  so  as  to  give  it  validity,  is  said  to  be  **  virtually 
the  making  of  a  new  contract."*    The  fact  that  the  executor  of  a 


•  Nutting  V.  Watson,  84  Neb.  464,  25 
L.  R.  A.  (N.S.)  823,  121  N.  W.  582. 

1  Soper  V.  Galloway  (la.),  105  N. 
W.  399. 

2 Soper  V.  Calloway,  (la.),  105  N. 
W.  399. 

3  "It  is  a*  contt*niion  of  defendants, 
made  in  arj^ument,  that  tlie  contract, 
if  made,  was  purely  personal  in  ehar- 
acter,  and  for  tliat  reason  terminated 
at  once  upon  the  death  of  the  parents 
of  plaintiffs.  There  is  no  merit  in  this 
contention.  We  need  not  determine 
what  the  rijrhts  of  the  parties  would 
have  been  had  Van  Ausdol  refused  to 
accept  a  continuation  of  services  at 
the  hands  of  plaintiffs.  He  did  ac- 
cept of  such  service,  and  in  view  there- 
of, and  of  .the  relation  of  the  parties. 


we  think  it  must  be  said  that  within 
the  understanding  of  each,  such  sub- 
stituted performance  was  in  compli- 
ance with  the  contract  requirements, 
and  to  be  followed  by  the  same 
measure  of  rights  which,  had  their 
death  not  intervened,  would  have  ac- 
crued to  the  parents  of  plaintiffs.  This 
conclusion  has  support  in  the  follow- 
ing cases:  Gray  v.  Murray,  3  Johns. 
Ch.  167;  Francois  v.  Ocks,  2  E.  D. 
Smith,  417;  I^mjr  v.  Hartwell,  34  N. 
J.  Law,  124;  T^wrence  v.  Dole,  11  Vt. 
5.55;  Dana  v.  Hancock,  30  Vt.  620; 
Serfass  v.  Dreisbach.  141  Pa.  142,  21 
Atl.  523."  Soper  v.  Galloway,  (la.). 
105  N.  W.  399. 

4Homan  v.  Redick,  07  Neb.  209,  L. 
R.  A.  1015C,  601,  140  N.  W.  782. 
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deceased  principal  pennits  an  agent,  who  is  employed  to  collect 
rents,  to  continue  to  collect  such  rents  for  a  period  of  four  months 
after  the  death  of  the  principal,  is  said  not  to  amount  to  a  so-called 
ratification  or  adoption  of  such  contract' 


§2714.  Quasi-contractnal  rights  arising  on  discharge  by  sub- 
sequent impossibility — ^Bisk  assumed  by  one  party.  If  the  parties 
to  the  contract  have  agreed  in  express  or  implied  terms  that  the 
risk  of  loss  shall  fall  upon  one  or  the  other  of  the  parties,  full 
effect  is  given  to  such  provision.^  If  a  contract  for  the  transporta- 
tion of  goods  provides  that  the  freight  earned  is  to  be  retained, 
whether  the  vessel  is  lost  or  not,  the  fact  that  the  vessel  is  de- 
tained by  the  government  because  of  the  existence  of  war,  dis- 
charges the  contract,  but  the  shipper  can  not  recover  payments 
which  he  has  made.^  If  a  building  contract  provides  for  payment 
in  instalments,  but  it  also  provides  that  the  risk  of  loss  is  upon 
the  contractor,  the  owner  is  entitled  to  recover  in^alments  paid  by 


iHoman  y.  Redick,  97  Neb.  209,  L. 
R.  A.  1015C,  fiOl'  149  N.  W.  782. 

1  United  States.-  Dermott  y.  Jones, 
69  U.  S.  (2  Wall.)  1,  17  L.  ed.  762; 
Simpson  y.  United  States,  172  U.  S. 
372,  43  L.  ed.  482;  United  States  y. 
United  States  Fidelity  &  Guaranty  Co., 
236  U.  S.  512,  59  L.  ed.  606;  Allanwilde 
Transport  Corp.  y.  Vacuum  Oil  Co.,  248 
U.  S.  377,  a3  L.  ed.  \K\;  International 
Paper  Co.  y.  "firacie  D.  aiambers,"  248 
U.  S.  387,  63  L.  ed.  —  [citinjf.  Allan- 
wilde Transport  Corp.  y.  Vacuum  Oil 
Co..  248  U.  S.  377.  63  T^  ed.  183;  and 
affirminfr,  2r>.l  FH.  18^1 ;  Standard  Var- 
nish Works  Y.  "Bris,"  248  U.  R.  302,  63 
L.  ed.  —  Tcitinfj,  Allanwilde  Trans- 
port Corp.  Y.  Vacuum  Oil  Co.,  248  U.  S. 
377,  63  L.  ed.  183,  and  International 
Paper  Co.  y.  "Grade  D.  Chambers,"  248 
U.  S.  387,  63  L.  ed.  —1. 

Louisiana.  Lapleau  y.  Succession  of 
Lapleau,  144  La.  988,  81  So.  597. 

Michigan.  More  y.  Luther,  153  Mich. 
206.  18  L.  R.  A.  (N.S.)  149,  116  N.  W. 
966. 

Minnesota.  Stees  y.  Leonard,  20 
Minn.  448. 


Nebraska.  Wood  v.  School  Dist.  No. 
,32,  80  Neb.  722,  15  L.  R.  A.  (N.S.)  478, 
115  N.  W.  308. 

Tennessee.  Crouch  ▼.  Southern  Sur- 
ety Co.,  131  Tenn.  260,  L.  R.  A.  1915D, 
966,'l74  S.  W.  1116. 

Texas.  Lonergan  y.  San  Antonio 
l^an  &  T.  Co.,  101  Tex.  63,  22  L.  R.  A. 
(N.R.)  364,  104  S.  W.  1061. 

Vermont.  Creamery  Package  Mfg. 
Co.  Y.  Russell,  84  Vt.  80,  32  L.  R.  A. 
(N.S.)  135,  78  Atl.  718. 

2  Allanwilde  Transport  Corporation 
V.  Vacuum  Oil  Co.,  248  U.  S.  377,  63  L. 
ed.  183;  International  Paper  Co.  y. 
"Oracie  D.  Chambers,"  248  U.  S.  387. 
63  L.  ed.  —  r citing,  Allanwilde  Trans- 
port Corp.  V.  Vacuum  Oil  Co.,  248  U.  S. 
377,  63  L.  ed.  183;  and  nffirming,  253 
Fed.  182] ;  Standard  Varnish  Works  y. 
••Bris,"  248  U.  S.  302,  63  L.  ed.  —  [cit- 
ing, Allanwilde  Transport  Corp.  ▼. 
Vacuum  Oil  Co.,  248  U.  S.  377,  63  L.  ed. 
183,  and  International  Paper  Co.  ▼. 
"Grade  D.  Chambers,"  248  U.  8.  387, 
63  L.  ed.  — 1. 
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him  under  the  contract  in  case  the  building  is  destroyed  by  fire.' 
The  contractor  is  ordinarily  held  to  assume  liability  for  defects  of 
the  soil  which  make  the  construction  of  the  building  more  difficult 
than  he  had  anticipated.*  The  contractor  can  not,  accordingly, 
recover  for  extra  expense  incurred  by  reason  of  such  defects.'  A 
contractor  may  assume  the  risk  of  plans  under  which  he  is  to  work, 
although  such  plans  are  prepared  by  another;  and  if  he  assumes 
such  risk  he  can  not  avoid  liability  by  showing  that  performance 
of  the  contract  in  accordance  with  such  plans  was  impossible.*  One 
who  advances  money  for  the  education  of  another,  to  be  repaid  out 
of  the  earnings  of  such  other  in  the  profession  for  whiteh  he  is  thus 
educated,  is  held  to  impose  the  risk  of  the  death  of  the  debtor  upon 
the  creditor,^  and  if  the  debtor  dies  before  he  has  engaged  in  such 
occupation,  the  creditor  can  not  recover  against  his  estate  for 
money  advanced.*  If  A  renders  services  for  B  under  a  contract  by 
which  A  is  to  render  services  for  B  during  B's  life,  for  which  he 
is  to  receive  certain  of  B's  property  upon  B's  death,  it  is  held  that 
A  takes  the  risk  of  his  outliving  B  so  that  A  can  perform  such 
services  for  the  whole  of  B*s  life.*    If  A  dies  before  B,  A's  estate 


9  United  States  v.  United  States  Fi- 
delity &  Guaranty  Co.,  236  U.  S.  612, 
50  L.  ed.  696. 

4Dermott  v.  Jones,  69  U.  S.  (2 
Wall.)  1,  17  L.  ed.  762;  Simpson  v. 
United  States,  172  U.  S.  372,  43  L.  ed. 
482;  Stecs  v.  Leonard,  20  Minn.  448; 
Creamery  Package  Mfg.  Co.  v.  Russell, 
84  Vt.  80,  32  L.  R.  A  (N.S.)  136,  78 
Atl.  718. 

•  Simpson  v.  United  States,  172  U. 
S.  37'2,  43  L.  ed.  482;  Creamery  Pack- 
age Mfg.  Co.  V.  Russell,  84  Vt.  80,  32 
L.  R.  A.  (N.S.)    135,  78  Atl.  718. 

•  Lonerjjan  v.  San  Antonio  Loan  &  T. 
Co.,  101  Tex.  63,  22  L.  R.  A.  (N.S.)  364, 
104  S.  W.  1061. 

TLapleau  v.  Succession  of  Lapleau, 
144  La.  988,  81  So.  597. 

8  Lapleau  ▼.  Succession  of  Lapleau, 
144  La.  988,  81  «o.  597. 

•  More  V.  Luther,  153  Mich.  206,  18 
L.  R.  A.  (N.S.)   149,  116  N.  W.  986. 

'*No  obligation  rests  upon  the  estate 
of  Reuben  to  pay  the  reasonable  worth 
of  the  services  of  Andrew,  unless  that 


obligation  arises  from  their  agreement, 
for  outside  of  that  agreement  there  is 
no  such  obligation.  From  that  agree- 
ment, may  it  be  inferred  that  Reuben 
was  under  obligation  to  pay  the  rea- 
sonable worth  of  Andrew's  services  in 
the  event  of  his  surviving  Andrew? 
The  agreement,  as  already  stated,  is 
that  Reuben  will  give  Andrew  his  farm 
at  the  death  of  himself  and  wife,  if 
Andrew  will  work  for  him  until  that 
event  occurs.  According  to  this  agree- 
ment, the  compensation  of  Andrew  is 
not  based  upon  the  reasonable  worth 
of  his  services.  Reuben  and  his  wife 
might  die  in  a  few  days.  In  that  event 
Andrew  would  receive  much  more  than 
the  value  of  his  services.  They  might 
live  for  many  years,  and  in  that  event 
Andrew  would  receive  less  than  the 
value  of  his  services.  For  the  con- 
tingency which  actually  occurred,  viz., 
Andrew's  death  before  Reuben's,  no 
provision  whatever  was  made.  May  it 
be  inferred  that  it  was  the  intention 
of  the  parties  that  in  such  a  contin- 
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can  not  recover  the  value  of  such  services^*  One  who  takes 
fidelity  insurance  assumes  the  risk  of  the  death  of  the  person  whose 
fidelity  is  insured  during  the  period  of  insurance,^^  and  if  such 
person  dies  during  such  period,  the  insurer  can  not  be  compelled  to 
return  the  unearned  premium  on  the  bondJ^  One  who  pays  for 
liquor  licenses  takes  the  risk  of  his  death  during  the  period  for 
which  such  license  was  granted,^*  and  his  personal  representatives 


gency  Reuben  should  pay  Andrew's  es- 
tate what  his  services  were  reasonably 
worth?     In   that   event,   though   pay- 
ment   might    be    postponed    until    his 
death,  Reuben  would  hold  his  property 
burdened  with  the  obligation   to  pay 
this  claim.    To  the  extent  of  this  claim, 
he  would  be  prevented  from  using  that 
property  for  the  maintenance  of  him- 
self and  wife  during  their  remaining 
years.    This  would  prevent  his  making 
the  agreement  he   did   make,  viz.,  to 
convey  the  farm  to  his  other  children 
in    consideration    of    their    supporting 
and  maintaining  himself  the  remainder 
of  his  life.     This  would  lead  to  very 
serious  consequences,  as  shown  by  this 
case,  for,  as  heretofore  indicated,  the 
testimony  offered  by  contestants  and 
excluded  by  the  trial-court  would  have 
shown  that  all  this  property  was  nec- 
essary for  the  maintenance  of  Reuben 
and   his  wife   during   their   remaining 
years.    It  is  scarcely  necessary  to  say 
timt   neither  Reuben  nor   Andrew   in- 
tended that  their  agreement  should  ap- 
ply   in    such    a   contingency,    for    the 
terms  of  that  agreement  clearly  indi- 
cate that  the  rfght  of  Andrew  in  the 
farm  should  be  subordinate  to  its  use 
for  the  maintenance  of  his  father  and 
niotlier.    I  think  it  may  also  be  stated 
that  from  their  agreement  it  may  not 
be  inferred  that  either  Reuben  or  An- 
drew  intended,  in  the   contingency  of 
the  former  outliving  the  latter,  the  es- 
tate of  the  former  should  be  fettered 
or  burdened  in  any  way  by  the  claim 


of  the  latter.  If  they  had  had  any 
such  intention,  it  is  to  be  presumed 
that  they  would  have  expressed  it  in 
some  way  and  made  some  equitable 
provision  for  a  mutual  protection  of 
their  rights.  In  the  absence  of  an 
agreement,  Andrew  was  entitled  to  no 
compensation  for  his  services.  The 
agreement  provided  for  compensation 
in  a  certain  contingency  and  in  that 
contingency  only.  That  contingency 
did  not  occur,  but  another  and  an  al- 
together different  one  occurred.  No 
principle  of  law  or  equity  will  permit 
the  agreement  to  be  applied  to  such  a 
contingency,  and  it  may  not  be  pre- 
sumed that  the  parties  intended  it  to 
apply.  It  follows  from  this  reasoning 
that  there  was  no  testimony  in  the 
case  tending  to  show  an  obligation  on 
the  part  of  the  estate  to  compensate 
Andrew  for  his  services."  More  ▼* 
Luther,  153  Mich.  206,  18  L.  R.  A. 
(N.S.)   140,  llfl  N.  W.  986. 

MMore  v.  Luther,  153  Mich.  206,  18 
L.  R.  A.  (N.S.)  149,  116  N.  W.  986. 

The  opposite  result  as  to  assumption 
of  risk  was  reached  in  Preble  v.  Preble, 
116  Me.  26,  97  Atl.  9. 

11  Crouch  V.  Southern  Surety  Co.,  131 
Tenn.  260,  L.  R.  A.  1915D,  966,  174  S. 
W.  1116. 

12  Crouch  V.  Southern  Surety  Co.,  131 
Tenn.  260,  L.  R.  A.  1915D,  966,  174  S. 
W.  1116. 

18  Wood  V.  School  District,  80  Neb. 
722,  15  L.  R.  A,  (N.S.)  478,  115  N.  W. 
308. 
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can  not  recover  a  part  of  such  license  fee  on  account  of  his  death 
during  such  periodJ^ 

In  order  to  operate  as  an  assumption  of  risk,  the  contract  must  pro- 
vide therefor  either  expressly  or  by  fair  implication^'  A  building  con- 
tract ^'hich  by  fair  implication  imposes  the  risk  upon  the  builder, 
is  not  modified  by  a  provision  in  a  bond  given  to  secure  perform- 
ance of  such  contract  relieving  the  contractor  from  any  damage 
resulting  from  an  act  of  OodJ* 

§  2715.  Apportionment  of  loss  by  special  contract  If  the  con- 
tract contains  an  express  provision  as  to  the  apportionment  of  loss 
in  case  of  impossibility,  full  effect  is  given  to  such  provision.^  A 
contract  for  supplying  meals  on  board  a  steamer  which  was  used  to 
inspect  the  proposed  naval  review  at  the  coronation  of  Edward  VII, 
contained  a  provision  that  if  the  review  was  canceled  before  any 
liability  was  incurred  by  the  caterer,  no  liability  should  attach  to 
the  adversary  party.  Under  this  contract  it  was  held  that  if  the 
review  was  canceled  before  the  caterer  had  incurred  any  expense 
for  refreshments,  and  had  incurred  only  a  small  expense  for  articles 
such  as  knives,  the  adversary  party  was  liable  only  for  the  expense 
thus  incurred ;  *  and  if  he  had  given  a  check  for  an  advance  pay- 
ment and  such  check  was  stopped  before  it  was  cashed,  no  addi- 
tional liability  was  incurred  thereby.^  Effect  is  given  to  a  contract 
between  a  property  owner  and  a  builder,  apportioning  the  loss  in 
case  of  fire.* 

§  2716.  Kisk  not  assnmed — Theory  that  loss  lies  where  it  falls. 

If  the  parties  to  the  contract  have  not  entered  into  any  agreement 
as  to  the  assumption  of  a  risk  by  either,  it  is  held  in  England  and 
in  some  of  the  states  of  the  United  States,  that  the  loss  lies  where 


14  Wood  V.  School  District;  80  Neb. 
722,  15  L.  R.  A.  (N.S.)  478,  116  N.  W. 
308. 

IIMilske  V.  Steiner  Mantel  Co.,  103 
Md.  236,  5  L.  R.  A.  (N.S.)  1105,  fi3  Ail. 
471. 

ISMilske  ▼.  Steiner  Mancel  Co.,  103 
Md.  235,  6  L.  R.  A.  (N.S.)  1105,  63  Atl. 

471. 

1  Elliott  V.  Crutchley  [1906]  A.  C.  7 
rafflrmincr,  Elliott  v.  Crutchley  (1904), 
1  K.  B.  566;  which  affirmed,  Elliott  v. 


Crutchley  (11)03),  2  Iv.  B.  476];  Savage 
V.  Smith,  170  Cal.  472,  150  Pac.  363. 

2  Elliott  V.  Crutchley  [1906],  A.  C.  7 
[affirming,  Elliott  v.  Crutchley  (1904), 
1  K.  B.  605;  which  affirmed,  Elliott  v. 
Crutchley   (1903).  2  K.  B.  476]. 

8  Elliott  V.  Crutchley  [1906],  A.C.  7 
[affirming,  Elliott  v.  Crutchley  (1904), 
1  K.  B.  665;  which  affirmed,  Elliott  T. 
Crutchley  (19a3),  2  K.  B.  476]. 

4  Savage  v.  Smith,  170  Cal.  472,  150 
Pac.  353. 
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it  falls.^  Where  this  view  prevails,  one  who  has  agreed  to  do  work 
upon  a  building  or  to  construct  an  addition  thereto,  can  not  recover 
in  quasi-contract  for  the  value  of  the  work  which  he  has  done  up 
to  the  time  at  which  the  building  was  destroyed.'  Under  this 
theory  no  recovery  can  be. had  for  the  value  of  property  which  has 
been  transferred  in  consideration  of  a  promise  which  has  subse- 


lEnglaad.  Appleby  v.  Meyers,  L. 
R.  2  C.  P.  651;  Civil  Service  Co-opera- 
tive Society  v.  General  Steam  Naviga- 
tion Co.  [10031,  2  K.  B.  756;  Blakeley 
V.  Muller  110031,  2  K.  B.  760,  note; 
Chamller  v.  Webster  [10041,  1  K.  B. 
493. 

Alabama.  Brumby  v.  Smith,  3  Ala. 
123. 

minois.  Sieprel  v.  Eaton  &  P.  Co., 
165  III.  550,  46  N.  E.  440. 

Indianju  Krause  v.  Board  of  Trus- 
tees, 162  Ind.  278,  102  Am.  St.  Rep.  203, 
65  L.  R.  A.  Ill,  70  N.  E.  264. 

mchiKan.  Fildew  v.  Besley,  42  Mich. 
100,  36  Am.  Rep.  433,  3  N.  W.  278. 

New  Hampshire.  Dame  v.  Woods,  73 
N.  H.  222,  70  L.  R.  A.  133,  60  Atl.  744. 

Waahinston.  Cowley  v.  Northern 
Pacific  Ry.,  68  Wash.  558,  41  L.  R.  A. 
(NR.)  650,  123  Pac.  008. 

''The  plaintiff  contends  that  he  is 
entitled  to  recover  tAie  money  which 
he  has  paid  on  the  ground  that  there 
has  been  a  total  failure  of  considera- 
tion.  He  says  that  the  condition  on 
which  he  paid  the  money  was  that  the 
procession  should  take  place,  and  that, 
as  it  did  not  take  place,  there  has 
been  a  total  failure  of  consideration. 
That  contention  does,  no  doubt,  raise 
a  question  of  some  difliculty,  and  one 
which  has  perplexed  the  courts  to  a 
considerable  extent  in  several  cases. 
The  principle  on  which  it  has  been 
dealt  with  is  that  which  was  applied 
in  Taylor  v.  Caldwell  (3  B.  A  S.  826)— 
namely,  that,  where  from  causes  out- 
side the  volition  of  the  parties,  some- 
thing which  was  the  basis  of,  or 
essential  to  the  fulfilment  of,  the  con- 


tract, has  become  impossible,  so  that» 
from  the  time  when  the  fact  of  thai 
impossibility  has  been  ascertained,  tho 
contract  can  no  further  be  performed 
by  either  party,  it  remains  a  perfectly 
good  contract  up  to  that  point,  and 
everything  previously  done  in  pur- 
suance of  it  must  be  treated  as  rightly 
done,  but  the  parties  are  both  dis- 
charged  from  furtlier  performance  of 
it.  If  the  effect  were  that  the  contract 
were  wiped  out  altogether,  no  doubt 
the  result  would  be  that  mon.ey  paid 
under  it  would  have  to  be  repaid  as  on 
a  failure  of  consideration.  But  that 
is  not  the  effect  of  the  doctrine;  it 
only  releases  the  parties  from  further 
performance  of  the  contract.  There- 
fore the  doctrine  of  failure  of  con- 
sideration does  not  apply.  The  rule 
adopted  by  the  courts  in  such  cases 
is,  I  think,  to  some  extent  an  arbitrary 
one,  the  reason  for  its  adoption  being 
that  it  is  really  impossible  in  such 
cases  to  work  out  with  any  certainty 
what  the  riglits  of  the  parties  in  the 
event  which  has  happened  should  be. 
Time  has  elapst'd,  and  the  position  of 
both  parties  may  have  been  more  or 
less  altered,  and  it  is  impossible  to 
adjust  or  ascertain  the  rights  of  the 
parties  with  exactitude.'  That  being 
so,  the  law  treats  everything  that  has 
already  been  done  in  puKuance  of  the 
contract  as  validly  done,  but  relieves 
the  parties  of  further  responsibility 
under  it."  Chandler  v.  Webster  [1904], 
1  K.  B.  493. 

2Krause  v.  Board  of  TruHtees,  162 
Ind.  278,  102  .Am.  St.  Rep.  203,  65  L.  R 
A,  111,  70  N.  E.  264. 
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quently  become  impossible  by  act  of  the  law.'  If  A  conveys  realty 
to  a  railway  company  in  consideration  of  annual  passes,  and  sub- 
sequently the  issuing  of  such  passes  is  made  unlawful,  it  has  been 
held  that  A  can  not  have  rescission  in  equity  and  recover  the  realty 
thus  conveyed  and  that  damages  can  not  be  awarded  to  him.^ 
While  the  result  which  is  reached  under  this  theory  is  the  same 
that  would  have  been  reached  if  both  parties  had  each  agreed  to 
assume  the  risk  of  discharge  by  impossibility,  and  to  make  no  claim 
for  compensation  in  case  of  such  discharge,  the  result  can  not  be 
justified  upon  that  ground,  since  in  these  cases  the  parties  did  not 
contemplate  such  discharge  and  made  no  provision  therefor.  The 
rule  which  denies  compensation  to  either  in  such  case  is  a  rule  of 
law  and  not  an  attempt  to  give  effect  to  their  intention. 

§  2717.  Bisk  not  assumed — ^Theory  of  mutual  restitiition— Im- 
possibility of  fact.  According  to  the  great  weight  of  American 
authority,  subsequent  impossibility  discharges  the  contract  so  that 
neither-  party  can  recover  against  the  other  for  breach ; '  and 
instead  of  their  former  rights  under  the  contract,  the  law  imposes 
upon  each  party  the  duty  of  making  restitution  to  the  other  for 
the  benefits  received  by  him  under  such  contract;  so  that,  as  far 
as  possible,  the  parties  will  be  placed  in  the  position  in  which  they 
would  have  been  placed  if  the  contract  had  not  been  made.*  If  a 
contract  for  personal  services  is  discharged  by  the  sickness  or 
death  of  the  party  who  is  to  render  such  services,  he  or  his  per 
sonal  representatives  are  entitled  to  recover  a  reasonable  compen- 


•  Cowley  V.  Northern  Pacific  Ry.,  68 
Wash.  558,  41  L.  R.  A.  (N.S.)  550,  123 
Pac.  998. 

4  Cowley  v.  Northern  Pacific  Ry.,  68 
Wash.  558,  41  L.  R.  A.  (N.S.)  559,  123 
Pac.  998. 

ISee  §2711.  . 

2  AlalMma.  Greene  v.  Linton,  7  Port. 
(Ala.)  133,  31  Am.  Dec.  707. 

Connecticut.  Leahy  v.  Cheney,  90 
Conn.  611,  98  Atl.  132. 

Illinois.     Clark  ▼.  Busse,  82  111.  515. 

Indiana.  Coe  y.  Smith,  4  Ind.  79,  58 
Am.  Dec.  618. 

Iowa.  Garretty  v.  Brazell,  34  la. 
100. 

Kentucky.    Louisville  &  N.  R.  Co.  ▼. 


Crowe,  156  Ky.  27,  49  L.  R.  A.  (N.S.) 
848,  160  S.  W.  759. 

Maine.  Preble  v.  Preble,  115  Me.  26, 
97  Atl.  9. 

Massachusetts.  Butterfleld  v.  Byron, 
153  Mass.  517,  25  Am.  St.  Rep.  654,  12 
L.  R.  A.  571,  27  N.  E.  667;  Angus  v. 
Scully,  176  Mass.  357,  79  Am.  St.  Rep. 
318,  49  L.  R.  A.  562,  67  N.  E.  674. 

Mississippi.  Oifton  ▼.  Hark,  83 
Miss.  446,  102  Am.  St.  Rep.  458,  36  So. 
251;  Ganong  v.  Brown,  88  Miss.  53,  117 
Am.  St.  Rep.  731,  40  So.  556. 

New  Hampshire.  Dame  v.  Wood,  75 
N.  H.  38,  70  Atl.  1081. 

New  York.  Wolfe  v.  Howes,  20  N. 
Y.    197,   75   Am.   Dec.    388;    Dolan   ▼. 
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sation  for  the  services  rendered  by  him.'  A  contract  for  the  em- 
ployment of  an  attorney  is  discharged  by  his  death,  but  his  estate 
has  a  right  to  a  reasonable  compensation  for  services  rendered  by 
him  up  to  his  death ;  ^  and  if  such  attorney  was  a  member  of  a  firm 
and  the  surviving  partner  is  permitted  to  complete  the  contract, 
the  estate  of  the  deceased  partner  is  entitled  to  a  reasonable  amount 
of  the  compensation  thus  earned.'  Where  a  contract  to  render 
services  for  the  life  of  another  does  not  impose  upon  the  person 
who  is  to  render  such  services  the  risk  arising  out  of  his  death 
before  the  death  of  the  person  for  whom  he  is  to  render  services, 
his  estate  is  entitled  to  reasonable  compensation  for  services  thus 
rendered  by  him ; '  and  the  same  result  has  been  reached  where 
performance  of  such  services  was  prevented  by  illness.^  Under  such 
circumstances  recovery  may  be  had  .during  the  lifetime  of  the  per- 
son for  whom  such  services  were  to  have  been  rendered.'    A  sailor 


Rodgers,  149  N.  Y.  489,  44  N.  E.  167; 
Sargent  v.  McLeod,  209  N.  Y.  300,  52 
L.  R.  A.  (N.S.)  380,  103  N.  E.  164. 

Ohio.  Bailey  v.  Brown,  9  Ohio  C.  C. 
4£6,  6  Ohio  C.  D.  440. 

Oklahoma.  Allsman  v.  Oklahoma 
City.  21  Okla.  142,  16  L.  R.  A.  (N.S.) 
511,  1>5  Pac.  468. 

Rhode  Island.  Parker  v.  Macomber» 
17  R.  I.  674,  16  L.  R.  A.  858,  24  Atl. 
464. 

South  Dakota.  Meaellan  v.  Harris, 
7  8.  D.  447,  64  N.  W.  522. 

Texas.  Hollia  v.  Chapman,  36 
Tex.  1. 

West  Virginia.  Griffith  v.  Black- 
water  B.  &  L.  Co.,  56  W.  Va.  (504,  69 
L.  R.  A.  124,  48  S.  E.  442  [for  former 
opinion,  see  Griffith  ▼.  Lumber  Co.,  46 
W.  Va.  66,  33  S.  E.  1261;  Bell  t. 
Kanawha  Traction  &  Electric  Co.,  — 
W.  Va.  —,  98  S.  E.  886. 

Wisconsfai.  Cook  y.  McCabe,  53  Wis. 
260,  40  Am.  Rep.  766,  10  N.  W.  607. 

t  England.  Chandler  ▼.  Grieves,  2 
H.  Bl.  606. 

Conneeticat.  Ryan  ▼.  Dayton,  25 
Conn.  188,  65  Am.  Dec.  560;  Leahy  v. 
Cheney,  90  Conn.  611,  98  Atl.  132. 

nUnois.  Leopold  ▼.  Salkey,  89  HI. 
412,  31  Am.  Rep.  03. 


Indiana.  Coe  v.  Smith,  4  Ind.  79, 
58  Am.  Dec.  618. 

Maine.  Preble  v.  Preble,  115  Me. 
26,  07  AtL  9. 

Massachusetts.  Harrington  v.  Iron 
Works,  110  Mass  82. 

Mississippi.  Clifton  v.  Oark,  83 
Miss.  446,  102  Am.  St.  Rep.  458,  36  So. 
251;  Ganong  v.  Bvown,  88  Miss.  53 
117  Am.  St.  Rep.  73i,  40  So.  556. 

New  Jersey.  Hargrave  ▼.  Conroy,  19 
N.  J.  Eq.  281. 

Hew  York.  Clark  ▼.  Gilbert,  26  N. 
Y.  270,  84  Am.  Dec.  189. 

Sonth  Dakota.  McClellan  v.  Harris, 
7  S.  D.  447,  64  N.  W.  522. 

Vermont  Hubbard  v.  Belden,  27  Vt. 
645. 

Wisconsin.  Green  y.  Gilbert,  21  Wis. 
395. 

4aifton  y.  Clark,  83  Miss.  446,  102 
Am.  St.  Rep.  458,  36  So.  251. 

laifton  y.  aark,  83  Miss.  446,  102 
Am.  St.  Rep.  458,  36  So.  251. 

I  Leahy  y.  Cheney,  90  Conn.  611,  98 
Atl.  132. 

7  Preble  y.  Preble,  115  Me.  26,  97 
Atl.  9. 

•  Preble  y.  Preble,  115  Me.  26,  97 
Atl.  9. 
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who  has  been  imprisoned  lawfully  during  his  time  of  employment, 
may  recover  wages  up  to  the  time  at  which  he  was  imprisoned.* 
If  a  contract  for  performing  work  and  labor  on  a  house,  the  house 
itself  belonging  to  and  being  under  the  control  of  the  owner  or 
some  one  who  represents  him,  is  discharged  by  the  destruction  of 
such  house  without  the  fault  of  the  contractor  who  has  done  work 
thereon  under  his  contract,  such  contractor  may  recover  a  reason- 
able compensation  for  work  done  by  him  before  such  discharged' 
A  contract  to  do  lathing  and  plastering,^^  or  painting  and  paper- 
ing,^^  to  do  part  of  the  brick  and  mason  work,^'  or  to  construct  a 
heating  plant  which  becomes  part  of  the  realty  as  it  is  con- 
structed,^* to  do  work  other  than  grading,  excavating,  stone  and 
brick  work  and  plumbing,^'  to  put  a  tin  roof  on,^*  to  place  pews  in 
a  church,"  to  repair  and  remodel  an  existing  structure,"  or  to 
remove  an  existing  building,"  are  each  discharged  by  a  destruction 
of  such  building  without  the  contractor's  fault,  before  the  contract 


i  Wiggins  V.  Ingle  ton,  2  Ld.  Raym. 
1211. 

loniinoifl.  Schwartz  v.  Saunders,  46 
111.  18;  Rawson  v.  Clark,  70  111.  65G; 
Clarke  v.  Buase,  82  111.  515  (substan- 
tial performance  on  part  of  sub-con- 
tractor). 

Indiana.  Krause  V.  Board  of  Trus- 
tees, 1G2  Ind.  278,  102  Am.  St.  Rep. 
203.  65  L.  R.  A.  Ill,  70  N.  E.  264. 

Iowa.  Garretty  v.  Brazell,  34  la. 
100. 

Massachusetts.  Cleary  v.  Sohier,  120 
MaRS.  210;  Butterfield  v.  Byron,  153 
Mass.  617,  25  Am.  St.  Rep.  654,  12  L. 
R.  A.  571.  27  N.  E.  667. 

Mississippi.  Ganong  v.  Brown,  88 
Miss.  53,  117  Am.  St.  Rep.  731,  40  So. 
556. 

Missouri.  Haynes  v.  Church,  88  Mo. 
285,  57  Am.  Rep.  413. 

New  Hampshire.  Dame  v.  Wood,  75 
N.  H.  38,  70  Atl.  1081. 

New  York.  Whelan  v.  Ansonia  Clock 
Co.,  fl7  N.  Y.  293. 

Ohio.  Bailey  v.  Brown,  9  Ohio  C.  C. 
455,  6  Ohio  C.  D.  440. 

Tennessee.  Wilson  v.  Knott,  22 
Tenn.  (3  Humph.)  473. 


Texas.  HoUis  v.  Oiapman,  36  Tex. 
1 ;  Weia  v.  Devlin,  67  Tex.  607,  60  Am. 
Rep.  38,  3  S.  W.  726. 

Virginia.  Qark  v.  Franklin,  34  Va. 
(7  Leifrh)  1. 

West  Virginia.  Hysell  v.  Sterling, 
etc.,  Co.  46  W.  Va.  168,  33  S.  E.  05. 

Wisconsin,  Cook  v.  McCabe,  53  Wis. 
250,  40  Am.  Rep.  765,  10  N.  W.  607. 

11  Cleary  v.  Sohier,  120  Mass.  210. 

12  Ganong  v.  Brown,  88  Miss.  63,  117 
Am.  St.  Rep.  731,  40  So.  656. 

taCook  V.  McCabe,  53  Wis.  250,  40 
Am.  Rep.  765,  10  N.  W.  607. 

14  Dame  v.  Wood,  75  N.  H.  38,  70 
Atl.  1081. 

15  Butterfield  v.  Byron,  153  Mass.  517, 
25  Am.  St.  Rep.  664,  12  L.  R.  A.  671. 
27  N.  E.  667. 

*  IS  Hysell  v.  Sterling,  etc.,  Co.,  46  W. 
Va.  158,  33  S.  E.  95. 

"Haynes  v.  Church,  88  Mo.  285,  57 
Am.  Rep.  413. 

ISWeis  V.  Devlin,  67  Tex.  607,  60 
Am.  Rep.  38,  3  S.  W.  726. 

IS  Angus  ▼.  Scully,  176  Mass.  357,  79 
Am.  St.  Rep.  318,  49  L.  R.  A.  562,  67 
N.  E.  674. 
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18  performed,  and  the  eontractor  may  recover  on  quantum  meruit. 
However,  a  contract  to  install  a  ventilating  system  has  been  held 
not  to  be  discharged  by  the  destruction  of  the  building  in  which  it 
is  being  constructed*  Accordingly,  the  contractors  can  not  recover 
a  reasonable  compensation  for  work  done.^  Where  A  agreed  to 
construct  an  annex  to  B's  building,  and  building  and  annex  were 
both  burned,  it  was  held  that  the  contract  was  discharged,  and 
that  the  owner  could  recover  only  the  excess  of  payments  made  by 
him  to  the  contractor  over  payments  made  by  the  contractor  under 
the  contract.^ 


§2718.  Theory  of  mutual  restitution— Imposaibflity  of  law.  If 
a  contract  was  lawfdl  when  made,  and  its  performance  is  subse- 
quently made  legally  impossible  by  a  change  in  legislation,  recovery 
may  be  had  for  whatever  has  been  parted  with  under  such  con- 
tract.^ If  money  is  paid  for  a  license  to  sell  intoxicating  liquors, 
and  such  business  is  lawful  when  such  payment  is  made,  but  during 
the  period  for  which  such  license  issued  such  business  becomes 
unlawful,  the  party  who  made  such  payment  is  entitled  in  most 
jurisdictions  to  recover  the  unearned  portion  of  such  fee.*  If  exist- 
ing licenses  can  not  be  affected  by  subsequent  legislation,  during 
the  time  for  which  such  license  was  given,  no  part  of  the  license 
fee  can  be  recovered  because  of  such  legislation.*  The  person  who 
pays  for  such  license  is  ordinarily  not  regarded  as  taking  the  risk 
of  such  legislation.^    In  jurisdictions  in  which  it  is  held  that  the 


»Huyett,  etc.,  Mfg.  Co.  v.  Edison 
Co..  167  ni.  233,  59  Am.  St.  Rep.  272, 
47  N.  E.  384. 

SfKrause  v.  Crothersville,  162  Ind. 
278,  70  N.  E.  264.  (In  thia  ease  the 
contractor  had  spent  more  than  he  had 
reoeiYed  and  no  recovery  was  allowed.) 

1  Charles  Blum  Co.  v.  Hastings,  — 
Fla.  — ,  L.  R.  A.  1918F,  783,  79  So. 
442;  Loaiaville  &  N.  R.  Co.  v.  Crowe, 
156  Ky.  27,  49  L.  R.  A.  (N.S.)  848,  160 
S.  W.  759;  AHsman  v.  Oklahoma  City, 
21  Okla.  142,  16  L.  R.  A.  (N.S.)  511,  95 
Pac.  468. 

2  Charles  Blum  Co.  v.  Hastings,  — 
Fla.  — ,  L.  R.  A.  1918F,  783.  79  So.  442; 
Allsman  y.  Oklahoma  Gty,  21  Okla. 
142,  16  L.  R.  A.   (N.S.)   511,  95  Pac 


468;  Bart  v.  Pierce  County,  60  Wash. 
507,  31  L.  R.  A.  (N.S.)  1151,  111  Pac. 
582. 

3  Miller  v.  Central  City,  178  Ky.  602, 
L.  R.  A.  1918C,  240,  199  S.  W.  611. 

4  "Specious  reasoning  which  justifies 
an  indiyidual  or  corporation,  munici- 
pal or  private,  in  keeping  money  re- 
ceived for  a  privilege  that,  through  no 
fault  of  either  party,  the  recipient  is 
unable  to  grant,  is  of  slight  weight. 

.It  is  no  answer  to  this  to  say  that  the 
licensee  knew  that  the  people  might  at 
any  time  place  it  beyond  the  power  of 
the  city  to  give  him  the  privilege  that 
he  had  paid.  for.  The  city  had  the 
same  knowledge,  and  it  can  be  as  well 
said  that  it  took  the  money,  knowing 
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party  who  applies  for  a  license  takes  the  risk  of  subsequent  action 
under  a  prior  local  option  law,  which  will  render  the  sale  of  in- 
toxicating liquors  invalid  in  that  district,  one  who  has  paid  for  a 
license  to  sell  intoxicating  liquor  can  not  recover  any  part  thereof, 
if  such  sale  is  subsequently  prevented  by  action  under  a  prior  local 
option  statute.'  A  had  permission  from  the  Secretary  of  the  Treas- 
ury to  search  for  a  boatful  of  gold  which  had  been  sunk  in  the  East 
Biver  during  the  War  of  the  Revolution.  B  advanced  to  A  money 
to  be  expended  in  this  search,  A  promising  to  pay  B  ten  times  as 
much  money  as  B  advanced  to  him  in  case  the  treasures  were 
recovered.  The  Secretary  of  the  Treasury  subsequently  canceled 
A's  permission  to  make  such  search.  A  was  held  bound  to  refund 
to  B  the  amount  of  money  remaining  in  his  hands  unexpended.* 
If  A  has  conveyed  realty  to  a  railway  in  consideration  of  the  prom- 
ise of  the  railway  to  issue  annual  passes  to  him  and  it  is  subse- 
quently made  unlawful  to  issue  passes,  A  is  entitled  to  recover  the 
value  of  the  property  thus  conveyed  less  the  value  of  the  passes 
which  he  has  already  received.^  If  an  executory  contract  with  a 
corporation  is  discharged  by  the  dissolution  of  the  corporation,  one 
who  has  performed  services  thereunder  and  incurred .  expenses 
thereunder  may  recover  reasonable  compensation.' 


it  might  have  to  return  for  the  un- 
used portion  of  the  license,  if,  through 
operation  of  law,  it  could  not  continue 
the  privilege  it  had  agreed  to  grant  to 
the  licensee. 

''The  defendant  in  error  concludes 
hip  brief  with  a  statement  of  which 
tills  is  a  part,  and  this  seems  to  he 
the  theory  upon  which  it  predicates  its 
defense:  'It  took  tliat  chance.  Hav- 
ing taken  the  chance,  it  can  not,  we 
submit,  be  heard  to  urge  an  implied 
obligation  for  relief  against  this  de- 
fendant.' 

'Tt  is  noticeable  that  the  courts 
that  sustain  the  contention  of  defend- 
ant in  error  adopt  the  same  reasoninp;. 
We  quote  from  some  of  these  deci- 
sions: It  is  'one  of  the  risks  and 
chances  which  he  assumes  when  he 
procures  his  license.'  Roherts  v.  Boise 
City,  23  Idaho  716,  46  L.  R  A.  (N.S.) 
593,  132  Pac.  306.  'He  takes  his 
chances  about  "the  revocation."*  Mc- 
Ginnis  ▼.  Medway,  176  Mass.  67,  67 
N.  E.  210. 


ft  • 

'This  is  the  language  of  the  race 
track  and  the  card  table,  and  is  in 
marked  contrast  to  that  used  by  the 
courts  that  hold  it  to  be  the  duty  of 
tlie  city  to  refund  the  unused  por- 
tion of  a  liquor  license  when,  through 
no  fault  of  either  party,  hoth  are  pre- 
cluded from  doing  tliat  for  which  one 
paid  and  the  other  received  the 
money."  Charles  Blum  Co.  v.  Hast- 
ings, —  Fla.  — ,  L.  R.  A.  1918F,  783, 
70  So.  442. 

See  §  2717. 

i  Peyton  v.  Hot  Springs  Co.,  53 
Ark.  236,  13  S.  W.  764. 

•  Thomas  v.  Hartshorn,  45  N.  J.  Eq. 
215,  3  L.  R.  A.  381,  16  AtL  916. 

T  Louisville  &  N.  R.  Co.  v.  Crowe,  156 
Ky.  27,  40  L.  R.  A.  (N.S.)  848,  160  S. 
W.  750. 

•  Griffith  V.  Blackwater  B.  &  L.  Co., 
55  W.  Va.  604,  60  L.  R.  A.  124,  48  S. 
E.  422  [for  former  opinion,  see  Griffith 
V.  Lumher  Co.,  46  W.  Va.  56,  33  S.  B. 
125]. 
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§  2719.  Amount  of  recovery^— Theory  of  reasonable  compensa- 
tion. The  amount  which  can  be  recovered  by  one  who  has  per- 
formed in  part  under  a  contract  which  is  discharged  by  impossi- 
bility, is  generally  limited  to  the  value  of  the  property  which  actu- 
ally passed  to  the  adversary  party  by  reason  of  such  performance, 
or  to  the  value  of  the  services  of  which  the  adversary  party  actually 
had  the  benefit^  If  a  contract  to  build  a  part  of  a  building  is 
discharged  by  the  destruction  of  the  building,  the  contractor  can 
not  recover  the  value  of  materials  which  had  not  become  a  part  of 
the  building  when  it  was  destroyed.^  It  has  been  said  that  the 
tests  for  determining  whether  the  materials  in  place  have  become 
a  part  of  the  building  is  whether  such  materials  could  be  removed 
for  a  reasonable  sum.'  Eecovery  can  be  had  for  preliminary  work 
which  is  done  upon  the  building  itself,^  such  as  work  in  removing 
the  part  of  the  building  which  the  contractor  is  to  replace.*  No 
recovery  can  be  had  for  the  expense  of  preliminary  work  which  is 
not  done  upon  the  building  itself,*  such  as  digging  trenches,^  or 
furnishing  forms  which  were  to  be  used  for  the  construction  of 
concurrent  work,  but  which  were  not  to  remain  *as  part  of  the 
building  when  completed.' 

On  the  other  hand,  where  an  executory  contract  for  hauling  and 
delivering  lumber  to  a  corporation  was  discharged  by  the  dissolu- 
tion of  the  corporation  on  account  of  insolvency,  the  contractor 
was  allowed  to  recover  not  only  the  value  of  the  services  rendered 
to  the  corporation  under  the  contract,  but  also  expenditures  for 
tools,  appliances,  construction  of  roads,  and  the  like,  as  preparation 
for  the  performance  of  such  contract.' 


ICarroD  v.  Boweraock,  100  Kan. 
270,  L,  K.  A.  1917D,  1006,  164  Pac. 
143;  Taulbee  v.  McCarty,  144  Ky.  199, 
36  L.  R.  A.  (N.S.)  43,  137  S.  W.  1045; 
Dame  v.  Woods,  73  N.  H.  222,  70  L.  R. 
A.  133,  60  Atl.  744 

8ee  also,  I^uiHville  &  N.  R.  Co.  v. 
Crowe,  156  Ky.  27,  40  L.  R.  A.  (N.S.) 
W8,  160  S.  W.  769;  Clifton  v,  Clark,  83 
Miss.  446,  102  Am.  St.  Rep.  458,  36  So. 
261. 

JCarroU  v.  Bowersock,  100  Kan.  270, 
L,  R.  A.  1917D.  1006,  164  Pac.  143; 
Taulbee  v.  McCarty,  144  Ky.  199,  36 
L.  R.  A.  (N.S.)  43,  137  S.  W.  1045; 
Dame  v.  Woods,  73  N.  H.  222,  70  L.  R. 
A.  133,  60  Atl.  744. 


3  Dame  v.  Woods,  73  N.  H.  222,  70 
L.  R.  A.  133,  60  AtL  744. 

4  Carroll  v.  Bowersock,  100  Kan.  270, 
L.  R*.  A.  1917D,  1006,  164  Pac.  143. 

5  Carroll  v.  Bowersock,  100  Kan.  270, 
L.  R.  A.  1917D,  1006,  164  Pac.  143. 

•  Carroll  v.  Bowersock,  100  Kan.  270, 
L.  R.  A.  1017D,  1006,  164  Pac.  143; 
Taulbee  v.  McCarty,  144  Ky.  199,  36 
L.  R.  A.  (N.S.)  43,  137  8.  W.  1046. 

7  Taulbee  v.  McCarty,  144  Ky.  199, 
36  L.  R.  A.  (N.S.)  43,  137  S.  W.  1045. 

tCarroU  v.  Bowersock,  100  Kan.  270, 
L.  R.  A.  1917D,  1006,  164  Pac.  143. 

•  Griffith  V.  Blackwater  B.  &  L.  Co., 
55  W.  Va.  604,  60  L.  R.  A.  124.  48  S.  E. 
442  [for  a  former  opinion,  see  Griffith 
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Recovery  can  be  had  for  the  value  of  partial  performance  where 
foil  performance  is  prevented  by  subsequent  impossibility,  only  if 
the  services  or  property  by  which  recovery  is  sought  were  re- 
quired by  the  contract  between  the  parties.^  If  A  rendered  serv- 
ices to  B,  not  under  any  contract  for  such  services,  but  because  A 
and  B  had  agreed  to  intermarry  in  the  future,  and  such  contract 
is  discharged  by  B's  death  before  the  time  fixed  for  such  marriage, 
A  can  not  recover  reasonable  compensation  for  such  services  from 
B's  estate." 

§  2720.  Theory  of  recovery  at  contract  rate  with  deduction  for 
damages.  A  third  theory  as  to  the  rights  of  the  parties  upon  dis- 
charge by  subsequent  impossibility  recognizes  the  right  of  one  who 
has  performed  in  part  to  recover  for  such  performance ;  but  instead 
of  permitting  recovery  of  reasonable  compensation  therefor,^  this, 
theory  recognizes  his  right  to  recover  at  the  contract  rate  for  the 
value  of  the  performance.^  If  work  has  been  done  upon  an  existing 
building  which  belongs  to  another,  and  such  contract  becomes  im- 
possible because  such  building  is  destroyed,  the  party  who  has  per- 
formed such  work  has  been  allowed  to  recover  a  pro  rata  amount 
of  the  contract  price.* 

The  difficulty  which  underlies  this  rule  is  that  it  recognizes  the 
contract  as  in  effect  for  the  purpose  of  determining  the  amount  of 
com])ensation,  although  it  treats  it  as  discharged  for  the  purpose 
of  allowing  recovery  upon  such  contract  by  one  who  has  not  per- 
formed in  full,  and  who  in  many  jurisdictions,*  could  not  have 
recovered  at  all  if  it  had  been  a  case  of  breach  on  his  part  instead 
of  impossibility.  If  the  contract  price  is  obtained  by  fixing  a 
value  upon  a  unit  of  time  or  material  and  multiplying  it  by  the 


V.  Lumber  Co.,  46  W.  Va.  56,  33  S.  E. 
a25]. 

lONewhan  v.  Knowles,  28  R.  I.  348, 
67  Atl.  365 

11  NeAvhaU  v.  Knowles,  28  R.  I.  348, 
67  Atl.  365. 

ISee  §2719. 

2  Alabama.  Hunter  ▼.  Waldron,  7 
Ala.  753;  .Tones  v.  Deyer,  16  Ala.  221. 

New  Hampahire.  Dame  v.  Woods,  75 
N.  H.  38.  70  Atl.  1081. 

New  York.  Qark  v.  Gilbert,  26  N. 
Y.  280. 


Vermont.  Patrick  v.  Putnam,  27  Vt. 
750. 

Wisconsin.  Cook  v.  McCabe,  53  Wis. 
250, 10  N.  \V.  507;  Hal«ey  v.  Waukesha 
Rprinjjs  Sanitarium,  125  Wis.  311,  110 
Am.  St.  Rep.  a38,  104  N.  W.  04. 

SDame  v.  Woods,  75  N.  H.  38,  70 
Atl.  1081;  Cook  v.  McCabe,  63  Wis. 
2.50,  10  N.  W.  607;  Halsey  v.  Wauke- 
sha Springs  Sanitarium,  125  Wis.  311, 
110  Am.  St.  Rep.  838,  104  N.  W.  04. 

4  See  ch.  LXXXIV  and  ch.  LXXXVm. 
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total  number  of  units  necessary  to  full  performance,  the  result 
which  is  reached  by  this  rule  will  not  be  very  diflferent  from  the 
result  which  would  have  been  reached  if  reasonable  compensation 
had  been  given,  except  that  it  gives  the  benefit  of  an  advantageous 
bargain  to  the  party  whose  performance  was  prevented  by  such 
impossibility.  Even  in  cases  of  this  sort,  however,  the  party  for 
whose  benefit  performance  is  to  be  made,  may  be  willing  to  pay  a 
higher  rate  for  full  performance  than  he  would  have  agreed  to  pay 
for  incomplete  or  partial  performance.  In  cases  in  which  the  con- 
tract is  for  the  payment  of  a  lump  sum,  on  the  one  hand,  and  for 
the  performance,  on  the  other  hand,  of  a  number  of  different  kinds 
of  work,  and  the  furnishing  of  a  number  of  different  kinds  of  mate- 
rial of  unequal  values,  it  is  impracticable  to  apply  this  rule;  and 
an  attempt  to  apply  it  will  ordinarily  give  a  far  less  accurate 
result  than  an  attempt  to  give  reasonable  compensation.  If  the 
contract  is  one  for  the  performance  of  a  number  of  different  kinds 
of  service  or  for  furnishing  a  number  of  different  kinds  of  differ- 
ent material  of  different  values,  and  the  value  of  each  service  or 
material  is  pro  rated  by  the  terms  of  the  contract,  there  is  little 
difficulty  in  applying  the  rule,  and  the  only  chance  of  injustice  is 
that  a  party  may  be  held  to  pay  a  price  for  incomplete  perform- 
ance which  he  would  have  agreed  to  pay  for  full  performance  only. 
In  some  jurisdictions  this  rule  is  further  modified  so  as  to  allow 
recovery  at  the  contract  rate,  less  damages  which  the  adversary 
party  has  sustained  by  reason  of  failure  to  perform.*  If  a  contract 
for  personal  services  is  discharged  by  the  illness  of  the  party  by 
whom  such  services  are  to  be  rendered,  it  has  been  held  that  the 
proper  amount  of  recovery  is  the  contract  rate  of  compensation  less 
the  damages  sustained  by  his  failure  to  perfornf ;  *  and  the  amount 
of  such  damages  is  ordinarily  the  difference  between  the  contract 
rate  and  the  cost  at  which  it  is  possible  to  secure  performance  of 
such  contract  for  the  remainder  of  the  period.^  This  rule  has  been 
applied  where  the  employer  agreed  to  pay  a  certain  salary,  together 
with  a  certain  share  of  the  profits,  and  the  sickness  and  death  of 
the  employe  after  about  three  years  prevented  full  performance.* 

I  Hunter   v.    Waldron,    7    Ala.    753 ;  1  Patrick  v.  Putnam,  27  Vt.  759. 

Jones  V.  DeyeT,  16  Ala,  221 ;   Clark  v.  •  Clark  v.  Gilbert,  26  N.  Y.  280. 

Gilbert,  26  N.  Y.  280;  Patrick  v.  Put-  In  other  jurisdietions  an  attempt  is 

nam,  27  Vt.  750.  made  to  do  justice  between  the  parties 

I  Clark  V.  Gilbert,  26  N.  Y.  280;  Pat-  by  ignoring  the  contract  rate  for  such 

rick  ▼.  Putnam,  27  Vt.  759.  extra  compensation;  and  by  giving  to 
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If  the  contract  of  emplo3rment  is  not  treated  as  discharged  entirely 
by  reason  of  the  sickness  of  the  employe,  and  the  employe  is 
allowed  to  resume  his  employment  upon  his  recovery  from  such 
illness,  it  has  been  held  that  the  employer  is  bound  to  pay  the  con- 
tract  rate  less  the  loss  sustained  by  reason  of  such  ij^ness.*  It  is 
said  that  on  discharge  of  a  contract  by  impossibility,  the  party 
who  is  in  default  may  recover  reasonable  compensation  for  his 
services,  even  in  jurisdictions  in  which  he  could  not  have  recovered 
reasonable  compensation  if  his  default  had  been  due  to  a  voluntary 
breach ;  ^  but  that  the  amount  of  damages  which  has  been  caused 
to  the  employer  by  such  default  must  be  deducted  from  such  rea- 
sonable compensation.^^  The  effect  of  this  rule  is  to  adopt  the  rule 
in  force  in  some  jurisdictions  in  cases  of  breach,^^  and  to  make  it 
apply  to  impossibility  in  other  jurisdictions  in  which  no  recovery  in 
quasi-contract  could  have  been  had  in  case  of  breach. 

the   employe   reasonable  compensation  10  Walsh  v.  Fisher,  102  Wis.  172,  72 

for  services  rendered  less  the  amount  Am.  St.  Rep.  865,  43  L.  R.  A.  810,  78 

M'hich  he  has  actually  received  under  N.  W.  437. 

the  contract.    See  §  2719.  "  Walsh  v.  Fisher,  102  Wis.  172,  72 

•  Hunter    v.    Waldron,    7    Ala.    763;  Am.  St.  Rep.  865,  43  L.  R.  A.  810,  78 

Jones  ▼.  Deyer,  16  Ala.  221.  N.  W.  437. 

«  See  ch.  LXXXVH. 
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§2742.  Leases. 

§  2743.  Contracts  of  sale. 

§2744.  Life  insurance — Premiums  paid. 

§2745.  Life  insurance — Premiums  not  paid. 

§  2746.  Marine,  fire,  theft  and  robbery  insurance. 

§2747.  Agency — Interests  of  state  as  affecting  continuance. 

§2748.  Agency — Interests  of  principal,  agent  and  third  parties  as  affecting  con- 
tinuance. 

§2749.  Partnerships. 
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iv.   effect  of  war  on  enforcement  of  prior  rights 

§  2750.  Alien  enemy  as  party  to  litigation—BeBident  plainiiflT. 

§  2751.  Alien  enemy  resident  in  enemy  country. 

§  2752.  Continuance  or  dismissal  of  action  brought  by  nonresident  alien  plaintiff. 

§2753.  Necessity  of  plea  that  plaintiff  is  alien  enemy. 

§  2754.  Rights  which  nonresident  enemy  plaintiff  may  assert  during  war. 

§  2755.  Nonresident  alien  enemy  as  defendant. 

§  2756.  Rendition  of  final  judgment  against  nonresident  alien  enemy  plaintiff. 

§  2757.  l^Iffect  of  war  on  Statute  of  Limitations  and  presumption  of  payment. 

§  2758.  Litigation  in  courts  of  neutral. 

V.     IMPOSSIBILITY  OF  PERFORMANCE  DUE  TO  WAR 

§  2750.  Impossibility  of  performance  of  domp$«tic  contracts  due  to  war — General 

principles. 
§2760.  Specific  types  of  impossibility — Requisitions  and  governmental  preferences. 
§2761.  Governmental  order  forbidding  performance. 
§2762.  Embargo,  detention,  etc. 
§  2763.  Probable  seizure  as  prize,  contraband,  etc 
§  2764.  Increase  in  risk  as  affecting  employment  contracts. 
§2765.  Effect  of  enlistment  on  contracts  fur  personal  services. 
§  27GG.  Difllculty  or  expense  due  to  war. 

VI.     EFFECT  OF  WAR  TO  WHICH  STATE  WHOSE  LAW  CONTROLS 

CONTRACT  IS  NOT  PARTY 

§  2707.  Effect  of  foreign  war. 

VII.     SPECIFIC  CONTRACTUAL  PROVISIONS  WITH  REFERENCE  TO  WAR 

§  270tS.  Effect  of  specific  contractunl  provisions  with  reference  to  war — Provisions 

for  suspension  or  discharjic  of  conlruct. 
§  2760.  Insurance. 
§2770.  Contracts  for  chartering  vessels. 

Vlll.     CONTRACTS  IN  VIOLATION  OF  WAR  RIGHTS  OF  FRIENDLY 

ALIEN  NATIONS 

§  2771.  Contracts  in  violation  of  war  rights  of  friendly  nations. 


NATURE  AND  EXISTENCE  OP  WAR 

§2721.  Definition,  nature  and  classes  of  war.  ''War  has  been 
well  defined  to  be  *that  state  in  which  a  nation  prosecutes  its 
right  by  force.'  "^  It  has  also  been  defined  as  "a  contention  by 
force  between  nations."*     Other  definitions  of  war  between  inde- 

IThe  I»rize  Cases,  07  V.  S.   (2  Black)  2V.i\<  v.  Tin^'y.  4  U.  S    (4  nnll.)   ■'^7 

635.  17  L.  cd.  459.  1    L.  cd.  731. 
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pendent  and  recognized  nations  express  the  same  general  ideas  in 
varying  terms.'  Wars  of  this  sort  have  been  divided  by  some 
authorities  into  the  solemn  or  perfect  war,*  and  the  limited  or 
imperfect  war,*  in  which  hostile  relations  exist  for  special  purposes 
but  not  for  general  purposes.  The  practical  illustration  of  this 
sort  of  imperfect  war  is  found  in  the  relations  between  the  United 
States  and  France  in  the  early  part  of  the  nineteenth  century.  The 
nations  were  said  for  some  purposes  to  be  at  war,*  and  yet  it  was 
said  that  there  was  **no  public  general  war,  but  limited  war,  in  its 
nature  similar  to  a  prolonged  series  of  reprisals.'*'  A  more  recent 
example  of  war  in  the  limited  sense  has  been  found  by  some  courts 


•  *'What  is  war?     *It  ig  a  contest,' 
says  Bynkerslioek,  'carried  on  between 
independent  persons  for  the  sake  of  a^- 
wri'mg    their   rights.'     Where    society 
does  not  exist — where  there  is  no  such 
institution    as     that    which     we    call 
gOTemment — there     individuals,    being 
strictly  independent  persons,  may  car- 
ry  on   war  ajo^inst   each   other.     But 
whenever  men  are   formed   into  a  so- 
cial body,  war  can   not   r::ist   between 
individuals.     Tlie   use  of   force  nmon<; 
them  is  not  war.  bnt  a  tresjuisH,  co«r- 
nizable  by   the  municifuil  law.     Bynk. 
War,  p.  128.    If  war,  then,  be  the  act 
of  the  nation,  whatever  is  done  in  the 
prosecution  of  it,  must  either  express- 
ly or  implicitly  be  under  the  national 
authority.     Whatever  private   benefits 
result  from  it  must  be  from  a  national 
f^nni.    *War,'  says  Vattel  (pajre  368), 
is  that  state  in  which  a  nation  pros- 
ecutes  its    right    by    force.' "     United 
Stotes  V.  "Active,"  24  Fed.  Cas.  755. 

For  a  summary  of  earlier  definitions, 
see  Arce  v.  State  (Tex.  Crim.  App.),  202 
S.  W.  951. 

4  "It  may,  I  believe,  be  safely  laid 
down  that  every  contention  by  force 
between  two  nations,  in  external  mat- 
ters, under  the  authority  of  tlicir  re- 
spective j^ovemments,  is  not  only  wnr, 
but  public  war.  If  it  be  declared  in 
fonn,  it  is  called  solemn,  and  is  of  the 

m 

perfect  kind;    because   one   whole   na- 
tion is  at  war  with  another  whole  na- 
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tion,  and  all  the  members  of  tlie  nation 
deelarin;^  war,  are  authorized  to  com 
mit  hostilities  against  all  the  members 
of  the  other,  in  every  place,  and  under 
every  circumstance.  In  such  a  war  all 
the  members  act  under  a  jjfeneral  au- 
thority, and  all  the  rights  and  conse- 
quences of  war  attach  to  their  condi- 
tion." Bas  V.  Tingy,  4  U.  S.  (4  Dall.) 
37,  1  L.  ed.  731. 

8  "But  hostilities  may  subsist  be- 
tween two  nations,  more  confined  in  its 
nature  and  extent,  being  limited  as  to 
places,  persons  and  things;  and  this 
is  more  properly  termed  imperfe<'t  war, 
because  not  solemn,  an<l  becjiuso  tliose 
who  are  authorized  to  commit  hostili- 
ties, act  under  special  authority,  and 
can  go  no  farther  than  to  the  extent 
of  their  commission.  Still,  however,  ' 
it  is  public  war,  because  it  is  an  ex- 
ternal contention  by  force  between 
some  of  the  members  of  the  two  na- 
tions, authorized  by  the  legitimate 
powers.  It  is  a  war  between  the 
two  nations,  thouirli  all  the  members 
are  not  authorized  to  commit  hostil- 
ities such  as  in  a  solemn  war,  where 
the  government  restrains  the  general 
power."  Bas  v.  Tingy,  4  U.  S.  (4  DaB.) 
37,  1   L.  ed.  731. 

•  Bas  V.  Tingy,  4  U.  S.   (4  DaU.)   37, 
1  T..  ed.  731. 

7  Gray   v.  United   States,  21   Ct.   CI. 
340. 
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in  Pershing's  invasion  of  Mexico.'  War  of  the  imperfect  type 
affects  the  contractual  relations  which  exist  between  citizens  of 
the  respective  belligerent  powers  when  such  war  breaks  out  or 
which  are  entered  into  during  such  war,  only  to  the  extent  to  which 
the  respective  governments  recognize  their  relations  as  war. 

While  at  the  outset  of  a  civil  war  the  parent  state  usually 
attempts  to  deny  the  existence  of  war  and  to  treat  the  part  of  its 
community  which  has  revolted  as  an  organization  of  traitors,  it  is 
ordinarily  forced  to  recognize  the  fact  of  their  insurgency  and 
ultimately  of  their  belligerency  if  the  revolt  has  sufficient  strength 
and  maintains  itself  for  a  sufficient  period  of  time.  A  civil  war, 
accordingly,  is  recognized  as  a  war  for  general  purposes,  as  long 
as  that  part  of  the  nation  which  has  revolted  is  able  to  maintain 
itself  ;•  and  such  a  war  has  the  same  effect  upon  contracts  as  a 
war  between  independent  nations.^*  In  addition  thereto,  contracts 
which  are  entered  into  for  the  purpose  of  carrying  on  such  war  on 
behalf  of  that  part  of  the  state  which  has  revolted,  may  be  re- 


•  Arce  V.  State,  (Tex.  Crim.  App),  202 
S.  W.  951. 

•  "The  parties  beUigerent  in  a  pub- 
lic war  are  independent  nations.  But 
it  is  not  necessary  to  constitute  war, 
that  both  parties  should  be  acknowl- 
edged as  independent  nations  or  sover- 
eign states.  A  war  may  exist  where 
one  of  the  belligerents  claims  sover- 
eign rights  as  against  the  other.  In- 
surrection against  a  government  may 
or  may  not  culminate  in  an  organized 
rebellion,  but  a  civil  war  always  be- 
gins by  insurrection  against  the  lawful 
authority  of  the  government.  A  civil 
war  is  never  solemnly  declared;  it  be- 
comes such  by  its  accidents — the  num- 
ber, power,  and  organization  of  the 
persons  who  originate  and  carry  it  on. 
When  the  party  in  rebellion  occupy 
and  hold  in  a  hostile  manner  a  certain 
portion  of  territory;  have  declared 
their  independence;  have  cast  off  their 
allegiance;  have  organized  armies; 
have  commenced  hostilities  against 
their  former  sovereign,  the  world  ac- 
knowledges them  as  belligerents,  and 
the  contest  a  war.    They  claim  to  be 


in  arms  to  establish  their  liberty  and 
independence,  in  order  to  become  a  sov- 
ereign state,  while  tlie  sovereign  party 
treats  them  as  insurgents  and  rebels, 
who  owe  allegiance,  and  who  should 
be  punished  with  death  for  their  trea- 
son." The  Prize  Cases,  67  U.  S.  (2 
Black)   635,  17  L.  ed.  460. 

!•  "A  civil  war,"  says  Vattel,  "breaks 
the  bands  of  society  and  government, 
or  at  least  suspends  their  force  and 
effect;  it  produces  in  the  nation  two 
independent  parties,  who  consider  each 
other  as  enemies,  and  acknowledge  no 
common  judge.  Those  two  parties, 
therefore,  must  necessarily  be  consid- 
ered as  constituting,  at  least  for  a  time, 
two  separate  bodies,  two  distinct  so- 
cieties. Having  no  common  superior 
to  judge  between  them,  they  stand  in 
precisely  the  same  predicament  as  two 
nations  who  engage  in  a  contest  and 
have  recourse  to  arms."  The  Prize 
Cases,  67  U.  S.  (2  Black)  635,  17  L. 
ed.  450. 

"vStill  further,  it  is  undeniable  that 
civil  war  brings  with  it  all  the  con- 
sequences in  this  regard  which  attend 
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garded  by  the  parent  state  as  contracts  in  aid  of  treason  if  the 
revolt  proves  unsuccessfulJ^  The  Civil  War  of  the  United  States 
was  recognized  by  the  courts  of  the  United  States  as  a  war  of  this 
sort;"  and  to  a  far  more  limited  degree  the  insurrection  in  Cuba 
against  Spanish  rule  was  recognized  as  at  least  a  condition  of 


13 


insurgency. 


§  2722.  Commencement  and  termination  of  war.  In  determin- 
ing the  existence  and  kind  of  war  in  which  a  given  state  is  claimed 
to  be  engaged,  the  courts  of  that  state  are  bound  by  the  acts  of 
the  political  departments  of  the  government  upon  whom  the  power 
of  making  war  and  of  recognizing  the  existence  of  war  is  conferred 
by  the  constitution  of  that  state.^  For  general  purposes  the  Civil 
War  was  accordingly  held  to  begin  with  the  presidential  proclama- 
tion of  a  blockade  of  the  southern  ports,*  rather  than  with  the 


upon  and  follow  a  state  of  foreign 
war.  Certainly  this  is  so  when  civil 
war  is  sectional.  Equally  with  for- 
eign war,  it  renders  commercial  in- 
tercourse unlawful  between  the  con- 
tending parties,  and  it  dissolves  com- 
mercial partnerships."  Matthews  ▼. 
McStea,  91  U.  S.  7,  23  L.  ed.  188. 

11  See  §862. 

«  The  Prize  Cases,  67  U.  S.  (2  Bhick) 
636,  17  L.  ed.  469;  Matthews  v.  Mc- 
Stea, 91  U.  S.  7,  23  L.  ed.  188. 

1>The  Three  Friends,  166  U.  S.  1, 
41  L.  ed.  897. 

1  The  Pedro,  176  U.  S.  354,  44  L.  ed. 
195;  The  Buena  Ventura,  176  U.  S. 
384,  44  L.  ed.  206. 

'^ar  in  its  legal  sense  has  been 
aptly  defined  to  be  ^he  state  of  nations 
among  whom  there  is  an  interruption 
of  all  specific  relations,  and  a  general 
contestation  of  arms  authorised  by  the 
sovereign.'  It  is  true,  it  may  and  has 
frequently  in  latter  times  been  com- 
menced and  carried  on  without  either 
a  notice  or  a  declaration.  But  still, 
there  can  be  no  war  by  its  government, 
of  which  the  court  can  take  judicial 
knowledge,  until  there  has  been  some 
act  or  declaration  creating  or  recog- 
nizing its  existence  by  that  department 


of  the  government  clothed  with  the 
war-making  power.  In  the  Confeder- 
ate States,  congress  was  invested  with 
this  power.  Until  it  acted,  however 
great  the  provocation,  or  imminent  its 
probability,  the  courts  could  not  say 
that  amicable  relations  might  not  be 
restored  without  actual  war.  If  con- 
gress, when  it  acts,  should  declare  the 
war  to  have  existed  anterior  to  its 
declaration,  the  courts  will  follow  the 
declaration;  and,  if  the  question  should 
be  subsequently  brought  before  them, 
the  courts  will  follow  the  declaration, 
and  take  judicial  notice  of  its  exist- 
ence from  the  time  thus  fixed.  But 
for  them  to  attempt  to  declare  its  ex- 
istence as  a  matter  of  legal  knowledge, 
before  any  action  has  been  taken  by 
the  war-making  power,  would  be  a 
most  flagrant  violation  of  duty.  This 
was  not  done  by  the  congress -of  the 
Confederate  states  until  subsequently 
to  the  time  when,  it  is  urged,  the  dis- 
trict court  should  have  said,  as  a  mat- 
ter of  judicial  knowledge,  that  the  war 
had  commenced."  Bishop  v.  Jones,  28 
Tex.  294. 

2  The  Prize  Cases,  67  U.  S.  (2  Black) 
635,  17  L.  ed.  450;  Brown  v.  Hiatts,  82 
U.  S.  (15  Wall.)  177,  21  L.  ed.  128. 
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actual  outbreak  of  hostilities;  and  it  was  held  to  end  with  the  Presi- 
dent's proclamation  of  the  restoration  of  peace,'  rather  than  with 
the  actual  cessation  of  hostilities/  T^ie  courts  of  a  state  which 
adhered  to  the  Confederacy  refuse  to  take  judicial  notice  of  the 
fact  that  the  Civil  War  existed  on  the  16th  of  April,  1861,  although 
thi  bombardment  of  Fort  Sumter  had  begun  before  that  time.' 
For  purposes  of  determining  whether  a  vessel  captured  on  the  high 
seas  was  lawful  prize,  retroactive  effect  was  given  to  a  declaration 
of  war  which  by  its  terms  was  retroactive,*  although  a  liberal  con- 
struction was  given  to  all  ambiguous  or  doubtful  terms  of  such 
declaration  and  proclamation.' 

n 

CONTRACTS  MADE  DURING  WAR 

§  2723.  General  effect  of  war  on  contracts.  In  considering  the 
effect  of  war  upon  contracts,  at  least  three  different  classes  of 
cases  must  be  considered.  In  one  class  of  cases  the  contract  in 
question  was  made  before  the  outbreak  of  war,  and  it  was  a  valid 
and  lawful  contract  when  it  was  made;  but  its  continued  validity 
or  its  performance  is  affected  by  the  outbreak  of  the  war,  because 
of  the  fact  that  the  parties  to  the  contract  have  become  alien 
enemies,  or  because  the  performance  of  such  contract  by  the  citi- 
zens of  one  of  the  belligerent  powers  will  aid  the  other  belligerent 
power  in  some  way,  or  at  least  will  involve  trading  with  the  enemy. 
In  contracts  of  this  sort  the  original  validity  of  the  contract  is 
assumed,  and  the  questions  which  are  to  be  considered  involve  the 
effect  of  war  upon  the  contract  either  by  general  rules  of  inter- 
national law  which  have  been  adopted  by  our  courts  as  a  part  of 
our  general  law,  or  by  the  policy  of  the  state  in  which  it  is  sought 
to  enforce  such  contract  as  expressed  by  its  legislation,  valid  execu- 
tive proclamations,  and  the  like.^ 

3Brown  V.  Hiatts,  82U.  S.  (15  WaU.)  On    the   effect   of   war   on   contracts 

177,  21  L.  ed.  128.  generaUy,   see   The    Effect   of   War  on 

4  Brown  V.  HiattB,  82  U.  S.  (15  Wall.)  Contracts,  by  John  M.  Hall,  18  Colum- 

177,  21  L.  ed.  128.  bia    Law    Review   325;    The    Effect   of 

•  Bishop  V.  Jones,  28  Tex.  294.  War  on  Contracts,  by  Leslie  Scott,  30 

•  The  Pedro,  175  U.  S.  354,  44  L.  ed.  Law  Quarterly  Review  77;  Some  Legal 
185.  Consequences  of  the  European  War,  by 

7  The  Buena  Ventura,  175  U.  S.  384,      Geo.    W.    Wickersham,    24    Yale    Law 

44  L.  ed.  206.  Journal   412,   and   The   War   and   Our 

tSee  §§2733  et  seq.  Patent   Laws,  by   Wm.   Macomber,  25 

Yale  Law  Journal,  396. 
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The  second  class  of  cases  deals  with  contracts  which  are  made 
after  the  outbreak  of  war,  and  which  are  invalid  when  made, 
because  of  the  relation  of  the  parties  thereto  as  being  domiciled 
respectively  in  the  different  belligerent  countries,  or  as  being  citi- 
zens of  such  countries,  or  which  tend  to  aid  the  country  which  is 
an  enemy  to  that  in  whose  courts  it  is  sought  to  enforce  such  con- 
tract. In  this  case,  as  well  as  in  the  former  case,  the  rights  of  the 
parties  are  to  be  determined  by  the  general  rules  of  international 
law  and  by  the  policy  of  the  state  in  which  it  is  sought  to  enforce 
such  contract,  as  expressed  in  its  legislation  and  in  its  executive 
proclamations.  This  class  of  cases  differs  from  the  former  class 
in  that  the  state  in  which  it  is  sought  to  enforce  such  contract  may 
in  many  cases  regard  it  as  invalid  and  illegal  from  the  beginning, 
so  that  no  rights  of  any  kind  can  attach  thereunder.* 

The  third  class  of  cases  consists  of  those  in  which  the  contract 
was  valid  when  made  and  in  which  the  performance  of  such  con- 
tract does  not  involve  any  violation  of  ordinary  rules  of  war,  such 
as  trading  with  the  enemy,  but  in  which  the  performance  of  such 
contract  is  made  either  legally  impossible,  or  practically  impossible, 
as  the  case  may  be,  by  the  outbreak  of  the  war.  Cases  of  this  sort 
present  questions  of  impossibility  of  performance,  but  the  fact  that 
the  impossibility  is  due  to  the  outbreak  of  the  war  makes  cases  of 
this  sort  resemble  the  two  preceding  cases  as  much  as  they  resemble 
the  cases  of  ordinary  impossibility.' 

§2724.  Contracts  made  during  war — General  principles.  In 
determining  the  validity  of  contracts  which  are  made  during  the 
war,  a  number  of  different  factors  must  be  considered,  among  them 
the  nationality  of  the  adversary  parties  to  the  contract,  the  domicile 
of  the  parties  to  the  contract,  the  effect  of  such  contract  as  enrich- 
ing an  individual  who  is  an  alien  subject  or  is  domiciled  in  the 
country  of  the  enemy,  and  the  effect  of  such  contract  as  tending 
to  aid  the  hostile  government  in  carrying  on  the  war.  To  which 
of  these  different  factors  the  greatest  weight  will  be  given,  depends 
in  part  upon  the  theory  which  is  adopted  by  the  court  as  the  basis 
for  holding  certain  of  these  contracts  invalid. 

In  a  number  of  cases  a  contract  is  said  to  be  invalid  whenever 
it  involves  trading  with  the  enemy ;  ^  but  this  general  principle 

2  See  §§2724  et  seq.  U.    S.    (15   Wall.)    305,   21    L.   ed.   97; 

SSee  §§2759  et  seq.  United  SUtes  y.  Lap6n6,  84  U.  $.  (17 

1  Montgomery   v.   United   SUtes,   82      Wall)  601,  21  L.  ed.  603. 
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gives  us  but  little  help,  since  it  affords  no  means  of  determining 
just  what  trade  is  or  just  who  an  enemy  is. 

In  some  of  the  adjudicated  cases,  especial  stress  is  laid  upon  the 
fact  that  upon  declaration  of  war  all  the  citizens  of  any  country 
are,  in  theory  at  least,  in  relations  of  hostility  to  all  the  citizens  of 
the  enemy  country.*  The  theory  that  war  makes  every  subject  of 
one  country  an  enemy  of  every  subject  of  the  enemy  country,  is, 
however,  abandoned  for  most  purposes,  including  the  right  of 
subjects  of  the  belligerent  country  who  are  not  actually  enrolled 
in  the  land  or  naval  forces  of  that  country,  to  take  part  in  active 
hostilities.  The  objection  to  contracts  between  citizens  of  hostile  coun- 
tries during  war,  arises  out  of  the  fact  that  such  contract  requires 
communication  across  the  lines  of  war  and  requires  for  its  perform- 
ance, eventually,  the  enrichment  of  one  or  the  other  of  such  parties, 
rather  than  out  of  the  fact  that  4)y  reason  of  the  declaration  of 
war  they  become  in  fact  enemies  to  one  another,  and  that  accord- 
ingly dealings  between  them  are  impossible.'  In  the  absence  of 
special  statutory  restrictions,  a  contract  between  a  subject  of  one 
state  who  is  lawfully  in  the  territory  of  the  adversary  belligerent, 
and  a  subject  of  such  adversary  belligerent,  is  valid  even  though 
made  in  time  of  war.^  If  a  citizen  and  resident  of  a  state  which 
adhered  to  the  Union  was  actually  sojourning  in  the  South  during 
the  Civil  War,  it  was  held  that  he  could  enter  into  a  valid  lease  of 
a  plantation  in  such  seceding  state,'  and  that  he  could  be  held 
liable  after  the  termination  of  war  in  an  action  in  the  courts  of  a 
state  which  adhered  to  the  Union,  on  such  lease  for  the  rent  of  such 
plantation,  as  well  as  for  the  value  of  personal  property  purchased 
in  connection  with  such  lease.* 


l"War  terminates  aU  friendly  inter- 
course between  the  citizens  of  hostile 
states.  There  can  not  be,  as  has  been 
frequently  said,  'a  war  for  arms  and 
a  peace  for  commerce/  To  suffer  in- 
dividuals to  carry  on  commercial  or 
friendly  intercourse  while  the  two 
governments  are  at  war,  would  be  plac- 
ing the  act  of  the  government  and  the 
acts  of  individuals  in  contradiction 
with  each  other.*'  Bishop  v.  Jones,  28 
Tex.  294. 

This  theory  has  also  been  invoked 
in  cases  in  which  war  is  held  to  dis- 
charge a  contract  entered  into  before 


the  outbreak  of  the  war.  Griswold  v. 
Waddington,  16  Johns   (N.  Y.)   438. 

t  Kershaw  v.  Kelsey,  100  Mass.  661. 

4  Kershaw  v.  Kelsey,  100  Mass.  561. 

■  Kershaw  v.  Kelsey,  100  Mass.  661. 

■  Kershaw  v.  Kelsey,  100  Mass.  561. 
"The  lease  now  in  question  was  made 

within  the  rebel  territory  where  both 
parties  were  at  the  time,  and  would 
seem  to  have  contemplated  the  con- 
tinued residence  of  the  lessee  upon  the 
demised  premises  throughout  the  term. 
...  No  agreement  appears  to  have 
been  made  as  part  of  or  contempo- 
raneously with  the  lease,  that  the  cot- 
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Contracts  with  reference  to  property  which  is  situated  in  the 
country  of  the  enemy,  are  not  invalid  if  they  do  not  involve  com- 
munications across  the  lines  of  war  and  if  they  are  not  intended  to 
defeat  the  right  of  the  country  whose  courts  are  asked  to  enforce 
such  contract,  to  confiscate  or  to  forfeit  such  property.^  A  contract 
which  is  entered  into  between  alien  enemies  who  are  resident  in 
the  territory  of  the  enemy,  for  the  sale  and  conveyance  of  realty, 
situated  in  the  territory  of  the  enemy,  is  not  rendered  invalid  by 
the  fact  that  they  are  alien  enemies.^  A  contract  between  two 
subjects  of  one  of  the  belligerent  powers  who  are  domiciled  in  the 
territory  of  such  power,  for  the  sale  of  personal  property  which  is 
situated  in  the  territory  of  the  other  belligerent  power,  is  not 
invalid  if  it  does  not  operate  to  defeat  the  right  of  the  country  in 
which  they  are  resident,  to  confiscate  such  property  under  its  right 
in  time  of  war.'  These  principles  were  applied  in  the  Civil  War, 
and  the  courts  of  the  United  States  upheld  sales  of  realty  which 
were  situated  within  the  limits  of  the  Confederacy  as  between  per- 
sons who  W'Cre  domiciled  in  the  limits  of  the  Confederacy,^*  and 
also  upheld  sales  of  personalty  which  was  situated  within  the 
limits  of  the  Confederacy  where  the  parties  to  such  sale  were  both 
domiciled  in  states  which  adhered  to  the  Union,^^  as  long  as  such 


ton  crop  should  be  transported,  or 
the  rent  sent  back,  across  the  line  be- 
tween  the  belligerents,  and  no  contract 
or  communication  appears  to  have  been 
made  across  that  line,  relating  to  the 
lease,  the  delivery  of  possession  of  the 
premises  or  of  the  com,  or  the  pay- 
ment of  the  rent  of  the  one,  or  the 
value  of  the  other.  The  subsequent 
forwarding  of  the  cotton  by  the  de- 
fendant*8  son  from  Mississippi  to 
Massachusetts  may  have  been  unlaw- 
ful, but  that  can  not  affect  the  validity 
of  the  agreements  contained  in  the 
lease.  Neither  of  these  agreements 
involved  or  contemplated  the  trans- 
mission of  money  or  property,  or  other 
communication,  between  the  enemy's 
territory  and  our  own.  We  are  there- 
fore unanimously  of  opinion  that  they 
did  not  contravene  the  law  of  nations 
or  the  public  acts  of  the  government, 
even  if  the  plantation  was  within  the 


enemy's  lines;  and  that  the  plaintiff, 
upon  the  case  reported,  is  entitled  to 
recover  the  unpaid  rent,  and  the  value 
of  the  corn."  Kershaw  v.  Kelsey,  100 
Mass.  561. 

7  Conrad  v.  Waples,  96  U.  S.  279,  24 
L.  ed   721.  ^ 

See  also,  Corbett  v.  Nutt,  77  U.  S. 
(10  Wall.)  464,  19  L.  ed.  976;  Briggs 
V.  United  States,  143  U.  S.  346,  36  L. 
ed.  180. 

« Conrad  v.  Waples,  96  U.  S.  279,  24 
L.  ed.  721. 

See  also,  Corbett  v.  Nutt,  77  U.  S. 
(10  Wall  )  464.  19  L.  ed.  976. 

9  Briggs  V  United  States,  143  U.  S. 
346,  36  L.  ed.  180. 

10  Conrad  v.  Waples,  96  U.  S.  279,  24 
L.  ed.  721. 

.  See  also,  Corbett  v.  Nutt,  77  U.  S. 
(10  Wall.)  464,  19  L.  ed.  976. 

11  Briggs  V.  United  States,  143  U.  S. 
346,  36  L.  ed.  180. 
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sales  did  not  interfere  with  the  right  of  the  United  States  to  con- 
fiscate or  to  forfeit  such  property. 

Furthermore,  a  resident  alien  owes  only  a  temporary  or  local 
allegiance  and  owes  no  duty  to  take  part  in  the  war  on  behalf  of 
the  country  in  which  he  is  domiciled;  but  a  contract  between  a 
resident  alien  neutral  made  across  the  lines  of  war  with  an  enemy 
subject,  is  just  as  objectionable  as  if  it  had  been  entered  into  by  a 
subject  of  the  country  in  which  such  alien  was  domiciled." 

The  real  objection  to  a  contract  between  a  resident  of  one  of 
two  hostile  countries,  and  a  resident  of  another  is  based  upon  the 
objection  to  allowing  communication  across  the  lines  of  war,  and  to 
enriching  persons  who  are  actually  resident  in  the  enemy's  country, 
rather  than  on  any  theory  of  breach  of  allegiance." 

The  rule  that  war  renders  certain  contracts  illegal  is  not  con- 
fined to  contracts  the  result  of  which  would  be  to  enrich  the  enemy 
in  the  individual  transaction.^*  An  executory  contract  made  dur- 
ing the  war  between  a  subject  of  the  United  States,  who  is  a  resi- 
dent in  the  United  States,  and  an  enemy  subject  who  was  resident 
in  an  enemy  country,  has  been  held  to  be  invalid,  although  such 
contract  was  not  performed  on  either  side  until  after  the  termina- 
tion of  the  war."  A  letter  written  by  a  debtor  who  was  a  citizen 
of  the  state  which  adhered  to  the  Confederacy,  and  sent  through 
the  lines  of  war  to  a  citizen  of  a  state  which  adhered  to  the  Union, 
will  not  operate  as  a  new  promise  to  prevent  the  running  of  the 
Statute  of  Limitations."  No  action  can  be  maintained  on  a  note 
which  was  executed  and  delivered,  during  the  war,  by  a  citizen  of 
a  state  which  adhered  to  the  Southern  Confederacy,  to  a  citizen 
of  a  state  which  adhered  to  the  United  States." 


12  Montgomery  v.  United  States,  82 
U.  S.  (1.3  WaU  )  305,  21  L.  ed.  97. 

13EHposito  V.  Bowden,  7  El.  &  BI. 
7('.*1:  Montgomery  v.  United  States,  82 
V    S    (15  Wall  )  395,  21  L.  ed.  97. 

"It  id  now  fully  established  that,  the 
I)re^lImod  object  of  war  being  as  much 
to  cripple  the  enemy*8  commerce  as 
to  capture  his  property,  a  declaration 
of  war  imports  a  proliibition  of  com- 
mercial intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's 
country,  and  that  such  intercourse,  ex- 
cept wHh  the  license  of  the  Crown,  is 


illegal."  Ksposito  v.  Bowden,  7  EI.  & 
Bl.  7e3. 

14Scholefield  v.  £ichelber«:er,  32  U. 
S.  (7  Pet.)  586.  8  L.  ed.  703;  Rice  t. 
Shook,  27  Ark.  137,  II  Am.  r.ep.  783; 
Perkins  v.  Rogers,  35  Ind.  124,  9  Am. 
Rep.  639. 

WScholefield  v.  Eichelber-er,  32  U. 
S.   (7  Pet.)  586,  8  L   ed.  793. 

IS  Perkins  v.  Rogers,  35  Ind.  124,  9 
Am.  Rep.  639. 

tTRice  V.  Shook,  27  Ark.  137,  11  Am. 
Rep.  783. 
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Probably  no  one  of  these  bases  can  be  taken  as  the  exclusive 
ground  for  declaring  that  trading  with  the  enemy  is  illegal,  and 
that  contracts  which  amount  to  trading  with  the  enemy  are  unen- 
forceable. Probably  a  combination  of  the  theories  of  breach  of 
allegiance,  of  enriching  the  enemy,  and  of  affording  a  means  of 
communicating  information  which  might  aid  the  enemy  will  explain 
the  results  reached  in  the  specific  case,^*  although  the  emphasis  to 
be  placed  upon  one  or  the  other  of  these  theories  may  vary  with 
the  individual  case. 

§2725.  Contracts  which  tend  to  aid  the  enemy.  A  contract 
which  is  entered  into  during  war,  by  which  one  who  owes  per- 
manent allegiance,  and  probably  by  one  who  owes  temporary  alle- 
giance, to  a  country  which  tends  to  aid  the  enemy  in  prosecuting 
the  war,  amounts  to  an  act  of  treason ;  and  accordingly  such  con- 
tract is  illegal  and  unenforceable^  If  goods  are  sold,  services  per- 
formed, and  the  like,  knowing  that  they  are  intended  to  aid  a 
treasonable  plan,  such  knowledge  is  of  itself  sufficient  to  render 
the  contract  illegal,  and  it  is  not  necessary  that  such  illegal  purpose 
shall  be  a  term  of  the  contract  in  question.^ 


1t**It  mutit  also  be  conceded,  as  a 
general  rule,  to  be  one  of  the  imme- 
diate confiequences  of  a  declaration  of 
war  and  the  effect  of  a  Btate  of  war, 
even  when  not  declared,  that  all  com- 
mercial intercourse  and  dealing  be- 
tween the  subjects  or  adlierents  of 
the  contending  powers  is  unlawful,  and 
is  interdicted.  The  reasons  for  thia 
rule  are  obvious.  They  are,  that,  in  a 
state  of  war,  all  the  members  of  each 
belligerent  are  respectively  enemies  of 
all  tlie  members  of  the  other  bellijrer- 
ent;  and,  were  commercial  intercourse 
allowed,  it  t^ould  tend  to  8tren«;then 
the  enemy,  and  afford  facilities  for 
conveying  intelli^^ence,  and  even  for 
traitoroos  correspondence.  Hence  it 
has  become  an  established  doctrine, 
that  war  puts  an  end  to  all  commer- 
cial dealing  between  the  citizens  or 
subjects  of  the  nations  or  powers  at 
war,  and  'places  every  individual  of 
the  respective  governments,  as  well  as 
the  governments  themselves,  in  a  state 


of  liostility;'  and  it  dissolves  commer- 
cial partnerships  existing  between  the 
subjects  or  citizens  of  the  two  con- 
tending parties  prior  to  the  war,  for 
their  continued  existence  would  involve 
community  of  interest  and  mutual 
dealing  between  enemies/'  ^latthews 
V.  Mcrtea,  01  U.  S.  7,  23  L.  cd.  188. 

ITTanauer  v.  Doane,  70  U.  S.  (12 
Wall.)  342,  20  L.  ed.  430;  Hanauer  v. 
Wooilrufr,  82  U.  S.  (15  Wall.)  430,  21 
L.  ed.  224;  Shepherd  v.  Reese,  42  Ala. 
320;  Patton  v.  C.ilmer,  42  Ala.  648; 
O.vford  Iron  Co.  v.  Quinchett,  44  Ala. 
487;  Oxford  Iron  Co.  v.  Spradley.  46 
Ala  08;  Milner  v.  Patton,  49  Ala.  423; 
Ware  v.  Jones,  CI  Ala.  288;  Clements 
V.  Yturria,  14  Hun  (X.  Y.)  151;  Isaacs 
V.  Richmond,  00  Va.  30. 

2  Hanauer  v  Doane,  70  U.  S.  (12 
Wall.)  312,  20  L.  ed  439. 

"He  who,  being  bound  by  his  al- 
legiance to  a  government,  sells  ^oods 
to  the  agent  of  an  armed  combination 
to  overthrow  that  government,  know- 
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The  illegality  of  such  contract  is,  perhaps,  most  clear  when  it  is 
entered  into  across  the  lines  of  war  by  a  subject  of  the  nation 
whose  enemies  he  is  aiding  by  making  such  contract.'  A  contract 
by  which  a  citizen  of  a  state  which  adhered  to  the  Union,  agreed 
knowingly  to  furnish  military  stores,  including  weapons,  to  the 
Confederate  government  during  the  Civil  War,  and  to  take  cotton 
in  compensation  for  such  supplies,  is  illegal.* 

On  the  other  hand,  the  fact  that  such  contract  is  not  made 
through  the  lines  of  war,  and  that  the  parties  thereto  are  both 
domiciled  in  the  insurgent  territory,  and  that  they  both  claim 
allegiance  to  the  insurgent  government,  does  not  render  such  con- 
tract valid.'  No  recovery  can  be  had  upon  a  bond  to  secure  the 
performance  of  a  contract  to  make  weapons  for  a  seceding  state, 
which  are  to  be  used  in  resisting  the  authority  of  the  United 
States.*    A  contract  for  the  sale  of  a  plant  which  the  buyer  in- 


ing  that  the  purchaser  buys  them  for 
that  treasonable  purpose,  is  himself 
guilty  of  treason  or  a  misprision  there- 
of. He  voluntarily  aids  tiie  treason. 
He  can  not  be  permitted  to  stand  on 
the  nice  metaphysical  distinction  that, 
although  he  knows  that  the  purchaser 
buys  the  goods  for  the  purpose  of 
aiding  the  rebellion,  he  does  not  sell 
them  for  that  purpose.  The  conse- 
quences of  his  acts  are  too  serious  and 
enormous  to  admit  of  such  a  plea.  He 
must  be  taken  to  intend  the  conse- 
quences .of  his  own  voluntary  act." 
Hanauer  v.  Doane,  79  U.  S.  (12  WaU.) 
342,  20  L.  ed.  439. 

''When  a  contract  is  thus  connected 
by  its  consideration  with  an  illegal 
transaction  a  court  of  justice  will  not 
aid  its  enforcement.  It  is  sometimes 
said  that  the  test  whether  a  demand 
connected  with  an  illegal  transaction 
is  capable  of  being  enforced  at  law  is, 
whether  the  plaintifif  requires  any  aid 
from  the  illegal  transaction  to  estab- 
lish his  case.  This  test  was  given  in 
Simpson  v.  Bloss  (7  Taunt.  246),  by 
the  courts  of  Common  Pleas,  in  Eng- 
land. But  it  is  too  narrow  in  its 
terms  and  excludes  many  cases  where 


the  plaintiff  might  establish  his  case 
independently  of  the  illegal  transac- 
tion, and  yet  would  find  his  demand 
tainted  by  that  transaction.  He  might, 
in  some  instances,  establish  his  ca^e 
by  showing  a  simple  loan  of  money, 
or  a  simple  sale  of  goods,  yet  the  court 
would  hold  the  contract  of  loan  or 
sale  to  be  invalid  if  at  the  time  the 
money  was  loaned  or  the  goods  were 
sold  he  knew  they  were  to  be  used  for 
an  illegal  and  criminal  transaction,  and 
the  contract  was  made  to  further  its 
execution."  Hanauer  v.  Woodruff,  79 
U.  S.  (15  Wall.)  430,  20  L.  ed.  430. 

t  Clements  v.  Yturria,  14  Hun  (N. 
Y.)    161. 

4  Clements  v.  Yturria,  14  Hun  (N. 
Y.)   161. 

i  Hanauer  v.  Doane,  79  U.  S.  (12 
Wall.)  342,  20  L.  ed.  439;  Hanauer  v. 
Woodruff,  82  U.  S.  (15  Wall.)  430,  21 
L.  ed.  224;  Shepherd  v.  Heese,  42  Ala. 
329;  Patton  v.  Gilmer,  42  Ala.  548;  Ox- 
ford Iron  Co.  V.  Quinchett,  44  Ala.  487 ; 
Oxford  Iron  Co.  v.  Spradley,  46  Ala. 
98;  Milner  v.  Patton,  49  Ala.  423; 
Ware  v.  Jones,  61  Ala.  288;  Isaacs  v. 
Bichmond,  90  Va.  30. 

t  Patton  V.  Gilmer,  42  Ala.  64a 
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tended,  to  the  knowledge  of  the  seller,  to  use  in  making  iron  for 
the  Confederate  government,  to  assist  it  in  prosecuting  war  against 
the  United  States,  is  illegal  and  no  recovery  can  be  had  thereon.' 
No  recovery  can  be  had  upon  a  note  which  is  given  for  a  horse 
which  by  the  terms  of  the  contract  was  to  be  used  in  a  ** mounted 
company"  in  the  service  of  the  Confederacy,  and  which  was  to  be 
paid  for  as  the  purchaser  **draws  his  money,"  that  is,  his  pay 
from  the  Confederacy.*  If  A  sold  goods  to  B,  knowing  that  B 
intended  to  use  such  goods  for  the  purpose  of  clothing  soldiers  of 
the  Confederate  army,  it  was  held  that  A  could  not  recover  there- 
for.* If  A  lent  money  to  B,  knowing  that  B  intended  to  use  such 
money  to  erect  iron  works  and  to  make  iron  for  the  Confederate 
government,  A  can  not  recover  upon  such  loanJ*  No  recovery  can 
be  had  upon  a  contract  by  which  A  hires  mules  from  B,  intending, 
to  B's  knowledge,  to  use  them  in  assisting  in  the  manufacture  of 
iron  for  the  Confederate  government."  No  recovery  can  be  had  for 
supplies  and  commissary  stores  sold  to  a  supply  contractor  of  the 
Federal  government,  if  the  seller  knew  when  he  made  such  sale 
that  such  goods  were  to  be  used  for  the  Confederate  army.^*  No 
recovery  can  be  had  upon  a  promissory  note  which  was  given  for 
bonds  of  a  seceding  state  which  were  issued  by  such  state  for  the 
purpose  of  carrying  on  war  against  the  United  States.*'  A  city 
is  not  liable  upon  its  notes  which  were  issued  for  the  purpose  of 
aiding  in  the  prosecution  of  war  against  the  United  States.*^ 


§  2726.  Contracts  made  or  to  be  performed  across  the  lines  of 
war.  A  contract  which  is  made  in  time  of  war  between  persons 
who  are  subjects  of  the  respective  belligerent  powers  or  who  are 
domiciled  in  the  territory  of  the  respective  belligerent  powers,  is 
illegal.*  In  many  of  the  cases  in  which  this  question  is  presented, 
the  contract  is  also  invalid  because  it  is  made  between  one  who  is 


7  Ware  ▼.  Jones,  61  Ala.  288. 

•  Shepherd  v.  Reese,  42  Ala.  329. 

9Mibier  ▼.   Pation,  40  Ala.  423. 

W  Oxford  Iron  Co.  ▼.  Spradley,  46 
Ala.  08. 

11  Oxford  Iron  Co.  v.  Qninchett,  44 
AU.  487. 

KHananer  ▼.  Doane,  70  U.  6.  (12 
Wan.)    342,  20  L.  ed.  430. 

ISHanauer  v.  Woodruff,  82  U.  S.  (15 
Wall.)  430,  21  L.  ed.  224. 

14  Isaacs  v  Kichmond,  00  Va.  30. 


1  United  States.  United  States  v. 
Grossmayer,  76  U.  S.  (0  WaU.)  72,  10 
L.  ed.  627;  United  States  v.  Lap^nd, 
84  U.  S.  (17  Wall.)  601,  21  L.  ed.  603. 

Arkansas.  Rice  v.  Shook,  27  Ark. 
137,  11   Am.  Rep.  783. 

Indiana.  Perkins  ▼.  Rogers,  86  Ind. 
124,  0  Am.  Rep.  630. 

Louisiana.  Irwin  ▼.  Levy,  24  La. 
Ann.  302. 

Tennessee.  Nelson  v.  Trigg,  3  Tenn. 
Cas.  733. 
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a  citizen  of  the  country  in  which  it  is  sought  to  enforce  the  con- 
tract, and  who  is  domiciled  therein,  and  who  has  made  such  contract 
across  the  lines  of  war,  and  another  who  is  a  subject  of  the  belliger- 
ent power  and  who  is  domiciled  within  the  territory  of  such  power.* 
While  the  illegality  of  such  contracts  is  most  clear  where  they  are 
not  only  made  across  the  lines  of  war,  but  where 'they  are  also 
made  with  the  purpose  of  aiding  the  enemy,'  their  illegality  is  not 
limited  to  cases  in  which  they  aid  the  enemy.  If  one  who  resides 
within  the  Union  lines  advances  the  purchase  price  for  goods  which 
are  to  be  delivered  to  him  later,  in  the  Union  lines,  by  one  who 
resides  within  the  Confederate  lines,  and  such  advance  is  secured 
by  a  mortgage  upon  the  lands  of  the  vendor,  such  debt  and  mort- 
gage are  illegal  and  can  not  be  enforced  in  time  of  peace/  Even 
if  the  contract  will  enure  exclusively  to  the  benefit  of  the  subjects 
of  the  state  in  whose  courts  an  action  is  brought  thereon,  the  fact 
that  it  is  made  across  the  lines  of  war  renders  it  invalid.'  No 
action  can  be  brought  upon  a  note  which  was  given  during  the  war 
by  a  citizen  of  one  of  the  belligerent  powers  who  is  domiciled 
therein,  to  a  citizen  of  the  other  belligerent  power,  who  was  domi- 
ciled therein,  even  though  such  note  was  given  for  a  valid  pre- 
existing debt.'  It  has,  accordingly,  been  held  that  no  action  can 
be  maintained,  on  a  note  which  was  executed  and  delivered  during 
the  war,  which  was  executed  by  a  citizen  of  a  state  which  adhered 
to  the  Southern  Confederacy,  to  a  citizen  of  a  state  which  adhered 
to  the  United  States.^  If  such  a  note  is  given  for  a  prior  valid 
indebtedness,  it  has  been  held  that  such  note  might  be  sufficient 
consideration  for  a  promise  made  after  the  war  to  pay  such  note.' 
In  this  respect  a  contract  of  this  sort,  although  invalid  if  entered 
into  by  a  communication  across  the  lines  of  war,  is  not  treated  as 


2  United  SUtes.  United  SUtes  t. 
OroBsmayer,  76  U.  S.  (9  WalL)  72,  19 
L.  ed.  027. 

Arkansas.  Bice  v.  Shook,  27  Ark. 
137,  11  Am.  Rep.  783. 

Indiana.  Perkins  v.  Rogers,  35  Ind. 
124,  9  Am.  Rep.  639. 

Louisiana.  Irwin  v.  Levy,  24  La. 
Ann.  302. 

Tennessee.  Nelnon  v.  Trigg,  8  Tenn. 
Cas.  733. 

S'ee  Intercourse  with  Alien  Enemies, 
Vy  T.  Baty,  31  Law  Quarterly  RevieAv, 


30,  and  Trading  with  the  Enemy 
Amendment  Act,  by  Frank  Evans,  32 
Law  Quarterly  Review,  249. 

SGements  v.  Yturria,  14  Hun  (K. 
Y.)  161. 

4  Nelson  ▼.  Trigg,  3  Tenn.  Gas.  733. 

iRice  ▼.  Shook,  27  Ark.  137,  11  Am. 
Rep.  783;  Perkins  v.  Rogers,  35  Ind. 
124,  9  Am.  Rep.  639. 

•  Wrtght  V.  Graham,  4  W.  Va.  430. 

7  Rice  V.  Shook,  27  Ark.  137,  11  Am. 
Rep.  783. 

tLedoux  V.  Buhler,  21  La.  Ann.  130. 
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the  ordinary  illegal  contract  is  treated.'  The  fact  that  a  letter  is 
sent  by  a  citizen  of  a  state  which  adhered  to  the  United  States 
during  the  Civil  War,  to  a  citizen  and  resident  of  a  state  which 
adhered  to  the  Confederacy,  containing  a  promise  to  pay  such  debt, 
car.  not  prevent  the  operation  of  the  Statute  of  Limitations.^'' 

The  objection  in  these  cases  is  to  communication  across  the  lines 
of  war,  rather  than  of  breach  of  permanent  allegianceJ^ 

If  the  lines  of  war  are  advancing  or  retreating,  the  question  of 
allegiance  possibly  enters  into  the  consideration  of  the  validity  of 
the  contractJ^  If  a  note  is  executed  and  delivered  during  war  by 
a  citizen  of  a  state  which  adheres  to  the  Confederacy,  to  a  citizen 
of  a  state  which  adhered  to  the  United  States,  such  note  is  invalid, 
although  it  was  dated  at  a  town  which  at  that  time  was  in  the 
actual  possession  of  the  forces  of  the  United  StatesJ*  In  this  case, 
however,  the  court  did  not  insist  upon  breach  of  allegiance;  and 
the  result  which  was  reached  may  have  been  due  to  the  fact  that 
the  court  declined  to  take  judicial  notice  of  the  domicile  of  the 
party  to  the  contract  with  reference  to  the  lines  of  war  at  the  time 
of  the  transaction.  If  a  principal  appoints  an  agent  while  both 
are  domiciled  in  enemy  territory,  and  subsequently  by  an  exten* 
sion  of  the  lines  of  war  the  domicile  of  the  principid  is  in  territory 
which  is  held  in  the  military  occupation  of  the  enemy,  the  agent 
has  no  power  to  enter  into  contracts  on  behalf  of  his  principal  for 
the  purchase  of  goods  which  are  located  within  the  territory  of 
the  government  in  which  both  originally  were  domiciled.^^ 

If  the  contract  is  not  only  made  across  the  lines  of  war,  but  it 
requires  performance  across  the  lines  of  war  by  its  terms,  its 
illegality  is  even  more  clear.^*    A  contract  by  which  one  who  resides 


i  An  illegal  contract  is  generally  held 
not  to  be  a  BulBcient  consideration  for 
a  subsequent  promise  (see  S  1040),  un- 
less the  illegal  contract  is  entirely 
eliminated  by  the  new  contract  (see 
11041). 

M  Perkins  ▼.  Kogers,  35  Ind.  124,  9 
Am.  Bep.  630  (obiter,  as  the  statute  of 
limitations  was  suspended  by  reason 
of  the  war). 

11  Montgomery  v.  United  States,  82 
U.  S.  (15  Wall.)  395.  21  L,  ed.  97. 

A  contract  by  which  a  British  sub- 
ject who  was  a  resident  of  a  city  origi- 
nally  in   the   confederacy,   which   had 


been  seized  by  Union  troops,  agreed  to 
purchase  property  which  was  situated 
in  the  Confederate  lines,  from  one  who 
was  a  resident  within  such  lines,  was 
held  to  be  illegal  and  to  pass  no  title  to 
such  property  as  against  the  United 
States.  Montgomery  v.  United  States, 
82  U.  S.  (15  Wall.)  395,  21  L,  ed.  97. 

12  Rice  ▼.  Shook,  27  Ark.  137,  11  Am. 
Rep.  783. 

13  Rice  V.  Shook,  27  Ark.  137,  11  Am. 
Rep.  783. 

14  United  States  v.  Lapfinfi,  84  U.  8. 
(17  Wall.)  602,  21  L.  ed.  603. 

n  Nelson  v.  Trigg,  3  Tenn.  C>as.  733. 
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within  the  Confederate  lines  agrees  to  sell  and  deliver  goods  to 
one  who  resides  within  the  Union  lines,  is  illegal^* 

§  2727.  Contracts  with  the  enemy  not  in  aid  of  the  enemy  and 
not  involving  communication  across  lines  of  war.  Contracts  with 
reference  to  property  which  is  situated  in  the  country  of  the 
enemy  are  not  invalid  if  they  do  not  involve  communications  across 
the  lines  of  war  and  if  they  are  not  intended  to  defeat  the  right  of 
the  country,  whose  courts  are  asked  to  enforce  such  contract,  to 
confiscate  or  to  forfeit  such  property.^  A  contract  which  is  entered 
into  between  alien  enemies  who  are  resident  in  the  territory  of  the 
enemy,  for  the  sale  and  conveyance  of  realty,  siturted  in  the  ter- 
ritory of  the  enemy,  is  not  rendered  invalid  by  the  fact  that  they 
are  alien  enemies.*  A  contract  between  two  subjects  of  one  of  the 
belligerent  powers,  who  are  domiciled  in  the  territory  ox  such 
power,  for  the  sale  of  personal  property  which  is  situated  in  the 
territory  of  the  other  belligerent  power,  is  not  invalid  if  it  does 
not  operate  to  defeat  the  right  of  the  country  in  which  they  are 
resident,  to  confiscate  such  property  under  its  right  in  time  of 
war.*  These  principles  were  applied  in  the  Civil  War,  and  the 
courts  of  the  United  States  upheld  sales  of  realty  which  were 
situated  within  the  limits  of  the  Confederacy  as  between  persons 
who  were  domiciled  in  the  limits  of  the  Confederacy,*  and  also 
upheld  sales  of  personalty  which  was  situated  within  the  limits  of 
the  Confederacy  where  the  parties  to  such  sale  were  both  domi- 
ciled in  states  which  adhered  to  the  Union,*  as  long  as  such  sales 
did  not  interfere  with  the  right  of  the  United  States  to  confiscate 
or  to  forfeit  such  property. 

The  contract  entered  into  during  the  Civil  War,  between  per- 
sons who  were  domiciled  within  the  limits  of  the  Confederacy,  is 
valid,  and  will  be"  enforced  in  the  courts  of  the  United  States  after 
the  war,  if  such  contract  did  not  tend  to  aid  the  Confederacy  in 

16  Nelson  v.  Trigg,  3  Tenn.  Cas.  733.  See  also,  Corbett  v.  Nutt,  77  U.  S. 

1  Conrad  v.  Waples,  96  U.  fi.  279,  24       (10  Wall.)  464,  19  L.  ed.  976. 

L.  ed.  721.  3Brigg8  v.  United  States,  143  U.  S. 

See  also,  Corbett  v.  Nutt,  77  U.  S.  346,  36  L.  ed«  180. 

(10  Wall.)   464,  19  L.  ed.  976;  Briggs  4  Conrad  v.  Waples,  96  U.  S.  279,  24 

V.  United  States,  143  U.  S.  346,  36  L.  L.  ed.  721. 

ed.  180.  See  also,  Corbett  v.  Nutt,  77  U.  S. 

2  Conrad  v.  Waples,  96  U.  S.  279,  24  (10  WaU.)  464,  19  L.  ed.  976. 

Jj.  ed.  721.  » Briggs  v.  United  States,  143  U.  a 

346,  36  L.  ed.  180. 
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carrying  on  the  war.*  A  bond  given  pursuant  to  Confederate  stay 
laws,  will  be  enforced  after  the  war,^  and  even  if  such  laws  are 
imconstitutional,  the  parties  who  have  obtained  a  stay  under  such 
laws  will  not  be  permitted  to  take  advantage  of  their  unconstitu- 
tionality.* 

§  2728.  Special  types  of  contract.  The  application  of  the  fore- 
going principles  to  the  various  types  of  contract  ordinarily  renders 
them  invalid  wherever  they  involve  the  formation  of  the  contract 
by  communications  across  the  lines  of  war,  wherever  the  perform- 
ance involves  crossing  the  lines  of  war,  or  wherever  the  contract 
is  one  which  will  tend  to  aid  the  public  enemy;  while  other  types 
of  contract  are  ordinarily  held  to  be  valid.  No  effect  can  be  given 
to  a  recognition  of  a  pre-existing  indebtedness  by  means  of  a  com- 
munication across  the  lines  of  war.*  The  fact  that  such  communi- 
cation will  be  to  the  advantage  of  the  citizen  of  the  country  in 
which  the  case  is  tried,  does  not  alter  the  general  rule  as  to  the 
invalidity  of  the  contract  or  the  transactions  which  are  formed  by 
communication  across  the  lines  of  war.'  No  action  can  be  main- 
tained on  a  note  which  was  executed  and  delivered  during  the  war, 
and  which  was  executed  by  a  citizen  of  a  state  which  adhered  to  the 
Southern  Confederacy,  to  a  citizen  of  a  state  which  adhered  to  the 
United  States.'  No  action  can  be  brought  upon  a  note  which  was 
given  during  the  war  by  a  citizen  of  one  of  the  belligerent  powers 
who  is  domiciled  therein,  to  a  citizen  of  the  other  belligerent 
power,  who  was  domiciled  therein,  even  though  such  note  was 
given  for  a  valid  pre-existing  debt.^  If  such  a  note  is  given  for  a 
prior  valid  indebtedness,  it  has  been  held  that  such  note  might  be 
sufficient  consideration  for  a  promise  made  after  the  war  to  pay 
such  note.'  In  this  respect  a  contract  of  this  sort,  although  invalid 
if  entered  into  by  a  communication  across  the  lines  of  war,  is  not 
treated  as  the  ordinary  illegal  contract  is  treated.*  No  effect  can 
be  given  to  an  acknowledgment  of  a  debt  by  a  communication 

•  Daniels  v.  Tearney,  102  U.  S.  415,  2  Rice  v.  Shook,  27  Ark.  137,  11  Am. 

26L.ed.  187.  Rep.   78.3;    Perkins  v.   Rogers,  35  Ind. 

7  Daniels  v.  Teamey,  102  U.  S.  415,  124,  9  Am.  Rep.  639. 
26  L.  ed.  187.  JRice  v.  Shook,  27  Ark.  137,  11  Am. 

t  Daniels  v.  Teamey,  102  U.  S.  416,  "  Rep.  783. 
26  L.  ed.  187.  4  Wright  v.  Graham,  4  W.  Va.  430. 

IRice  V.  Shook,  27  Ark.  13T,  11  Am.  BLedoux  v.  Buhler,  21  La.  Ann.  130. 

Rep.   783 ;   Perkins  v.  Rogers,  35  Ind.  S  An  illegal  contract  is  generally  held 

124,  9  Am.  Rep.  639.  not  to  be  a  sufficient  consideration  for 
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across  the  lines  of  war  for  the  purpose  of  preventing  the  operation 
of  the  Statute  of  Limitations.^ 

A  contract  of  sale  which  is  made  by  communications  either  in 
person  or  by  agent,  between  a  seller  who  is  domiciled  in  one  of  the 
belligerent  countries,  and  a  purchaser  who  is  domiciled  in  the  other 
of  the  belligerent  countries,  is  invalid.'  A  contract  by  which  a 
debtor  who  resides  within  the  lines  of  the  Confederacy,  agrees  to 
purchase  cotton  for  his  creditor,  who  resides  within  the  Union 
lines,  in  satisfaction  of  a  debt  which  existed  when  the  Civil  War 
began,  is  illegal  and  such  purchase  by  the  debtor  does  not  pass 
title  to  such  cotton  to  the  creditor.'  If  the  contract  is  made  by 
communications  across  the  iines  of  war  between  persons  who  are 
domiciled  respectively  in  the  territory  of  the  belligerent  powers, 
the  fact  that  the  goods  are  not  delivered  until  after  the  termination 
of  the  war  does  not  prevent  the  contract  from  being  illegal.^*  A 
contract  by  which  American  subjects  agree  during  the  time  of  war 
to  purchase  goods  from  one  who  is  a  subject  of  the  hostile  power, 
and  who  is  domiciled  in  the  territory  of  such  power,  is  illegal  even 
if  the  goods  are  not  delivered  until  after  the  termination  of  the 
war,  and  an  agent  of  the  subject  of  the  United  States  who  trans- 
mits such  order  to  the  purchaser  and  who  advances  the  money 
therefor,  can  not  recover  against  the  purchasers.^* 

If  the  contract  is  not  only  made  by  communication  across  the 
lines  of  war,  but  also  involves  performance  by  the  transportation 
of  goods  across  the  lines  of  war,  such  contract  is  even  more  clearly 


a  subsequent  promise  (see  §  1040),  un- 
less the  illegal  contract  is  entirely 
eliminated  by  the  new  contract  (see 
§  1041). 

7  Perkins  v.   Rogers,   35   Ind.   124,   9 
Am.  Eep.  630  (obiter). 

•  Scholefield  v.  Eichelberjrer,  32  U.  S. 
(7  Pet.)  586,  8  L.  ed.  703;  United 
States  V.  Grossmayer,  76  U.  S.  (9 
Wall.)  72,  19  L.  ed.  627;  Montgomery 
V.  United  States,  82  U.  S.  (15  WaU.) 
305,  21  L.  ed.  97;  Williams  v.  Gay,  21 
La.  Ann.  110;  Haney  v.  Manning,  21 
La.  Ann.  166;  Irwin  v.  Levy,  24  La. 
Ann.  302;  Nelson  v.  Trigg,  3  Tenn. 
Cas.  733;  Rhodes  v.  Summerville,  61 
Tenn.  (4  Heisk.)  204. 

•  United  States  v.  Groftsmayer,  76  U. 
S.  (9  Wall.)  72,  19  L.  ed,  627. 


13  Scholefield  v.  Eichelberger,  32  U. 
S.  (7  Pet.)  686,  8  L.  ed.  793. 

11  Scholefield  v.  Eichelberger,  32  U. 
S.  (7  Pet.)  686.  8  L.  ed.  793. 

"The  consideration  fatal  to  the  claim 
of  the  plaintiffs,  that  the  letter  on 
which  these  advances  were  made  was 
in  itself  a  nullity,  and  could  not  be 
made  the  basis  of  a  contract,  on  which 
tliis  court  would  entertain  a  suit;  the 
purchases  made  under  it  could  add 
nothing  to  its  validity,  nor  were  these 
goods  ever  the  property  of  these  plain- 
tiffs, for  they  were  purchased  for  these 
defendants,  and  finally  shipped  to 
them  as  their  goods,  not  those  of  the 
plaint ifl's.  The  plaintiffs  advanced  the 
money;  with  them  the  contract  was 
for  money  paid  and  expended,  but  in 
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illegal.'^  A  contract  by  which  one  who  resides  within  the  Con- 
federate lines  agrees  to  sell  and  deliver  goods  to  one  who  resides 
within  the  Union  lines,  is  illegalJ' 

No  recovery  can  be  had  for  services  w^hich  are  rendered  in  the 
formation  or  in  the  performance  of  such  contracts.^*  No  recovery 
can  be  had  for  services  rendered  as  agent  in  purchasing  cotton 
from  persons  residing  within  the  Confederate  lines  for  persons 
residing  within  the  Union  lines,^*  or  for  services  rendered  as  an 
agent  in  attending  to  transporting  cotton  from  the  Confederacy  to 
the  Union  lines  and  for  selling  it  in  the  Union  linesJ*  No  recovery 
can  be  had  for  animals  which  were  sold  for  the  purpose  of  hauling 
goods  across  the  Union  lines  during  the  Civil  War."  No  recovery 
can  be  had  for  services  in  hauling  goods  through  the  Union  lines 
during  the  Civil  War.^* 

The  fact  that  one  of  the  parties  who  is  domiciled  in  the  territory 
of  one  of  the  belligerents  is  not  an  enemy,  but  a  neutral,  does  not 
render  such  eontract  validJ* 

One  who  is  domiciled  in  the  territory  of  one  of  the  belligerent 
powers,  can  not  appoint  an  agent  to  act  in  the  territory  of  the 
other  belligerent  power  during  the  period  of  the  war.*  While  such 
agent  has  no  power  to  bind  his  principal  by  executory  contracts, 
it  has  been  held  that  if  a  payment  is  made  to  such  agent  during 
the  time  of  the  war,  and  such  agent  pays  such  money  over  to  his 
principal  after  the  war,  the  principal  can  not  collect  such  indebted- 
ness again  from  the  debtor.^^ 

§2729.  Contracts  with  the  enemy  under  express  or  implied 
authority — Licenses.    If  a  license  to  trade  with  the  enemy  by  the 


the  purchase  and  sale  of  the  goods 
tliey  were  but  the  agents,  carrying 
into  efTect  a  contract  bi'tween  the  seU- 
er  and  these  defendants."  Scholefleld 
V.  Eichelberger,  32  U.  S.  (7  Pet.)  586, 
8  L.  ed.  703. 

tt  Kelson  v.  Trigg,  3  Tenn.  Cas.  733. 

13  Nelson  v.  Trigg,  3  Tenn.  Cas.  733. 

14  Williams  V.  Cay,  21  La.  Ann  110; 
Ilaney  v.  Manning,  21  La.  Ann.  166; 
In»*in  V.  Levy,  24  La.  Ann.  302;  Khodes 
▼.  Summerville,  51  Tenn.  (4  Ileifik  ) 
204. 

1»  Irwin  V    Levy,  24  La.  Ann.  302. 
ISKhodes  v.    Summerville,  51    Tenn. 
(4  Heisk.)  204. 


17  Haney  v.  Manning,  21  La.  Ann. 
166. 

IS  Williams  v.  Gay,  21  La.  Ann.  110; 
Ilanoy  v.  Manning,  21  La.  Ann.  166. 

1*  Montgomery  v.  United  States,  82 
U.  S.  (15  Wall.)  395.  21  L.  ed.  97. 

M  United  States  v.  Grossmayer,  76 
U.  S.  (9  Wall.)  72.  10  L.  ed.  627; 
United  States  v.  Lap«n§,  84  U.  S.  (17 
Wall.)  602,  21  L.  ed.  603;  Hubbard  v. 
^latthews,  54  X.  Y.  43,  13  Am.  Rep. 
r)02. 

21  Small's  Administrator  v.  Lump- 
kin's Administrator,  69  Va.  (28  Gratt.) 
832. 
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department  of  the  government  which  has  authority  to  grant  such 
license  is  granted,  contracts  with  the  enemy  which  are  entered 
into  under  such  license  are  validJ  Licenses  of  this  sort  are  con- 
strued liberally,'  but  at  the  same  time  substantial  performance  is 
necessary.*  A  license  may  be  given  in  general  terms  or  by  fair 
implication,  as  well  as  given  in  specific  terms  to  a  definite  indi- 
vidual/ The  fact  that  the  United  States  mail  service  was  contin- 
ued between  the  states  which  adhered  to  the  Union  and  certain  of 
the   Southern   states   after   the   President's   proclamation    of   the 


IFeise  v.  Bell,  4  Taunt.  4  (question 
of  construction  of  license) ;  Flindt  v. 
Scott,  5  Taunt.  674;  Hamilton  v.  Dillin, 
88  U.  S.  (21  Wall.)  73,  22  L.  ed.  528. 

"A  state  of  war  may  exist,  and  yet 
commercial  intercourse  be  lawful.  They 
are  not  necessarily  inconsistent  with 
each  other.  Trading  with  a  public  en- 
emy may  be  authorized  by  the  sov- 
ereign, and  even  to  a  limited  extent 
by  a  military  commander.  Such  per- 
missions or  licenses  are  partial  suspen- 
sions of  the  laws  of  war,  but  not  of 
the  war  itself.  In  modern  times  they 
are  very  common.  Bynkershoek,  in 
his  Quaest.  Jur.  Pub.,  lib.  1,  c.  3,  while 
asserting  as  a  universal  principle  of 
law  that  an  immediate  consequence  of 
the  commencement  of  war  is  the  inter- 
diction of  all  commercial  intercourse 
between  the  subjects  of  the  states  at 
war,  remarks:  *The  utility,  however, 
of  merchants,  and  the  mutual  wants 
of  nations,  have  almost  got  the  better 
of  tlie  laws  of  war  as  to  commerce. 
Hence  it  is  alternatively  permitted  and 
forbidden  in  time  of  war,  as  princes 
think  it  most  for  the  interests  of  their 
subjects.  A  commercial  nation  is  anx- 
ious to  trade,  and  accommodates  the 
laws  of  war  to  the  greater  or  lesser 
want  that  it  may  be  in  of  the  goods 
of  others.  Thus  sometimes  a  mutual 
commerce  is  permitted  generally; 
Fometimes  as  to  certain  merchandise 
only,  while  others  are  prohibited;  and 
sometimes  it  is  prohibited  altogether.* 
Halleck,  in  his  'Treatise  on  the  Laws 


of  War/  pages  676  et  seq.,  discuasea 
this  subject  at  considerable  length,  and 
remarks:  'That  branch  of  the  govern- 
ment to  which,  from  the  form  of  its 
constitution,  the  power  of  declaring 
or  making  war  is  intrusted,  has  an  un- 
doubted right  to  regulate  and  modify, 
in  its  discretion,  the  hostilities  which 
it  sanctions.  *  *  *  In  England, 
licenses  are  granted  directly  by  the 
crown,  or  by  some  subordinate  officer 
to  whom  the  authority  of  the  crown 
has  been  delegated  either  by  special 
instructions  or  under  an  act  of  parlia- 
ment. In  the  United  States,  as  a  gen- 
eral rule,  licenses  are  issued  under  the 
authority  of  ah  act  of  Congress;  but 
in  special  cases  and  for  purposes  im- 
mediately connected  with  the  prosecu- 
tion of  the  war,  they  may  be  granted 
by  the  authority  of  the  President,  as 
commander-in-chief  of  the  military 
and  naval  forces  of  the  United 
States.'"  Matthews  v.  McStea,  91  U. 
S.  7,  23  L.  ed.  188. 

2  Flindt  V.  Scott,  5  Taunt.  674. 
"These    licenses    to    trade,    however 

they  may  have  been  formerly  con- 
strued strictly,  are  now  in  all  courts 
construed  more  liberally  and  favorably 
to  trade,  in  order  to  effectuate  the 
benefits  intended  to  result  from  them.** 
Flindt  V.  Scott,  6  Taunt.  674. 

3  Williams  v.  Marshall,  6  Taunt.  390; 
Camelo  v.  Britten,  4  B.  A  Aid.  184. 

4  Matthews   v.   McStea,   91   U.   S.   7, 
23  L.  ed.  188. 
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blockade  of  the  ports  of  seceding  states,  together  with  the  fact 
that  at  a  subsequent  time  commercial  intercourse  between  such 
states  was  expressly  forbidden,  shows  by  fair  implication  that  up 
to  the  later  proclamation  commercial  intercourse  between  such 
states  was  authorized.*  A  license  given  to  a  specific  individual  is 
ordinarily  personal,  and  it  is  therefore  non-assignable  unless  made 


S  Matthews  v.  McStea,  01  U.  S.  7, 
23  L.  ed.  188. 

'^t  being,  then,  settled  that  a  war 
may  exist,  and  yet  that  trading  with 
the  enemy,  or  commercial  intercourse, 
may  be  allowable,  we  are  brought  to 
inquire  whether  such  intercourse  was 
allowed  between  the  loyal  citizens  of 
the  United  States  and  the  citizens  of 
Louisiana  until  the  23rd  of  April,  1861, 
when  the  acceptance  was  made  upon 
which  this  suit  was  brought.  And,  in 
determining  this,  the  character  of  the 
war  and  the  manner  in  which  it  was 
commenced  ought  not  to  be  overlooked. 
No  declaration  of  war  was  ever  made. 
The  President  recognized  its  existence 
by  proclaiming  a  blockade  on  the  10th 
of  April;  and  it  then  became  his  duty 
as  well  as  his  right  to  direct  how  it 
should  be  carried  on.  In  the  exercise 
of  this  right  he  was  at  liberty  to  allow 
or  license  intercourse,  and  his  procla- 
mations, if  they  did  not  license  it,  ex- 
pressly did,  in  our  opinion,  license  it 
by  very  cogent  implications.  It  is  im- 
possible to  read  them  without  a  con- 
viction that  no  interdiction  of  commer- 
cial intercourse,  except  through  the 
ports  of  the  designated  states,  was  in- 
tended. The  first  was  that  of  April  1.5, 
1861.  The  forts  and  property  of  the 
United  States  had,  prior  to  that  day, 
been  forcibly  seized  by  armed  forces. 
Hostilities  had  commenced,  and,  in  the 
light  of  subsequent  events,  it  must  be 
considered  that  a  state  of  war  then 
existed.  Tet  the  proclamation,  while 
caning  for  the  militia  of  the  several 
states  and  stating  what  would  prob- 
ably be  tlie  fint  services  assigned  to 


them,  expressly  declared  that,  'in  every 
event,  the  utmost  care  would  be  ob* 
served,  consistently  with  the  reposses- 
sion of  the  forts,  places  and  property 
which  had  been  seized  from  tlie  union, 
to  avoid  any  devastation,  destruction 
of  or  interference  with  property  or 
any  disturbance  of  peaceful  citizens 
in  any  part  of  the  country.'  Mani* 
festly  this  declaration  was  not  a 
mere  military  order.  It  did  not  con- 
template the  treatment  of  the  inhabi- 
tants of  the  states  in  which  the  un- 
lawful combinations  mentioned  in  the 
proclamation  existed  as  public  ene- 
mies. It  announced  a  different  mode 
of  treatment — the  treatment  due  to 
friends.  It  is  to  be  observed  that  the 
proclamation  of  April  15,  1861,  was 
not  a  distinct  recognition  of  an  exist- 
ing state  of  war.  The  President  had 
power  to  recognize  it.  The  Prize  Cases 
(2  Black,  635) ;  but  he  did  not  prior  to 
his  second  proclamation,  that  of  April 
10th,  in  which  he  announced  the  block- 
ade. Even  then  the  war  was  only  in- 
ferentially  recognized;  and  the  meas- 
ures proposed  were  avowed  to  be  Vith 
a  view  to  *  *  *  the  protection  of  the 
public  peace  and  the  lives  and  property 
of  quiet  and  orderly  citizens  pursuing 
their  lawful  occupations,  until  Con- 
gress shall  have  assembled '  The  refer- 
ence here  was  plainly  to  citizens  of  the 
insurrectionary  states;  and  the  pur- 
pose avowed  appears  to  be  inconsistent 
with  their  being  regarded  as  public 
enemies,  and  consequently  debarred 
from  intercourse  with  the  inhabitants 
of  states  not  in  insurrection.  The  only 
with    the    business    rela- 
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so  by  its  express  terms.*  If  a  license  to  trade  with  the  enemy 
includes  authority  to  transport  property  to  thf/  country  of  the 
enemy  and  to  bring  property  back  therefrom,  it  ordinarily  pro- 
tects the  property  of  the  enemy  which  is  tratt«ported  under  such 
license  from  condemnation  as  prize,  by  the  government  which  issues 
such  license.^  A  license  which  is  not  given  by  competent  authority 
is  invalid,*  even  though  action  has  been  ta?:en  in  reliance  upon  the 
validity  of  such  license  to  the  detriment  of  the  parties  who  have 
thus  acted.  While  a  license  renders  treating  wnth  the  enemy 
lawful  as  between  the  government  which  issues  such  license  and 
the  party  to  whom  it  is  issued,  it  has,  of  course,  no  effect  upon  the 
legality  of  such  treating  as  between  the  parties  to  whom  the 
license  is  issued  and  the  enemy.' 

§  2730.  Bansom  of  vessels  and  support  of  prisoners.  Even  in 
the  absence  of  an  express  license  or  of  circumstances,  other  than 
those  of  war  in  general,  from  which  an  implied  license  might  be 
inferred,  the  courts  have  in  former  times  been  inclined  to  recog- 
nize the  validity  of  certain  contracts  made  in  time  of  war  with  the 
enemy  across  the  lines  of  war  on  account  of  the  special  necessities 
of  the  case.  At  the  time  when  privateering  was  encouraged,  and 
when  the  crews  of  public  vessels  were  allowed  a  share  in  prize 
money  arising  from  the  proceeds  of  captured  enemy  merchant  ves- 
sels, it  became  the  custom  for  the  captor  to  permit  the  captured 
vessel  to  go  free  on  receiving  a  ransom  bill  which  provided  for 


tions  of  citizenn  in  all  parts  of  tbe 
country,  contemplated  by  the  proda- 
mation,  seems  to  have  been  such  as  the 
blockade  might  cause.  And  that  it 
was  understood  to  be  an  assent  by  the 
executive  to  continue  business  inter- 
course may  be  inferred  from  the  sub- 
sequent action  of  the  government  (of 
which  we  may  take  judicial  notice)  in 
continuing  the  mail  service  in  Louisi- 
ana and  the  other  insurrectionary 
states  lon^  after  the  blockade  was  de- 
clared. If  it  was  not  such  an  assent 
or  permission,  it  was  well  fitted  to  de- 
ceive the  public*  But  in  a  civil  more 
than  in  a  foreipi  war,  or  a  war  de- 
clared, it  is  important  that  unequivocal 
notice  should  be  ^ven  of  the  iUegality 
of   traffic   or   commereial   intercourse; 


for,  in  a  civil  war,  only  the  govern- 
ment can  know  when  the  insurrection 
has  assumed  the  character  of  war." 
Matthews  v.  McStea,  91  U.  S.  7,  28  L. 
ed.  188. 

tFeise  ▼.  Thompson,  1  Taunt.  121. 

TFIindt  v.  Scott,  5  Taunt.  074.  (A 
policy  of  insurance  on  such  property  is 
therefore  valid  by  the  law  of  aueli 
state.) 

•  The  Sea  Lion,  72  U.  S.  (5  WaH.) 
630,  18  L.  ed.  618;  CoppeH  ▼.  Hall,  74 
U.  S.  (7  WaU.)  642,  19  L.  ed.  244. 

•  The  Hiram,  12  U.  S.  (8  Crandi.) 
444,  3  L.  ed.  619;  The  Hiram,  14  U.  & 
(1  Wheat.)  440,  4  L.  ed.  131;  Patton  v. 
Nicholson,  16  U.  S.  (3  Wheat.)  204»  4 
L.  ed.  371. 
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the  payment  of  a  certain  amount  of  money  as  consideration  for 
such  release  from  capture.^  This  practice  was  very  beneficial  to 
the  owners  of  the  captured  vessel  and  cargo,  for  the  amount 
exacted  as  ransom  was  naturally  much  less  than  the  value  of  the 
goods,  and  it  was  very  beneficial  to  the  captor  personally,  since  it 
relieved  him  from  the  necessity  of  taking  his  prize  into  port  and 
dividing  his  crew,  and  made  it  possible  for  him  to  effect  many 
more  captures  in  a  given  space  of  time  than  he  could  otherwise. 
For  these  reasons,  and  without  considering  the  interests  of  the 
government,  the  courts  of  admiralty  were  inclined  at  a  very  early 
period  to  enforce  ransom  bills  if  given  to  a  citizen  of  an  enemy 
government,*  although  a  ransom  effected  by  pirates  was  held  to 
be  illegal;'  and  if  paid,  could  be  recovered  if  the  party  to  whom 
the  payment  was  made  was  within  the  jurisdiction  of  the  court.* 
The  courts  of  admiralty  continued  for  a  long  period  of  time  to 
enforce  ransom  bills  and  contracts  for  ransom,*  although  the  dif- 
ficulty of  distinguishing  in  all  cases  between  a  privateer  and  a 
pirate  led  to  the  custom  of  taking  hostages  to  enforce  payment  of 
the  ransom* 

The  common  law  recognized  the  validity  of  these  contracts  when 
brought  before  them  collaterally.*  A  contract  by  which  a  captain 
agreed  to  pay  the  wages  of  a  seaman  if  he  would  consent  to  act 
as  hostage,  was  held  to  be  valid.^  The  common-law  courts  refused 
to  prohibit  the  sentence  of  a  court  of  admiralty  against  a  vessel 
for  ransom.*  A  draft  drawn  by  the  captain  of  the  captured  vessel 
for  ransom  was  held  to  be  enforceable  if  properly  accepted.*  The 
immunity  conferred  upon  the  ransom  vessel  until  it  had  completed 
its  voyage,  was  held  tO  exist  not  only  against  all  vessels  of  the 
coontry  of  the  captor,  but  also  against  all  allies.^ 


IFor  a  general  discussion  of  this 
subject,  see  Ransom  Billfl,  hj  W.  Se- 
nior, 34  Law  Quarterly  Review,  49. 

1  Libels  in  Admiralty,  File  13,  Nos. 
83  and  92  (1545  A.  D.),  11  Selden  So- 
ciety (2  Select  Pleas  in  Admiralty), 
p.  Ixvi;  Libels  in  Admiralty,  File  32, 
Ko.  30  (1.561,  1562),  11  Selden  Society 
(2  Select  Pleas  in  Admiralty),  p.  Ixviii. 

t  Joliff  V.  Bawdett,  1 1  Selden  Society 
(2  Select  Pleas  in  Admiralty)  164. 

4  Joliff  V.  Bawdett,  11  Selden  Society 
(2  Select  Pleas  in  Admiralty)  164. 


BThe  Charming  Nancy,  Maraden*s 
Admr.  398;  The  Patrixent,  Marsden's 
Admr.  398. 

•  Yates  V.  Hall,  1  T.  R.  73;  Wilson 
V.  Bird,  1  Ld.  Raym.  22. 

1  Yates  V.  Hall,  1  T.  R.  73. 

•  Wilson  V.  Bird,  1  Ld.  Ravm.  22. 

•  Goodrich  ▼.  Gordon,  15  Johns.  (N. 
Y.)  6. 

It  Miller  ▼.  The  Resolution,  2  IT.  S. 
(2  Dall.)  1,  1  L.  ed.  263. 
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The  attempt  was  finally  made  to  enforce  ransom  bills  in  a  court 
of  common  law  by  a  direct  action  against  the  owner  of  the  vessel 
or  of  the  goods  on  whose  behalf  the  ransom  bill  was  given,  instead 
of  proceeding  in  admiralty  against  the  vessel  on  behalf  of  the 
hostage.  At  one  time  the  English  courts  under  Mansfield's  influ- 
ence seemed  inclined  to  receive  this  bit  of  admiralty  law  and  to 
allow  such  an  action ;  ^^  and  this  view  was  entertained  by  the  courts 
of  the  United  States."  In  a  subsequent  case,  however,^'  some  of 
the  judges  appear  to  differ  from  Lord  Mansfield  as  to  the  power 
of  the  common-law  courts  to  enforce  bills  of  ransom;  and  a  judg- 
ment, rendered  in  form  for  the  plaintiff  in  order  to  permit  the 
parties  to  go  to  a  higher  court,  was  reversed  on  error  on  the  ground 
that  an  alien  enemy  could  not  sue  in  English  courts  to  recover  a 
right  which  he  had  claimed  to  acquire  during  actual  warJ*  While 
the  facts  in  this  case  arose  before  English  legislation,  the  result 
was  possibly  influenced  by  the  fact  that  Parliament  had  come  to 
the  conclusion  that  the  interests  of  the  government  should  be  con- 
sidered rather  than  those  of  the  privateer  and  of  the  captured 
vessel;  and  it  had  forbidden  contracts  for  the  ransom  of  an  English 
vessel^*  With  the  disappearance  of  privateering,  the  capture  of 
enemy  vessels  on  the  hiprh  soas  by  private  enterprise  for  the  pur- 
pose of  gain  ceased,  and  with  it  ceased  the  practice  of  giving  ran- 
som bills. 

Considerations  of  humanity  induced  the  courts  to  uphold  con- 
tracts made  with  alien  enemies  who  were  domiciled  in  an  enemy 
country  for  the  support  of  prisoners  of  warJ* 

m 

EFFECT  OF  WAR  ON  PRIOR  CONTRACTS 

§  2731.  Effect  of  war  on  pre-existing  contracts — Oeneral  prin- 
ciples.   War  affects  many  prior  valid  contracts  which  have  been 

11  Ricord  v.  Bettenham,  3  Burr.  1734;  W  22  Geo.  Ill,  c.  25,  $§  2.  3. 

Gomu  V.  Blackburne,  2  Douj?.  640.  Subsequently    English   captors    were 

12  Miller  v.  The  Resolution,  2  U.  S.      forbidden    to    ransom    foreign    vessels 
(2  Dall.)  1,  1  L.  ed.  263.  except  in  cases  of  extreme  necessity. 

18  Anthon  v.  Fisher,  3  Doug.  166.  33  Geo.  Ill,  c.  66,  S  36. 

See  also,  Anthon  v.  Fisher,  2  Doug.  HAntoine    v.    Morshead,    6    Taunt. 

649,  note.  237;    Daubuz   v.    Morshead,    6    Taunt. 

14  Anthon  ▼.  Fisher.  3  Doug.  166.  332. 

See  also,  Anthon  vt  Fisher,  2  Doug. 
649,  note. 
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entered  into  by  the  citizens  of  the  respective  belligerents,  or  which 
require  for  their  performance  commercial  intercourse  across  the 
lines  of  war,  or  the  performance  of  which  will  tend  to  aid  the 
country  which  is  the  enemy  of  that  in  whose  courts  it  is  sought  to 
enforce  such  contract. 

While  contracts  are  either  dissolved  or  suspended  if  they  fall 
within  these  classes,^  there  has  been  a  marked  lack  of  harmony  in 
judicial  expression  as  to  the  test  or  tests  which  are  to  be  applied 
for  determining  what  effect,  if  any,  war  has  upon  prior  contracts. 
Occasionally  language  is  used  which  seems  to  imply  that  war  ter- 
minates all  prior  contracts  between  the  citizens  of  the  respective 
belligerents,  but  this  rule  is  far  too  sweeping.  The  very  courts 
wbich  have  occasionally  expressed  such  views  have  enforced  many 
such  contracts,  at  least  after  the  termination  of  the  war.  It  has 
been  suggested  that  the  only  contracts  which  will  be  ended  by  the 
war  are  those  which  tend  to  aid  the  enemy  or  which  are  contrary 
to  the  general  policy  of  the  government  in  whose  courts  it  is  sought 
to  enforce  such  contract.*  It  has  been  suggested  that  the  test  of 
the  effect  of  war  upon  the  contract  is  whether  the  contract  re- 
quires commercial  intercourse  across  the  lines  of  war.' 

It  has  been  suggested  that  if  the  contract  is  to  the  disadvantage 
of  the  alien  enemy,  it  is  not  affected  by  the  war;*  but  if  this  is 
to  be  construed  as  meaning  that  contracts  which  involve  commer- 
cial intercourse  across  the  lines  of  war  will  be  enforced  if  dis- 
advantageous to  the  alien,  the  principle  is  opposed  by  the  great 
weight  of  authority .•  The  rule  which  forbids  dealings  of  a  com- 
mercial character  with  the  enemy  in  time  of  war,  originated  in 
the  idea  that  every  subject  of  one  of  the  belligerent  powers  was  at 
war  with  every  subject  of  the  other  belligerent  power,  and  that 


IConley  v.  Burson,  48  Tenn.  (1 
Heisk.)  145. 

2  Sands  v.  New  York  Life  Ins.  Co., 
50  N.  Y.  626,  10  Am.  Rep.  535. 

9  Winiams  ▼.  Paine,  7  D.  a  App.  116. 

While  the  result  which  was  reached 
in  this  case  was  correct,  the  real  point 
which  was  decided,  that  a  power  of 
attorney  to  convey  land  was  not  re- 
voked as  a  matter  of  law  by  the  fact 
that  the  donor  of  the  power  who  had 
given  such  power  in  the  District  of 
Columbia  before  the  outbreak  of  the 
Civil  War  for  the  purpose  of  conveying 


land  in  such  district,  had  gone  to  the 
Confederacy  at  the  outbreak  of  the 
war,  and  had  remained  there.  The 
facta  of  the  case,  therefore,  fall  short 
of  authorizing  the  broad  rule  that  com- 
mercial intercourse  is  the  sole  test  or 
even  the  primary  test.  Williams  v. 
Paine,  169  U.  S.  55,  42  L.  ed.  658. 

See  §§2747  et  seq. 

4Compagnie  Universelle  de  Tele- 
graphie  v.  Unite<i  States  Service  Cor- 
poration, 84  N.  J.  Eq.  604,  05  Atl.  187. 

•  See  §  2734. 
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commercial  intercourse  involved  a  breach  of  his  allegiance;  while 
in  most  of  these  cases  the  same  result  is  now  justified  on  the  ground 
that  such  commercial  intercourse  may  be  of  advantage  to  the 
enemy  in  enabling  it  to  carry  on  the  war.* 

§  2732.  Nationality  or  domicile  of  parties  as  test.  Whether  a 
natural  person  is  to  be  regarded  as  an  alien  enemy  or  not,  within 
the  meanings  of  the  rule  which  forbid  trading  with  the  enemy,  is 
to  be  determined  by  his  personal  domicile  or  hig  business  domicile, 
rather  than  by  his  nationality.^  If  the  person  who  has  assumed  a 
domicile  in  the  country  of  the  enemy,  is  in  fact  a  native  subject  of 
such  country,  and  if  he  has  assumed  a  domicile  in  the  country  of 
his  nationality  in  anticipation  of  the  outbreak  of  war,  he  is  still  to 
be  treated  as  an  alien  enemy.* 


•  Porter  V.  Freudenberg  [1015],  1  K. 
B.  857. 

'*ThiB  law  was  founded  in  earlier 
days  upon  the  conception  that  all  sub- 
jects owin*;  aUej^iance  to  the  crown 
were  at  war  with  the  subjects  of  the 
state  at  war  with  the  crown,  and  later 
it  was  pounded  upon  public  policy, 
which  forbids  the  doing  of  acts  that 
will  be  or  may  be  to  the  adyanta<;e  of 
the  enemy  state  by  increasing  its  ca- 
pacity for  prolonging  hostilities  ia 
adding  to  the  credit,  money  or  goods, 
or  other  resources  available  to  indi- 
viduals in  the  enemy  state."  Porter 
V.  Freudenberg  [1015],  I  K.  B.  857. 

1  Porter  V.  Freudenberg  [1015],  1 
K.  B.  a57. 

'Trading  with  a  British  subject  or 
the  subject  of  a  neutral  state  carry- 
ing on  business  in  the  hostile  territory 
is  as  much  assistance  to  the  alien 
enemy  as  if  it  were  with  a  subject  of 
enemy  nationality  carrying  on  busi- 
ness in  the  enemy  state,  and,  there- 
fore, for  the  purpose  of  the  enforce- 
ment of  civil  rights,  they  are  equally 
treated  as  alien  enemies.  It  is  clear 
law  tliat  the  teiit  for  this  purpose  is 
not  nationality  but  the  place  of  carry- 
ing  on    the   business.     Wells   v.    Wil- 


liams (I  Ld.  Baym.  282);  McGonnell 
▼.  Hector,  per  Lord  Alvanley  C.  J. 
(3  Bos.  &  P.  11.3);  .Tanson  v.  Drie- 
fontein  Consolidated  Mines  [(1002)  A. 
C  505],  per  Lord  Lindley.  When 
considering  the  enforcement  of  civil 
rights  a  person  may  be  treated  as  the 
subject  of  an  enemy  state,  notwith- 
standing that  he  is  in  fact  a  subject 
of  the  British  Crown  or  of  a  neutral 
state.  Conversely,  a  person  may  bo 
treated  as  a  subject  of  the  Crown 
notwithstanding  that  he  is  in  fact  the 
subject  of  an  enemy  state.*'  Porter  v. 
Freudenberg   [1015],   I   K.  B.  867. 

The  same  result  is  ordinarily 
reached  in  prize  cases  and  the  prop- 
erty of  persons  whose  business  domi- 
cile is  in  the  enemy  country,  is  regard- 
ed as  subject  to  capture  as  enemy 
property,  even  if. the  individuals  are 
neutrals.  The  Friendschaft,  17  U.  S. 
(4  Wheat.)  105.  4  L.  ed.  626;  The 
Nayade.  4  C  Rob.  251 ;  The  Vigihintia. 
1  C.  Bob.  I   (15). 

iTingley  v.  Muller  [1017],  2  Ch. 
1-14  [following,  Porter  v.  Freudenberg 
(1015),  I  K.  B.  857,  and  applying, 
Daimler  Co.  v.  Continental  Tyre  and 
Rubber  Co.    (1916),  2  A.  C.  307]. 
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While  a  corporation  is  prima  facie  to  be  regarded  as  a  subject 
of  the  country  which  creates  it,  and  as  domiciled  therein^'  the 
courts  may  inquire  as  to  the  actual  ownership  of  the  stock  of  such 
corporation,  and  as  to  the  actual  control  thereof,  in  case  it  attempts 
during  the  war  to  enforce  obligations  w^hich  are  owing  to  it.*  In 
like  manner  the  courts  may  inquire  into  the  actual  ownership  and 
control  of  a  corporation  which  is  formed  under  the  laws  of  a 
neutral  power  for  the  purpose  of  determining  the  effect  of  war 
upon  a  contract  between  such  corporation  and  a  corporation  which 
is  formed  under  the  laws  of  the  belligerent  power  in  whose  courts 
the  question  of  the  effect  of  war  upon  such  contract  is  presented 
for  adjudication  and  which  is  there  controlled.' 

§2733.  Discharge  or  suspension  by  war  of  prior  contracts — 
Contracts  which  will  aid  the  enemy.  If  the  contract  is  one  which 
is  affected  by  war,  the  question  whether  the  contract  is  dissolved 
or  whether  its  performance  is  merely  suspended,  is  one  which  has 
caused  much  difficulty,  especially  when  it  has  been  attempted  to 
lay  down  general  principles  for  determining  which  effect  is  reached. 
It  has  been  said  that  there  is  a  strong  presumption  against  the 
dissolution  of  such  contract,  and  that  it  will  be  regarded  as  dis- 
solved only  if  it  is  inconsistent  with  the  successful  prosecution  of 
the  war  by  the  government  in  whose  courts  it  is  sought  to  enforce 
the  contract.^  The  result  which  was  actually  reached  by  applying 
this  general  principle,  is,  however,  different  from  that  which  was 
reached  by  other  courts  upon  the  same  general  question,  including 
the  supreme  court  of  the  United  States.*  It  has  been  said  that  the 
test  for  determining  whether  war  dissolves  or  suspends  the  con- 
tract, is  whether  the  contract  is  one  which  will  give  aid  to  the 
enemy,  or  involve  commercial  intercourse  across  the  lines  of  war, 
in  which  case  it  will  be  dissolved,  but  in  other  cases  it  will  merely 
be  suspended.*    The  result  which  was  reached  by  the  application 


3  Daimler  Co.  v.  Continental  Tyre 
and  Rubber  Co.  [10161,  2  A.  C.  307. 

4  Daimler  Co.  v.  Continental  Tyre 
and  Rubber  Co.  [19161,  f  A.  C.  307. 

On  this  subject,  see  Companies  with 
Enemy  Shareholders,  by  James  Edward 
Hogg,  31  Law  Quarterly  Review,  170, 
and  Alien  Enemy  Persons,  Firms  and 
Corporations  in  English  Law,  by  Cyril 
11  Picciotto,  27  Yale  Law  Journal,  167. 


SCIapham  Steamship  Co.  v.  Kaam- 
looze  Vennootschap  Handels-en  Trans- 
port-Maatschappij  Vulcaan  [1917],  2 
K.  B.  639. 

1  Mutual  Benefit  Life  Ins.  Co.  v. 
Hillyard,  37  N.  J.  L.  444,  18  Am.  Rep. 
741. 

2  See   §2745. 

3  Statham  v.  New  York  Life  Ins.  Co., 
45  Miss.  581,  7  Am.  Rep.  737. 
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of  this  theory  was,  however,  the  opposite  of  that  which  was  reached 
by  the  supreme  court  of  the  United  States,  in  a  case  growing  out 
of  the  same  transaction  and  presenting  most  of  the  same  facts/ 
It  has  also  been  said  that  the  contract  will  be  merely  suspended 
and  that  it  will  be  revived  when  the  war  terminates,  unless  the 
effect  of  revivor  is  to  make  a  new  contract  for  the  parties.'  Since 
the  effect  of  treating  the  contract  as  suspended  is  to  defeat  the 
right  of  one  of  the  other  of  the  parties  to  demand  part  perform- 
ance,* a  literal  application  of  this  principle  would  apparently  re- 
quire dissolution  in  all  cases. 

The  change  in  the  mutual  obligations  of  the  parties,  which  will 
be  caused  by  holding  them  bound  by  a  contract  the  performance 
of  which  is  suspended  for  an  indefinite  time  by  war,  has  been 
regarded  as  a  sufficient  reason  for  treating  such  contract  as  dis- 
solved.' Even  if  an  executory  contract  runs  over  a  long  period  of 
time,  the  courts  are  inclined  to  treat  such  contract  as  dissolved  by 
the  war,*  **the  end  of  which  can  not  be  foreseen."* 

It  has  been  said  that  war  will  always  operate  as  a  dissolution 
unless  a  just  result  can  be  reached  as  between  the  parties,  by  treat- 
ing the  contract  as  suspended  rather  than  as  dissolved.^*  While 
this  principle  is  probably  the  most  fair  and  equitable  as  between 
the  parties,  it  is  so  vague  as  to  give  little  help  in  solving  questions 
in  advance;  and  the  courts  which  have  endeavored  to  follow  it 
have  reached  widely  different  results  in  applying  so  vague  a  rule 
to  concurrent  cases." 

The  fact  that  the  allegiance  of  the  respective  subjects  of  the 
belligerent  governments  renders  them  mutually  hostile,  has  been 


4  New  York  Life  Ins.  Co.  v.  Statham, 
93  U.  S.  24,  23  L.  ed.  789. 

See  also  §  2745. 

■  Distinjrton  Hematite  Iron  Co.  ▼. 
Possehl  [iniGl,  1  K.  B.  811  (obiter). 

«  See  Grinnan  v.  Edwards,  21  W.  Va. 
347. 

TBieber  v.  Rio  Tinto  Co.  [1918],  A 
C.  260. 

•  Esposito  V.  Bowden,  7  El.  &  Bl.  792 
[quoted  in  Zinc  Corporation  v.  Hirsch 
(1916),  1  K.  B.  641,  L.  R.  A.  1917C, 
650];  Bieber  v.  Rio  Tinto  Co.  [1918], 
A.  C.  260;  Zinc  Corporation  v.  Hirsch 
[1916],  1  K.  B.  541,  L.  R.  A.  1917C, 
650;    Naylor    y.    Krainische    Industrie 


GeseUschaft  [1918],  2  K.  B.  486  [af- 
firming (1918),  1  K.  B.  331,  and  citing, 
Bieber  v.  Rio  Tinto  Co.  (1918),  A,  C. 
260] ;  Gapham  Steamship  Co.  ▼. 
Naamlooze  Vennootschap  Handels-en 
Transport -Maatschappij  V  u  1  c  a  a  n 
[1917],  2  K.  B.  639. 

t  Esposito  V.  Bowden,  7  El.  &  Bl.  792 
[quoted  in  ^nc  Corporation  v.  Hirsch 
(1916),  1  K.  B.  541,  L.  R.  A.  191 7C, 
650]. 

10  New  York  Life  Ins.  Co.  v.  Statham^ 
93  U.  S.  24,  23  L.  ed.  789;  Abell  v. 
Penn.  Mutual  Life  Ins.  Co.,  18  W.  Va. 
400. 

11  See  §§  2735  et  seq. 
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suggested  as  the  reason  for  holding  that  war  terminates  or  sus- 
pends prior  contracts ;  ^*  but  if  this  reason  were  correct,  it  would, 
on  the  one  hand,  make  it  necessary  to  hold  that  war  discharged 
all  contracts  the  parties  to  which  were  respectively  citizens  of  the 
belligerent  governments,  which  is  a  result  which  is  by  no  means 
in  accordance  with  the  weight  of  authority ;  ^'  and,  on  the  other 
hand,  it  would  possibly  make  it  necessary  to  hold  that  contracts 
between  persons  who  are  domiciled  in  the  territories  of  the  respec- 
tive belligerent  powers,  were  not  affected  by  the  war  unless  the 
parties  thereto  were  subjects  of  the  respective  belligerent  powers 
as  well  as  property  domiciled  in  their  territory;  and  this  is  not 
the  view  which  is  actually  taken  by  the  courts. 

If  the  performance  of  the  contract  involves  a  violation  of  the 
duty  of  a  citizen  to  the  government  in  whose  courts  it  is  sought  to 
enforce  the  contract,  such  contract  is  undoubtedly  discharged  by 
war.^* 

If  the  effect  of  holding  that  the  contract  is  suspended  rather 
than  discharged  would  be  in  any  way  to  augment  the  resources  of 
the  enemy  after  the  war,  or  to  lessen  production  in  the  country  in 
whose  courts  the  effect  of  the  war  on  such  contract  is  presented 
for  adjudication,  it  will  ordinarily  be  held  that  such  contract  is 
dissolved  rather  than  suspended.^'  Contracts  by  which  English 
miners  had  agreed  to  sell  ore  to  German  corporations  were  held  to 


IZGriswold  v.  Waddington,  16  Johns. 
(N.  Y.)  438. 

IS  See  §§  2735  et  seq. 

KEsposito  y.  Bowden,  7  El.  &,  Bl. 
766;  Avery  v.  Bowden,  5  El.  &  Bl.  714; 
Karberg  v.  Blythe  [1916],  1  K.  B.  495. 

See  also,  Griswold  v.  Waddington, 
16  Johns.  (N.  Y.)  438. 

IBBieber  v.  Rio  Tinto  Co.  [1918],  A. 
C.  260;  Naylor  ▼.  Krainische  Industrie 
Gesellschaft  [1918],  2  K.  B.  486  [af- 
firming (1918),  1  K.  B.  331,  and  citing, 
Bieber  v.  Rio  Tinto  CJo.  (1918),  A.  C. 
260];  Zinc  Corporation  y.  ^irsch 
[1916],  1  K.  B.  541,  L.  R.  A.  1917C, 
660;  Clapham  Steamship  Co.  y. 
Kaamlooze  Vennootschap  Handels-en 
Transport-Maatschappij  Vulcaan  [1917] 
2  K.  B.  639. 

"There  remains,  however,  another 
point  of  yiew  from  which  the  matter 


must  be  considered.  The  contract  of 
1910  not  only  provides  that  the  de- 
fendants shall  purchase  the  plaintifTs' 
whole  production,  but  it  also  stipulates 
that  the  plaintiffs  shall  not  sell  their 
concentrates  to  any  other  person. 
This  negative  stipulation  remains  in 
force,  according  to  the  tenor  of  the 
agreement,  as  well  during  a  war  as 
during  a  temporary  strike  or  accident 
or  breakdown  of  machinery.  Again, 
by  clause  5  the  defendants  have  the 
right  to  leave  as  much  as -2,200  tons 
of  concentrates  on  the  plaintiffs'  floors 
and  800  tons  in  their  vats  at  plain- 
tiffs' risk  for  an  indefinite  period. 
Thus  the  position  is  that  the  defend- 
ants can  not  take  delivery,  and  yet, 
according  to  the  contract,  the  plain- 
tiffs can  not  sell  their  production  else- 
where, and  must  keep  their  floors  and 
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be  discharged  by  the  war  between  England  and  Germany.'*  A 
contract  by  which  a  vessel  is  chartered  for  a  period  of  years  to  a 
corporation  which  is  regarded  as  an  alien  enemy,  will  be  dissolved 


vats    and    other    prpmisp^    onrumberpd 
with  concentrates  which  they  are  not 
permitted  to  di>%pose  of,  and  thiin  the 
whole  of  this  «j:reat  indui^tiy  must  be 
brought     to    an    entire    standstill.      I 
have  in  my  mind  and  am  fully  aware 
of  tlie  letter  of  the  <lefeiidants*  solici- 
tors of  July   20.   lOl."),  but   the   rij^hts 
of  the  parties  must  be  coiisi«h»reil  with 
reference   to   their   position   under   the 
ajrreement    at    the    outbreak    of    war. 
^loreovcr,   even    if   the   plaintiffs   were 
entitled    to    sell    elsewhere    any    con- 
centrates produced  durinj^  the  war,  it 
mi^ht  be  a  matter  of  extreme  difllculty 
to  the  plaintifTs  to  do  so  to  tlie  best 
advanta<;e  if  they  are  unable  to  enter 
into     forward     contracts     for    definite 
periods,  «tu1  can   only  dispose  of  such 
concentrates   as   at    the    moment   they 
have   on    liand,   and    with    tlie   risk   of 
bcinp    called    upon,    possibly    at    short 
notice,    to    resume    deliveries    to    the 
defendants.      The    efTect    of    such    an 
a^eement  as  the  present  one,  dealin<; 
ivith    an    important    commercial   prod- 
uct on   a   very  large  scale,  is  to  pre- 
vent   the     resources    of    the    country 
from  being  developed  and  labor  from 
being  employed,  and  the  value  of  the 
mineral    from   being   realized   and   the 
proceeds   utilized   in   the  best   interest 
of  the  country.     Moreover,  the  result 
of    preserving    intact    for    the    defend- 
ants   (as    the    agreement    purports    to 
do)    all  concentrates  on   the  floors,  in 
the  vats  or  otherwise  made  ready  by 
the  plaintifTs,  would  be  to  protect  the 
defendants'  trade  during  the  war,  and 
enable  the  defendants,  upon  the  con- 
clusion    of    peace,     to    resume    their 
trade  as  speedily  and  in  as  great  vol- 
ume  as   possible,   and   so   to   diminish 
the   effect   of   war   on   the   commercial 
prosperity     of     the     enemy     country, 


which  it  is  the  object  of  this  country 
during  the  war  to  destroy.     To  recog- 
nize such   a  contract   during   war  and 
to  give  efl*ect  to  it  by  holding  that  it 
remained     legally    binding    upon    the 
contracting  parties  would  be  to  defeat 
the  object  of  this  country  in  crippling 
tlie  commerce  of  the  enemy.    *It  would 
be  to  undo  by  means  of  British  tribu- 
nals   the    work    done    for    the    British 
nation  by  its  naval  or  military  forces,* 
per   I-rf)rd    Lindley    in   Janson   v.   Drie- 
fontein    Consol.    Mines    [19021,    A.    C. 
r)07.      Such    an    agreement    is,    in    my 
opinion,  void  as  tending  to  assist  the 
king's  enemies.     To  carry  out  such  an 
agreement    during    the    war,    and    to 
withdraw    goods    from   commerce   and 
preserve  them  for  the  enemy  after  the 
war,   is    little    removed   from   actually 
trading  with  the  enemy.     In  Furtado 
v.   Rogers,   3   Bos.   &  P.   191,   198,   127 
Eng.   Reprint,    105,   14   Eng.   Rul.   Cas. 
125,  Lord  Alvanley,  in  delivering  the 
jutlgmcnt    of    the    court    of    common 
picas,    said:    'We    are    all    of    opinion 
that,  on  the  principles  of  the  English 
law,  it  is  not  competent  to  any  subject 
to  enter  into  a  contract  to  do  anything 
which  may  be  detrimental  to  the  inter- 
ests   of    his    own    country;    and    that 
such  a  contract  is  as  much  prohibited 
as  if  it  had  been  expressly  forbidden 
by    act    of    parliament.'"      Zinc    Cor- 
poration V.  llirsch  [lOlG],  1  K.  B.  641, 
L.  R.  A.  iniTC,  650. 

tSBiober  v.  Rio  Tinto  Co.  [1018], 
A.  C.  200;  Zinc  Corporation  v.  llirsch 
[19101,  1  K.  B.  541,  L.  R.  A,  1917C, 
650;  Naylor  v.  Krainische  Industrie 
Gesellschaft  [19181,  2  K.  B.  486  [af- 
firming (1918),  1  K.  B.  331,  and  citing, 
Bieber  ▼.  Rio  Tinto  Co.  (1918),  A.  C. 
260], 
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by  Ihe  war,  and  ?iot  merely  suspeiulecl,  sinee  the  effect  of  treating 
such  contract  as  merely  suspeiuled  will  be  to  strengthen  the  posi- 
tion of  the  enemy  at  the  end  of  the  war,  and  to  restrict  the  use  to 
which  the  owner  of  such  vessel  might  put  it  during  the  war,  and 
the  contracts  into  which  he  might  enter  with  reference  thereto." 

§2734.  Contracts  which  involve  trading  with  the  enemy.    If 

a  contract  which  is  entered  into  before  the  outbreak  of  war  involves 
continued  commercial  intercourse  between  those  who  become  alien 
enemies  to  one  another  by  reason  of  the  outbreak  of  the  war,  the 
outbreak  of  the  war  ordinarily  terminates  such  contract,'  whether 
such  contract  is  entered  into  between  citizens  of  the  different  bel- 
ligerent powers,^  or  whether  it  is  entered  into  between  citizens  of 
one  of  the  belligerent  powers  who  are  domiciled  therein,  and  who 
attempt  to  enforce  such  contract  in  its  courts.* 

§2735.  Special  types  of  transactions  —  Debts  —  Confiscation. 
A  debt  arises  out  of  a  transaction  which  is  performed  on  one 
side;  and  if  such  debt  is  owing  from  a  citizen  to  an  alien 
enemy,  the  transaction  has  been  performed  by  the  alien  enemy. 
Debts  which  are  due  and  owing  by  a  citizen  who  is  domiciled  in 
the  country  of  his  nationality,  to  an  alien  enemy  who  is  domiciled 
in  the  country  of  his  nationality,  may  be  confiscated  by  the  country 
of  the  debtor  during  the  war.'  While  such  right  has  not  been 
exercised,  at  least  where  the  belligerent  power  was  able  to  dis- 
charge all  the  obligations  assumed  by  the  treaty  of  peace  at  the 
end  of  the  war,  its  existence  is  still  recognized.^    After  the  Eevolu- 


nciapham  Steamship  Co.  v.  Naam- 
looze  Vennootachap  Handela-en  TranH- 
port-MaatMchappij  Vulcaan  [1917],  2 
K.  B.  C31). 

IThe  Hoop,  1  C.  Rob.  106;  Steven- 
son V.  Akticngesellsdiaft  fur  Carton- 
nagen-Tndustrie  [1917J,  1  K.  B.  842; 
M'Orath  v.  Isaacs,  1  Nott  &  M'C.  (S. 
Car.)  563  [on  subsequent  hearing,  2 
MCord  L.  26]. 

See  also,  Esposito  v.  Bowden,  7  £1. 
&  Bl.  763;  RobHon  v.  Premier  Oil  & 
Pipe  Line  Co.  [1015],  2  Ch.  124. 

2  Stevenson  v.  Aktienjresellscbaft  fur 
Cartonnagen-Industrie  [1917],  1  K.-  B. 
842. 


a^rOrath  V.  Isaacs,  1  Nott  &  M'C. 
(S.  Car.)  563  [on  subsequent  hearing, 
2  M'Cord  L.  26]. 

1  Wright  V.  Nutt,  1  H.  BL  137. 

For  the  effect  of  war  on  public  debts, 
see  The  Effect  of  War  on  Public 
Debts  and  on  Treaties,  The  Case  of 
the  Spanish  Indemnity,  by  John  B. 
Moore,   1   Columbia  Law  Review,  209. 

2  "In  former  times  the  right  to  con- 
fiscate debts  was  admitted  as  an  ac- 
knowledged doctrine  of  the  law  of 
nations,  and  in  strictness  it  may  still 
be  said  to  exist,  but  it  may  well  be 
considered  as  a  naked  and  impolitic 
right,  oondenmed  by  the  enlightened 
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tionary  War,  acts  of  confiscation  by  Georgia  were  upheld  by  the 


conscience  and  judgment  of  modern 
times."  Hanger  v.  Abbott,  73  U.  8. 
(6  Wall.)  532,  18  L.  ed.  939. 

"It  remains  to  consider  the  objection 
urged  on  behalf  of  the  plaintiff  in 
error  that  the  acts  of  congress  under 
which  these  proceedings  to  confiscate 
the  stock  have  been  taken  are  not 
warranted  by  the  constitution,  and 
that  they  are  in  conflict  with  some  of 
its  provisions.  The  objection  starts 
with  the  assumption  that  the  purpose 
of  the  acts  was  to  punish  offenses 
against  the  sovereignty  of  the  United 
States,  and  that  they  are  merely 
statutes  against  crimes.  If  this  were 
a  correct  assumption,  if  the  act  of 
18C1,  and  the  fifth,  sixth  and  seventh 
sections  of  the  act  of  July  17,  1862, 
were  municipal  regulations  only,  there 
would  be  force  in  the  objection  that 
congress  has  disregarded  the  restric- 
tions of  the  fifth  and  sixth  nmend- 
ments  of  the  constitution.  Those  re- 
strictions, so  far  as  material  to  the 
argument,  are,  that  no  person  shall  be 
held  to  answer  for  a  capital  or  other- 
wise infamous  crime  unless  on  a  pre- 
sentment or  indictment  of  a  grand 
iury;  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of 
law;  and  that  in  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have 
been  committed.  But  if  the  assump- 
tion of  the  plaintiff  in  error  is  not 
well  made,  if  the  statutes  were  not 
enacted  under  the  municipal  power  of 
congress  to  legislate  for  the  punish- 
ment of  crimes  against  the  sovereignty 
of  the  United  States;  if,  on  the  con- 
trary, they  are  an  exercise  of  the  war 
powers  of  the  government,  it  is  clear 
they  are  not  affected  by  the  restric- 
tions impo5sed  by  the  fifth  and  sixth 
amendments.     This  we  understand  to 


have  been  conceded  in  the  argument. 
The  question,  therefore,  is,  whether 
the  action  of  congress  was  a  legitimate 
exercise  of  the  war  power.  The  con- 
stitution confers  upon  congress  ex- 
pressly power  to  declare  war,  grant 
letters  of  marque  and  reprisal,  and 
make  rules  respecting  captures  on 
land  and  water.  Upon  the  exercise  of 
these  powers  no  restrictions  are  im- 
posed. Of  course  the  power  to  declare 
war  involves  the  power  to  prosecute 
it  by  all  means  and  in  any  manner  in 
which  war  may  be  legitimately  prose- 
cuted. It  therefore  includes  the  right 
to  seize  and  confiscate  all  property 
of  an  enemy  and  to  dispose  of  it  at 
the  will  of  the  captor.  This  is  and 
always  has  been  an  undoubted  belliger- 
ent right.  If  there  were  any  un- 
certainty respecting  the  existence  of 
such  a  right  it  would  be  set  at  rest 
by  the  express  grant  of  power  to  make 
rules  respecting  captures  on  land  and 
water.  It  is  argued  that  though  there 
are  no  express  constitutional  restric- 
tions upon  the  power  of  congress  to 
declare  and  prosecute  war,  or  to  make 
rules  respecting  captures  on  land  and 
water,  there  are  restrictions  implied  in 
the  nature  of  the  powers  themselves. 
Hence  it  is  said  the  power  to  prose- 
cute war  is  only  a  power  to  prosecute 
it  according  to  the  law  of  nations,  and 
a  power  to  make  rules  respecting  cap- 
tures is  a  power  to  make  such  rules 
only  as  are  within  the  laws  of  nations. 
Whether  this  is  so  or  not  'we  do  not 
care  to  inquire,  for  it  is  not  necessary 
to  the  present  case.  It  is  sufiicient 
that  the  right  to  confiscate  the  prop- 
erty of  all  public  enemies  is  a  con- 
ceded right.  Now,  what  is  that  right, 
and  why  is  it  allowed?  It  may  be 
remarked  that  it  has  no  reference 
whatever  to  the  personal  guilt  of  the 
owner  of  confiscated  property,  and  the 
act  of  confiscation  is  not  a  proceeding 
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English  courts,'  although  no  effect  was  given  to  a  confiscation 
under  the  New  York  statute  between  the  Declaration  of  Independ- 
ence and  before  the  treaty  by  which  the  independence  of  the 
American  colonies  was  recognized.*  However,  the  courts  of  a  state 
of  which  a  creditor  is  a  citizen  and  a  resident,  have  refused  to 
recognize  a  decree  of  the  government  of  the  enemy  state  of  which 
the  debtor  was  a  citizen  and  a  resident  by  which  such  debtor  was 
required  to  pay  such  debt  into  the  treasury  of  the  state.' 

Different  considerations,  however,  apply  if  an  insurgent  govern- 
ment has  attempted  to  confiscate  debts  due  from  those  who  are 
domiciled  in  its  territory  to  their  creditors,  especially  to  their 
creditors  who  are  domiciled  in  the  territory  of  the  nation  from 
which  the  insurgent  power  is  endeavoring  to  separate  itself.  The 
permanent  effect  of  the  acts  of  an  insurgent  government  depends 
upon  the  success  of  the  insurrection,  and  if  the  insurgent  govern- 
ment falls,  its  acts  fall,  including  its  attempted  confiscations.'  No 
effect  will  therefore  be  given  to  a  payment  during  the  Civil  War, 
of  a  debt  due  to  a  resident  and  citizen  of  a  state  which  adhered  to 


against  him.  The  confiscation  is  not 
because  of  crime,  but  because  of  the 
relation  of  the  property  to  the  oppos- 
ing  bellifi^rent,  a  relation  in  which  it 
has  been  brou<;ht  in  consequence  of 
its  ownership.  It  is  immaterial  to  it 
whether  the  owner  be  an  alien  or  a 
friend,  or  even  a  citizen  or  subject  of 
the  power  that  attempts  to  appro- 
priate the  property.  In  either  pase  the 
property  may  be  liable  to  confiscation 
under  the  rules  of  war.  It  is  cer- 
tainly enough  to  warrant  the  exercise 
of  this  belligerent  right  that  the  owner 
be  a  resident  of  the  enemy's  country, 
no  matter  what  his  nationality.  The 
whole  doctrine  of  confiscation  is  built 
upon  the  foundation  that  it  is  an  in- 
strument of  coercion,  which,  by  de- 
priving an  enemy  of  property  within 
reach  of  his  power,  whether  within  his 
territory  or  without  it,  impairs  his 
ability  to  resist  the  confiscating 
government  while  at  the  same  time  it 
furnishes  to  that  government  means 
for  carrying  on  the  war.  Hence  any 
property    which    the    enemy    can    use. 


either  by  actual  appropriation  or  by 
the  exercise  of  control  over  its  owner, 
or  which  the  adherents  of  the  enemy 
have  the  power  of  devoting  to  the 
enemy's  use,  is  a  proper  subject  of 
confiscation."  Miller  v.  United  States, 
78  U.  S.  (11  Wall )  208.  20  L.  ed.  186. 

3  Wright  V.  Nutt,  1  H.  Bl.  149. 

4  0gden  V.  FoUiott,  3  T.  R.  726  [re- 
versing, FoUiott  V.  Ogden,  1  H.  BL 
123,  and  see  discussion  in  Barclay  y. 
Bussell,  3  Ves.  Jr.  424]. 

The  effect  of  the  act  of  sequestra- 
tion passed  by  the  various  states  of 
the  United  States  during  the  Bevolu- 
tionary  War,  was  abrogated  by  the 
provisions  in  the  treaty  of  peace  which 
secured  debts  due  to  English  creditors 
from  Americans.  Ware  v.  Hylton,  3 
U.  IS.  (3  DaU.)  109,  1  L.  ed.  668;  Hamil- 
ton V.  Eaton,  2  Martin  (N.  Car.)  83. 

•  Wolff  V.  Oxholm,  6  M.  &  S.  92. 

•  Williams  v.  Bruffy,  96  U.  S.  176, 
24  L.  ed.  716. 

**Whatever  de  facto  character  may 
be  ascribed  to  the  Confederate  govern- 
ment consists  solely  in  the  fact  that 
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the  Union,  during  the  Civil  War,  by  a  debtor  who  was  a  citizen 
and  a  resident  of  a  state  which  adhered  to  the  Confederacy,  to  the 
official  of  the  Confederacy  to  whom  such  debtor  was  bound  by 
law  to  make  such  payment!^  This  result  was  reached  on  the  theory 
that  any  alliance  of  one  of  the  states  of  the  Union  was  forbidden 
by  the  Federal  Constitution ;  that  the  citizen  of  each  state  was,  by 
the  terms  of  the  Constitution  of  the  United  States,  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states;  that 
such  act  impaired  the  obligation  of  contracts;  and  that  after  the 
fall  of  the  Confederacy,  its  acts  of  a  public  nature  for  the  purpose 
of  carrying  on  the  war  would  not  be  recognized.*  A  public  sale  of 
stock  in  a  corporation  organized  and  doing  business  in  the  state 
which  adhered  to  the  Confederacy,  which  stock  belonged  to  citi- 


it  maintained  a  contest  with  the 
United  States  for  nearly  four  years, 
and  dominated  for  that  period  over  a 
large  extent  of  territory.  When  its 
military  forces  were  overthrown,  it 
utterly  perished,  and  with  it  all  its 
enactments.  Whilst  it  existed,  it  was 
regarded,  as  said  in  Thorington  v. 
Smith,  'as  simply  the  military  repre- 
sentative of  the  insurrection  against 
the  authority  of  the  United  States.' 
8  Wall.  1;  Keppel's  Admrs.  v.  Peters- 
burg Railroad  Co.,  Chase's  Decisions, 
167. 

''Whilst  thus  holding  that  there  was 
no  vali<lity  in  any  legislation  of  the 
Confederate  states  which  this  court 
can  recognize,  it  ia  proper  to  observe 
that  the  legislation  of  the  states 
stands  on  very  different  grounds.  The 
same  general  form  of  government,  the 
same  general  laws  for  the  administra- 
tion of  justice  and  the  protection  of 
private  rights,  which  had  existed  in 
the  states  prior  to  the  rebellion,  re- 
mained during  its  continuance  and 
afterwards.  As  far  as  the  acts  of 
the  states  did  not  impair,  or  tend  to 
impair,  the  supremacy  of  the  national 
authority,  or  the  just  rights  of  citi- 
zens under  the  constitution,  they  are, 
in  general,  to  be  treated  as  valid  and 
binding.    As  we  said  in  Horn  v.  Lock- 


hart  (17  Wall.  670):  'The  existence  of 
a  state  of  insurrection  and  war  did 
not  loosen  the  bounds  of  society,  or 
'do  away  with  civil  government  or  the 
regular  administration  of  the  laws. 
Order  was  to  be  preserved,  police  regu- 
lations maintained,  crime  prosecuted, 
property  prote<*ted,  contracts  enforced, 
marriages  celebrated,  estates  settled, 
and  the  transfer  and  descent  of  prop- 
erty regulated,  precisely  as  in  time  of 
peace.  Ko  one,  that  we  are  aware  of, 
seriously  questions  the  validity  of 
judicial  or  legislative  acts  in  the  in- 
surrectionary states  touching  these 
and  kindred  subjects,  where  they  were 
not  hostile  in  their  purpose  or  mode 
of  enforcement  to  the  authority  of  the 
national  government,  and  did  not  im- 
pair the  rights  of  citizens  under  the 
constitution/  The  same  doctrine  has 
been  asserted  in  numerous  other  cases." 
Williams  v.  Bruffy,  06  U.  S.  176,  24 
L.  ed    716. 

7  Williams  v.  BrulTy,  m  U.  S.  176.  24 
L.  ed.  716. 

See  also,  to  the  same  cfTcct,  Short- 
ridge  V.  Macon.  61  N.  Car.  (U.  S.,  C,  C.) 
302,  Chase  VM\  1  Abl.  (U.  S.)  58,  Fed. 
Cas.  No.  12812. 

t  Williams  v.  BruiTy,  96  U.  S.  176,  24 
L.  ed.  716. 
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sens  of  states  ^vhich  adhered  to  the  Union,  as  stock  of  alien 
enemies,  will  not  be  recognized  after  the  end  of  the  Civil  War, 
no  rights  be  hold  to  pass  under  such  sale;  and  the  original  stock- 
holders will  be  held  to  be  the  stockholders  in  such  corporation.' 
Such  a  debt,  however,  is  not  discharged  by  the  outbreak  of  the 
war,'*  and  the  right  of  the  creditor  is  said  to  revive  at  the  termina- 
tion of  the  warJ^  While  language  is  occasionally  used  which  seems 
to  indicate  that  the  debt  is  suspended  during  the  Avar,  and  that  the 
right  of  the  creditor  revives,  what  is  probably  meant  is  that  the 
war  itself  has  no  eflFect  upon  the  validity,  of  the  debt,  and  that  its 
only  effect  groM's  out  of  the  fact  that  one  who  is  domiciled  in  the 
territory  of  a  belligerent  power  can  not  maintain  an  action  during 
the  war  in  the  courts  of  the  other  belligerent  power." 


•  D^wifijj  V.  Perdkiirie»,  ?)0  U.  S.  103, 
24  L.  ed.  654. 

10 England.  Conrg  v.  Knst  India  Co., 
29  Beav.  300;  Du  Belloix  v.  Water- 
park,  1  T)owl.  &  K.  10. 

United  States.  Foxcraft  v.  Nagle,  2 
U.  S.  (2  Dall.)  132,  1  L.  ed.  310;  Hanger 
V.  Abbott,  73  U.  S.  (0  Wall.)  532,  18 
L.  ed.  939;  Remmes  v  Ilarlford  Ins.  Co., 
80  U.  S.  (13  WaU.)  15S,  20  L.  cd.  490; 
Brown  v.  Hiatt,  82  U.  S  (l.T  Wan.) 
177.  21  L.  ed.  128. 

Kentucky.  Selden  v.  Preston,  74  Ky. 
(11  Bu8h.)   191. 

Karyland.  Bordlcy  v.  Kden,  3  Harr. 
k  McH.  (Md.)  167. 

New  Jersey.  Mutual  Benefit  Life 
Ina.  Co  V.  Hillyard,  37  N.  J.  L.  444,  18 
Am.  Rep.  741. 

North  Carolina.  Hamilton  v.  Eaton, 
1  N.  Car.  (pt.  1)  83. 

The  court  divided  on  this  question  in 
Griffith  V.  Lovell,  26  la.  226. 

"Belter  opinion  is  that  executed  con- 
tracts, such  as  the  debt  in  this  case, 
although  existing  prior  to  the  war,  are 
not  annulled  or  extinguished,  but  the 
remedy  is  only  suspended,  which  is  a 
necessary  conclusion,  on  account  of  the 
inability  of  an  alien  enemy  to  sue  or 
to  sustain,  in  the  language  of  the 
civilians,  a  persona  standi  in  judicio 
Flint  V.  Waters.  15  East.  260  "  fQuoted 
in  Hanger  v  Abbott,  73  U.  S.  (6  WaU.) 
532.  18  L.  ed.  030.1 

CONTKAf  TS-  VOL.    V-  !  I 


11  Coarg  V.  Ea.st  India  Co.,  29  Beav. 
300;  Hanger  v.  Abbott,  73  U.  S.  (f) 
Wall.)  5;i2,  18  L.  ed.  939;  Semmcs  v. 
Hartford  Ins.  Co.,  80  U.  S.  (13  Wall.) 
158,  20  L.  ed.  490. 

"Old  decisions,  made  when  tho  nil« 
of  law  was  that  war  annulled  all  dcbta 
between  the  subjects  of  the  belliger- 
ents, are  entitled  to  but  little  weight, 
even  if  it  is  safe  to  assume  that  they 
are  correctly  reported,  of  which,  in 
respect  to  the  leading  case  of  Prideaux 
V.  Webber,  1  Levinz  31,  there  is  much 
doubt.  Miller  v.  Prideaux,  1  Keble 
157;  Lee  v.  Roger.^,  1  Levinz  110;  Hall 
V.  W^y bourne,  2  iSalkeld,  420;  Aubrey 
V.  FortcRciie,  10  Moilern  205,  are  of 
the  same  class  and  to  the  same  €|ffect. 
AH  of  those  decisions  were  made  be- 
tween parties  who  were  citizens  of  the 
same  jurisdiction,  and  most  of  them 
were  made  nearly  a  hundred  years  be- 
fore the  international  rule  was  ac- 
know^ledged,  that  war  only  suspended 
debts  due  to  an  enemy,  and  that  peace 
had  the  effect  to  restore  the  remedy. 
The  rule  of  the  present  day  is,  that 
debts  existing  prior  to  the  w^ar,  but 
which  made  no  part  of  the  reasons 
for  undertaking  it,  remain  entire,  and 
the  remedies  are  revived  with  the  res- 
toration of  peace."  Hanger  v.  Abbott, 
73  U.  S.   (6  Wall.)   532,  18  L.  ed.  939. 

12  See  §2751. 
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§2736. -Debts — ^Rights  of  parties  in  absence  of  confiscation. 

If  a  debt  owing  by  a  subject  of  one  of  the  belligerent  powers  to  a 
subject  of  the  other  of  the  belligerent  powers  is  not  confiscated, 
such  debt  can  not  be  paid  during  the  war  if  the  debtor  and  cred- 
itor are  domiciled  in  the  respective  territories  of  the  belligerent 
powers.^  The  creditor  can  not  maintain  an  action  in  the  courts  of 
the  state  of  the  debtor  to  recover  such  debt  during  the  continuance 
of  the  war ;  *  but  after  the  war  has  ended,  he  may  bring  an  action 
in  the  courts  of  the  state  of  the  debtor  to  recover  such  debt.' 

§2737.  Interest— Payment  of  principal  forbidden.  If  the  debtor 
and  creditor  are  domiciled  in  the  respective  belligerent  countries, 
interest  upon  the  debt  is  suspended  during  the  continuance  of  the 
warJ  The  reason  which  is  given  for  this  rule  is  that  payment  is 
forbidden  during  the  war,  and  that  since  the  debtor  is  forbidden 
from  making  payment,  he  ought  not  to  be  compelled  to  pay  interest 
during  that   time.*     With   one   exception,   the   results  which  are 


1  Grinnan  v.  Edwanls,  21  W.  Va.  347. 

2  See  §2751. 

SCruden  v.  Neale,  2  N.  Car.  (1 
Hayw.)  338. 

1  EngUnd.    Du  Bvlloix  v.  Waterpark, 

1  Dowl.  &  B.  16. 

United   States.     Foxcraft  v.  Nagle, 

2  U.  S.  (2  Dall.)  132,  1  L.  ed.  319; 
Brown  v.  Hiatt,  82  U.  S.  (15  Wall.) 
177,  21  L,  ed.  128 

Alabama.  Bean  v.  Chapman,  62  Ala. 
58  (obiter). 

Kentucky.  Selden  v.  PreRton,  74  Ky. 
(11  Buali.)  101. 

Maryland.  Bordley  v.  Eden,  3  Ilarr. 
A  McH.  (Md.)   167. 

West  Virginia.  HutchinHon  v.  Land- 
craft,  4  W.  Va.  312. 

2  Brown  v.  Hiatt,  82  U.  S.  (16  Wall.) 
177,  21  L.  ed.  128;  Tracey  v.  Shumate, 
22  W.  Va.  474. 

"As  the  enforcement  of  contracts 
between  enemies  made  before  the  war 
is  suspended  during  the  war,  the  run- 
ning of  interest  thereon  during  such 
suspension  ceases.  Interest  is  the  com- 
pensation allowed  by  law,  or  fixed  by 
the  parties,  for  the  use  or  forbearance 


of  money,  or  as  damages  for  its  de- 
tention, and  it  would  be  manifestly 
unjust  to  exact  such  compensation,  or 
damages,  when  the  payment  of  the 
principal  debt  was  interdicted.  The 
question  wliether  interest  should  be 
allowed  on  such  contracts  during  the 
period  of  war  was  much  considered 
soon  after  the  Revolution.  In  the  case 
of  Hoare  v.  Allen  (2  Dall.  102),  decided 
in  1789  by  the  supreme  court  of  Penn- 
sylvania, it  was  held  that  interest  did 
not  run  during  the  war  on  a  debt  ow- 
ing to  an  enemy,  contracted  previ- 
ously. *\Vhere  a  person,'  said  the 
court,  'is  prevented  by  law  from  pay- 
ing the  principal,  he  shall  not  be  com- 
pelled to  pay  interest  during  the  pro- 
hibition.' The  legislation  of  congress 
after  the  commencement  of  the  War 
of  the  Revolution,  like  the  legislation 
of  1861,  prohibited  commercial  inter- 
course with  the  inhabitants  of  the 
enemies'  country,  and  the  court  ob- 
served that  the  defendant  could  not 
have  paid  the  debt  to  the  plaintiff, 
who  was  an  alien  enemy,  without  a 
violation   of   the  positive   law   of  the 
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reached  on  this  question  are  in  harmony  with  this  reason.  The 
rule  that  interest  is  suspended  during  war  has  been  applied  where 
the  creditor  has  left  the  country  before  the  outbreak  of  the  war,* 
and  also  where  the  debtor  has  left  the  country  prior  to  the  out- 
break of  the  war/  It  has  been  held,  however,  that  the  rule  that 
war  suspended  interest  did  not  apply  during  the  Civil  War  to  cases 
in  which  the  debtor  was  domiciled  in  the  lines  of  the  Confederacy, 
and  the  creditor  was  domiciled  in  a  state  which  adhered  to  the 
Union.' 

The  treaty  of  peace  between  the  United  States  and  England  at 
the  end  of  the  Revolutionary  War,  which  secured  debts  due  from 
American  debtors  to  English  creditors,  was  usually  held  not  to 
impose  upon  the  debtor  the  duty  of  paying  interest  during  the 
period  of  the  war,*  although  in  South  Carolina,  it  was  suggested 
that  the  terms  of  the  treaty  which  secured  the  debts  were  broad 
enough  to  secure  the  interest  as  wellJ  1^  this  case,  however,  it 
was  not  necessary  to  invoke  the  treaty,  since  it  was  shown  that 
the  creditor. had  a  resident  agent  ''on  the  spot"  to  whom  the  debt 
might  have  been  paid.' 

A  statute  which  forbids  recovery  of  interest  for  the  period  of 
the  war,  from  resident  debtors,  in  favor  of  creditors,  resident  in 
the  country  of  the  enemy,  is  therefore  constitutional.* 

§  2738.  Interest— Effect  of  time  of  maturity  with  reference  to 
war.  Whether  the  rule  that  war  suspends  interest  is  modified  in 
any  way  by  the  date  of  the  maturity  of  the  obligation,  is  a  ques- 
tion upon  which  there  has  been  some  divergence  of  authority.  If 
the  debt  is  due  before  the  war  begins,  the  commencement  of  the 
war  renders  the  payment  of  the  debt  legally  impossible,  and  it  is 


country  and  of  the  law  of  nations, 
and  that  parties  ought  not  to  sufTer 
for  their  moral  conduct  and  their  sub- 
mifwion  to  the  laws.  The  decision  was 
followed  by  the  same  court  in  Fox- 
craft  v.  Nagle  (2  Ball.  132,  1  L.  ed. 
310),  1701.  Similar  decisions  were  ren- 
dered by  the  court  of  appeals  of  Vir- 
ginia and  the  court  of  appeals  of 
Maryland."  Brown  v.  Hiatt,  82  U.  8. 
(15  Wall.)   177.  21  L.  ed.  128. 

I  Blake   v.   Quash,   3   I^rCord   L.    (S. 
Gar.)  340. 


•  Fred  v.  Dixon,  68  Va.  (27  Gratt.) 
641. 

iShortridge  v.  Mason,  01  N.  Car. 
(U.  S.,  C.  C.)  3J)2,  Chase  136,  1  AbL 
(U.  S.)  68,  Fed  Cas.  No.  12812. 

•  Hoare  ▼.  Allen,  2  U.  8.  (2  Dall.) 
102,  1  L.  ed.  307;  Foxcraft  v.  Nagle, 
2  U.  S.  (2  Dall.)  132,  1  L.  ed.  319. 

7Neilson  v.  Butledge,  1  Desauss.  Eq. 
(S.  Cat.)  IJM. 

•  Xeilson  v.  Kutledge,  1  Desauss.  Eq. 
(8.  Car.)   194. 

•  Hutchinson  v.  Landcraft,  4  W.  Va. 
312. 
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held  that  interest  docs  not  run  during  the  period  of  the  ivar,^  ev?n 
though  under  the  rules  in  force  the  creditor  was  not  allowed  to 
bring  an  action  until  a  certain  period  after  maturity  and  though 
war  had  broken  out  before  the  creditor  could  have  brought  such 
action.^  Since  the  reason  for  the  rule  that  interest  is  suspended 
during  the  war  is  that  the  debtor  can  not  pay  such  debt  if  he  com- 
plies with  the  law,  and  since  it  is  not  intended  to  impose  a  penalty 
upon  the  creditor,  as  is  shown  by  the  cases  in  which  interest  is 
not  suspended  wherever  the  debtor  could  have  paid  the  debt  in 
compliance  with  the  law,'  the  rule  that  the  outbreak  of  war  stops 
interest  upon  debts  due  to  alien  enemies  is  correct,  even  though  the 
alien  enemy  would  not  have  been  permitted  to  sue  before  the  out- 
break of  the  war. 

At  the  other  extreme  of  cases  of  this  class,  the  debt  may,  by  its 
terms,  not  be  due  until  after  the  war,  and  while  the  debtor  may 
not  be  permitted  to  pay  the  instalments  of  interest  as  they  come 
due,  he  would  have  had  no  legal  right  in  time  of  peace  to  have 
paid  the  debt  at  any  time  and  stopped  interest.  In  such  a  case, 
war  should  not  suspend  interest,  and  there  is  some  authority  for 
this  view.*  Where  the  debt  is  not  due  until  after  the  war,  the  fact 
that  interest  is  payable  semi-annually  docs  not  cause  a  suspension 
of  interest  upon  the  principal  during  the  war,'  although  it  might 
suspend  the  payment  of  interest  upon  the  overdue  instalments  of 
interest. 

The  intervening  case  is  the  case  i:i  which  the  debt  falls  due 
during  the  war.  A  logical  application  of  the  foregoing  principles 
would  result  in  the  rule  that  interest  was  not  susjiended  until  the 
maturity  of  the  debt,  since  the  debtor  had  no  legal  right  even  in 
time  of  peace  to  pay  such  debt  before  maturity  and  to  stop  interest 
thereon.  On  the  other  hand,  after  maturity,  interest  should  be 
suspended,  since  the  debtor  would  be  prevented  by  the  war  from 
exercising  the  legal  right,  since  otherwise  he  would  have  had  to 
pay  the  debt  and  to  stop  interest.  This  view,  however,  has  not 
been  taken  by  the  supreme  court  of  the  United  States.*  If  a  debt 
falls  due  during  war  and  the  creditor  is  a  resident  and  a  citizen 

IHoare  v.  Allen,  2  U.   S.    (2  Dall.)  4  Lash    v.    Liimbert.    15    Minn.    41(». 

102,  1  L.'ed.  307.  2  Am.  Rep.  142. 

2noare  v.  Allen,  2  U.  S.  (2  Dall.)  .  »Lash  v.  I^mbert,  15  Minn.  4VX 
102,  1  L.  0(1.  307  2  Am.  Kep.  142. 

3  See  §2740.  •Brown  v.  Hiatt,  82  V.  S.  (15  Wall.) 

177,  21  L.  ed.  128. 
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of  the  enemy  country,  it  is  held  that  war  suspends  interest  from 
the  outbreak  of  war  to  the  conclusion  thereof,  both  for  the  period 
before  maturity  and  for  the  period  after  maturity.' 


§2739.  Effect  of  express  covenant  to  pay  interest.  It  has 
been  suggested  that  a  distinction  should  be  made  between  cases  in 
which  there  is  an  express  covenant  for  the  payment  of  interest,  and 
cases  in  which  there  is  no  express  covenant  to  ])ay  interest,  and 
interest  is  merely  allowed  as  damages  for  non-])ayment.  Since  the 
same  reasons  which  forbid  a  debtor  to  pay  his  debt  in  one  case, 
forbid  him  to  pay  it  in  the  other,  the  same  protection  should  be 
accorded  in  one  case  as  in  the  other.  Even  if  the  debtor  has 
entered  into  an  express  covenant  to  pay  interest,  such  covenant 
can  not  be  performed  by  reason  of  the  war.  As  a  matter  of  fact, 
the  cases  in  which  it  has  been  suggested  that  interest  is  not  sus- 
pended because  of  an  express  covenant  to  pay  interest,  are  cases 
in  which  such  suggestion  was  an  obiter,  as  the  fact  that  the  debtor 
could  have  paid  his  debt  to  a  resident  agent  or  to  a  resident  cred- 
itor, was  the  real  reason  for  holding  that  interest  was  not  sus- 
pended.^ Where  the  only  ground  for  contending  that  an  express 
covenant  to  pay  interest  prevents  the  application  of  the  rule  sus- 
pending interest  during  war  on  debts  due  to  alien  enemies,  it  has 
been  held  that  the  fact  that  the  contract  by  which  a  debt  is 
incurred  contains  an  express  covenant  for  the  payment  of  interest, 
does  not  prevent  the  existence  of  war  between  the  country  of  which 
the  creditor  is  a  resident  and  citizen,  and  the  country  of  which  the 
debtor  is  a  resident  and  citizen,  from  suspending  interest.^ 


T  Brown  v.  Hiatt,  82  U.  S.  (15  Watt.) 
177.  21  L.  ed.  128. 

IThe  cases  in  which  this  distinction 
is  suggested  are  cases  in  which  the 
question  was  not  involved,  as  the  prin- 
cipal could  have  been  paid  lawfully. 
See  Teaton  t.  Berney,  62  lU.  61,  and 
Neilson  ▼.  Rutledge,  1  Desauss.  Eq. 
(S.  Car.)  194. 

2 Brown  v.  Hiatt,  82  U.  S.  (15  Wall.) 
177.  21  L.  ed.  128. 

**The  counsel  for  the  complainant 
attempts  to  draw  a  distinction  be- 
tween those  contracts  in  which  inter- 
est is  stipulated  and  those  to  which 
the  law  allows  interest,  and  contends 


that  the  revival  of  the  debt  in  the 
first  -»,  after  the  termination  of  the 
war,  carries  the  interest  as  part  of  the 
debt;  while  in  the  latter  ease  interest 
is  allowed  only  as  damages  for  the  de- 
tention  of  the  money.  We  are,  how- 
ever, of  opinion  that  the  stipulation 
for  interest  does  not  clianpre  the  prin- 
ciple, which  suspends  its  running  dur- 
ing? war.  Tn  the  first  case  cited,  from 
Pennsylvania,  interest  was  stipulated 
in  the  contract.  *A  prohibition,*  says 
Mr.  Justice  Washinjiton.  in  Conn  v. 
Penn  (Pet.  Cir.  Ct  524),  'of  all  inter- 
course  Avith  an  enemy  diirin;;  the  war, 
and    the    legal    consequence    resulting 


§2740 
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§2740.  Interest — ^Payment  of  principal  not  forbidden.     The 

rule  that  interest  is  suspended  during  war  is  based  on  the  theory 
that  the  principal  can  not  be  paid  lawfully.  If  the  circumstances 
are  such  that  the  principal  can  be  paid  lawfully,  interest  will  not 
be  suspended  by  reason  of  the  warj  In  accordance  with  this  the- 
ory, interest  is  not  suspended  as  against  a  resident  debtor,*  such  as 
a  surety,'  although  his  joint  debtors  are  domiciled  in  the  territory 
of  the  enemy.*  If  the  obligation  is  payable  in  the  country  of  the 
debtor,  interest  is  not  suspended  by  reason  of  the  fact  that  the 
payee  is  an  alien  enemy,*  since  the  debtor  can  make  such  payment 
in  accordance  with  the  terms  of  the  contract  without  violating  the 
rules  against  holding  commercial  intercourse  with  the  enemy.  If 
an  obligation  which  was  due  to  one  who,  by  the  outbreak  of  war, 
has  become  an  alien  enemy,  is  transferred  for  value  to  one  who  is 
domiciled  in  the  country  of  the  debtor,  interest  is  not  suspended;* 
and  if  such  debt  is  transferred  in  good  faith  to  the  original  holder 
after  the  war,  he  may  recover  during  such  period.^  If  the  debtor 
and  the  creditor  reside  in  the  same  country,  interest  is  not  sus- 
pended by  reason  of  the  fact  that  the  debt  is  made  payable  in  the 
territory  of  the  enemy.*  If  some  of  the  debtors  were  domiciled 
within  the  limits  of  the  Confederacy,  and  others  were  domiciled  in 
states  which  adhered  to  the  Union,  and  the  note  was  made  payable 
within  the  limits  of  a  state  which  adhered  to  the  Union,  while  the 
creditor  was  domiciled  within  the  limits  of  the  Confederacy,  each 
of  the  debtors  could  have  paid  the  debt  either  to  the  creditor  or  at 
the  place  of  payment  without  dealing  with  the  enemy ;  and  accord- 


therefrom,  as  it  respects  debtors  on 
either  side,  furnish  a  sound,  if  not  in 
all  respects  a  just,  reason  for  the 
abatement  of  interest  until  the  return 
of  peace.  As  a  general  rule  it  may  be 
safely  laid  down  that  wherever  the  law 
prohibits  the  payment  of  the  prin- 
cipal, interest  during  the  existence  of 
the  prohibition  is  not  demandable'" 
Brown  v.  Hiatt,  82  U.  S.  (15  WaU ) 
177,  21  L.  ed.  128. 

tWard  V.  Smith,  74  U.  8.  (7  Wall.) 
447,  19  L.  ed.  207;  Bean  v  Chapman, 
62  Ala.  58;  Williams  v.  SUte,  37  Ark. 
463;  Yeaton  v.  Bemey,  62  IlL  61; 
Thomas  v.  Hunter,  20  Md.  406. 


2  Paul  V.  Christie,  4  Harr.  &  McH. 
(Md)   ICl. 

Interest  runs  if  the  parties  are  domi- 
ciled in  the  same  country,  although  by 
reason  of  the  war  the  Statute  of  Limi* 
tations  may  not  run.  Williams  ▼. 
State,  37  Ark.  463 

See,  however,  when  interest  was  ap- 
parently not  exacted,  Kirby  ▼.  Goody- 
koontz,  67  Va.  (26  Gratt )  208. 

<Bean  ▼.  Chapman,  62  Ala.  58. 

4  Bean  v.  Cliapman,  62  Ala.  58. 

•  Yeaton  v.  Bemey,  62  111.  61. 

•  Thomas  v.  Hunter.  29  Md   206. 
7  Thomas  v.  Hunter,  20  Md.  206. 

•  Yeaton  v.  Bemey»  62  111.  61. 
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ingly  interest  was  not  suspended  by  the  Civil  War.*  For  the  same 
reason  interest  is  not  suspended  if  the  creditor  has  an  agent  who 
is  domiciled  in  the  same  country  as  the  debtor  to  whom  the  debt 
in  question  could  be  paid  lawfully.'*  If  the  creditor  has  in  fact 
been  allowed  to  maintain  an  action  during  the  war  for  the  enforce- 
ment of  the  debt,  and  such  debt  could  therefore  have  been  paid, 
interest  will  not  be  suspended  by  the  war." 

The  fact  that  the  debtor  could  have  paid  the  debt  as  a  matter 
of  fact,  if  he  had  been  willing  to  violate  the  rules  which  forbid 
dealing  with  the  enemy,  does  not  render  him  liable  to  pay  interest.'^ 
It  was  held  that  the  fact  that  a  debtor  who  resided  within  the  lines 
held  by  the  United  States  troops,  during  the  Revolutionary  War, 
could  readily  have  gone  into  the  British  lines  and  paid  his  debt 
to  his  creditor,  does  not  charge  him  with  the  duty  of  paying  inter- 
est as  a  penalty  for  obeying  the  rules  which  prevented  him  from 
dealing  with  the  enemy. ^' 

§2741.  Contracts  for  chartering  vessels,  transportation,  and 
fhe  like.  The  outbreak  of  war  is  ordinarily  held  to  discharge  con- 
tracts between  alien  enemies  for  transportation,  chartering  vessels, 
and  the  like,^  rather  than  to  suspend  such  contracts  temporarily. 
In  the  cases  in  which  this  question  has  been  presented,  the  result 
which  was  reached  was  undoubtedly  correct.  The  contracts  could 
not  be  performed  without  aiding  the  enemy ;  and,  accordingly,  per- 
formance could  not  be  insisted  on  during  the  war.  To  have  treated 
these  contracts  as  suspended  rather  than  as  discharged,  would,  on 
the  one  hand,  have  inflicted  an  intolerable  hardship  upon  the  par- 
ties who  had  agreed  to  furnish  the  transportation  or  the  vessel, 
since  the  termination  of  the  war  could  not  be  foreseen,  and  accord- 
ingly they  could  not  have  entered  into  a  contract  for  the  use  of 
the  vessel  during  the  war,  without  the  risk  of  becoming  liable  for 
damages  for  breach  of  the  original  contract,  if  it  had  been  held  to 

•  Yeaton  v.  Berney,  62  111.  61.  "Foxcraft  v.  Nagle,  2  U  S.  (2  Dall.) 

leWard  V.  Smith,  74  U.  8.  (7  Wall.)  132,  1  L.  ed.  319, 

447,  19  L.  ed.  207;  Neilson  v.  Rutledge,  IReid  v.  Hoakins,  4  El.  &  Bl.  979; 

1  Desausa.  Eq.  (S.  Car.)   194;  King  v.  Avery   v.   Bowden,  5    El.   A,   Bl.    714; 

Hanfion,  8  Va.  (4  Call.)  259.  Esposito  v.  Bowden,  7  El    &  Bl.  766; 

11  Greenlaw  y.  Williams,  70  Tenn.  (2  Karberg   v.   Blyther    [1016],    1    K.    B. 

I.ea)  533.  405;  Clapham  Steamship  Co.  v.  Naam- 

MFo.xcraftv  Nagle,  2  U.  S.  (2  DaU.)  looze  VennootRchap  nandels-en  Trans- 

132,  1  L.  ed.  319.  port-MaatHchappij    Vulcaan    [1917],    2 

K.  B.  639. 
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revive  after  the  war}  In  addition  to  these  reasons,  it  would,  in 
some  eases,  liave  strengthened  the  commercial  position  of  the 
enemy  if  it  had  been  permitted  to  regain  control  of  the  vessel  after 
the  termination  of  the  war.'  It  is  likely  that  such  a  result  would 
not  be  reached  if  the  contract  could  be  held  to  be  suspended  with- 
out inflicting  such  liardship  on  the  one  hand,  or  without  aiding  the 
enemy  on  the  other;  but  it  is  also  unlikely  that  cases  of  this  sort 
can  arise,  which  will  not  present  one  or  both  of  these  objections  to 
treating  the  contract  as  merely  suspended. 

§  2742.  Leases.  A  lease  made  before  the  outbreak  of  the  war 
to  an  alien  enemy,  is  not  dissolved  or  suspended  by  the  war,'  and 
he  remains  liable  for  the  rent  according  to  his  covenant  in  such 
lease.  While  this  question  has  been  discussed  in  a  case  in  which 
the  alien  had  assigned  the  lease,  it  would  probably  have  been 
reached  if  the  alien  had  not  assigned  the  lease,  and  if  he  had  been 
prevented  by  the  war  from  taking  possession  of  the  leased  prop- 
erty.* The  same  result  was  reached  in  an  earlier  case,*  in  which 
the  lessee  was  ousted  during  civil  war  and  in  which  it  was  held 
that  such  ouster  was  not  such  an  impossibility  as  to  excuse  him 
from  an  express  covenant  on  his  part  to  pay  rent.* 

§2743.  Contracts  of  sale.  An  executory  contract,  the  per- 
formance of  which  does  not  involve  trading  with  the  enemy,  or 
assistance  to  the  enemy  during  the  war,  or  after  the  war,  or  injury 
to  his  own  government,  is  not  discharged  by  war.'    A  contract  for 


2Reid  v.  Hopkins,  4  El.  &  VA.  979; 
Averv  v.  U<nv(lt»n,  5  El.  &  Bl.  714;  Es- 
posito  V.  Bowden,  7  El.  &  Bl.  76«; 
Karberjr  v.  Blyther  [1016],  1  K.  B. 
495:  (  lapham  Steamship  Co.  v.  Naam- 
looJT  WnnootHohap  Handels-en  Tran-*- 
port-Mantschappij  Vulcaan  [1017],  2 
K.  B.  03«l. 

3Claphnni  Steamship  Co.  v.  Naam- 
looze  Vennootsohap  Handels-en  Trans- 
port-Maatschappij  Vulcaan  [1017],  2 
K.  B.  6.39. 

IHalsey  v.  Lowenfeld  [lOlO],  2  K. 
B.  707.  l!  R.  a.  1017?  644. 

2  See  on  this  qiiefltion,  Kershaw  v. 
Kelsey.  KM)  Mass.  .561,  1  Am.  Rep.  142, 
97  Am.  Deo.  124. 


3Paradine  v.  Jane.  Alrv:i  20. 

4  See  §  2673. 

1  Smith  V.  Becker  [1016],  2  Ch.  86; 
Grinnan  v.  Edwards,  21  W.  Va.  347. 
A  contract  between  two  British  sub- 
jects for  the  sale  by  one  to  the  other 
of  su<;ar  f.  o.  b.  at  Tlamburjr.  for  ex- 
port from  derma ny,  which  contains  a 
covenant  for  arbitration,  is  not  entirely 
discharged  by  the  outbreak  of  the  war, 
and  by  an  embarjro,  placed  by  the 
German  government  on  the  export  of 
si]<var;  and  the  parties  may  resort  to 
arbitration  in  accordance  with  such 
covenant.  Smith  v.  Becker  [1916],  2 
Ch.  86. 
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the  sale  of  land  which  was  entered  into  before  the  war,  is  not  dis- 
charged by  the  fact  that  the  vendor  and  the  vendee  are  domiciled 
respectively  in  the  territory  of  the  belligerent  powers.^  It  has  been 
held,  however,  that  such  contract  is  suspended  so  that  a  clause 
providing  for  forfeiture  for  nonpayment  of  instalments,  can  not 
be  enforced.'  On  the  other  hand,  a  contract  of  sale  the  perform- 
ance of  which  will  aid  the  enemy  in  time  of  war,  or  will  hamper 
the  military  operations  of  the  government  of  the  country  in  whose 
courts  it  is  sought  to  enforce  such  contract,  will  be  held  to  be  dis- 
charged by  the  war,  rather  than  dissolved.*  Contracts  for  the  sale 
of  ores  and  the  like,  even  though  running  over  a  long  period  of 
time,  were  accordingly  held  to  be  discharged  by  the  outbreak  oT 
war  between  England  and  Germany.'  After  the  outbreak  of  the 
war  between  England  and  Germany,  the  United  States  courts 
refused  specific  performance  of  a  contract  by  which  the  interests 
of  an  American  corporation  were  to  be  transferred  to  a  Qerma!i 
firm  which  was  to  do  business  in  part  in  London ;  but  as  a  condi- 
tion of  such  refusal,  a  creditor,  domiciled  in  England,  who  had 
advanced  money  on  the  credit  of  the  new  organization,  was  per- 
mitted to  enforce  his  claims  as  against  the  property  which,  by  the 
contract,  would  have  been  transferred  to  such  new  organization.* 


§  2744.  Ufe  insurance— Premituns  paid.  If  the  insurer  is  domi- 
ciled in  the  territory  of  one  of  the  belligerents  and  the  insured  is 
domiciled  in  the  territory  of  the  other  belligerent  power,  the  out- 
break of  war  is  said  not  to  operate  as  a  dissolution  of  the  contract 
of  insurance  of  itself,  and  if  the  premiums  are  paid,  the  contract 
of  life  insurance  remains  in  force  in  spite  of  the  fact  that  the 
insured  has  become  an  alien  enemy^^  although  it  has  been  said  that 
this  rule  applies  only  if  the  insured  is  a  non-combatant.^     While 


2  (Irinnan  v.  Edwards,  21  W.  Va.  347. 

SOrinnan  v,  Edwards,  21  W.  Va.  347. 

4niobcr  V.  Rio  Tinto  Co.  [1018],  A. 
C.  2nO;  Zinc  Corporation  v.  Hirsch 
[1916],  1  K.  B.  541,  L.  R.  A.  1917C, 
650;  Nay  lor  v.  Krainisclio  Industrie 
Gesenschaft  11018],  2  K.  B.  4S0  faf- 
Arming  (1018),  1  K.  B.  331;  and  citing, 
Bieber  v.  Rio  Tinto  Co.  (1018),  A.  C. 
260]. 

I  Bieber  v.  Rio  Tinto  Co.  [1918],  A. 
C.    260;    Zinc    Corporation    v.    Hirsch 


[1916],  1  K.  B.  541,  L.  R.  A.  19170, 
650;  Naylor  v.  Krainisciie  Industrie 
GefteUschaft  [1918],  2  K.  B.  486  [af- 
firming (1018),  1  K.  B.  331;  and  citing, 
Bieber  v.  Rio  Tinto  Co.  (1918),  A.  C. 
2601. 

•  Lindenberjior  Cold  Storage  &  (ban- 
ning Co.  V.  Lindenberger,  2.35  Fed.  642. 

1  SandH  V.  New  York  Life  Ins.  Co., 
50  N    Y.  626,  10  Am.  Rep.  535. 

2  New  Yorlc  Life  Ins.  Co.  v.  Clopton, 
70  Ky.  (7  Busli.)   170,  3  Am.  Rep.  290. 
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was  entitled  to  recover  from  the  insurer  the  so-called  equitable 
value  of  his  policy,  by  which  the  supreme  court  apparently  meant 
the  difference  between  the  amount  of  premiums  which  the  insured 
would  have  to  pay  over  his  original  policy,  and  the  amount  which 
•he  would  have  to  pay  if  he  had  taken  out  a  new  policy  for  the 
first  time  when  the  original  policy  lapsed.' 


•  New    York   Life   Insurance   Co.   v. 
Statham,  03  U.  S.  24,  23  L.  ed.  789. 

'*The  question  then  arises,  must  the 
insured  lose  all  the  money  which  has 
been  paid  for  premiums  on  their  re- 
spective policies?    If  they  must,  they 
will  sustain  an  equal  injustice  to  that 
which  the  companies  would  sustain  by 
revivinor  the  policies.    At  the  very  first 
blush,  it  seems  manifest  that  justice 
requires  that  they  should  have   some 
compensation  or  return  for  the  money 
already  paid,  otherwise  the  companies 
would  be  gainers  from  their  loss;  and 
that  from  a  cause  for  which  neither 
party  is  to  blame.     The  case  may  be 
illustrated    thus:    Suppose   an    inhabi- 
tant of  Georgia  had  bargained  for  a 
house,  situated  in  a  northern  city,  to 
be   paid   for   by   instalments,   and   no 
title  to  be  made  unHl  all  the  instal- 
ments   were    paid,    witli    a    condition 
that,  on  the  failure  to  pay  any  of  the 
instalments    when    due,    the    contract 
should  be  at  an  end,  and  the  previous 
payments  forfeited;  and  suppose  that 
this  condition  was  declared  by  the  par- 
ties to  be  absolute  and  the  time  of 
payment   material.     Now,  if   some  of 
the  instalments  were  paid  before  the 
war,  and   others   accruing   during   the 
war  were  not  paid,  the  contract,  as  an 
executory  one,  was  at  an  end.    If  the 
necessities  of  the  vendor  obliged  him 
to  avail  himself  of  the  condition,  and 
to  resell  the  property  to  another  party, 
would  it  be  just  for  him  to  retain  the 
money   he   had   received?     Perhaps   it 
might  be  just  if  the  failure  to  pay  had 
been  voluntary,  or  could,  by  possibil- 
ity,  have   been   avoided.     But   it   was 
caused  by  an  event  beyond  the  control 


of  either  party — an  event  which  made 
it  unlawful  to  pay.  In  such  case, 
whilst  it  would  be  unjust,  after  the 
war,  to  enforce  the  contract  ae  an 
executory  one  against  the  vendor,  con- 
trary to  his  will,  it  would  be  equally 
unjust  in  him,  treating  it  as  ended,  to 
insist  upon  the  forfeiture  of  the  money 
already  paid  on  it.  An  equitable  right 
to  some  compensation  or  return  for 
previous  payments  would  clearly  re- 
sult from  the  circumstances  of  the 
case.  The  money  paid  by  the  pur- 
chaser, subject  to  the  value  of  any 
possession  which  he  may  have  en- 
joyed, should,  ex  aequo  et  bono,  be 
returned  to  him.  This  would  clearly 
be  demanded  by  justice  and  right. 

"And  so,  in  the  present  case,  whilst 
the  insurance  company  has  a  right  to 
insist  on  the  materiality  of  time  in 
the  condition  of  payment  of  premiums, 
and  to  hold  the  contract  ended  by  rea- 
son of  nonpayment,  they  can  not  with 
any  fairness  insist  upon  the  condition, 
as  it  regards  the  forfeiture  of  the  pre- 
miums already  paid;  that  would  be 
clearly  unjust  and  inequitable.  The 
insured  has  an  equitable  ripht  to  have 
this  amount  restored  to  him,  subject 
to  a  deduction  for  the  value  of  the 
assurance  enjoyed  by  him  whilst  the 
policy  was  in  existence;  in  other 
words,  he  is  fairly  entitled  to  have  the 
equitable  value  of  his  policy. 

"As  before  suggested,  the  annual 
premiums  are  not  the  consideration  of 
assurance  for  the  year  in  which  they 
are  severally  paid,  for  they  are  equal 
in  amount;  whereas,  the  risk  in  the 
earlv  vears  of  life  is  much  less  than 
in  the  later.    It  is  common  knowledge 
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The  fourth  theory  resembles  the  third  in  that  it  regards  the  war 
as  operating  as  a  discharge  of  the  contract  for  the  purpose  of  pre- 
venting an  absolute  forfeiture ;  but  it  differs  from  the  third  theory 
with  reference  to  the  amount  which  is  due  under  such  policy  on 


that  the  annual  premiums  are  in- 
creased with  the  age-  of  the  person 
applying  for  insurance.  According  to 
approved  tables,  a  person  becoming  in- 
sured at  twenty-five  is  charged  about 
twenty  dollars  annual  premium  on  a 
policy  of  one  thousand  dollars,  whilst 
a  person  at  forty-five  is  charged  about 
thirty-eight  dollars.  It  is  evident, 
therefore,  that,  when  the  younger  per- 
son arrives  at  forty-five,  his  policy  has 
become,  by  reason  of  his  previous  pay- 
ments, of  considerable  value.  Instead 
of  having  to  pay,  for  the  balance  of 
his  life,  thirty-ei«rht  dollars  per  an- 
num, as  he  would  if  he  took  out  a  new 
policy  on  which  nothing  had  been  paid, 
he  has  only  to  pay  twenty  dollars. 
The  difl^erence  (eighteen  dollars  per 
annum  during  his  life)  is  called  the 
equitable  value  of  his  policy.  The 
present  value  of  the  assurance  on  his 
life  exceeds  by  this  amount  what  he 
has  yet  to  pay.  Indeed,  the  company, 
if  well  managed,  has  laid  aside  and  in- 
vested a  reserve  fund  equal  to  this 
equitable  value,  to  be  appropriated  to 
the  payment  of  his  policy  when  it 
falls  due.  This  reserve  fund  has  grown 
out  of  the  premiums  already  paid.  It 
belongs,  in  one  sense,  to  the  insured 
who  has  paid  them,  somewhat  as  a 
deposit  in  a  savings  bank  is  said  to 
belong  to  the  person  who  made  the 
deposit.  Indeed,  some  life  insurance 
companies  have  a  standing  regulation 
by  which  they  agree  to  pay  to  any 
person  insured  the  equitable  value  of 
his  policy  whenever  he  wishes  it;  in 
other  words,  it  is  due  on  demand.  But 
whether  thus  demandable  or  not,  the 
policy  has  a  real  value  corresponding 
to  a  value  on  which  the  holder  often 
realizes    money    by    borrowing.     The 


t*areful  capitalist  does  not  fail  to  see 
that  the  present  value  of  the  amount 
assured  exceeds  the  present  value  of 
the  annuity  or  annual  premium  yet 
to  be  paid  by  the  assured  party.  The 
present  value  of  the  amount  assured 
is  exactly  represented  by  the  annuity 
which  would  have  to  be  paid  on  a  new 
policy — or,  thirty-eight  dollars  per  an- 
num in  the  case  supposed,  where  the 
party  is  forty-five  years  old;  whilst 
the  present  value  of  the  premiums  yet 
to  be  paid  on  a  policy  taken  by  the 
same  person  at  twenty-five  is  but  little 
more  than  half  that  amount.  To  for- 
feit this  excess,  which  fairly  belongs 
to  the  assured,  and  is  fairly  due  from 
the  company,  and  which  the  latter  ac- 
tually has  in  its  coffers,  and  to  do  this 
for  a  cause  beyond  individual  control, 
would  be  rank  injustice.  It  would  be 
taking  away  from  the  assured  that 
which  had  already  become  substan- 
tially his  property.  It  would  be  con- 
trary to  the  maxim,  that  no  one  should 
be  made  rich  by  making  anotner  poor. 

"We  are  of  opinion,  therefore,  first, 
that  as  the  companies  elected  to  insist 
upon  the  condition  in  these  cases,  the 
policies  in  question  must  be  regarded 
as  extinguished  by  the  nonpayment  of 
the  premiums,  though  caused  by  the 
existence  of  the  war,  and  that  an  ac- 
tion will  not  lie  for  the  amount  In- 
sured thereon. 

"Secondly,  that  such  failure  being 
caused  by  a  public  war,  without  the 
fault  of  the  assured,  they  are  entitled 
ex  aequo  et  bono  to  recover  the  equit- 
able value  of  the  policies  with  interest 
from  the  close  of  the  war.**  New  York 
Life  Insurance  Co.  v.  Statham,  03  U. 
S.  24,  23  L.  ed.  789. 
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the  theory  of  quasi-contract.  Under  the  fourth  theory,  the  insurer 
has  the  option  between  reinstating  the  policy  upoti  pnymcnt  of 
the  premiums  ^vhich  are  in  arrears  with  interest  thereon,  or  ])ayin<r 
the  equitable  value  of  the  policyj  and  the  amount  of  such  equitable 
value  is  said  to  be  the  amount  of  the  premiums  actually  paid  in 
by  the  insured,  less  the  actual  value  of  s!u»h  insurance  for  each 
year.*  The  criticism  of  the  third  theory  advjnu'ed  where  the 
fourth  theory  is  adopted,  is  that  tiie  amount  of  recovery  under  the 
third  tliebry  is  too  favorable  to  the  insurance  company,  since  it 
gives  to  them  the  profit  for  the  time  during  which  the  policy  was 
in  force,  which  profit  it  ought  not  to  retain  if  it  elects  to  treat  the 
policy  as  terminated.' 


TAbeU  V.  Penn  Mutual  Life  Ins.  Co., 
18  W.  Va.  400. 

iAbell  V.  Penn  Mutual  Life  Ins.  Co., 
18  W.  Va.  400. 

tin  speaking  of  the  opinion  in  the 
ca«e  of  New  York  Life  Insurance  Co. 
V.  Statham,  93  U.  S.  24,  23  L.  ed.  780, 
the  court  said:  "The  views  of  Justice 
Bradley  are  in  the  main  in  my  judg- 
ment sound,  but  are  too  favorable  to 
the  insurance  company.  Thus  when 
he  lays  down,  that  the  fundamental 
basis  of  life  insurance  is  suh verted  by 
giving  to  the  assured  the  option  to 
•revive  their  policies  or  not  after  they 
have  been  suspended  by  a  war  (since 
none  but  the  sick  or  dying  would  ap- 
ply), and  therefore  it  would  be  unjust 
to  compel  a  revival  against  the  com- 
pany, he  reaches  a  correct  conclusion, 
but  his  reasoning  is  not  altogether 
sound;  for  it  is  not  true  that  none 
but  tiie  sick  or  dying  would  apply. 
On  the  contrary,  it  would  generally  be 
to  tiie  interest  of  the  assured  to  apply 
after  the  war,  tliough  he  were  then 
in  good  health,  because  if  the  policy 
was  permitted  to  remain  forfeited,  he 
would  forfeit  all  that  he  had  paid 
prior  to  the  war,  and  if  lie  had  paid 
his  premiums  for  a  considerable  length 
of  time  the  company  would  be  profit- 
ted,  not  injured,  by  his  not  applying. 
It  is  true  that  if  he  had  paid  his  pre- 


miums for  n  short  time  o.ily,  the  coni- 
pany  might  be  injured  by  his  not  ap- 
plying, as  tlie  forfeiture  of  all  the 
premiums  lie  had  paid  might  not  i*om- 
pensate  the  company  for  the  lot^s  of 
the  profits  which  would  accrue  to  it 
from  a  continuance  of  the  policy.  In 
one  important  respect  I  think  the 
views  of  the  supreme  court  are  un- 
tenable. When  carefully  analyzed, 
and  especially  when  the  mode  of  ascer- 
taining what  ex  aequo  et  bono  ought 
to  be  repaid  by  the  (*ompany  to  the 
insured  is  considered,  it  will  appear 
that  when  the  company  eiects  to  annul 
the  contract,  the  parties  are  not,  as  in 
my  judgment  they  should  be.  placed 
in  exactly  the  position  in  which  they 
were  before  the  policy  was  taken  out. 
excepting  only  that  as  the  assured  had 
been  insured  for  a  number  of  years  the 
company  should  be  alloweil  to  retain 
of  the  money  paid  to  it  by  assured  a 
sum  just  sufficient  to  compensate  it 
for  the  ai-tual  risk  it  had  run;  but  by 
this  opinion  of  the  supreme  court  the 
company  after  boinjr  fully  compensated 
for  the  risk  it  had  run  is  on  such  an- 
nulling of  the  polic,v  in  a  decidedly 
better  |>osition  than  it  would  have  been 
in  had  it  never  issuc<1  the  policy.  It  is 
permitted  to  retain  in  efTect  more  than 
a  sum  HuflficMcnt  to  compensate  it  for 
the  risk  it  had  run.     It  is  really  per- 
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§  2746.  Marine,  fire,  theft  and  robbery  insurance.  If  a  policy 
of  marine  insurance  is  issued,  and  a  war  subsequently  breaks  out 
during  the  life  of  such  policy,  between  the  country  in  which  the 
insurer  is  domiciled  and  the  country  in  which  the  insured  is  domi- 
ciled, such  policy  does  not  protect  the  insured  against  loss  due  to 


mitted  to  retain  not  only  this,  but  a 
large  additional  sum  for  profits,  whhch 
it  appears  the  court  thought  it  was 
entitled  to  for  carrying  the  risk  prior 
to  the  war.  This  is  the  necessary  re- 
sult which  follows  from  the  court  hold- 
ing that  the  assured  is  entitled^  when 
the  contract  is  annulled,  to  be  paid 
only  the  then  market  value  of  the 
policy. 

'^If  the  company  elects  to  annul  the 
contract  and  policy,  I  can  not  see  how 
it  is  justly  entitled  to  retain  anything 
as  profits  on  a  policy  which  it  has 
chosen  to  annul.  The  court  is  careful 
to  say  that  it  can  retain  nothing  for 
pi^^ts  which  in  the  future  would  have 
been  made  by  the  company  out  of  the 
contract;  and  it  seems  to  me  that  it 
is  equally  clear  that  it  can  retain  noth- 
ing for  profits  made  under  the  polfcy 
in  the  past.  It  can  retain  only  such 
sum  as  would  actually  pay  it  without 
any  profit  for  the  risk  it  had  ran  be- 
fore the  annulment  of  the  policy  and 
while  it  was  in  force.  If  it  elects  to 
annul  the  policy,  it  must  annul  it  as 
from  the  beginning  after  being  paid 
for  the  actual  rink  it  had  run,  and  can 
not  rightfully  claim  to  be  paid  any- 
thing as  profits  on  the  policy.  It  can 
not  rightfully  repudiate  its  obligations 
under  the  contract  and  claim  still  to 
be  allowed  profits  under  such  contract. 
The  assured  agreed  to  pay  the  com- 
pany for  a  certain  sum  to  be  paid  in 
the  case  before  us  to  his  family  after 
his  death,  a  sum  not  only  suflficient  to 
oom])ensate  it  for  the  risk  it  ran,  but 
a  large  additional  sum  as  profits  in  the 
transaction.  This  he  did  that  his  fam- 
ily might  on  his  death  have  something 
on  which  they  could  certainly  rely,  no 


matter  when  he  might  die.  When  the 
company  elect  to  take  from  him  the 
only  consideration  which,  induced  him 
to  agree  to  give  it  this  large  profit,  is 
it  equitable  that  he  should  still  be  re- 
quired to  pay  any  part  of  this  profit? 
Is  it  not  just  that  he  should  receive 
back  all  he  has  paid,  except  what  is 
sufficient  to  compensate  the  company 
for  the  risk  it  had  run  while  the  policy 
was  in  force?  Can  he  be  justly  called 
upon  to  pay  a  further  sum  for  profits? 
It  seems  to  me  that  it  would  be  obvi- 
ously inequitable  to  require  this  of 
him.  He  never  was  willing  to  pay  any 
profits  to  the  company  for  insuring  his 
life  for  a  certain  number  of  years  be- 
fore the  war,  and  yet  this  he  is  now 
required  to  do.  He  was  only  willing 
to  pay  such  profit  upon  his  being  in- 
sured for  his  entire  life,  and  when  the 
company  decline  to  carry  out  such  in- 
surance for  his  entire  life,  ft  must  sur- 
render the  entire  profits  of  the  insur- 
ance contract  and  be  content  to  retain 
only  what  wiU  compensate  it  for  the 
risk  it  has  run. 

''Of  course,  after  the  deduction  from 
the  amount  actually  received  in  any 
year  from  the  assufed  of  the  amount 
necessary  to  just  compensate  the  com- 
pany for  the  risk  it  ran  that  year,  the 
balance  should  bear  interest  from  the 
time  when  it  was  paid  to  the  com- 
pany. These  balances  should  bear  in- 
terest till  the  time  when  the  company 
may  elect  to  annul  the  policy,  when  it 
should  be  paid  to  the  assured.  And  I 
can  see  no  reason  why  this  interest 
hlioiild  stop  diirinir  the  pendency  of  the 
war.  It  is  true  that  if  a  creditor  lived 
in  Virjrinia  and  his  dcbt<»r  in  Pennsvl- 
vania,  the  interest  on  the  debt  would 
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the  naval  operations  of  the  state  in  iirhieh  the  insurer  is  domiciled ;  ^ 
nor  does  it  protect  the  insured  against  loss  due  to  the  naval  oper- 
ations of  a  belligerent  power  with  which  his  own  government  is 
at  war,*  probably  without  regard  to  the  existence  of  an  alliance 
between  such  power  and  the  government  in  which  the  insurer  is 
domiciled.' 

This  rule  has  been  upheld  on  the  ground  that  to  permit  a  con- 
tract of  insurance  to  protect  against  the  acts  of  the  government  of 
the  insurer  would  be  to  nullify  the  effects  of  the  war  by  paying 
to  the  insured,  out  of  the  treasury  of  the  insurer,  after  the  war, 
what  the  government  of  the  insurer  was  attempting  to  take  from 
the  subjects  of  the  enemy  during  the  war.  As  far  as  the  interests 
of  the  insurer  and  the  insured  are  to  be  considered,  it  may  be 
assumed  that  the  insurer  has  so  adjusted  the  amount  of  the  pre- 
miums that  the  amount  paid  in  as  premiums  by  all  who  take  such 
insurance,  will  exceed  the  amount  of  losses  upon  such  policies, 
nnless  the  past  experience  on  which  the  insurer  is  basing  his  pre- 
miums has  been  made  futile  by  new  devices  for  capturing  or 
destroying  property  on  the  high  seas,  which  the  insurer  has  not 
taken  into  account  in  fixing  the  amount  of  premiums. 


not  have  nm  during  the  continuance 
of  the  war,  because  the  law  itself  in 
such  a  case  forbids  the  debtor  to  pay 
either  principal  or  interest  to  the  cred- 
itor during  the  war,  they  being  then 
alien  enemies.  See,  McVeigh  v.  The 
Bank  of  the  Old  Dominion,  26  Gratt. 
188;  Brown  v.  Hiatts,  U  Wall.  177. 
But  in  the  case  before  us  the  defend- 
ant did  not  owe  the  plaintiff  any  debt 
either  before  or  during  the  war  on 
which  interest  could  be  stopped.  The 
debt  was  contracted  for  the  first  time 
after  the  war  closed,  when  the  de- 
fendant elected  to  annul  the  policy. 
WHien  it  did  so,  it  imposed  on  itself 
the  obligation  of  placing  the  plaintiff 
in  the  position  in  which  he  would  have 
been,  had  no  policy  ever  been  issued, 
after  the  payment  to  it  of  a  sum  suf- 
ficient to  compensate  it  for  the  risk  it 
had  run.  The  sum  necessary  to  do 
this  can  be  properly  ascertained  only 
by  refunding  the  money  which  it  had 
received  on  the  policy,  with   interest 


for  the  whole  time  after  dednetlttg  the 
amount  which  would  compensate  the 
company  for  the  risk  it  ran  while 
the  policy  was  in  force,  or,  as  it  is 
called,  the  cost  of  the  insuranoe.  This 
is  not  allowing  interest  on  a  debt  dur- 
ing the  war.  What  is  here  called  in- 
terest is  really  not  interest  on  a  debt, 
but  is  simply  a  mode  of  ascertaining 
what  is  the  amount  of  the  principal, 
which  became  due  from  the  defendant 
to  the  plaintiff  for  the  first  time  after 
the  close  of  the  war."  Abell  y.  Penn 
Mutual  Life  Ins.  Co.,  18  W.  Va.  400. 

IFurtado  v.  Rogers,  3  Bos.  &  Pull. 
191;  Gamba  v.  Le  Mesurier,  4  East 
407. 

On  this  subject  generally,  see  Insur- 
ance of  Foreign  Property  in  War  Time, 
by  W.  R.  Wilson,  32  Law  Quarterly 
Review,  373;  33  Law  Quarterly  Re- 
view, 16. 

2  Brandon  T.  Gushing,  4  East  410. 

'Brandon  ▼.  Gushing,  4  East  410. 
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A  better  justification  for  the  rule  is  to  be  found  probably  in 
the  interest  of  the  government  itself.  It  is  entitled  to  demand 
that  none  of  its  subjects  shall  have  an  active  interest  in  preventing 
the  capture  of  enemy  property  on  the  high  seas,  and  that  the 
government  shall  not  be  hampered  in  working  out  new  and  more 
effective  devices  for  capturing  property  by  the  fact  that  absolute 
success  in  their  naval  operations  may.  be  followed  by  the  bank- 
ruptcy of  some  of  their  own  insurance  companies.  Whether  the 
outbreak  of  the  war  dissolves  or  suspends  the  contract  of  reinsur- 
ance,  on  the  one  hand,  or  whether  it  leaves  it  in  force  except  as 
against  loss  due  to  the  naval  operations  of  the  government  in  which 
the  insurer  is  domiciled,  is  a  question  upon  which  there  is  little 
authority  outside  of  dicta.  Since  the  insurer  has  received  pre- 
miums as  consideration  for  undertaking  the  risk,  it  would  seem 
that  he  ought  not  to  be  allowed  to  take  advantage  of  the  existence 
of  war  if  his  own  government  does  not  forbid  the  continuance  of 
such  contracts  or  attempt  to  confiscate  the  right  of  the  alien  enemy 
therein.  The  act  of  presenting  a  claim  upon  a  loss  which  has  been 
sustained  after  the  outbreak  of  war  on  a  policy  which  was  issued 
before  the  outbreak  of  war,  against  a  local  branch  of  an  alien 
enemy  insurance  company,  is  said  not  to  be  a  transaction  with  the 
enemy  within  the  meaning  of  the  fifth  clause  of  the  Trading  with 
the  Enemy  Proclamation,  issued  by  the  English  government  on 
October  8,  1914.*  If  an  alien  enemy  insurer  pays  a  loss  caused  by 
the  seizure  of  neutral  goods,  and  the  insured  transfers  his  interest 
in  snch  goods  to  the  insurer,  the  goods  are  for  most  purposes  to 
be  regarded  as  enemy  property.' 

The  outbreak  of  war  between  the  country  of  the  insurer  and  the 
country  of  the  insured,  would  seem  not  to  operate  as  a  discharge 
of  a  policy  of  fire  insurance,  at  least  if  the  loss  is  not  due  to  the 
military  or  naval  operations  of  the  government  in  which  the 
insorer  is  domiciled.  Probably,  in  analogy  to  the  rules  which  apply 
to  marine  insurance,  such  a  policy  would  be  held  not  to  include 
losses  due  to  the  action  of  the  government  of  the  country  in  which 
the  insured  is  domiciled.  As  in  other  cases,*  the  insured  can  not 
maintain  an  action  in  the  courts  of  the  country  in  which  the 
insurer  is  domiciled,  as  long  as  such  war  continues,  and  he  is  a 

4  Ingle  ▼.  Mannheim  Continental  Ins.  lOn    this   question,    see    The    Palm 

Oft.  [1915],  1  K.  B.  227,  Branch  [1919],  A.  C.  272. 

•See  887613 
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nonresident  alien  enemy  to  such  country.'  A  policy  against  theft 
and  robbery,  which  was  issued  by  an  English  insurance  company 
to  a  mining  company  wliieli  operated  in  the  Transvaal,  was  held  to 
protect  the  insured  against  seizure  by  the  Transvaal  government 
just  before  the  war  and  in  anticipation  thereof.*  The  result  which 
was  reached  in  this  case  may  have  been  influenced  by  the  fact  that 
the  financial  interests  in  the  mining  company  w^ere  the  interests  of 
English  subjects,  although  the  corporation  itself  was  formed  under 
the  laws  of  the  Transvaal. 

§2747.  Agency — Interests  of  state  as  affecting  continuance. 

The  effect  of  the  outbreak  of  a  war  between  the  country  of  the 
principal  and  the  country  of  the  agency,  upon  the  prior  authority 
of  the  agent,  depends  in  part  upon  the  interest  of  the  country  in 
which  it  is  sought  to  enforce  transactions  growing  out  of  such 
agency,  and  in  part  on  the  interest  of  the  respective  parties  to  the 
agency.  As  far  as  the  interests  of  the  state  are  concerned,  the 
question  whether  the  outbreak  of  war  terminates  an  agency  in 
cases  in  which  the  principal  is  domiciled  in  one  of  the  belligerent 
countries,  and  the  agent  is  domiciled  in  another,  depends  upon  the 
nature  of  the  agency,  and  the  purpose  which  it  is  sought  to  accom- 
plish thereby.  If  the  authority  of  the  agent  can  be  exercised  with- 
out communicating  with  his  principal  across  the  lines  of  war, 
without  transferring  property  or  money  to  the  principal,  and  with- 
out engaging  in  trading  with  the  enemy  on  behalf  of  the  principal, 
the  agency  is  not  discharged  by  the  outbreak  of  the  war.^  As  long 
as  the  agency  can  be  performed  without  communicating  with  the 
enemy,  the  outbreak  of  war  between  the  countries  in  which  the 
principal  and  the  agent  are  domiciled  respectively,  is  said  not  to 
terminate  the  agency  as  long  as  such  agency  is  not  contrary  to  the 
policy  of  the  country  in  whose  courts  it  is  sought  to  enforce  trans- 


7  See  §  2751. 

8Janson  v.  Driofonteill  Consolidated 
Mines  [1902],  A.  C.  484  [affirming, 
Driefontein  Consolidated  Mines  v.  Jan- 
son  (1901),  2  K.  B.  419]. 

1  United  States.  Ward  v.  Smith,  74 
U.  S.  (7  Wall.)  447,  19  L,  ed.  207;  Wil- 
liams V.  Paine,  169  U.  S.  55,  42  L.  ed. 
658. 

Kansas.    Fisher  v.  krutz,  9  Kan.  501. 

New  York.  Bobinson  v.  Society,  42 
N.  Y.  54,  1  Am.  Bep.  490;  Hubbard  v. 


^latthewB,  54  N.  Y.  43,  13  Am.  Bep. 
502. 

Tennessee.  Darling  v.  Lewis,  58 
Tenn.  (11  Heislc.)  125;  Maloney  v. 
Stephens,  58  Tenn.  (11  Helslc.)  738. 

Texas.  McCormick  v.  Amsplger,  33 
Tex.  569. 

Virginia.  Manhattan,  etc.,  Co.  v. 
Warwick,  61  Va.  (20  Gratt.)  614,  3 
Am.  Bep.  218. 

Contra,  Howell  v.  Gordon,  40  Ga.  302. 
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actions  growing  out  of  snch  agency,  and  as  long  as  it  is  to  the 
interest  of  the  adversary  belligerent.'  An  agent  appointed  to  care 
for  his  principal's  property,  having  money  on  hand  to  pay  taxes, 
can  not  buy  the  property  at  a  tax  sale  and  thus  acquire  an  interest 
adverse  to  his  principal.^ 

If  the  agency  is  of  such  a  nature  that  the  exercise  thereof  re- 
quires communication  with  the  principal  \vho  has  become  an  alien 
enemy,  or  that  such  performance  amounts  in  legal  effect  to  trading 
with  the  enemy,  war  between  the  country  in  which  the  principal 
is  domiciled  and  the  country  in  which  the  agent  is  domiciled  oper- 
ates as  a  revocation  of  such  authority.*  War  ordinarily  operates 
as  a  revocation  of  authority  to  buy  or  to  sell  property  on  behalf 
of  an  alien  enemy  principal  who  is  domiciled  in  the  territory  of 
the  adversary  belligerent  power.'  In  cases  of  this  sort  it  is  the 
domicile  of  the  party  and  not  the  nationality  that  renders  the  con- 
tract objectionable  as  trading  with  the  enem^.'  If  a  loyal  citizen 
of  the  United  States,  who  remained  domiciled  during  the  war 
within  the  territory  of  a  state  which  adhered  to  the  Confederacy, 
and  who  had  acted  before  the  war  and  during  the  war  as  the  agent 
of  a  principal  who  is  also  domiciled  in  Confederate  lines,  such 
agent  could  not  represent  his  principal  in  making  a  sale  of  personal 
property  after  the  Union  lines  had  been  extended  so  as  to  include 
the  territory  in  which  the  agent  was  domiciled,'  even  if  he  under- 
takes to  make  such  contract  on  behalf  of  his  principal  with  a  sub- 
ject of  a  neutral  power,  whose  domicile  has  also  been  included  in 
the  Union  lines.*  War  operates  as  a  termination  of  the  authority 
of  a  sales  agent  in  the  country  of  the  adversary  belligerent,'  and 
not  merely  as  a  suspension  of  such  authority.^® 


2  Fisher  v.  Krutz,  9  Kan.  501;  Iliib- 
bard  v.  Matthews,  54  N.  Y.  43,  13  Am. 
Bep.  562. 

Contra,  Howell  v.  Gordon,  40  Ga.  302. 

8  Fisher  v.  Knitz,  9  Kan.  601. 

4Distington  Hematite  Iron  Co.  v. 
Possehl  11016],  1  K.  B.  811;. Stevenson 
▼.  Aktiengesellschaft  filr  Cartonnagen 
Industrie  [lOlCl,  1  K.  B.  763;  Mont- 
gomery V.  United  States,  82  U.  S.  (15 
Wall.)  305,  21  L.  ed.  97;  Conley  v.  Bur- 
son,  48  Tenn.   (1  Heisk.)   145. 

5  Montgomery  v.  United  States,  82 
U.  S.  (15  Wall.)  305,  21  L.  ed.  97. 

It  is  said  that  the  agent  may,  how- 
over,  ^ell  the  property  as  his  own,  and 
that  he  must  then  account  to  his  prin- 


cipal   after    the    war.      McCormick    v. 
Arnspiger,  38  Tex.  669. 

•  Montgomery  v.  United  States  82 
V.  S.  (15  Wan.)  395,  21  L.  ed.  97. 

T  Montgomery  v.  United  S^^tes,  82 
U.  S.  (15  Wall.)  305,  21  L.  ed.  97. 

•  Montgomery  v.  United  States,  82 
U.  S.  (15  Wall.)  305,  21  L.  ed.  97. 

•  Distington  Ilemat'te  Iron  Co.  v. 
Possehl  ri016],  1  K  B.  «11;  Stevenson 
V.  Aktiengesellschaft  fCir  Cartonnagen 
Industrie  flOlo:,  1  K.  B.  763. 

to  Distingto-.i  Hematite  Iron  Co.  v. 
Possebl  ri?*16L  1  K.  B.  811;  Stevenson 
V.  Aktiengesellschaft  fHr  Cartonnagen 
Industrie  [1916],  1  K.  B.  703. 
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A  sale  of  realty  situated  in  the  eountry  of  a  belligerent  power 
seems  to  be  regarded  as  a  transaction  which  does  not  amount  to  a 
trading  with  the  enemy  ;^^  and,  accordingly,  a  power  of  attorney 
to  effect  a  sale  of  realty  or  the  transfer  of  an  interest  therein,  is 
not  revoked  by  the  outbreak  of  war  between  the  country  in  which 
the  donor  of  the  power  is  domiciled  and  the  country  in  which  the 
attorney  in  fact  is  domiciled.*'  If  A,  while  domiciled  in  one  of 
the  United  States,  which  subsequently  adhered  to  the  Union  in  the 
Civil  War,  left  such  state  when  the  war  broke  out,  and  entered  the 
Confederate  lines  and  resided  there  until  the  end  of  the  war,  such 
removal  did  not  revoke  a  power  of  attorney  which  was  executed 
before  the  Civil  War,  in  such  state  which  subsequently  adhered  to 
the  Union  and  which  authorized  the  conveyance  of  property  in  the 
District  of  Columbia."  A  power  of  attorney  to  sell  land  which  by 
its  terms  was  irrevocable  for  a  year,  has  been  held  not  to  be 
avoided  by  the  fact  that  war  broke  out  within  the  year  between 
the  country  in  which  such  land  was  situated,  and  such  attorney  in 
fact  was  domiciled,  and  the  country  of  which  the  donor  of  the 
power  was  a  natural-born  subject,  and  to  which  he  returned  at  the 


lITingley  v.  Muller  [1917],  2  Ch. 
144  [following,  Porter  v.  Freudenberg 
(1915),  1  K.  B.  S57;  and  applying, 
Daimler  Co.  v.  Continental  Tyre  and 
Rubber  Co.  (1916),.  2  A.  C.  307];  Wil- 
liams v.  Paine,  169  U.  S.  55,  42  L.  ed. 
658. 

Contra,  Conlej  v.  Butboh,  48  Teniiv 
(1  Heisk.)  145. 

WTingley  v.  Muller  110171.  2  Ch. 
144  [following.  Porter  v.  Freudenberg 
(1915),  1  K.  B.  857;  and  applying, 
Daimler  Co.  v.  Continental  Tyre  and 
Rubber  Co.  (1916),  2  A.  C.  307];  Wil- 
liams V.  Paine,  169  U.  S.  55,  42  L.  ed. 
658. 

Contra,  Conley  v.  Burson,  48  Tenn. 
(1  Behk.)  145. 

ISWiUiams  v.  Paine,  169  U.  S.  55, 
42  L.  ed.  658. 

"It  is  entirely  plain,  as  we  think, 
that  the  mere  fact  of  the  breaking  out 
of  a  war  does  not  necessarily 'and  as  a 
matter  of  law  revoke  every  agency. 
Whether  it  is  revoked  or  not  depends 


upon  the  circumstances  surrounding 
the  case  and  the  nature  and  character 
of  the  agency.  This  case  shows  that 
in  1859,  at  the  time  when  the  power 
of  attorney  was  executed,  Lieutenant 
Ransom  and  his  wife  w^ere  desirous  of 
realizing  their  share  of  the  value  of 
the  land  in  controversy.  It  was  va- 
cant, unimproved  land  in  the  city  of 
Washington,  and  the  charge  for  taxes 
was  quite  burdensome  The  parties 
desired  to  reali7e  the  money.  No  sale 
of  the  property  was  eflected  from  that 
time  until  the  latter  part  of  1864,  or 
eaily  part  of  1865.  There  is  no  evi- 
dence of  any  such  change  of  circum- 
stances as  would  naturally  suggest  a 
revocation  of  the  authority  to  sell,  but 
on  the  contrary  the  testimony  is  other- 
wise. It  appears  to  have  been  to  the 
interest  of  all  parties  to  sell  and  thus 
to  free  themselves  from  a  constant 
source  of  expense."  Williams  v.  Paine, 
169  U.  S.  55,  42  L.  ed.  658. 
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outbreak  of  the  %\*ar.^  Since  a  power  of  attorney  to  sell  land  is 
not  ordinarily  affected  by  the  fact  that  tiie  donor  of  the  power  has 
become  an  alien  enemy  domiciled  in  the  territory  of  the  adversary 
belligerent,  it  is  not  affected  by  the  fact  that  the  donor  of  the 
power  has  become  a  prisoner  of  war.^' 

During  a  civil  war,  at  least,  the  extension  of  the  military  lines 
of  the  original  government  operates  as  a  revocation  of  the  author- 
ity of  an  agent  who  remains  domiciled  in  such  territory,  while  his 
principal  remains  domiciled  in  territory  which  continues  to  adhere 
to  the  insurgent  causeJ* 

If  an  agent  has  in  fact  received  property  during  the  war  on 
behalf  of  an  alien  enemy  principal,  and  such  property  has  not  been 
confiscated  by  the  government  of  the  country  in  which  such  agent 
is  domiciled,  such  agent  must,  at  the  end  of  the  war,  account  to 
his  principal  for  the  value  of  the  property  thus  received."  The 
agency  may  be  such  that  its  exercise  would  hinder  the  country  in 
whose  courts  it  is  sought  to  enforce  such  transaction,  in  prosecut- 
ing the  war,  or  it  may  be  of  such  a  nature  as  to  aid  the  adversary 
belligerent  'in  the  prosecution  of  the  war.  In  cases  of  this  sort, 
the  courts  of  the  country,  whose  interests  are  injuriously  affected, 
would  undoubtedly  hold  that  war  operates  as  a  revocation  of  such 
agency. 

§  2748.  Agency— Interests  of  principal,  agent  and  third  parties 
aa  affecting  continuance.  If  the  agency  is  of  such  a  nature  that  the 
exercise  of  authority  thereunder  is  not  prejudicial  to  the  interests 
of  the  country  in  whose  courts  it  is  sought  to  enforce  such  trans- 
actions, the  respective  interests  of  the  principal  and  the  agent  will 
be  considered.  Since  communication  between  the  principal  and 
agent  has  become  impossible  by  reason  of  the  outbreak  of  war 
between  the  countries  in  which  they  are  respectively  domiciled,  it 
is  legally  impossible,  on  the  one  hand,  for  the  principal  to  revoke 
the  powers  of  his  agent  or  to  modify  them,  since  to  do  so  he  must 
give  notice  to  the  agent,  and  in  some  cases  he  must  also  give  notice 
to  third  parties  of  such  revocation  or  modification  of  authority.* 

MTingley  Y.  MuHer  [1017],  2  Ch.  M Montgomery  v.  United  States,  82 
144  rfoUowing,  Porter  v.  Freudenberg  U.  S.  (15  WaU.)  305,  21  L.  ed.  97; 
(1015),  1  K.  B.  857;  and  applying.  United  SUtea  v.  Lapted,  84  U.  S.  (17 
Daimler  Co.  v.  Continental  Tyre  and  WaH.)  602,  21  L.  ed.  693. 
Rubber  Co.  (1016),  2  A.  C.  3071.  17  Stiles  v.  Easley,  51  111.  275;  Me- 
lt Pope  ▼.  C3iafee,  14  Rich.  Eq.  (S.  Comiick  v.  Arnspiger,  38  Tex.  569. 
Otf .)  69.  1  See  §  1743. 
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Since  such  notice  can  not  be  given  legally  after  the  outbreak  of 
the  war,  the  courts  are  obliged  to  consider  the  nature  of  the  agency 
and  the  presumed  intention  of  the  principal  to  continue  such 
agency  on  the  one  hand,  or  to  discontinue  it  on  the  other,  as  his 
own  interests  may  require,  and  to  give  effect  to  such  presumed 
intention.  If  the  continuance  of  the  agency  will  be  clearly  bene- 
ficial to  the  principal  who  has  become  an  alien  enemy,  and  if  it 
will  not  be  detrimental  to  the  interests  of  the  state  in  which  it  is 
sought  to  enforce  the  contract,  such  agency  will  be  regarded  as 
continuing,'  at  least  if  the  agent  is  willing  to  exercise  his  former 
authority. 

The  outbreak  of  war  does^  not  terminate  the  authority  of  an 
agent  whose  principal  has  become  an  alien  enemy,  if  such  authority 
is  to  collect  and  to  preserve  the  money  or  property  of  his  principal, 
but  not  to  transmit  it,  and  if  the  exercise  of  such  authority  will 
not  prejudice  the  interests  of  liis  principal.*  The  authority  of  the 
agent  to  collect  and  to  preserve  the  property  of  his  principal,  is 
presumed  to  survive  the  outbreak  of  war,  only  if  the  manifest 
interest  of  the  principal  requires  that  it  should  survive.*     If  it  is 


2  United  States.  Ward  v.  Smith,  74 
U.  S.  (7  Wall)  447,  10  L.  ed.  207; 
Dounlas  V.  United  States,  14  Ct.  O.  1. 

New  Jersey.  Keppelmann  v.  Keppel- 
mann,  80  N.  J.  Eq.  300,  105  Atl.  140. 

Mew  York.  Buchanan  v.  Curry,  19 
Johns.  (X.  Y  )  136. 

Tennessee.  Malonoy  v.  Stephens,  53 
Tenn    (11  Ileisk.)  738. 

Virginia.  Manhattan  Life  Ins.  Co. 
V.  Warwick,  fil  Va.  (20  Oratt  )  614; 
I'stlo  V.  Wall,  C3  Va  (22  Gratt.)  424; 
?!iitiial  Benefit  IJfc  Ins.  Co.  v.  At- 
v.oods  Admx.,  65  Va.  (24  Gratt.)  407; 
Small's  Administrator  v,  Lumpkin's 
Administrator.  60  Va.   (2S  Gratt.)   832. 

3  United  States.  Ward  v.  Smith.  74 
V.  S.  (7  Wall.)  447,  19  L.  ed.  200; 
Don-jlas  v.  I'nited  States,  14  Ct.  CI.  1. 

New  Jersey.  Keppelmann  v.  Keppel- 
mann, 80  N.  J.  Eq.  300,  105  Atl.  140. 

New  York.  Buchanan  v.  Curry,  19 
Johns.'  (N.  Y.)   136. 

Tennessee.  ;Maloney  v.  Stephens,  58 
Tenn.   (11  Tleisk.)   738. 

Virginia.     Manhattan    Life   Ins.    Co. 


V.  Warwick,  61  Va.  (20  Gratt.)  614; 
Hale  V.  Wall,  63  Va  (22  Gratt.)  424; 
Mutual  Benefit  Life  Ins.  Co.  v.  At- 
w()o<r8  Admx.,  65  Va.  (24  Gratt.)  497; 
Small's  Administrator  v.  Lunapkin's 
Administrator,  69  Va.  (28  Gratt.)  832. 

4  New  York  Life  Ins.  Co.  v.  Davis, 
0.)  U.  S.  425.  24  L.  ed.  453;  Keppel- 
mann V.  Keppelmann,  80  N.  J.  Eq.  390, 
10.1  Atl.  140. 

**That  war  suspends  all  commercial 
intercourse  between  the  citizens  of  two 
belli;zerent  countries  or  states,  except 
so  far  as  may  be  allowed  by  the  sov- 
ereign authority,  has  been  so  often 
asserted  and  e.x plained  in  this  court 
within  the  last  fifteen  years  that  any 
further  discussion  of  that  proposition 
would  be  out  of  place.  As  a  conse- 
quence of  this  fundamental  proposi- 
tion, it  must  follow  that  no  active 
business  can  be  maintained,  either  per- 
sonally or  by  correspondence  or 
tliroup'h  an  a^ent,  by  the  citizens  of 
one  bolliuerent  with  the  citizens  of  the 
other.     The  only  exception  to  the  rule 
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not  shown  that  an  insurance  company,  which  is  created  by  a  state 
which  adhered  to  the  Union  during  the  Civil  War,  requested  an 
agent,  who  was  a  citizen  of  a  state  which  adhered  to  the  Con- 
federacy and  who  was  domiciled  therein,  to  continue  to  act  as  its 
agent  during  the  Civil  War,  and  if  it  is  shown  that  such  person 
refused  to  continue  to  act  as  such  agent,  a  tender  of  premiums  to 
such  agent  by  a  policyholder  who  was  a  citizen  of  such  state  which 
adhered  to  the  Confederacy  and  Avho  was  domiciled  therein,  is 
inoperative  to  keep  the  policy  of  insurance  in  effect.*  In  cases  of 
this  sort,  the  presumed  interest  of  the  principal  seems  to  outweigh 
the  interest  of  the  policyholder.  At  the  same  time,  the  refusal  of 
the  agent  to  continue  to  act  would  be  sufficient  to  terminate  his 
authority  as  against  a  third  person  in  time  of  peace,  whether  or 


recognized  in  the  books,  if  we  lay  out 
of  view  contracts  for  ransom  and  other 
matters  of  absolute  necessity,  is  that 
of  allowing  the  payment  of  debts  to 
an  agent  of  an  alien  enemy,  where 
BOoh  agent  resides  in  the  same  state 
with  the  debtor.  But  this  indulgence 
is  subject  to  restrictions.  In  the  first 
place,  it  must  not  be  done  with  the 
view  of  transmitting  the  funds  to  the 
principal  during  the  continuance  of  the 
war:  though,  if  so  transmitted  with- 
out the  debtor's  connivance,  he  wiH  not 
be  responsible  for  it.  Washington,  J., 
in  Conn  v.  Penn.  Pet.  C.  Ct.  406;  Bu- 
chanan V.  Curry,  10  Johns.  (N.  Y.)  141. 
In  the  next  place,  in  order  to  the  sub- 
sistence of  the  agency  during  the  war, 
it  must  have  the  assent  of  the  parties 
thei  to — the  principal  and  the  agent. 
As  war  suspends  all  intercourse  be- 
tween them,  preventing  any  instruc- 
tions, supervision  or  knowledge  of 
what  takes  place,  on  the  one  part,  and 
any  report  or  application  for  advice  on 
the  other,  this  relation  necessarily 
ceases  on  the  breaking  out  of  hostili- 
ties, even  for  the  limited  purpose  be- 
fore mentioned,  unless  continued  by 
the  mutual  assent  of  the  part'cs.  It 
is  not  rompulsory,  nor  can  it  be  made 
oo,  on  '^'thcr  side,  to  subserve  the  ends 
of   third    parties.     If   the  agent   con- 


tinues to  act  as  such,  and  his*  so  acting 
is  subsequently  ratified  by  the  prin- 
cipal, or  if  the  principal's  a^scnt  is 
evinced  by  any  other  circumstances, 
then  third  parties  may  safeh'  pay 
money,  for  the  use  of  the  principal, 
into  the  agent's  hands,  but  not  other- 
wise. It  is  not  enough  that  there  was 
an  agency  prior  to  the  war.  It  wouM 
be  contrary  to  reason  that  a  man, 
without  his  consent,  should  continue 
to  be  bound  bv  the  acts  of  one  whose 
relations  to  him  have  undergone  such 
a  fundamental  alteration  as  that  pro- 
duced by  a  war  between  the  two  cour.- 
tries  to  wbieh  they  respectively  be- 
long; with  whom  he  can  have  no  cor- 
respondence, to  whom  he  can  communi- 
cate no  instructions,  and  over  whom 
he  can  exercise  no  control.  It  would 
be  equally  unreasonable  that  the  agent 
should  be  compelled  to  continue  in  the 
service  of  one  whom  the  law  of  na- 
tions declares  to  be  his  public  enemy. 
If  the  af'cnt  has  property  of  the  prin- 
cipal in  his  possession  or  control,  good 
faith  and  fidelitv  to  his  trust  will  re- 
quire  him  to  keep  it  safely  during  the 
war,  and  to  restore  it  faithfuUv  at  its 
close.  This  is  all."  Insurance  Co.  v. 
Davis,  05  U.  S.  425,  24  L.  ed.  453. 

•  Insurance  Co.  v.  Davis,  95  U.  S.  425, 
24  L.  ed.  z**^*^. 
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not  his  refusal  rendered  him  liable  to  his  principal;  and  accord- 
ingly as  against  a  third  person  his  refusal  should  have  the  same 
effect  in  time  of  war.  Power  to  collect  a  prior  debt  is  said  not  to 
be  terminated  by  the  outbreak  of  the  war  between  the  country  of 
the  principal  and  the  country  of  the  agent.* 

The  authority  of  an  agent  appointed  before  the  war  to  care  for 
the  property  of  his  principal  who  has  become  an  alien  enemy,  is 
ordinarily  not  revoked  by  the  outbreak  of  the  war  as  a  matter  of 
law.^  If  the  interests  of  a  principal  who  has  become  an  alien 
enemy  are  subserved  by  regarding  his  appointment  of  an  attorney 
in  fact  to  represent  him  in  a  proceeding  to  obtain  an  accounting 
of  an  estate  in  which  such  alien  enemy  is  a  beneficiary,  and  to 
determine  and  to  compel  a  distribution  of  such  estate,  such  power 
of  attorney  will  be  presumed  to  continue.*  It  has  been  said  that 
the  interests  of  an  alien  enemy  principal  will  be  injured  by  treating 
a  power  of  attorney  to  collect  a  legacy  and  to  give  a  refunding 
bond  as  continuing  in  spite  of  the  outbreak  of  the  war,  at  least  if 
such  legacy,  when  collected,  is  to  be  paid  over  to  the  custodian  of 
alien  property;*  and  accordingly  it  will  be  presumed  that  such 
power  of  attorney  is  revoked  by  the  outbreak  of  the  war.^*  The 
fact  that  the  alien  enemy  who  has  been  served  by  publication  does 
not  elect  to  take  advantage  of  his  statutory  privilege  of  being 
represented  by  counsel,  is  not  sufficient  to  show  an  election  on  his 
part  to  treat,  as  still  in  effect,  a  power  of  attorney  given  before 
the  outbreak  of  the  war,  to  collect  legacies  and  to  give  refunding 
bonds.^^ 

Whether  the  outbreak  of  the  war  revokes  the  power  of  an 
attorn ey-at-law  to  represent  the  interests  of  his  client  who  has 
become  an  alien  enemy,  is  a  question  upon  which  there  is  a  con- 
flict of  authority.  In  some  jurisdictions  it  is  held  that  such 
authority  is  revoked  by  the  outbreak  of  the  war; "  while  on  similar 

•  Bodgers  v.  Bass,  46  Tex.  505.  i  Keppelmann  v.  Keppelmaiin,  89  N. 

T  United  States  y.  Lee,  106  U.  S.  106,  J.  Kq.  300, 105  Ail.  140. 

27  L.  ed.  171;  Hale  v.  Wall,  63  Va.  (22  10  Keppelmann  v.  Keppelmann,  80  N. 

Gratt.)  424.  J.  Eq.  300.  105  All.  1-10. 

Contra,  Howell  ▼.  Gordon,  40  Ga.  302  H  Keppelmann  v.  Keppelmann,  80  N. 
(obiter,   as   real   question    was   as   to  J.  Fa\,  3!K),  105  Atl.  140. 
power  of  such  agent  to  confess  judg-  WlJlackweU  v.   Willard,  65  N.  Gar- 
ment in  an  attachment  proceed injr ) .  •')r)5,  6  Am.  Rep  740. 

i  Keppelmann  v.  Keppelmann,  80  N. 
J.  Eq.  300,  105  Atl.  140. 
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facts  the  opposite  result  has  been  reached,  and  it  has  been  held 
that  such  authority  is  not  revoked.^' 

If  a  creditor  is  a  citizen  of  a  state  which  adheres  to  the  Union 
during  the  Civil  War,  and  he  resides  therein,  his  agent,  who, 
together  with  the  debtor,  resides  in* a  state  which  adheres  to  the 
Confederacy,  has  no  authority  to  accept  payment  of  such  debt  in 
anything  except  lawful  money  of  the  United  States ;  ^*  and  the  fact 
that  such  agent  has,  without  authority,  accepted  payment  in  Con- 
federate money  or  in  notes  of  state  banks  which  were  secured  by 
Confederate  bonds,  does  not  operate  as  a  payment  of  such  debtJ' 

While  as  a  rule  the  interests  of  the  state  demand  that  the 
authority  of  the  agent  to  enter  into  new  obligations  on  behalf  of 
his  principal  should  cease  when  the  principal  becomes  an  alien 
enemy,  by  reason  of  the  outbreak  of  war,  since  such  new  obliga- 
tions constitute  trading  with  the  enemy ,^*  it  has  been  held  that  the 
continuing  authority  of  the  agent  to  protect  the  property  of  the 
principal,  includes  the  power  to  include  obligations  to  the  prin- 
cipal for  legal  services  in  protecting  such  property J^ 

In  some  cases  the  interests  of  third  parties  are  considered  as 
well  as  the  interests  of  the  state  on  the  one  hand,  and  the  principal 
and  agent  on  the  other;  and. if  the  revocation  of  agency  by  the 
outbreak  of  the  war  would  work  an  injustice  to  such  third  persons, 
the  agency  has  been  held  to  continue,  notwithstanding  the  outbreak 
of  the  war,  if  the  continuance  of  the  agency  is  not  prejudicial  to 
the  interests  of  the  state  in  whose  court  it  is  sought  to  enforce  the 
transaction."  Even  if  the  interests  of  the  principal  might  be  sub- 
served by  treating  the  agency  as  revoked,  such  effect  will  not  be 
given  to  the  outbreak  of  the  war  if  the  interests  of  third  persons 
who  have  dealt  with  the  principal  through  the  agent  would  be 
prejudiced  much  more  seriously  by  such  revocation."  If  an  agent 
authorized  before  the  outbreak  of  the  war  to  bid  in  land  on  behalf 
of  his  principal  at  an  execution  sale,  the  outbreak  of  the  war  does 
not  end  his  authority  to  receive  money  paid  in  for  the  redemption 

II  McVeigh  ▼.  United  States,  78  U.  Contra,  Rodgera  v.  Bass,  46  Tex.  505. 

8.  (11  Wall)  250,  20  L   ed.  SO;  Cocks  USee  §2726. 

V.  Izard,   Fed.    Cas.   2034;    Riddell   v.  HBuford  v.  Speed,  74  Ky.  338. 

Fuhrman,  —  Mass. —,  123  N.  E.  237.  H  Darling    v.    Lewis,    58    Tenn.    (11 

M  Pretz  V.  Stover,  80  U.  S.  (22  Wafl  )  Heisk  )  125. 

108.  22  L.  ed   700  It  Darling   y.    Lewis,    58    Tenn.    (11 

MFretz  v  Stover,  80  U.  S.  (22  Wall.)  Ileibk.)  12S. 
106,  22  L.  ed.  760. 
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of  sueh  realty.*"    War  does  not  terminate  the  power  of  a  resident 
agent  to  receive  notice  of  the  dishonor  of  a  negotiable  instrument.*' 

?374r.  P&rtner£hif8.  Since  the  continnation  of  a  partnership 
involves  tlie  power  of  each  partner  to  make  contracts  within  the 
scojie  of  the  partnership  business  which  will  bind  the  other  part- 
ners,' a:id  since  the  eontinnance  of  a  partnership  between  partners 
who  have  become  alien  enemies  would  therefore  involve  the  ron- 
tinuation  of  a  mutual  iigeiicy  w;  tlinl  each  wnnld  be  in  effe^'t  trail- 
ing with  tlie  enemy  t!iion<irh  his  partner,  a  partnership  isj  ilissiilvrii 
as  far  us  concerns  the  power  of  each  jiartncr  lo  make  future  con- 
tracts (in  behalf  of  the  other  partner,  by  tlie  outbreak  nf  a  ivar 
betv  ccn  the  eouiilries  in  v.hich  the  jtai'tners  are  re<pectivplv  iloiui- 
ciled.^  One  of  the  chief  reasons  ori^rinally  assigned  for  liiiUliiiSi* 
that  war  between  the  eniniirics  in  which  two  or  more  jiartners  are 
domiciled,  and  of  which  tlicy  iire  citizens,  operates  as  a  dissnhitioii 
of  the  iiartiiership,  is  said  to  le  the  fact  that  each  partner  owes 
allegiance  to  his  own  gDvennnenl,  mid  linit  aecordingiy  there  musi 
be  a  ictiilion  of  niiit;ial  hostililv  i;i  tlicory  af  lewst.  between  ilic 
partners;  which  is  inconsistent  with  the  conlirninnce  of  the  part- 
nerslii]!.'  It  has  iil-n  been  snfrgesled  that  a  jiarlnersliip  is  dissulvc-l 
by  a  war  becanse  of  ;l(('  inei.nipanbiiily  between  the  duties  of  lli- 
partners  to  one  another  as  partners,  and  their  dniies  to  one  another 
as  suhji'cts  of  hostile  belliperent  powers.*  The  true  reason  for 
holdin*;  that  the  jiartnership  is  dissolved  by  war  as  suggested  in 

nDiirling    T     L>^\\U.    5S    Ti?nii      iH  llmt   U  limtul,  when  tbeir  puivuiU.  m 

Ilfl>k.|   125.  iini>ri|iirm*  of  thp  war.  hihI  in  iwiiwr- 

II  nubbard  v.  Matthewa,  54  N.  Y   'I.I,  .iiiimc  iif  ttip  nqmmtp  alli-Kiani-c  u liiili 

13  Am   Rep   502.  nirli    <)»<>><    to    hm    own    iiovcnimpnt. 

1  See  jlli  1700  et  neq.  inii-t  be  nutiinlly   ho^tilp;"     nr^u.il.r 

lytevenwn  v  AktiengeeelUchaft  fllr  v.  Wucl.lington.  Ill  Joliii^.  (N.  Y.l  ■!;!« 
CHrlDriNii^en-lmliitlrie    |l!>181,    A     C.  4"l>iirtner0bi|>    with    a    foreitnier   i- 

2.10   InfliTminir    (I'niTI.    1    K.   B.   842];  <li>.Kolveil    by    the    eame    event    wbicli 

BiHlrij-Tjez  V    S|ie>er   M"'"!,  A    C    Bfl-,  makes   him    an    alien   enemy,   beimi-i- 

(IriMvold  T   Wadilinjiton,  1(1  Jcibnu    (N.  there  is  in  that  case  itn  utter  inomi- 

y  I    438:    WiHiclM   v.   Wihler,   43   N.   Y.  patibility  create.l  by  pper.itio.i  of  l«v, 

1(14,  3  Am   Rf|.   fiSI;  Tnvlui-  v.  Hnlcbi-  between   the   pnHncrA   a^^   to   tlieir  n- 

eon,   m  Va     <2->   Oratt  )    536,   IS   Am  spertive  rifrhts.  duties  and  ohliiintiun-. 

Rep    600  botli   public  and   private,  which   nefe- 

SGrinwnlil  v    Waddington,  16  Johne.  Barily  diBBolvea  the  relation,  Jndepenil- 

(N.  V.I  43M  ent  of  the  will  or  acts  of  the  partien." 

"But  how  ran  the  partnera  have  any  Hanjrer  v   Abbott,  73  U.  S.  (6  WtH.) 

onit;  of  interest,  or  any  joint  object  532,  18  L.  «d.  938. 
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earlier  cases,'  and  as  held  in  later  ones,'  is  tliat  the  continuance  of 
the  partnership  involves  dealing  with  the  enemy,  and  that  accord- 
ingly war  operates  as  a  dissolution  of  such  a  partnership.  A  part- 
ner who  is  a  citizen  of  one  belligerent  and  a  resident  therein,  can 
not  incur  obligations  in  the  name  of  the  firm  during  war  which 
can  be  enforced  after  the  war  against  a  partner  who  is  a  citizen 
of  the  other  belligerent  and  who  is  domiciled  therein.'  A  partner 
who  is  domiciled  in  the  territory  of  one  of  the  belligerents,  can  not 
incur  liability  on  behalf  of  the  partnership  as  an  indorser,  so  as  to 
impose  liability  upon  the  partner  who  is  domiciled  in  the  territory 


B'*It  appean  to  me  that  the  declara-* 
tion  of  war  did  of  itself  work  a  dis- 
solution of  all  commercial  partnerHhipa 
existing  at  the  time  between  British 
subjects  and  American  citizens. 

"By  dealing  with  either  jiarty,  no 
third  person  couM  acquire  a  le^al  right 
against  the  other,  because  one  alien 
enemy  can  not.  in  that  capacity,  make 
a  private  contract  binding  upon  the 
other.  This  condus^ion  would  seem  to 
be  an  inevitable  result  from  the  new 
elations  created  by  the  war.  It  is  a 
necessary  consequence  of  the  other 
proposition,  that  it  is  unlawful  to  have 
communication  or  trade  with  an  en- 
emy. To  suppose  a  commercial  part- 
nership I  such  as  this  was)  to  be  con- 
tinued, and  recognized  by  law  as  sub- 
sisting, when  the  same  law  has  severed 
the  subjects  of  the  two  countries,  and 
dedaied  them  enemies  to  each  other, 
is  to  suppose  the  law  chargeable  with 
inconsibtency  and  absurdity.  For  what 
Use  or  purpose  could  the  law  uphold 
such  a  connection,  when  all  further  in- 
tercourse, communication,  negotiation 
or  dealing  between  the  partners  was 
prohibited  as  unlawful?  Why  pre- 
serve the  skeleton  of  the  firm  when 
the  sense  and  spirit  of  it  has  fled,  and 
when  the  execution  of  anv  one  article 
of  it  by  either  would  be  a  breach  of 
his  allejjiance  to  his  country?  In  short, 
it  must  be  obvious  to  every  one  that 
a  state  of  war  creates  disabilities,  im- 


poses restraints  and  e.xacts  duties  alto- 
jiether  inconsistent  witli  the  continu- 
ance of  that  relation.  Why  does  war 
dissolve  a  charter-party,  or  a  commer- 
cial contract  fur  a  particular  voyage? 
Because,  says  Valin  (tom.  1,  p.  626), 
the  war  interposes  an  insurmountable 
obstacle  to  the  accomplishment  of  the 
contract;  and  this  obstacle  arising 
from  a  cause  bevond  the  control  of  the 
])arty,  it  is  very  natural,  he  observes, 
that  the  charter-party  should  be  dis- 
solved, as  of  course.  Why  should  the 
contract  of  partnership  continue  by 
law  when  equally  invincible  -obstacles 
are  created  bv  law  to  defeat  it?  If 
one  alien  enemy  can  go  and  bind  his 
hostile  partner  by  contracts  in  time 
of  war,  when  the  other  can  have  no 
ni'ciu'v.  consultation  or  control  eon- 
ccrning  them,  the  law  would  be  as  un- 
just as  it  would  be  extravagant.  The 
^iood  sense  of  the  thing  as  applicable 
to  tins  subject  is  the  rule  prescribed 
by  the  Roman  law,  that  a  copartner- 
ship in  any  business  ceased  when  there 
was  an  end  put  to  the  business  itself. 
Item  si  alicujus  rei  societas  sit,  et  finis 
negotio  impositus  est,  finitur  societas 
(Inst  3.  26.  6)."  Griswold  v.  Wad- 
dinaton.  16  .Johns.  (N.  Y  )  4.38. 

8  Stevenson  v.  Aktienjiesellschaft  ftir 
Cartonnagen-Industrie  [1917],  1  K.  B. 
842  faffirmed  (1918),  A.  C   2391 

7  Griswold  v.  Waddington,  16  Johns. 
(N.  Y  )  438. 
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of  the  other  belligerent.*  For  similar  reasons,  a  partner  who  leaves 
the  partnership  property  in  the  hands  of  his  partner  in  enemy 
country,  during  the  war,  can  not  object  to  the  capture  and  con- 
fiscation of  such  property  in  time  of  war  as  enemy  property.' 

Since  the  true  reason  for  holding  that  war  dissolves  a  partner- 
ship between  alien  enemies,  is,  at  modern  law,  the  desire  to  stop 
unlawful  trading  with  the  enemy,  it  follows  that  if  commercial 
intercourse  between  the  two  belligerents  is  licensed  either  expressly 
or  impliedly,  the  courts  of  the  government  which  has  given  such 
license  will  not  regard  the  war  as  discharging  the  partnership.'*  If 
commercial  intercourse  was  authorized  between  the  states  which 
adhered  to  the  Union  and  the  seceding  states  either  expressly  or 
impliedly,  the  outbreak  of  the  Civil  War  did  not  dissolve  a  part- 
nership between  a  citizen  of  a  state  which  adhered  to  the  Union, 
and  a  citizen  of  a  state  which  seceded.^' 

Notice  of  dishonor  of  a  negotiable  instrument  may  be  given  to 
a  resident  partner,  so  as  to  bind  the  partnership,  including  the 
partner  who  is  an  alien  enemy  domiciled  in  the  enemy's  country.'* 

IV 
EFFECT  OF  WAR  ON  ENFORCEMENT  OF  PRIOR  RIGHTS 

§  2750.  Alien  enemy  as  party  to  litigation — ^Resident  plaintiff. 

As  in  cases  which  involve  the  validity  of  contracts  between  alien 
enemies  and  citizens  of  the  state  in  whose  courts  it  is  sought  to 
enforce  the  contract,^  the  question  of  the  right  of  an  alien  to  main- 
tain an  action  depends  on  his  domicile,  rather  than  upon  his  nation- 
ality.'   In  the  case  of  natural  persons,  the  personal  or  business 


•  Bank  v   Matthews,  40  N.  Y.  12. 

•  The  William  Bagaley,  72  U.  S.  (5 
WnW.)  377,  18  L.  e<l.  5S;j. 

10  Matthews  v.  McStea,  01  U.  S.  7,  23 
L.  ed.  188;  McStea  v.  Matthews,  60  N. 
Y.  Ififl. 

11  ^latthews  v.  McStea,  01  U.  S.  7,  23 
L.  ed.  188;  McStea  v  Matthews,  60  N. 
Y.  100. 

12  Hubbard  v.  Matthews,  54  N.  Y.  43. 
13  Am   Rep.  602. 

1  See  §§  2727  and  2732. 
On  this  subject  penerally,  see  Alien 
Enemy  Litigants,  by   Arnold  McNair, 


31  Law  Quarterly  Review,  154;  34  Law 
Quarterly  Review,  134. 

See  also,  Treatment  of  Enemy 
Aliens,  by  Amos  S.  Hershey,  12  Ameri- 
can Journal  of  International  Law,  150; 
Treatment  of  Enemy  Aliens,  by  James 
\\.  Clarner,  12  American  Journal  of  In- 
ternational Law,  27. 

2  Daimler  Co.  v.  Continental  Tyre 
nnd  Rubber  Co.  flOlOl.  2  A.  C.  307; 
Heiler  v.  Oooclman's  Motor  Express, 
Van  &  Storage  Co ,  02  N.  J.  L.  416,  3 
A.  L.  R.  336,  105  Atl.  233. 
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domicile  controls.'  At  common  law  a  resident  alien  enemy  may 
maintain  an  action/  at  least  if  he  has  a  license,  either  express  or 
implied,  from  the  government  to  remain  in  the  country,  and  he 
may  assert  such  right  unless  it  is  taken  away  from  him  by  legisla- 
tion or  by  lawful  executive  proclamation.  If  he  is  remaining  in 
the  country  without  a  license,  express  or  implied,  he  can  not  main- 
tain an  action.'  In  the  case  of  corporations,  the  country  in  which 
the  corporation  is  formed  prima  facie  controls,*  but  the  question  of 
the  control  of  the  corporation  may  be  considered,  and  if  it  is 
shown  that  a  domestic  corporation  is.  really  controlled  by  alien 
enemies,  it  may  apparently  itself  be  treated  as  an  alien  enemy.^ 
The  fact  that  a  company  incorporated  in  England  has  done  busi- 
ness in  Germany  through  a  local  agent,  is  held  not  to  make  it  an 
alien  enemy  in  England,*  so  as  to  prevent  it  from  prosecuting  an 
action  against  a  German  to  enforce  a  judgment  for  causes  which 
had  been  rendered  by  a  German  court  before  the  outbreak  of  the 
war,  in  an  action  which  had  been  brought  in  the  German  courts  by 
such  defendant  against  such  plaintiff.'  A  corporation  which  was 
incorporated  in  England,  which  was  controlled  by  English  direc- 
tors and  ofBcers,  and  the  majority  of  whose  stock  was  held  by 
English  subjects,  was  treated  as  English  for  the  purpose  of  permit- 


<Hei1er  v.  Goodman's  Motor  Express, 
Van  &  Storage  Co.,  02  N.  J.  L.  415,  3 
A.  L.  R.  336,  105  Atl.  233. 

4  England.  Wells  v.  Williams,  1  Ld. 
Raym.  282;  Tliurn  and  Taxis  (Princess 
of)  V.  Moffitt  [19151,  1  Ch.  68;  Scliaf- 
fenuis  v.  Goldberg  [1010],  1  K.  B.  284. 

United  States.  The  Oropa,  255  Fed. 
132. 

Kansas.  Wolf  y.  Cudahy  Packing 
Co..  —  Kan.  — ,  182  Pac.  395  (not  an 
"alien  enemy"  within  the  Trading  with 
the  Knemy  Act,  since  resident  of  the 
United  States). 

Michigan.  Mittelstadt  ▼.  Kelly,  202 
Mich.  524,  168  N.  W.  601. 

New  Jersey.  Posselt  v.  D'Espard,  87 
N.  J  Eq.  571,  100  Atl.  893;  Heiler  v. 
Goodman's  Motor  Express,  Van  ft 
Storage  Co .  92  N.  J.  L  415,  3  A.  L.  R. 
336,  105  Atl.  233. 

Hew  York.  Pritz  Schnltz,  Jr.,  Co.  ▼. 
Bafmes,  164  K.  Y.  Supp.  464,  99  Misc. 


(;26  [affirmed,  Fritz  Schultz,  Jr.,  Co.  v. 
Raimes,  166  N.  Y  Supp.  567,  100  Misc. 
6071;  Amdt-Ober  v.  Metropolitan  Op- 
era Co.,  169  N.  Y.  Supp.  304,  102  Misc. 
320  [affirmed,  182  App.  Div.  513,  169 
N.  Y.  Supp.  944]. 

North  Carolina.  Krachannke  v.  Acme 
Manufacturing;  Co.,  175  N.  Car.  435, 
L.  R.  A.  1918E,  801,  95  S.  E.  851. 

PennsyWania.  Russell  v.  Skipwith, 
6  Binn.  (Pa  )  241. 

Washinston.  Constanti  v.  Darwin, 
—  Wash.  — ,  L.  R.  A.  1918F,  1012,  173 
Pac.  29. 

•  Aloinous  V.  Nigreu,  4  El.  ft  Bl.  217. 
t  Daimler    Co.    y.    Continental    Tyre 

and   Rubber   Co.    [1916],  2  A.   C.   307 
(decided  by  a  divided  court). 

TDafmler  Co.  v.  Continental  Tyre 
and  Rubber  Co.  [19161,  2  A.  C.  807. 

•  In  re  Hilckes  [19171,  1  K.  B.  48. 
9  In  re  Hilckes  [1917],  1  R.  B.  48. 
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ting  it  to  bring  an  action  in  the  English  courts  during  the  war, 
although  much  of  the  stock  was  held  by  nonresident  alien  enemies^' 
A  corporation  formed  under  the  laws  of  one  of  the  states  of  the 
Union  ihe  majority  of  whose  directors  are  domiciled  in  the  United 
States,  and  whose  managing  officer  is  domiciled  in  the  United 
States,  has  been  regarded  as  a  citizen  for  the  purpose  of  litigation 
during  the  war,  although  the  majority  of  the  stock  is  owned  by 
nonresident  alien  enemiesj^  A  citizen  of  the  United  States,  who 
was  also  a  citizen  of  a  state  which  adhered  to  the  Union,  but  was 
actually  present  in  a  state  which  adhered  to  the  Confederacy,  could 
maintain  an  action  in  the  courts  of  the  latter  state  against  a  resi- 
dent debtor.^^  An  additional  reason  for  permitting  a  resident  alien 
minor  to  bring  an  action  is  the  fact  that  the  profits  of  the  fund 
will  be  under  the  control  of  his  guardian,  and  that  the  court  can 
prevent  the  removal  of  such  fund  from  the  countryj* 

During  the  war  between  the  United  States  and  Germany,  resi- 
dent alien  enemies  were  allowed  to  maintain  actions  in  the  courts 
of  this  country.^*    The  presidential  proclamation  was  construed  as 


10  In  re  Hilckea  [1017],  1  K.  B.  48. 

11  Fritz  Schultz,  Jr.,  Co.  v.  Kaimes, 
164  N.  Y.  Supp.  454.  JM)  Misc.  626 
raffirmed,*  Fritz  Scliultz,  Jr.,  Co.  v. 
Raimea,  166  N.  Y.  Supp.  567,  100  Misc. 
6971. 

12BiHhop  V.  Jones,  28  Tcn.  204. 

"It  may  be  insiHted  that,  as  the 
bonefu'iaries  in  tliis  suit  are  aUe<re<1  to 
have  been  resident  citizens  of  the  Uni- 
ted States,  it  is  to  be  prenumed  they 
were  not  at  that  time  in  the  Confeder- 
acy, and  tlierefore  they  are  not  protect- 
ed by  the  proclamation,  which  applied 
only  to  suHi  persons  as  were  within  its 
jurisdiction.  To  thi«  it  is  sufficient  to 
say  that  the  parties  by  whom  tlie  suit 
is  broupht  were  here.  They  did  not 
come  in  violation  of  bellijrerent  oblifra- 
tions  into  tlie  country  after  the  com- 
mcnromont  of  war  The  reason  why  a 
suit  can  not  be  sustained  by  a  citizen 
for  the  benefit  of  an  alien  enemy  is  to 
prevent  fraud  upon  the  court,  because 
what  can  not  be  done  directly  should 
not  be  permitted  indirectly.  If,  then, 
the  principal  might  have  recovered  the 
property  to  which  he  was  entitled  by 


ituit  in  his  own  name,  for  the  purpose 
of  removing  it  from  the  country,  we 
see  no  reason  why  this  could  not  be 
done  by  his  agent."  Bishop  v.  Jones. 
28  Tex.  204. 

13  Krnchanake  v.  Acme  Mfg.  Co.,  176 
N.  Car.  435.  L.  K.  A.  1018E,  801,  96  8. 
E.  851. 

14  United  States.  The  Oropa,  255 
Fed.  132. 

Arizona.  Superior  &  Pittsburg  Cop- 
per Co.  V.  Davidovitch,  19  Ariz.  462, 
171  Pac.  127. 

Kansas.  Wolf  v.  Cudahy  Packing 
Co.,  —  Kan.  — ,  182  Pac.  305. 

Michigan.  Mittelstadt  v.  Kelly,  202 
Mich    524,  168  N.  W.  601. 

New  Jersey.  Posselt  v.  D'Espard,  87 
N.  J.  Eq.  571,  100  Atl.  893;  Heiler  v. 
Goodman's  Motor  Express,  Van  ft 
Storage  Co.,  92  N.  J.  L.  416,  3  A.  L.  R. 
336,  105  Atl.  233. 

North  Carolina.  Krachanake  v.  Acme 
Mfg.  Co.,  175  N.  Car.  436,  L.  R.  A. 
1918E,  801,  06  S.  E.  861. 

WashingtoiL  Washington  v.  Darwin, 
—  Wash.  — ,  L.  R.  A.  1918F.  1012,  173 
Pac.  29. 
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permitting  resident  alien  enemies  to  prosecute  actions  in  the  courts 
of  this  country  J* 

The  provisions  of  the  treaty  between  Prussia  and  the  United 
States  provided  expressly  that  the  merchants  of  either  country 
residing  in  the  other,  should  be  allowed  to  remain  for  nine  months 
to  settle  their  affairs  and  collect  their  debts,  and  that  they  should 
then  be  permitted  to  depart  freely,  taking  all  their  effects  with 
them.  This  provision  was  also  regarded  as  conclusive  of  the  right 
of  an  alien  enemy  domiciled  in  this  country,  to  maintain  an  action 
in  the  courts,  during  the  war,  between  the  United  States  and 
Germany." 

If  a  resident  alien  enemy  has  been  interned,  it  has  been  said 
that  as  far  as  his  right  to  prosecute  an  action  is  concerned,  he  is  to 
be  regarded  as  if  he  were  an  alien  enemy  domiciled  in  the  country 
of  the  enemy." 

Where  a  resident  alien  enemy  who  has  been  interned  has  applied 
for  a  continuance,  it  has  been  held  that  it  is  not  an  abuse  of  dis- 


tiPoBselt  V.  D'fispard,  87  N.  J.  Eq. 
571,  100  Atl.  803;  Heiler  v.  Goodman's 
Motor  Express  Van  &  Storage  Co.,  02 
N.  J.  L.  415,  3  A.  L.  R.  336,  105  Atl. 
233;  Washington  v.  Darwin,  —  Wash. 
— ,  L.  R.  A.  1918F,  1012.  173  Pac.  29. 

ItFritE  Schultz,  Jr.,  Co.  v.  Raimes, 
164  N.  Y.  Supp.  453,  00  Misc.  626 
[affirmed,  Fritz  Schultz,  Jr.,  Co.  v. 
Raimes,  166  N.  Y.  Supp.  567,  100  Misc. 
6071. 

17*'As  affecting  civil  rights  and  lia- 
bilities, it  is  said  to  be  clear  law  that 
it  is  not  his  nationality,  but  the  fact 
that  he  carries  on  business  or  volun- 
tarily resides  in  an  enemy  country, 
that  makes  an  alien  enemy.  Porter 
V.  Freudenberg,  1  L.  R.  K.  B.  Div. 
riOlS]  857.  Therefore  plaintiff  was 
not  to  be  considered  as  an  alien 
enemy  prior  to  his  internment;  but 
consideration  of  the  causes  for  which 
such  internment  may  have  been 
ordered  (U.  8.  Comp.  Stat.  1018,  West 
Pub.  Co.  Ed.,  i  7616)  lead  to  the  con- 
clusion that  plaintiff's  internment 
reduced  him  substantially  to  the 
status  of  an  alien  enemy  as  defined 
above.     In    Oaperton   v.    Bowyer  (14 
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Wall.)  216,  20  L.  ed.  882,  the  supreme 
court  of  the  United  States  stated  the 
rule  to  be  universal  and  peremptory 
tliat,  subsequent  to  the  commence- 
ment of  hostilities,  enemy  creditors 
were  incapable  of  prosecuting  any 
action  in  the  tribunals  of  the  other 
belligerent  until  after  the  restoration 
of  peace.  In  a  number  of  cases,  how- 
ever, which  have  arisen  in  England 
and  in  this  country  during  the  present 
war.  it  appears  to  have  been  held 
uniformly  that  actious  instituted  by 
plaintiffs,  who  subsequently  became 
alien  enemies,  must  be  suspended  until 
peace  is  declared.  Porter  v.  Freud  en - 
berg,  supra;  Plettenberg  v.  Kalmon 
(D.  C),  241  Fed.  605;  and  Stumpf  v. 
Shreiber  Brewing  Co.  (D.  C),  242  Fed. 
80,  where  is  cited  another  English 
case  to  which  we  have  not  access.  In 
those  cases  it  was  so  ordered  on  the 
motion  of  the  defendants.  The  reason 
and  policy  of  such  judicial  action  is 
that,  if  an  alien  enemy  obtains  Judg- 
ment, he  thereby  adds  to  the  resources 
of  the  power  of  which  he  is  a  subject." 
Lut«  V.  Van  Heynigen  Brokerage  Co., 
—  Ala.  — ,  80  So.  72. 
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cretion  for  the  trial  court  to  deny  such  application,  at  least  if  it  is 
shown  that  such  plaintiff  is  not  a  necessary  witnessJ* 


11  "In  the  present  case,  it  has  been 
observed,  an  alien  enemy  plaintiff  in- 
vokes the  power  of  the  conrt  to  order 
a  suspension  for  the  duration  of  t!ie 
war.  Plaintiff,  by  reason  of  hia 
nationality,  apprehends  a  serious  handi- 
cap in  the  prosecution  of  his  suit,  and 
suggests  on  appeal  that  the  policy 
which  allows  him  to  further  maintain 
an  action  begun  before  a  state  of  war 
was  declared  should  in  fairness  grant 
his  motion  for  a  suspension,  and  this 
suggestion  he  seeks  to  reinforce  by 
reference  to  the  generally  unsatis- 
factory nature  of  a  showing  for  an 
absent  witness  and  the  necessity  for 
his  personal  presence  at  the  trial.  This 
statement  of  plaintiff's  contention  and 
the  adjudications  to  which  we  have 
referred  suffice  to  show  that  the  policy 
with  which  those  adjudications  were 
concerned  has  no  application  to  the 
question  raised  by  plaintiff's  motion  in 
the  case  under  consideration.  That 
peculiar  policy  laid  thus  out  of  view, 
we  do  not  perceive  any  sufficient  reason 
for  holding  that  the  trial-court  in  its 
action  upon  plain tiff*s  motion  sliould 
have  treated  it  differently  from  the 
motion  of  any  other  plaintiff  who, 
pending  the  trial  of  his  suit,  is  so  un- 
fortunate— we  speak  not  of  the  for- 
tune of  the  government,  whether  good 
or  bad— as  to  subject  himself  to  con- 
finement in  a  'penitentiary,  prison, 
jail,  military  camp  or  other  place  of 
detention  *  We  can  not  assume  that 
upon  a  trial  the  court  or  any  of  its 
agencies  in  the  administration  of 
justice  would  have  discriminated 
against  plaintiff  on  account  of  his 
nationality,  nor  is  any  Intimation  to 
that  effect  to  be  found  in  the  motion 
We  have,  then  the  case  of  a  plaintiff 
who  askp  for  a  continuance — the  trial - 
court  and  the  parties  appear  to  have 
considered  plaintiff^s  motion  as  one  for 


a  continuance  for  the  term  as  well  as 
for  a  stay  for  the  duration  of  the  war 
— on  the  grounds  stated  above,  sepa- 
rate and  apart  from  the  prejudice 
which  plaintiff  feared  on  account  of 
liis  nationality.  The  rule  was  long 
established  in  this  state  that  the  grant 
or  refusal  of  a  continuance  rested  in 
the  sound  discretion  of  the  trial-court, 
and  was  not  reviewable  on  error. 
White  V.  State,  86  Ala.  69,  5  South. 
674.  It  seems  now  that  the  appellate 
courts  will  reverse  where  an  obvious 
abuse  of  discretion  is  shown  (Kelly  v. 
State,  160  Ala  48,  49  South.  535),  and 
this  rule  or  some  more  liberal  adapta- 
tion of  it  is  the  law  of  tlie  states 
generally.  9  Cyc  150.  It  is  no  small 
advantage  to  the  just  cause  to  have 
the  personal  presence  of  a  witness, 
and,  unquestionably,  it  is  an  impor- 
tant privilege  of  a  party  to  be  piresent 
at  the  trial  of  his  cause,  which  should 
not  be  denied  unless  for  weighty 
reason;  but  neither  of  these  considera- 
tions is  indispensable  to  a  fair  trial, 
and  the  rule  with  respect  to  the  dis- 
cretion of  the  court  must  be  observed. 
Considered  from  this  viewpoint,  we  arc 
unable  to  say  that  there  was  an  abuse 
of  discretion.  Plaintiff  had  been  pre- 
sent at  a  former  trial  of  tlie  cause. 
It  then  appeared  that  the  contract  for 
breach  of  which  he  was  suing  had 
been  negotiated  by  his  agents;  it  did 
not  appear  that  plaintiff  knew  much 
of  the  facts  upon  which  he  relied  Hia 
testimony  had  been  preserved  and  was 
accessible.  The  convenience  of  other 
parties  was  to  be  considered  as  well 
as  that  of  plaintiff.  Upon  the  whole 
we  are  unable,  as  we  have  said,  to 
declare  an  abuse  of  discretion,  and  the 
action  of  the  trial-court  must  be 
affirmed."  Lutz  v  Van  Heynigen 
Brokerage  Co.,  —  Ala.  — ,  80  So.  72. 
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§2751.  Alien  enemy  resident  in  enemy  country.  The  courts 
are  elosed  in  ordinary  cases  to  an  alien  enemy  who  is  resident  in 
enemy  countryj  Such  a  nonresident  alien  enemy  can  not  com- 
mence an  action  as  against  the  objection  of  the  defendant  if  prop- 
erly made ;  ^  and  he  can  not  prosecute  an  action  which  he  com- 
menced before  the  outbreak  of  the  war  as  against  the  objection  of 
the  defendant.' 

This  principle  applies  to  transactions  which  are  in  no  w^ay  con- 
nected with  the  prosecution  of  the  war,*  since  the  reason  for  the 
rule  is  said  to  be  the  desire  of  the  law  to  prevent  the  alien  enemy 
from  removing  funds  from  the  country  in  whose  courts  such  action 
is  prosecuted  to  the  country  of  which  he  is  a  subject  and  a  resi- 
dent. A  nonresident  alien  enemy  can  not  bring  an  action  upon  a 
beneficial  certificate  of  which  he  is  a  beneficiary ;  *  nor  can  a  non- 
resident lessee  who  has  made  an  assignment  of  his  lease,  enforce 
payment  by  the  assignee.*  If  a  judgment  to  which  a  nonresident 
alien  enemy  is  plaintiflF,  is  reversed  on  a  proceeding  in  error,  and 
the  cause  is  remanded  to  the  trial  court,  the  defendant  mav  be 
given  leave  to  set  up  the  fact  that  the  plaintiff  is  a  nonresident 


1  England.  Halsey  v.  Lowenfeld 
[19161,  2  K.  B.  707,  L.  R.  A.  1017C, 
(M4;  Le  Bret  v.  Papillon,  4  East  502; 
Brandon  v.  Kesbit,  «  T.  R.  23;  De  Wahl 
T.  Braune,  1  H.  &  N.  178  (the  wife  of 
such  alien  enemy  could  not  sue  alone, 
therefore);  Daimler  Co.  v.  Continental 
Tyre  and  Rubber  Co.  11916],  2  A.  C. 
307. 

United  States.  Wilcox  v.  Henry,  1 
U.  S.  (1  Dall  )  69,  1  L.  ed.  41  (obiter); 
riettenberg-Holthaus  Co.  v.  Kalmon, 
241  Fed.  605;  Speidel  v.  N.  Barstow 
Co.,  243  Fed.  621. 

Iowa.  Weiditschka  v.  Supreme  Tent, 
—  la.  —    170  N.  W.  300. 

New  York.  Bell  v.  Chapman,  10 
Johns.  (N.  Y  )  1S3;  Bumpide  v.  Mat- 
thews, 64  N.  Y.  78;  Panne  v.  Soler.  167 
N  Y.  Supp.  901,  101  Misc.  693. 

West  Virginia.  Peerce  v.  Carskadon, 
4  W.  Va.  234,  6  Am.  Rep  281. 

2  England.  Robinson  v.  Continental 
Ins.  Co  ri9151,  1  K.  B.  155  (obiter); 
Brandon  ▼.  Nesbit,  6  T.  R  23;  T^  Wahl 
▼.  Braune,  1  H.  &  N.  178  (wife  of  non- 


resident alien  enemy  can  not  sue) ; 
Daimler  Co.  v.  Continental  Tyre  and 
Rubber  Co.  [1916],  2  A.  C.  307;  Halsey 
V.  Lowenfeld  [1916],  2  K.  B.  707,  L. 
R.  A.  1917C,  644. 

United  SUtes.  Speidel  v.  N.  Bar- 
stow  Co.,  243  Fed.  621. 

Iowa.  Weiditschka  v.  Supreme  Tent, 
—  la.  —    170  N.  W.  300. 

New  York.  Burnside  v.  Matthews, 
54  N.  Y.  78;  Panne  v.  Soler,  167  N.  Y. 
Supp.  901,  101  Misc.  693. 

West  Virginia.  Peerce  v.  Carskadon, 
4  W.  Va.  234,  6  Am.  Rep.  281. 

8Le  Bret  v.  Papillon,  4  East  502; 
Plet  ten  berg  v.  Kalmon,  241  Fed.  605; 
Bell  V.  Chapman,  10  Johns.  (N.  Y.)  183. 

4 Halsey  v.  Lowenfeld  [1916],  2  K. 
B.  707,  L.  R.  A.  1917C,  644;  Weiditschka 
V.  Supreme  Tent,  —  la.  — ,  170  N.  W. 
300. 

B  Weiditschka  v.  Supreme  Tent,  — 
la.  — .  170  N.  W.  300. 

I  Halsey  v.  Lowenfeld  [1016],  2  K. 
B.  707.  L.  R.  A.  1917C,  644. 
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alien  enemy,  as  a  bar  to  such  cause  of  action,  or  as  a  ground  for  a 
continuance  thereof.^  It  has  been  held,  however,  that  this  rule  does 
not  prevent  an  action  for  the  purpose  of  winding  up  a  partnership, 
and  has  been  dissolved  at  the  outbreak  of  the  war  by  reason  of  the 
fact  that  one  or  more  of  the  partners  is  an  alien  enemy.* 

These  rules  may  be  modified  by  valid  legislative  or  executive 
action.'  Under  the  proclamation  of  the  President,  at  the  outbreak 
of  war  between  the  United  States  and  Germany,  a  German  subject, 
resident  in  Germany,  was  permitted  to  maintain  a  suit  to  prevent 
the  wrecking  of  a  corporation  of  which  he  was  a  stockholder.^' 


§2752.  Continuance  or  dismissal  of  action  brought  by  non- 
resident alien  plaintiff.  The  present  policy  of  the  courts  seems  to 
be  in  favor  of  continuing  an  action  which  has  been  brought  by  an 
alien  enemy  plaintiff  who  is  domiciled  in  enemy  country,  rather 
than  of  dismissing  such  action  and  requiring  such  plaintiff  to  com- 
mence a  new  action  at  the  end  of  the  war.^  It  has  been  suggested 
that  such  an  action  should  be  stayed  or  continued  unless  the  cus- 
todian of  alien  enemy  property  wishes  the  case  to  proceed  for  his 
benefit.*  The  duty  of  the  court  to  continue  the  action  rather  than 
to  dismiss  it  is  especially  clear  where  the  effect  of  dismissing  the 
action  or  the  alien  enemy  application  therein  will  be  in  effect  to 
deny  his  right  forever.'  If  an  alien  enemy  claims  an  interest  in 
the  distribution  of  a  fund,  his  application  for  the  fund  should  not 
be  dismissed,  and,  on  the  other  hand,  the  fund  should  not  be  paid 
over  to  him;  but  the  amount  due  to  him  should  be  retained  for 
distribution  after  the  termination  of  the  war.*  Such  an  order  will 
be  made  if  an  interest  in  a  policy  of  life  insurance  or  a  beneficial 
certificate  is  claimed  by  a  nonresident  alien  enemy.'    In. a  proceed- 


T  Taylor  v.  Albion  Lumber  Co.,  170 
Cal.  347,  168  Pac.  348. 

•  Rodriguez  ▼.  Speyer  [1910],  A.  C. 
59. 

•  Posselt  v.  lyEspard,  87  N.  J.  Eq. 
571,  100  Atl.  893. 

10  Posselt  V.  D'Espard,  87  N.  J.  Eq. 
571,  100  Atl.  893. 

1  Speldel  V.  N.  Barstow  Co.,  243  Fed. 
621;  The  Oropa,  255  Fed.  132;  Plet- 
tenberg-Holthaus  Co.  v.  Kalmon,  241 
Fed.  605. 

SNord  Deutsche  Ins.  Co.  v.  John  L. 


Dudley,  Jr.,  Co.,  169  N.  Y.  Supp.  303 
[affirmed,  169  Supp.   1106]. 

3  Ex  parte  Boussmaker,  13  Ves.  71; 
Taylor  v.  Albion  Lumber  Co.,  176  Cal 
347»  L.  R.  A.  1918B,  185,  168  Pac.  348; 
Weiditschka  v.  Supreme  Tent,  —  la. 
— ,  170  N.  W.  300;  In  re  Thiede's 
Estate,  102  Neb.  747,  169  N.  W.  435. 

4  Ex  parte  Boussmaker,  13  Ves.  71; 
In  re  Henrichs'  Estate,  —  Cal.  — ,  179 
Pac.  883;  Weiditschka  ▼.  Supreme 
Tent,  —  la.  — ,  170  N.  W.  800. 

I  Weiditschka  v.  Supreme  Tent,  — 
la.  — ,  170  N.  W.  300. 
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ing  in  bankruptcy,  a  claim  by  an  alien  enemy  creditor  will  be 
allowed  and  the  dividend  will  be  reserved  for  payment  after  the 
termination  of  the  war,  unless  the  legislative  or  executive  makes 
some  other  provision.*  If  a  nonresident  alien  enemy  claims  the 
estate  of  the  decedent  as  the  heir  or  next  of  kin,  the  proper  pro- 
cedure is  to  continue  the  case  until  after  the  war,  rather  than  to 
dismiss  the  application  of  the  alien,  on  the  one  hand,  and  award 
the  estate  to  adverse  claimants  or  to  order  the  estate  paid  over  to 
the  alien  enemy,  on  the  other  hand.^  If  an  action  or  proceeding 
has  been  adjudicated  by  the  trial  court,  an  appeal  therefrom  will 
not  be  dismissed,*  especially  if  the  effect  of  dismissing  the  appeal 
of  a  nonresident  alien  enemy  would  be  to  terminate  his  right  of 
action.'  If  a  judgment  has  been  rendered  before  the  outbreak  of 
the  war  in  favor  of  one  who  becomes  a  nonresident  alien  enemy 
on  the  outbreak  of  the  war,  a  proceeding  in  error  to  review  such 
judgment  peed  not  be  continued,'*  and  the  court,  on  affirming  the 
judgment,  may  order  that  the  amount  of  such  judgment  be  paid 
to  the  clerk  of  the  court,  to  be  transferred  to  the  custodian  of  alien 
property  without  prejudice  to  the  rights  of  persons  other  than  non- 
resident alien  enemies,  to  show  a  right  to  the  fund  or  to  some  por- 
tion thereof." 

Whether  the  rule  that  an  action  in  which  a  nonresident  alien 
enemy  seeks  relief  during  war,  will  be  continued  until  the  termina- 
tion of  the  war,  is  the  proper  solution  of  the  problem  which  is  thus 
presented,  is  doubtful.  When  this  question  was  first  decided  by 
the  courts,  their  decision  was  influenced  largely  by  the  theory  that 
every  subject  of  a  belligerent  power  was  at  war  with  every  subject 
of  the  adversary  belligerent  power;  and  the  result  which  was 
reached  under  this  theory  looked  solely  to  the  respective  interests 
of  the  two  parties.  At  modern  law  the  theory  of  personal  hostility 
between  the  subjects  of  the  belligerents  has  been  abandoned  and 
the  interests  of  the  state  are  primarily  to  be  considered  in  deter- 
mining the  right  of  nonresident  alien  enemies.  It  may  be  doubted 
whether  the  rights  of  the  state  in  the  courts  of  which  a  nonresident 

•  Ex  parte  Boussmaker,  13  Ves.  71.      Cal.  347,  L.  R.  A.  1918B,  185,  168  Pac. 
7  In  re  Henrichs'  Estate,  —  Cal.  — ,      348. 

179  Pac.  888.  10  Birpe-Forbea  Co.  v.  Heye.  248  Fed. 

•  Taylor  v.  Albion  Lnmber  Co.,  176      eS6  [certiorari  granted,  246  U.  S.  676, 
Cal.  347,  L.  B.  A.  1918B,  186,  168  Pac.      62  L.  ed.  9331. 

348;   In  re  Thiede's  Estate,  102  Neb.  t1  Birpe -Forbes  Co.  v.  Heye,  248  Fed. 

747,  169  N.  W.  435.  636  kertiorari  granted,  246  U.  a  676, 

•  Taylor  ▼.  Albion  Lumber  Co.,  176      62  L.  ed.  933]. 
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alien  enemy  attempts  to  prosecute  an  action  against  one  who  is 
domiciled  in  such  state  require  either  a  dismissal  or  continuance  of 
such  action.  The  rule  which  forbids  an  alien  enemy  to  sue  is  not 
intended  for  the  benefit  of  the  debtor,  to  enable  him  to  appropriate 
to  his  own  use  money  or  other  property  which  belongs  to  an  alien 
enemy;  but  it  is  intended  solely  to  benefit  the  state  by  preventing 
commercial  intercourse  and  by  preventing  the  withdrawal  of  funds 
which  may  directly  or  indirectly  aid  the  hostile  power.  In  many 
cases  the  effect  of  a  continuance  for  the  period  of  a  protracted  war 
will  be  the  loss  of  the  debt,  and  if  the  state  wishes  to  confiscate 
such  debt,  the  loss  will  eventually  fall  upon  the  state  and  not  upon 
the  alien  enemy.  The  appointment  of  a  custodian  of  alien  enemy 
property  would  seem  to  make  it  possible  that  in  these  cases  the 
action  mijrht  be  prosecuted  to  final  judgment,  and  the  judgment 
itself  might  be  collected;  the  funds  then  being  held  subject  to  the 
order  of  such  custodian."  Unless  such  provision  can  bp  made  so 
that  the  funds  can  not  be  withdrawn  by  the  nonresident  alien 
enemy,  the  present  solution  is  probably  the  best  available. 

§  2753.  Necessity  of  plea  that  plaintiff  is  aUen  enemy.     The 

defense  that  the  plaintiflp  is  an  alien  enemy  must  be  pleaded  in 
order  to  induce  the  court  to  take  action  thereon.^  The  plea  that 
the  plaintiff  is  an  alien  enemy  is  ''an  odious  plea,"^  and  it  must 
negative  ''every  presumption  that  could  arise  in  favor  of  plaintiff's 
right  to  sue."* 

§2754.  Bights  which  nonresident  enemy  plaintiff  may  assert 
during  war.  There  are  certain  exceptions  to  the  rule  that  a  non- 
resident alien  enemy  can  not  prosecute  an  action  during  the  con- 
tinuance of  the  war.  These  exceptions  are  based  on  the  general 
theory  that  where  a  right  is  secured  to  an  alien  enemy  which  from 
its  nature  ought  to  be  recognized  at  any  time,  the  courts  should 
not  be  closed  to  him.^    Since  a  valid  contract  may  be  made  during 


12  For  such  an  order  in  a  proceeding 
in  error,  see  Birge-Forbes  Co,  v.  Heye, 
—  U.  S.  — ,  40  Sup.  Ct.  Rep.  160.  6 
U.  a  Sup.  a.  Adv,  Op.  [1919-1920], 
188. 

IMcNair  ▼.  Toler,  21  Minn.  176; 
Heiler  v.  Goodman's  Motor  Express, 
Van  &  Storaj?e  Co.,  92  N.  J.  L.  415.  106 
Atl.  233;  Bumside  v.  Matthews,  54  N. 


Y.  78;  Bams  ▼.  deacon  Coal  &  Coke 
Co.,  —  W.  Va.  — ,  98  S.  E.  158. 

ICasseres  v.  Bell,  8  T.  R.  166. 

tCasseres  v.  Bell.  8  T.  R.  166. 

See  to  the  same  effect,  Openheimer 
V.  Levy,  2  Strange,  1082;  Derrier  t. 
Amaud,  4  Mod.  405;  Wells  v.  Wil- 
liams. 1  Ld.  Raym.  282. 

1  Crawford  v.  William  Penn,  Peters 
C.  C.  106;  The  Mowe  [1915],  Prob.  1. 
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war,  with  an  alien  enemy  for  the  repair  of  a  vessel  which  is  sent 
to  bring  home  exchanged  prisoners  and  the  like,  and  since  repairs 
of  this  sort  ordinarily  could  not  be  obtained  on  credit  if  the  party 
who  furnished  them  could  not  recover  during  the  continuation  of 
the  war,  a  nonresident  alien  enemy  may  maintain  an  action  of  this 
sort  during  the  war.*  If  a  right  is  secured  to  an  alien  enemy  by 
international  agreement  which  by  its  terms  is  intended  to  be  opera- 
tive in  war,  as  by  one  of  the  Hague  conventions,'  the  nonresident 
alien  enemy  may  be  heard  in  court  for  the  purpose  of  enabling  him 
to  assert  such  right. 

§2755.  Nonresident  alien  enemy  as  defendant.  The  reasons 
which  have  led  the  court  to  deny  the  right  of  a  nonresident  alien 
enemy  to  maintain  an  action  as  plaintiff,  have  no  application  to 
cases  for  which  relief  is  sought  by  a  resident  subject  against  a  non- 
resident alien  enemy.  It  is,  of  course,  impossible  to  obtain  personal 
services  upon  a  nonresident  alien  enemy  except  in  the  rare  cases 
in  which  he  is  brouglit  into  the  country  as  a  prisoner  of  war  or 
comes  on  some  special  mission.  Jt  is  possible  that  in  these  cases 
the  circumstances  under  which  he  enters  the  country  might  prevent 
legal  process  from  being  served  upon  him.  In  many  cases,  how- 
ever, property  which  belongs  to  the  alien  enemy  is  situated  in  the 
country  of  a  belligerent  power  in  whose  courts  it  is  sought  to 
enforce  a  mortgage  or  lien  upon  such  property  or  to  seize  it  by 
attachment  and  the  like.  It  is  held  by  practically  all  the  courts 
that  such  relief  will  not  be  denied  to  the  resident  plaintiff  merely 
because  the  defendant  is  a  nonresident  alien  enemy.^    Even  if  the 


2  Crawford  v.  WiUiam  Penn,  Peters 
C.  C.  106. 

3  The  Mowe  [1916],  Prob.  1. 

This  question  was  raised  but  not 
decided  in  The  Chile  [19141,  Prob.  212. 

1  England.  Porter  v.  Freudenberg 
[19151,  1  K.  B.  857. 

United  States.  McVeigh  v.  United 
States,  78  U.  a  (11  Wall.)  259,  20  L. 
ed.  80;  Ludlow  v.  Eamsey,  78  U.  S. 
(11  Wall.)  581,  20  L.  ed.  216;  Wash- 
in^n  University  v.  Finch,  85  U.  S.  (18 
Wall.)  106,  21  L.  ed.  818;  Watts  v. 
Unione  Austriaca  I>i  Navigazione,  etc., 
248  U.  S.  9,  63  L.  ed.  —  [reversing,  229 
Fed.  136] ;  The  Kaiser  Wilhelm  IT,  246 


Fed.  786,  L.  R.  A.  1918C,  795  [revera- 
in;r  flpcree,  230  Fed.  717]. 

Florida.  Russ  v.  Mitchell,  11  Fla. 
80. 

Illinoia.  Harper  v.  Ely,  56  HI.  179; 
Seymour  v.  Bailey,  66  111.  288. 

Kentucky.  Buford  v.  Speed,  74  Ky. 
(11  Bush.)   338. 

Maryland.  Horsey  v.  Kyle,  30  Md. 
512,  96  Am.  Dec.  617. 

Massachusetts.  Riddell  v.  Fuhrman, 
—  Mass.  — ,  123  N.  K  237. 

Minnesota.  McNair  v.  Toler,  21 
M'nn.   175. 

Missouri.  De  Jamette  v.  De  Qiyer- 
ville,  56  Mo.  440. 
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alien  enemy  was  domiciled  in  the  country  before  the  outbreak  of 
the  war,  and  returned  to  his  own  country  in  anticipation  of  hostili- 


y 


"The  authorities  are  clear  and  unani- 
mous, 80  far  as  we  are  aware,  to  the 
effect  that  the  utmost  extent  of  the 
inhibition  against  the  appearance  of 
alien  enemies  in  courts  is  that  they 
can  not  be  parties  plaintiff.  They  are 
thus  prohibited  on  the  grounds  shortly 
stated  that  our  courts  will  give  no 
assistance  to  proceedings  which,  if 
successful,  would  lead  to  the  enrich- 
ment or  profit  of  an  alien  enemy  and 
hence  be  an  aid  and  comfort  to  his 
country  in  the  prosecution  of  its  war; 
and  also  that  one  confessing  himself 
hostile  to  our  country  and  in  a  state 
of  war  with  it  can  not  be  heard  if  he 
sues  in  our  courts  to  invoke  in  aid  of 
hi«  ^in^hts  the  benefit  and  prelection 
of  the  laws  of  our  nation,  which  in 
another  field  he  is  seeking  to  over* 
throw.  As  was  said  in  Daimler  Co.  ▼. 
Ck>ntinental  Tyre  &  Rubber  Go.  [1916], 
2  A.  C.  307,  344,  this  in  common  with 
other  rules  againnt  trading  with  the 
enemy  'is  a  belligerent's  weapon  of 
self -protection '  It  is  at  bottom  a 
principle  of  public  policy.  Even  that 
principle  has  been  somewhat  relaxed 
recently  in  England,  where  for  the 
benefit  of  British  subjects  it  seemed 
necessary  to  join  with  them  as  plain- 
tiffs an  alien  enemy.  Rodaiguez  v. 
Speyer  Brothers  [1919],  A.  C.  59.  This 
principle  and  the  grounds  upon  wh?ch 
it  rests  fail  utterly  of  applies  tion 
when  the  enemy  alien  is  a  defendant 
and  not  an  active  petitioner  In  onr 
courts.  Therefore  it  was  said  in  Watts. 
Watts  A  Co.,  Ltd.,  v.  Unione  Au^triaca 
Di  Navigarione,  248  U.  R.  21,  30  Sup. 
Ot.  1.  2  («3  L.  ed.  — ) :  'A  suit  may  be 
brought  in  our  courts  against  an  alien 
enemy.' 

"Thst  statement  Is  rested  on  the 
authority  of  McVeigh  v.  United  States 
/ll  Wall.),  250,  267.  20  L.  ed.  80.  and  of 
Dorsey  v.  Kyle,.  30  Md.  612,  96  Am. 


Dec.  617,  in  both  of  which  decisions  the 
question  was  discussed  and  definitively 
settled.  The  matter  was  reviewed  at 
length  in  a  comprehensive  and  exhaust- 
ive judgment  by  Lord  Chief  Justice 
Reading,  speaking  for  the  court  of  ap- 
peal in  Porter  v.  Freudenberg  [1915], 
1  K.  B.  857.  The  history  of  the  com- 
mon law  on  the  subject  there  is 
treated  fully,  as  well  as  in  Rodaiguez 
V.  Speyer  Brothers  [1919],  A.  C.  59.  It 
would  be  superfluous  to  go  over  the 
older  decisions  in  view  of  the  com- 
plete analysis  of  them  in  these  recent 
judgments.  There  is  not  a  shred  of 
authority  to  support  the  contention 
that  in  general  an  alien  enemy  can 
not  be  a  party  defendant  or  respond- 
ent in  our  courts  in  time  of  war.  This 
conclusion  is  in  harmony  with  Hutchin- 
son V.  Brock,  11  Mass  119,  where  an 
enemy  alien  was  demandant  in  a  writ 
of  right  and  was  therefore  in  the 
position  of  a  party  plaintiff."  RiddeU 
V.  Fuhrman,  — -  Mass.  — ,  123  N.  E  237. 
"The  law  of  nations,  as  judicially 
declared,  prohibits  all  intercourse  be- 
tween citizens  of  the  belligerents  which 
is  inconsistent  with  the  state  of  war 
between  the»r  countries.  No  trans- 
action in  furious  to  their  own  govern- 
ment may  be  entered  into  or  continued 
by  them  Ordinary  commercial  inter- 
course Is  therefore  incompatible  with 
a  state  of  war,  since  every  act  and 
contract  which  tends  to  increase  the 
enemies'  resources  is  absolutely  inter- 
dicted, and  this  includes  every  kind  of 
trading  or  commercial  dealing,  whether 
by  transmission  of  money  or  goods,  or 
order  for  the  delivery  of  either,  directly 
or  indirectly,  or  by  contracts  in  any 
form  looking  to  or  involving  such 
transmission.  Every  such  contract 
made  during  war  is  illegal  and  void. 
Since,  however,  aid  to  the  enemy  fs 
the     touchstone     of     illegality,     dia- 
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ties,  an  action  may  be  brought  against  him  if  jurisdiction  can  be 
obtained  as  by  seizure  of  his  property  and  the  like.^ 

It  has  been  held  that  the  reasons  which  justify  a  court  in  per- 
mitting a  resident  plaintiff  to  maintain  such  an  action  against  a 
nonresident  ^lien  enemy,  including  one  who  has  voluntarily  left  the 
country  in  whose  courts  such  relief  is  sought,  do  not  apply  to  a 
case  in  which  the  defendant  has  been  forcibly  expelled  from  the 
country ;  and  in  such  a  case  it  has  been  held  that  a  decree  which  is 
rendered  while  such  persons  are  forcibly  prevented  from  return- 
ing is  void.' 

While  it  has  been  said  that  the  same  rule  should  apply  to  an 
action  in  which  the  nonresident  alien  enemy  is  a  plaintiff,  that  is 
applied  to  an  action  in  which  he  is  defendant,*  the  courts  have 
ordinarily  regarded  the  two  classes  of  cases  as  very  different  in 


crimination  is  permitted  in  the  case 
of  contracts  made  before  the  outbreak 
of  war.  Further  performance  which 
enures  to  the  aid  of  or  involves  any 
dealing  with  the  enemy  is  illegal.  If 
from  its  character  the  contract  is  in- 
capable of  suspension  it  is  dissolved. 
But  where  such  interruption  of  per- 
formance does  not  po  to  the  root  of 
the  transaction,  the  contract  is  merely 
suspended  during  the  war.  The  alien 
enemy  is  not  civiliter  mortuus;  he  is 
merely  in  a  state  of  suspended  anima- 
tion. When  the  war  ends  the  mutual 
obligations  of  performance  and  right 
of  action  revive.  Where,  therefore, 
such  a  contract  has  been  entered  into 
with  an  alien  enemy  before  the  out- 
break of  the  war  and  has  been  per- 
formed on  bis  side,  the  war  merely 
suspends  his  remedy:  in  other  words, 
be  can  not  sue  upon  it  during  the 
existence  of  hostilities.  If,  on  the 
other  hand,  performance  of  the  con- 
tract is  on  the  side  of  the  other  party, 
he  can  enforce  the  contract  (particu- 
larly such  as  require  for  performance 
payment  of  money  only)  in  the  courts 
of  his  own  country  during  the  con- 
tinuance of  war.  provided,  of  course, 
a  cause  of  action  has  accnied.  The 
reason  why  the  rule  debarring  action 


on  the  part  of  an  alien  enemy  plain- 
tiff can  have  no  application  where  the 
parties  are  reversed  is  plain.  The 
rule  is  based  upon  the  obvious  ground 
that  it  is  contrary  to  public  policy 
for  the  courts  of  a  belligerent  country 
to  render  any  assistance  to  an  alien 
enemy  to  enforce  rights,  which,  but 
for  the  war,  he  would  be  entitled  to 
enforce  to  his  own  advantage  and  to 
tlie  detriment  of  his  opponent.  It  is 
apparent,  therefore,  that  to  hold  that 
a  subject's  right  of  action  against  an 
alien  enemv  in  his  own  country  is  sus- 
pended,  would  be  to  defeat  the  very 
object  of  the  suspensory  nilo  and  to 
turn  a  disability  into  a  relief."  Watta 
V.  I^nione  Austriaca  Di  Navigazione, 
224  Fed.  188  rqnoted  in  Compagnie 
Universelle,  etc..  v.  United  States  Serv- 
ice Corporation,  84  N.  J.  Kq.  604,  05 
Atl    1871. 

Contra.  Haymond  v.  Camden,  22  W. 
Va    180. 

« Ludlow  V.  Bamsey.  78  IT.  S.  (11 
Wall.)  581,  20  L.  ed.  216:  Dorsey  v. 
Kvle,  30  Md   512.  06  Am.  Dec.  617. 

Contra.  Haymond  v.  Camden,  22  Wi 
Va    180. 

SDean  v.  Nelson.  77  IT.  R.  (10  Wall.) 
1.58.  19  L.  ed.  026. 

4  The  Oropa,  265  Fed.  132. 
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principle.'  If  the  nonresident  alien  is  plaintiff,  he  is  ordinarily  the 
only  person  who  will  be  inconvenienced  by  dismissing  the  action 
or  by  continuing  it:  and,  accordingly,  the  courts  are,  as  a  rule, 
unwilling  to  allow  the  case  to  proceed  to  final  judgment  during  the 
war.*  If,  on  the  other  hand,  the  nonresident  alien  is  a  defendant, 
the  person  who  will  be  inconvenienced  by  the  dismissal  or  continu- 
ance of  the  action  is  the  resident  subject  who  seeks  relief,  and  in 
a  case  of  this  sort,  the  only  question  to  be  eonsidered  is  whether 
the  hardship  of  seizing  the  property  of  a  nonresident  alien  enemy 
by  judicial  proceedings  in  which  he  can  not  be  represented  unless 
he  has  appointed  an  attorney  before  the  outbreak  of  the  war,  is  a 
sufficient  reason  for  refusing  prompt  and  speedy  justice  to  the 
resident  subject.^ 

Wherever  an  alien  enemy  may  appoint  an  attorney  at  law  to 
represent  him,  he  may  appear  and  defend,  although  the  war  is  not 
yet  terminated ;  •  and  it  is  error  for  the  court  to  strike  his  answer 
from  the  files  and  to  refuse  to  permit  him  to  make  such  defense  as 
he  could  have  made  if  he  had  not  been  an  alien  enemy.'  If  a  judg- 
ment is  rendered  w^hich  affects  the  alien  enemy  adversely,  his 
appeal  therefrom  is  regarded  as  a  defensive  measure  rather  than  as 
the  institution  of  a  new  action ;  and  accordingly  a  nonresident 
alien  enemy  may  appeal.^' 

§  2756.  Bendition  of  final  judgment  against  nonresident  alien 
enemy  plaintiff.  Whether  an  action  which  is  brought  against  a 
nonresident  alien  enemy  should  be  prosecuted  to  final  judgment  or 
not,  depends  to  a  large  extent  upon  the  nature  of  the  issues  which 
are  involved.  In  many  of  the  cases  no  substantial  defense  was 
suggested  by  the  nonresident  alien,  and  the  onlv  question  which 
was  presented  was  the  question  of  the  jurisdiction  of  the  courts  to 
render  final  judgment.  In  cases  of  this  sort  it  is  held  by  prac- 
tically all  the  courts  that  the  court  has  jurisdiction  to  render  final 

i  See  §§  2751  et  eeq.  graphie  v.  United  States  Service  Co., 

•  See  §§2751  et  seq.  84  N.  J.  Eq.  604,  95  Atl.  187. 

7  See  5  2756.  •  McVeigh  v.  United  States,  78  U.  S. 

•  McVeiffh  v.  United  Statea,  78  U.  (11  Wall.)  259,  20  L.  ed.  80;  Windsor 
S.  (11  Wall.)  259,  20  L.  ed.  80;  Wind-  v,  McVeigh,  93  U.  8.274,  23  L,  ed. 
flOT  V.  McVeiph,  93   U.   S.   274,  23  L.  914. 

ed.  914;  Russ  v.  Mitchell,  11  Fla.  80;  10  Ran  v.  Rowe,  184  Ky.  841,  213  S. 

Bnford   v.    Speed.   74   Ky.    (11    Bush.)       W.  226. 
338;    Compagnie   Universelle   de   Tele- 
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judgment^  Accordingly,  the  fact  that  one  of  the  heirs  of  a  dece- 
dent is  an  alien  enemy,  does  not  prevent  the  court  from  rendering 
a  final  judgment  in  a  proceeding  to  probate  the  will  of  the  dece- 
dent, especially  if  such  alien  enemy  had  retained  counsel  before  the 
declaration  of  war.* 

If,  however,  the  alien  enemy  is  not  represented  by  counsel,  and 
it  appears  that  he  may  have  a  meritorious  defense,  it  has  been  said 
that  the  interests  of  the  resident  plaintiff  can  be  protected  and 
possible  injustice  to  the  alien  enemy  may  be  prevented  by  permit- 
ting the  action  to  be  brought,  thus  subjecting  the  property  in  ques- 
tion to  the  jurisdiction  of  the  court,  and  then  by  continuing  such 
action  until  the  termination  of  the  war,  or  until  such  time  as  the 
alien  enemy  may  be  heard.' 


f  England.  Robinson  v.  Continental 
Ins.  Co.   [1915],  1  K.  B.  155. 

United  States,  McVeigh  v.  United 
Stotes,  78  U.  S.  (11  Wall.)  260,  20  L. 
ed.  80;  Wa8hin<i^on  University  v. 
Finch,  85  U.  S.  (18  Wall.)  106,  21  L. 
ed.  818;  Watts  v.  Unione  Austriaca 
Di  Navigazione,  etc.,  248  U.  S.  0,  63 
L.  ed.  —  f  reversing,  229  Fed.  136]; 
The  Kaiser  Wilhelm  II,  246  Fed.  786, 
L.  R.  A.  1918C,  795  [reversing  decree, 
230  Fed.  717]. 

Massachusetts.  Riddell  v.  Fuhrman, 
—  Mass.  — .  123  N.  E.  237. 

Minnesota.  McNair  v.  Toler,  21 
Minn.  175. 

Missouri.  De  Jarnette  v.  De  Giver- 
viHe,  56  Mo.  440. 

2  Riddell  v.  Fuhrman,  —  Mass.  — , 
123  N.  E.  237. 

S  Watts  V.  Unione  Austriaca  Di 
Navigazione,  etc.,  248  U.  S.  0,  63  L. 
ed  —  [reversing,  229  Fed.  136];  The 
Kaiser  Wilhelm  II,  246  Fed.  786,  L.  R. 
A.  1918C,  795  [reversing  decree,  230 
Fed.  717];  City  National  Bank  v. 
Dresdner  Bank,  255  Fed.  225;  Kintner 
V.  Hoch-Frequenz-Maschinen  Aktien- 
Gesellschaft  fflr  Drahtlose  Telegraphic, 
256  Fed.  849. 

''This  case  is  exceptional  in  its  situa- 
tion, and  calls  for  the  exercise  of  that 
range   of   discretion   which   the   broad 


powers  of  a  court  of  admiralty  enable 
it  to  exercise.  Such  broad  powers  aad 
range  of  discretion  are,  in  our  judg- 
ment, fittingly  exercised  by  an  order 
which  will  make  due  provision  for, 
first,  giving  the  German  citizen  and 
belligerent  an  opportunity  to  litigate 
his  rights  if  relations  with  his  country 
are  hereafter  resumed;  second,  provid- 
ing for  adjudging,  if  the  government 
hereafter  so  desires,  its  rights  and 
liabilities,  if  any,  in  taking  over  libeled 
property  of  the  German  subject;  third, 
adjudging  hereafter  what  efl'ect  the 
taking  of  this  ship  by  the  government 
had  on  the  claim  of  the  British  lienor, 
and  the  further  obligation  of  the  Ger- 
man vessel  owner  as  between  them- 
selves. 

"In  following  this  course,  and  pro- 
tecting the  unprotected  rights  of  an 
absent  German  citizen  while  this 
country  is  at  war  with  the  Imperial 
government  of  its  country,  we  are 
impelled  by  three  all-sufficient  reasons: 
first,  the  innate  sense  of  fairness, 
decency,  and  justice,  which  respects 
the  rights  of  an  enemy;  second,  the 
broad  principles  of  international  inter- 
course, which  lead  courts  and  nations 
that  believe  in  international  rights,  to 
be  the  more  careful  to  observe  them 
toward    belligerents;    and    lastly,    be- 
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§  2757.  Effect  of  war  on  Statute  of  Limitations  and  preBump- 
tion  of  payment.  Since  communication  between  persons  who  are 
domiciled  respectively  in  the  territory  of  the  belligerent  power  is 
forbidden  during  the  continuance  of  the  war,^  and  since  the  courts 
of  each  country  are  closed  to  plaintiffs  who  are  domiciled  in  the 
territory  of  the  adversary  belligerents,*  the  courts  have  been  placed 
in  the  dilemma  of  being  obliged  to  hold,  on  the  one  hand,  that  the 
Statute  of  Limitations  runs  as  against  a  creditor  who  is  not  per- 
mitted to  enter  the  country  or  to  appoint  a  local  agent  or  attorney. 


cause  the  awarding  to  this  German 
citizen,  with  whom  our  country  is  at 
war,  the  careful  preservation  until 
times  of  peace  of  its  rights,  is  in  line 
with  those  high  ideals  of  Anglo-Saxon 
justice  which  led  the  British  courts 
years  ago,  in  Ex  Boussmaker,  13  Ves. 
Jr.  71,  33  Eng.  Kep.  221,  9  Revised  Hep. 
142,  decided  in  1806,  to  allow  the 
claim  of  an  alien  enemy  to  be  proved 
in  time  of  war  and  the  dividends  held 
by  the  British  court  until  peace.  In- 
deed, the  fact  that  our  country  is  now 
at  war  with  Germany  is  all  the  more 
reason  why  this  court  should  most 
Bcnipulously  award  to  this  German  citi- 
zen those  international  and  equitable 
rights  which  no  fair-minded  people 
ever  deny,  even  to  their  enemies  in 
times  of  war."  The  Kaiser  Wilhelm 
n,  246  Fed.  786,  L.  R.  A,  1018C,  795 
[reversing  decree,  230  Fed.  7171. 

'The  respondent,  although  an  alien 
enemy,  is,  of  course,  entitled  to  defend 
before  a  judgment  should  be  entered. 
McVeigh  v.  United  States  (11  Wall. 
269).  See  also,  Windsor  v.  McVeigh, 
08  U.  8.  274,  280;  Hovey  v.  Elliott, 
167  U.  S.  409.  It  is  now  represented 
by  counsel.  But  intercourse  Is  pro- 
hibited by  law  between  subjects  of 
Austria-Hungary  outside  the  United 
States  and  persons  in  the  United 
States.  Trading  with  the  Enemy  Act 
of  October  6,  1017,  «3  (c),  c.  106,  40 
Stat.  411.  And  we  take  notice  of  the 
fact  that  free  intercourse  between 
reaidenta    of    the    two    countries    has 


been  also  physically  impossible.  It  ia 
true  that,  more  than  three  years  ago, 
a  stipulation  as  to  the  facts  and  the 
proof  of  foreign  law  was  entered  into 
by  the  then  counsel  for  respondent, 
who  has  died  since.  But  reasons  may 
conceivably  exist  why  that  stipulation 
ought  to  be  discharged  or  modified,  or 
why  it  should  be  supplemented  by  evi- 
dence. We  can  not  say  that,  for  the 
proper  conduct  of  the  defense,  con- 
sultation between  client  and  counsel 
and  intercourse  between  their  respec- 
tive countries  may  not  be  essential  even 
at  this  stage.  The  war  precludes  this. 
"Under  these  circumstances,  we  are 
of  opinion  that  the  decree  dismissing 
the  libel  should  be  set  aside  and  the 
case  remanded  to  the  district  court  for 
further  proceedings,  but  that  no  ac- 
tion should  be  taken  there  (except 
such,  if  any,  as  may  be  required  to 
preserve  the  security  and  the  rights  of 
the  parties  in  statu  quo)  until,  by 
reason  of  the  restoration  of  peace  be- 
tween the  United  States  and  Austria- 
Hungary,  or  otherwise,  it  may  become 
possible  for  the  respondent  to  present 
its  defense  adequately.  Compare,  The 
Kaiser  Wilhelm  11,  246  Fed.  Rep.  786; 
Robinson  &  Co.  v.  Continental  Insur- 
ance Company  of  Mannheim  [10161,  1 
K.  B.  155,  16M62."  Watts  v.  Uniono 
Austriaca  T>\  Navigazione,  etc.,  248  U. 
S.  0.  03  L.  ed,  — .    . 

1  See  §  2726. 

2  See  §§  2761  et  seq. 
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or  to  sue  in  the  courts;  or,  on  the  other,  that  the  period  dur- 
ing which  the  courts  are  closed  to  the  alien  enemy  plaintiff  is 
to  be  deducted  from  the  entire  period  which  has  elapsed  between 
the  time  that  the  cause  of  action  accrued  and  the  time  at  which 
the  action  on  such  cause  was  begun.  Of  these  two  possible  solu- 
tions, the  courts  have  adopted  the  latter  and  they  have  held  that 
in  such  cases  the  period  of  the  war  is  to  be  deducted  from  the 
total  period  which  has  elapsed  between  the  accrual  of  the  cause  of 
action  and  the  commencement  of  the  action  thereon;  or,  as  it  is 
sometimes  put,  that  the  operation  of  the  period  of  limitations  is 
suspended  during  the  period  of  the  war.^ 


3  United  States.  Hopkirk  v.  BeU,  7 
U.  S.  (3  Cranch)  464,  2  L.  ed.  497; 
Hanger  v.  Abbott,  73  U.  S.  (6  WaU.) 
532,  18  L.  ed.  039;  Brown  v.  Hiatts, 
82  U.  S.  (15  Wall.)  177,  21  L.  ed.  128; 
Bird  y  Louisiana  State  Bank,  93  U.  S. 
06,  23  L.  ed.  818. 

Arkansas.  Williamson  v.  McCrary, 
33  Ark.  470. 

Slinois.    Mixer  v.  Sibley,  53  IH.  61. 

Indiana.  Perkins  v.  Rogers,  35  Ind. 
124,  9  Am.  Bep.  639. 

Kentucky.  Selden  v.  Preston,  74 
Ky.   (11   Bush.)    191. 

Missouri  McMerty  v.  Morrison,  62 
Mo.  140. 

South  Carolina.  Rob^on  v.  Wall,  2 
Nott  &  M'C.  (S.  Car.)  497,  10  Am.  Dec. 
623. 

Wisconsin.  Ahnert  v.  Zaun,  40  Wis. 
622. 

"It  is  unnecessary  to  go  at  length 
over  the  grounds  upon  which  the  court 
has  repeatedly  held  that  the  Statutes 
of  Limitation  of  the  several  states  did 
not  run  against  the  right  of  action  of 
parties  during  the  continuance  of  the 
Civil  War.  It  is  sufficient  to  state  that 
the  war  was  accompanied  by  the 
general  incidents  of  a  war  between 
independent  nations;  that  the  inhabi- 
tants of  the  Confederate  states  on  the 
one  hand,  and  of  the  loyal  states  on 
the  other,  became  thereby  reciprocally 
enemies  to  each  other,  and  were  liable 
to  be  so  treated  without  reference  to 


their  individual  dispositions  or  opin- 
ions; that  during  its  continuance  all 
commercial  intercourse  and  correspond- 
ence between  them  were  interdicted  by 
principles  of  public  law  as  well  as  by 
express  enactments  of  congress;  that 
all  contracts  previously  made  between 
them  were  suspended;  and  that  the 
courts  of  each  belligerent  were  closed 
to  the  citizens  of  the  other. 

''Statutes  of  limitation,  in  fixing  a 
period  within  which  rights  of  action 
must  be  asserted,  proceed  upon  the 
principle  tliat  the  courts  of  the  country 
where  the  person  to  be  prosecuted  re- 
sides, or  the  property  to  be  reached  is 
situated,  are  open  during  the  pre- 
scribed period  to  the  suitor.  The 
principle  of  public  law  which  closes 
the  courts  of  a  country  to  a  public 
enemy  during  war,  renders  compliance 
by  him  with  such  a  statute  impossi- 
ble. As  is  well  said  in  the  recent  case 
of  Semmes  v.  Hartford  Insurance  Com- 
pany (13  Wall.  160):  'The  law  im- 
poses  the  limitation  and  the  law  im- 
poses the  disability.  It  is  nothing, 
therefore,  but  a  necessary  legal  logic 
that  the  one  period  should  be  taken 
from  the  other.'"  Brown  v.  Hiatt,  82 
U.  S.  (15  Wall.)   177,  21  L.  ed.  128. 

See,  The  Effect  of  War  on  the  Opera- 
tion of  Statutes  of  Limitation,  by 
Charles  Noble  Gregory,  28  Harvard 
Law  Review,  673. 
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This  mle  is  applied  to  wars  between  different  nations;*  and  in 
the  United  States  the  Civil  War  was  recognized  as  a  war  with  a 
de  facto  belligerent  in  the  sense  that  the  period  of  limitations  was 
suspended  during  its  continuance.'    For  the  purpose  of  determin- 
ing whether  or  not  the  Statute  of  Limitations  has  run,  the  courts 
of  the  United  States  will  deduct  the  time  during  which  the  Civil 
War  lasted  from  the  time  which  elapsed  between  the  maturity  o£ 
the  obligation  and  the  time  of  commencing  action.*    While  in  the 
greater  number  of  cases  the  creditor  was  domiciled  in  a  state  which 
adhered  to  the  Union,  and  the  debtor  was  domiciled  in  a  state 
which  adhered  to  the  Confederacy,  the  application  of  the  rule  was 
not  limited  to  cases  of  this  sort,  and  it  was  held  that  the  Statute 
of  Limitations  does  not  run  in  favor  of  a  debtor  who  is  a  citizen 
of  a  state  which  adhered  to  the  Union  and  who  is  domiciled  therein^ 
as  against  a  creditor  who  was  a  citizen  of  a  state  which  adhered 
to  the  Confederacy,  and  who  was  domiciled  therein  during  the 
existence  of  the  Civil  War.^    For  the  purpose  of  determining  the 
suspension  of  the  Statute  of  Limitations,  the  Civil  War  was  held 
to  begin  as  to  the  state  in  which  the  creditor  resided,  with  the 
proclamation  of  the  President  declaring  a  state  of  war  to  exist  in 
such  state,  and  it  was  held  to  end  with  the  proclamation  of  the 
President  declaring  that  peace  existed.*    For  the  purpose  of  deter- 
mining the  amount  of  time  to  be  deducted  from  the  period  between 
the  maturity  of  the  debt  and  an  action  thereon  in  order  to  deter- 
mine whether  limitations  has  run  or  not,  the  Civil  War  will  be  held 
as  against  a  Virginia  creditor  to  have  begun  with  the  President's 
proclamation  of  an  intended  blockade  of  its  ports,  and  it  will  be 
held  to  have  ended  with  the  President's  proclamation  of  the  restor- 
ation of  peace.* 


4Hopkirk  v.  Bell,  7  U.  S.  (3  Cranch) 
454,  2  L.  ed.  497;  Robson  y.  Wall,  2 
Nott  &  M'C.  (S.  Car.)  407,  10  Am. 
Dec.  623. 

I  United  States.  Hanger  v.  Abbott, 
73  U.  8.  (6  Wall.)  532,  18  L.  ed.  939; 
Brown  v.  Hiatt,  82  U.  S.  (15  Wall.) 
177,  21  L.  ed.  128;  Bird  v.  Louisiana 
State  Bank,  03  U.  S.  96,  23  L.  ed.  818. 

Arkansas.  WiUiamson  v.  McCrary, 
88  Ark.  470. 

Illinois.    Mixer  ▼.  Sibley,  63  111.  61. 

Indiana.  Perkins  ▼.  Sogers,  35  Ind. 
184,  9  Am.  Rep.  689. 


Kentncky.  Selden  ▼.  Preston,  74 
Kj.   (11  Bush)   191. 

Missouri.  McMerty  ▼.  Morriaon,  tIB 
Mo.  140. 

Wisconsin.  Ahnert  v.  Zaun,  40  Wis. 
622. 

•  Hanger  v.  Abbott,  73  U.  8.  (6 
Wall.)  532,  18  L.  ed.  939. 

7  Brown  v.  Hiatt,  82  U.  S.  (16  WaO.) 
177,  21  L.  ed.  128;  Perkins  ▼.  Rogefs, 
36  Ind.  124,  9  Am.  Rep.  639. 

•  Perkins  v.  Rogers,  35  Ind.  184,  9 
Am.  Rep.  639. 

•  Brown  y.  Hlatt,  88  U.  8.  (16 
WaU.)  177,  21  L.  ed.  188. 
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Since  the  rule  that  war  suspends  the  operation  of  the  Statute  of 
Limitations  as  between  alien  enemies  is  based  upon  the  inability  of 
the  alien  enemy  plaintiff  to  bring  an  action  in  the  courts  in  which 
he  can  get  jurisdiction  over  the  debtor,  the  rule  has  no  application 
where  at  the  outbreak  of  the  war  the  creditor  was  a  citizen  of  a 
state  which  adhered  to  the  Union,  although  he  voluntarily  left  such 
state  and  withdrew  to  a  state  which  adhered  to  the  Confederacy.** 

The  courts  of  England  held  that  the  Civil  War  of  England,  in 
the  first  half  of  the  seventeenth  century,  did  not  have  this  effect ; " 
but  this  result  was  possibly  reached  because  the  English  courts 
took  a  different  theory  of  the  nature  of  that  civil  war  from  the 
theory  which  the  United  States  courts  took  of  the  Civil  War  in  the 
United  States.  The  latter  was  an  attempt  of  a  part  of  the  United 
States  to  set  up  an  independent  government.  The  former  was  a 
contest  between  two  factions  for  the  control  of  the  English  gov- 
ernment ;  neither  of  the  factions  attempting  to  set  up  a  permanent 
independent  government  over  a  part  of  England^  and  neither  fae- 
tion  contemplating  secession* 

While  statutes  which  fix  the  period  within  which  appeals  may 
be  taken,  or  proceedings  in  error  may  be  instituted,  are  not  ordi- 
narily regarded  as  statutes  of  limitation,  and  while  the  operation 
of  such  statutes  can  not  ordinarily  be  waived,  the  effect  of  war 
upon  such  statutes  is  much  the  same  as  its  effect  upon  the  ordinary 
statutes  of  limitation ;  *'  and  the  period  of  the  war  will  be  deducted 
from  the  period  which  has  elapsed  between  the  time  at  which  such 
appellate  remedy  could  have  been  sought  and  the  time  at  which  it 
was  in  fact  sought.^' 

A  stipulation  in  a  contract  restricting  the  time  within  which  an 
action  may  be  brought,  is  not  suspended,  but  is  entirely  discharged 
by  the  outbreak  of  war  which  prevents  the  plaintiff  from  bringing 
an  action  in  the  courts  in  which  he  can  obtain  jurisdiction  over 
the  person  of  the  debtor  within  the  time  fixed  by  the  contract^^ 
If  the  action  upon  such  a  contract  is  brought  within  the  period 
fixed  by  the  Statute  of  Limitations  as  affected  by  the  outbreak  of 
tke  war,  the  fact  that  the  period  between  the  accrual  of  the  cause 
of  action  and  the  outbreak  of  the  war,  together  with  the  period 

tt(Weal  ▼.  Boone,  63  HI.  36;  Hall         12  The  Protector,  76  U.  S.  (9  Wall.) 
V.  Connecticnt  Mutual  Life  Ins.  Co.,  68      687,  10  L.  ed.  812. 
m.  357.  M  The  Protector,  76  U.  8.  (9  WaU.) 

It  Weller  ▼.  Prideux,  1  Keb.  167;  Hall      687.  19  L   ed.  812. 
▼.  Wyboum,  2  SaUc  420.  14  Semmea  v.  Hartford  Insorance  Oo.» 

80  U.  S.  (la  WalL)  168,  20  L.  ed.  490. 
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between  the  outbreak  of  the  war  and  the  time  at  which  the  action 
was  instituted,  when  added  together,  exceed  the  period  fixed  by 
sach  stipulation  in  the  contract,  does  not  prevent  recoyery 
thereonj* 

Since  a  presumption  of  payment  is  at  most  only  a  prima  facie 
inference,  it  may  be  rebutted  by  showing  the  existence  of  war 
which  prevented  the  creditor  from  maintaining  an  action  against 
the  debtor  in  the  courts  of  the  country  in  which  the  latter  was 
domiciled  and  in  which  service  of  process  could  have  been  obtained 
upon  himJ* 

§2758.  Litigation  in  courts  of  neutral.  The  courts  of  a 
neutral  country  will  enforce  a  contract  which  was  entered  into 
before  the  outbreak  of  the  war,  between  two  parties  who  have 
become  alien  enemies  to  one  another  by  reason  of  the  outbreak  of 
the  war,^  at  least  if  the  performance  of  such  contract  is  not  of 
itself  discharged  or  suspended  by  reason  of  the  war. 


IMPOSSIBILITY  OP  PERFORMANCE  DUE  TO  WAR 

§  2759.  Impossibility  of  performance  of  domestic  contractB  due 
to  war — (General  principles.  Apart  from  the  effect  of  war  upon  the 
performance  or  enforcement  of  contracts  between  parties  who  have 
become  alien  enemies,^  and  apart  from  the  effect  of  war  upon  con- 
tracts the  performance  of  which  will  aid  the  public  enemy,*  and 
apart  from  the  effect  of  war  on  contracts  which  can  not  be  per- 
formed without  trading  with  the  enemy ,^  a  number  of  other  ques- 
tions have  been  presented,  involving  the  effect  of  war  upon  con- 
tracts between  subjects  of  the  same  state  or  between  a  subject  and 
a  neutral,  the  performance  of  which  will  not  aid  the  enemy  and 
will  not  involve  trading  with  the  enemy,  but  the  performance  of 
which  is  nevertheless  directly  affected  by  the  existence  of  the  war.* 

II  Semmes  ▼.  Hartford  Tnaurance  Co.,  See  rImo,  Watts  v.  Unione  Anstriaca 

80  U.  S.  (13  WaU  )   158,  20  L.  ed.  490.  Di  Navlj^anono,  224  Fed.  188. 

ItDunlop  V.  BaU,  0  U.  S.  (2  Cranch)  1  See  §§2731  et  seq.  and  2750  et  seq. 

180,  2  L.  ed.  246;  Tunstall  v.  Withers,  2  See  §2725. 

86  Va.  802,  1 1  S.  E.  565.  >  See  §  2726. 

1  Coinpa|;rni«     Univenielle     de     Tele-  4  See,    War    Time    Tmpossibility    of 

graph ie    et    de    Telephone    v.    United  Performance   of    Contract,   by    Arnold 

States   Service   Corporation,  84   N.  J.  D.  McNair,  35  Law  Quarterly  Review, 

Eq.  604,  96  Atl.  187.  84. 
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Questions  of  this  sort  are  closely  connected  with  questions  of  the 
general  nature  of  impossibility  of  performance  and  for  that  reason 
might  well  be  considered  in  connection  with  that  subject,*  but  at 
the  same  time  they  are  so  closely  connected  with  the  effect  of  war 
on  contracts,  that  they  will  be  considered  in  that  connection* 

The  effect  of  war  as  causing  impossibility  of  performance  has 
been  discussed,  in  the  English  courts  at  least,  as  if  it  were  a 
problem  to  be  solved  by  principles  other  than  those  which  govern 
ordinary  impossibility.  This  has  been  due,  to  a  large  extent,  to 
the  fact  that  the  English  courts  deciding  these  cases  have  ex- 
plained them  by  the  doctrine  of  the  frustration  of  the  voyage  or 
venture.*  The  expression  ''frustration  of  the  voyage"  was  one 
which  was  well  known  to  English  law,  but  it  had  nothing  to  do 
with  impossibility  in  the  proper  sense  of  the  term.    It  was  invoked 


•  See  ch.  LXXVni. 

•  Horlock  V.  Beal  [1016],  1  A.  C.  486; 
F.  A.  Tamplin  Steamship  Co.  v.  Anglo- 
Mexican  Petroleum  Products  Co. 
[1916],  2  A.  C.  307;  Anglo-Northern 
Trading  Co.  v.  Kmlyn  Jones  [1917],  2 
K.  B.  78. 

"The  modern  doctrine  of  frustration 
assumes  that  the  parties  to  a  contract 
enter  into  it  upon  the  implied  under- 
standing that  conditions,  under  which 
performance  is  in  some  substantinl 
sense  possible,  exist  and  shall  continue. 
But  if  the  parties  to  a  time  charter  liad 
reduced  that  underHtanding  to  words, 
how  would  they  have  phrased  it?  It 
18  not  likely  that  they  would  have  said 
that  the  party  who  is  not  hurt  by 
what  the  government  does,  shall  be 
free  to  end  the  contract,  and  thereby 
make  a  great  profit  for  himself  against 
the  protest  of  the  other,  who  was  the 
mily  person  who  suffered  at  all.  It  is 
true  that  it  is  not  easy  to  give  the 
choice  of  treating  the  contract  as  dead 
or  as  alive  to  one  party  under  any 
other  circumstances  than  those  in  which 
the  other  party  is  at  fault.  It  is  not 
improbalile  that  the  great  difficulties 
which  the  courts  would  have  as  to  the 
how   and   the   when   under   which   the 


choice  must  be  made,  the  absurdity  of 
making  believe  that  the  parties  had 
tacitly  gone  into  such  details,  and  the 
feeling  that  otherwise  there  would  be 
some  lack  of  mutuality,  have  been 
among  the  causes  which  have  led  many 
eminent  judges  to  hold  that  what  is 
silently  understood  is  that,  when  what 
happens  is  sufficiently  serious  to  jus- 
tify one  party  in  treating  the  contract 
as  at  an  end  if  he  wills,  it  is  at  an  end 
whether  he  so  wills  or  not.  Earn  Line 
S.  S.  Co.  V.  Sutherland  S.  S.  Co.  (0.  C), 
254  Fed.  120;  I^rd  l^rebiim,  in  the 
Tamplin  Case,  T.  L.  R.  [1916],  2  App. 
Cas.  397. 

''Such  a  rule  is  clear  and  simple.  It 
can  be  applied  with  far  less  trouble 
than  any  other.  It  is  true  that  it  goes 
further  in  upsetting  contracts  than  in 
some  cases  may  be  just  and  expedient.** 
The  Isle  of  Mull,  257  Fed.  798. 

For  a  discussion  of  this  snbjeet» 
based  on  the  assumption  that  the 
theory  of  the  frustration  of  the  con- 
tract  is  a  valuable  addition  to  the 
doctrine  of  impossibility,  see  War 
Time  Impossibility  of  Performance  of 
Contract,  35  Law  Quarterly  Review, 
84. 
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in  construing  the  effect  of  specific  contractual  provisions.^  It  was 
invoked  for  the  purpose  of  determining  whether  a  distinct  loss 
existed  within  the  meaning  of  a  policy  of  marine  insurance;' 
whether  a  hostile  blockade  of  a  port  by  an  alien  government  was 
such  a  '^  restraint  of  princes"  as  would  discharge  a  contract  to 
transport  goods  to  such  port;*  and  to  what  extent  a  long  delay 
due  to  congestion  in  shipping  would  justify  failure  to  bring  a  ves- 
sel to  a  certain  dock  under  a  contract  to  bring  such  vessel  to  such 
dock,  or  as  near  thereto  as  it  might  be  brought^*  While  the  prin- 
ciples underlying  the  general  doctrine  of  impossibility  of  perform- 
ance were  in  great  need  of  development,  and  while  they  were  far 
from  being  harmonious,  uniform  or  symmetrical,  nothing  but  addi- 
tional confusion  has  resulted  from  the  importation  of  an  idea  taken 
from  construction  and  performance  of  contracts,  into  the  doc'irine 
of  impossibility  which  involves  the  idea  of  discharge  of  a  contract 
without  performance  and  without  any  regard  to  the  intention  of 
the  parties,  since,  in  cases  in  which  impossibility  operates,  the  par- 
ties had  not  anticipated  the  combination  of  facts  which  arose. 

It  has  been  said  that  the  general  principle  which  underlies  the 
doctrine  of  impossibility  is  that  if  a  party  enters  into  an  express 
covenant  to  perform  an  action,  the  performance  of  which  is  pos- 
sible in  the  nature  of  things,  and  in  accordance  with  the  provisions 
of  law,  subsequent  events  which  do  not  render  performance  impos- 
sible in  the  nature  of  things  or  by  rules  of  law  forbidding  it,  but 
which  merely  make  performance  more  burdensome,  expensive  or 
difficult,  will  not  operate  as  a  discharge."  While  this  statement 
must  be  taken  with  some  qualifications,^^  it  expresses  the  general 
attitude  of  the  courts  toward  an  alleged  impossibility  which  arises 
after  the  formation  of  the  contract.  The  application  of  this  prin- 
ciple to  impossibility  due  to  war  is  discussed  subsequently.^*  War 
operates  as  a  discharge  of  a  contract  only  in  cases  in  which  the 
contract  was  not  entered  into  in  contemplation  of  the  wair.  If  the 
parties  to  the  contract  know  that  war  is  probable  and  enter  into 

7  Jackson  ▼.  Union  Marine  Ins.  Co.,  ^Qeipel  ▼.  Smith,  L.  R.  7,  Q.  B.  404. 

Ii.  R.  10  C.  P.  125;  Becker  v.  London  HDahl  ▼.  Nelson,  6  App.  Gas.  38. 

Assnrance   C!orporation    [19181,   A.   C.  Ii  Columbus  Railway,  Power  &  Light 

101;   Geipel  v.   Smith,  L.  R.  7,  Q.  B.  Co.  v.  Columbus,  249  U.  S.  309,  —  L. 

404;  Dahl  v.  Nelson,  6  App.  Cas.  38.  ed.  —   [affirming,  253  Fed.  499].     See 

i  Jackson  t.  Union  Marine  Ins.  Co.,  ch.  LXXVIII. 

L.  R.  10  C.  P.  126;  Becker  v.  London  12  See  ch.  LXXVIII. 

Assurance    Corporation    [1918],   A.    C.  19  See  §§  2760  et  seq. 
101. 
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the  contract  in  question  in  anticipation  of  the  outbreak  of  the  war, 
such  contract  is  not  discharged  by  such  warJ^ 

§2760.  Spedflc  types  of  impoBsibility— Bequisitions  and  gov- 
ernmental preferences.  Whether  the  requisition  by  the  govern- 
ment, of  property  such  as  a  vessel,  discharges  a  prior  contract 
which  involves  the  use  or  sale  of  such  property,  is  a  question  which 
some  courts  have  endeavored  to  solve,  in  cases  arising  out  of  the 
present  war,  by  the  application  of  the  doctrine  of  frustration  of 
the  ventured  The  results  which  have  been  reached  have  not  been 
characterized  by  such  harmony  and  consistency  as  to  indicate  that 
the  doctrine  of  the  frustration  of  venture  will  furnish  the  missing 
clue  to  the  subject  of  impossibility  of  performance  in  general.  On 
the  contrary,  the  results  reached  by  the  application  of  this  doctrine 
seem  more  discordant  than  those  reached  under  the  general  prin- 
ciples of  impossibility  of  performance.' 

It  is  held  that  the  charter  of  a  vessel  is  not  discharged,  as  a 
matter  of  law,  by  reason  of  the  fact  that  the  government  has 
requisitioned  such  vessel.'  In  a  case  in  which  A  chartered  a  vessel 
to  B  for  sixty  months,  with  provisions  which  gave  to  B  the  right 
to  sublet  su<*h  steamer  to  the  admiralty  or  for  other  purposes,  and 
which  contained  an  exception  among  other  things,  of  arrests  and 
restraint  of  princes,  it  was  held  that  the  fact  that  the  admiralty 
requisitioned  such  steamer  as  a  transport  three  years  before  the 
termination  of  such  contract,  did  not  operate  as  a  discharge  of  the 
contract  if  B  wished  to  treat  the  contract  as  in  force/  In  this  case, 
however,  B  was  willing  to  treat  the  contract  as  in  effect  and  to 
pay  the  amount  provided  for  therein,  and  A  was  the  party  who 
contended  that  the  contract  was  discharged.  B's  position  was  due 
to  the  fact  that  he  was  willing  to  accept  the  compensation  paid  by 
the  admiralty  and  to  continue  the  contract,  while  A's  position  was 


14  Smith  ▼.  Morse,  20  La.  Aan,  220. 
See  §§  2673  et  seq. 

IF.  A.  Tamplin  Steamship  Go.  v. 
Anglo-Mexican  Petroleum  Products  Co. 
[1916],  2  A.  C.  307  [affirming  (1016), 
1  K.  B.  485,  which  affirmed  [1015],  3 
K.  B.  668];  Anglo-Northern  Trading 
Co.  v.  Emljm  Jones  [1017],  2  K.  B.  78. 

2  See  ch.  LXXVIII. 

3F.  A  Tamplin  Steamship  Co.  v. 
Anglo-Mexican  Petroleum  Products  Co. 
[1016],  2  A  a  307  [affirming  (1016), 


1  K.  B.  485,  which  affirmed  (1015),  3 
K.  B.  668];  Modem  Transport  Co.  v. 
Duneric  Steamship  Co.  [1017],  1  K.  B. 
370  [affirming  (1016),  1  K.  B.  726]; 
Chinese  Mining  &  Engineering  Co.  v. 
Sale  [1017],  2  K.  B.  500;  Earn  Line 
Steamship  8.  Co.  ▼.  Sutherland  Steam- 
ship S.  (X  254  Fed.  126. 

4F.  A  Tamplin   Steamship  Co.  v. 
Anglo-Mexican  Petroleum  Products  Co. 
[1016],  2  A  C.  307. 
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due  to  the  fact  that  he  preferred  to  terminate  the  contract  and  deal 
directly  with  the  admiralty.  An  additional  ground  for  contending 
that  there  was  such  a  change  of  circumstances  as  to  terminate  the 
original  contract,  was  the  fact  that  the  vessel  was  built  and  char- 
tered as  a  tank  steamer,  and  that  it  was  altered  so  as  to  fit  it  for 
transporting  troops.  This  change  in  use,  together  with  the  altera- 
tions in  the  vessel  necessary  to  fit  it  for  such  use,  was  held  not  to 
be  such  a  change  of  circumstances  as  to  terminate  the  contract.' 
The  same  result  was  reached  in  a  similar  case  in  which  the  com- 
pensation which  was  paid  by  the  admiralty  was  less  than  the 
amount  which  B  had  agreed  to  pay  to  A  for  the  use  of  the  vessel.* 
A  contract  by  which  A  chartered  vessels  to  B,  is  not  discharged 
by  the  requisition  of  such  vessels  by  the  admiralty  at  a  time  at 
which  the  charter  has  from  two  years  to  four  years  to  run.^ 

A  contract  by  which  a  vessel  is  to  be  chartered  for  twelve 
months  after  it  is  delivered,  and  which  gives  to  the  charterers  an 
option  to  terminate  the  contract  if  the  vessel  is  not  delivered  by  a 
specified  time,  is  discharged  by  the  requisition  of  such  vessel  by  the 
admiralty  before  such  time  for  delivery.*  The  requisition  of  a 
vessel  by  the  admiralty  at  a  time  at  which  the  charter  has  about 
five  months  to  run,  operates  as  a  discharge,  at  least  if  it  is  under- 
stood that  the  vessel  is  requisitioned  for  the  period  of  the  war  and 
if  it  is  also  understood  that  the  war  will  probably  last  more  than 
five  months.*  A  contract  by  which  A  chartered  a  vessel  to  B  for 
twelve  calendar  months,  is  held  to  be  discharged  by  the  requisition 
of  such  vessel  by  the  admiralty  at  a  time  at  which  the  charter  has 
about  four  months  to  run.^*  In  this  case  A  sought  to  recover  from 
B  the  compensation  fixed  by  the  contract,  and  B  contended  that 
the  contract  was  discharged." 

The  result  of  holding  that  a  charter  is  not  discharged  by  gov- 
ernmental requisition  is  that  the  compensation  which  is  paid  by 
the  government  must  be  paid  to  the  charterer  if  the  vessel  is  used 

•  F.    A.    Tamplin    Steamship    Co.    v.  IBank  Line  v.   Capel    [1919],  A.  C. 

Anglo-Mexican  Petroleum  Products  Co.  435. 

[1916],  2  A.  C.  397   [affirming   (1916),  •CountesB    of    Warwick    Steamfthip 

1  K.  B.  485,  which  affirmed  (1915),  3  K.  Co.    v.    Le    Nichel    Society    Anonymd 

B.  668].  [1918],  1  K.  B.  372. 

(Modern    Transport    Co.   v.   Duneric  10 Anglo-Northern     Trading     Co.     v. 

Steamship    Co.    [1917],    1    K.    B.    370  Emlyn  Jones  [1917],  2  K.  B.  78. 

[affirming  (1916),  1  K.  B.  726].  11  Anglo-Northern     Trading     Co.     v. 

7  Chinese  Mining  &  Engineering  Oo.  Emlyn  Jones  [1917],  2  K.  B.  78. 
▼.  Sale  [1917],  2  K.  B.  599. 
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by  the  government  for  the  purposes  and  in  the  manner  prescribed 
by  the  charter."  If  the  government  uses  the  vessel  outside  of  the 
limits  fixed  by  the  charter  and  for  purposes  for  which  it  could  not 
have  been  used  under  the  charter,  the  government  is  evidently 
using  the  interest  of  the  owner  in  part,  as  well  as  the  interest  of 
the  charterer  in  part;  and  the  compensation  paid  by  the  govern- 
ment must  be  apportioned  between  the  owner  and  the  charterer 
according  to  their  respective  interests.''  If  the  charter  provides 
that  the  compensation  to  be  paid  for  the  vessel  is  to  cease  when 
the  vessel  is  lost,  the  charterer  is  not  entitled  to  compensation  for 
the  vessel  which  is  paid  by  the  government  on  the  loss  of  the 
vessel.'* 

A  contract  for  the  transportation  of  freight  by  a  certain  steam- 
ship is  not  discharged  by  the  fact  that  the  owner  voluntarily  char- 
ters such  steamship  to  the  government  for  use  during  the  war.'* 
It  is  said,  however,  that  such  contract  would  have  been  discharged 
if  the  government  had  requisitioned  such  vessel.'* 

\  contract  for  the  sale  of  specified  wheat  to  be  delivered  in  the 
war  is  discharged  by  the  fact  that  the  government  has  requisi- 
tioned such  wheat.'^ 

Under  a  statute'*  which  provides  that  compliance  with  the 
government  orders  shall  be  obligatory  and  that  such  orders  shall 
take  precedents  over  all  other  orders  and  contracts,  a  prior  con- 
tract is  discharged  if  a  government  order  has  been  placed  which 
takes  up  so  much  of  the  capacity  of  the  manufacturing  plant  that 
performance  of  the  prior  contract  is  impracticable."  Even  under 
such  a  statute,  a  government  order  does  not  bperate  as  a  discharge 
if  the  government  did  not  compel  the  manufacturer  to  accept  the 
order  and  did  not  intend  to  use  its  powers  of  compulsion,  and  if 
the  manufacturer  voluntarily  entered  into  such  contract  with  the 


12Kam  Line  Steamship  S.  Co.  v. 
Sutherland  Steamship  S.  Co.,  254  Fed. 
126. 

13  Chinese  Mining  &  Engineering  Co. 
y.  Sale  [1917],  2  K.  B.  909.  (A  com- 
plete discussion  of  the  rules  for  fixing 
the  value  of  the  respective  interests, 
and  for  apportioning  the  compensa- 
tion to  be  paid  by  the  government,  is 
found  in  this  case.) 

14  London-American   Maritime   Trad- 


ing Co.  V.  Rio  De  Janeiro  Tramway, 
Light  &  Power  Co.  [1917],  2  K.  B.  611. 

IS  Graves  v.  Miami  Steamship  Co., 
61  N.  Y.  Supp.  115.  29  Misc.  645. 

1i  Graves  v.  Miami  Steamship  Co., 
61  N.  Y.  Supp.  115.  29  Misc.  645. 

tTTn  re  Shipton  [19151.  3  K.  B.  676. 

1139  St.  at  L.  213.  r.  134.  !|  120. 

It  Moore  v.  Poxfonl  Knitting  Co.,  250 
Fed.  278;  Mawhinney  v.  Milbrook 
Woolen  Mills,  172  N.  Y.  Supp.  461,  105 
Misc.  90. 
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government.^  The  federal  legislation  for  food  administration  was 
not  intended  to  affect  the  performance  of  prior  contracts,  and  it 
did  not  have  such  effect.*^ 


§  2761.  Oovemmental  order  forbidding  performance.  An  order 
of  the  government  which  forbids  performance  of  the  contract, 
operates  as  a  discharge  thereof,  at  least  in  actions  in  the  courts  of 
the  government  which  issued  such  order.^  A  contract  for  the  con- 
struction of  certain  reservoirs,  which  was  to  extend  over  a  period 
of  six  years,  was  terminated  by  order  of  the  Ministry  of  Munitions, 
under  the  Defense  of  the  Realm  Acts  and  Regulations.  The  delay 
might  well  have  lasted  for  years.  Furthermore,  the  plant  was  sold 
by  direction  of  the  Ministry  of  Munitions.  It  was  held  that  such 
acts  of  the  government  operated  as  a  discharge  of  the  contract  and 
not  merely  as  a  suspension  thereof.^  In  this  case  the  contractor 
contended  that  the  contract  was  discharged,  while  the  public  board 
for  which  the  reservoirs  were  being  constructed  claimed  that  it 
was  merely  suspended.     It  was  held  that  the  contractor  was  not 


W  Moore  v.  "Roxford  Knitting  Co.,  250 
Fed.  278;  Mawhinney  v.  Milbrook 
Woolen  MillH,  172  N.  Y.  Supp.  401,  10.> 
Ml8c.  99. 

21J.  C.  Lysle  Mill  Co.  v.  Sharp,  — 
Mo.  A  pp.  — ,  207  S.  v.*.  72. 

1  On  thiR  subject  pfcn orally.  Bee  Tm- 
pOHRibility  of  Performance  of  Contracts 
Due  to  War-Time  BegulationH,  by  E. 
Merrick  Dodd,  32  Harvard  Law  Review 
780. 

The  war-time  prohibition  act,  40 
Stot.  at  L.  C.  212,  pp.  1045,  1040,  is 
valid,  ifl  not  repealed  by  the  eighteentli 
amendment  and  m  in  force  until  de- 
mobilization 18  proclaimed  by  the  Pres- 
ident. Hamilton  v.  Kentucky  Di.stil- 
kries  &  Warehouse  Co.,  251  U.  S    140, 

—  L.  ed.  — . 

See  also  Jacob  Buppert  (incorp.)  v. 
Caffey,  —  U.  S.  — ,  0  U.  S.  Sup.  Ct. 
Adv.  Op.  [1919-1920],  138;  Unite<l 
States  V.  Standard  Brewery,  —  U.  S. 

—  0  U.  S.  Sup.  a.  Adv.  Op.   [1919- 
1920],  174. 

2  Metropolitan  Water  Board  v.  Dick 
[1918],   A.   C.    119    [affirming,   Metro- 


politan Water  Board  v.  Dick  (1917),  2 
K.  B.  1 ;  distinguishing,  Tamplin 
Steamship  Co.  v.  Anglo-Mexican  Pe- 
troleum Products  Co.  (1910),  2  A.  C 
397,  and  disapproving,  Hadley  v. 
Clarke,  8  T.  B.  259]. 

*'lt  is  admitted  that  the  prosecution 
of  the  works  became  illegal  in  con-, 
sequence  of  the  action  of  the  Minister 
of  Munitions.  Tt  became  illegal  on 
February  21,  1910,  and  remains  illegal 
at  the  present  time.  This  is  not  a  case 
of  a  short  and  temporary  stoppage, 
but  of  a  prohibition  in  consequence  of 
war,  which  has  already  been  in  force 
for  the  greater  part  of  two  years,  ami 
will,  according  to  all  appearances,  last 
as  long  as  the  war  itself,  as  it  was 
the  result  of  the  necessity  of  prevent- 
ing the  diversion  to  civil  purposes  of 
labor  and  material  required  for  pur- 
poses immediately  connected  with  the 
war.  Condition  32  provides  for  cases 
in  which  the  contractor  has,  in  the 
opinion  of  the  engineer,  been  unduly 
delayed  or  impeded  in  the  completion 
of  his  contract  by  any  of  the  causes 
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bound  to  take  the  chance  which  would  be  involved  in  requiring 
him  to  assemble  a  new  plant  at  the  end  of  the  war,  and  to  proceed 
with  the  performance  of  the  contract  at  some  indefinite  time  in  tbe 
future.  Under  a  provision  of  the  war-time  regulations  which 
authorizes  the  minister  of  munitions  to  regulate  or  restrict  or  pro- 
hibit building  work  except  under  license,  a  builder  who  proceeds 
without  a  license  after  an  order  has  been  made  forbidding  work  for 
which  a  license  has  not  been  issued,  can  not  recover  the  agreed 
compensation  therefor.'  A  contract  between  persons  who  are  domi- 
ciled in  Great  Britain  for  the  selling  of  certain  articles  to  be 
delivered  in  another  country,  is  discharged  by  a  regulation  made 
by  the  government  which  forbids  the  sale  of  such  articles  as  war 
material,  although  by  the  terms  of  the  contract  it  could  have  been 
performed  by  shipping  such  articles  from  any  country.* 

Greater  difficulties  arise  where  the  order  of  the  government  pre- 
vents performance  of  part  of  the  contract,  but  does  not  affect  per- 
formance of  the  residue.  A  contract  which  provides  for  supplying 
gas  lamps,  maintaining  them  in  good  condition  and  furnishing  gas, 
is  not  discharged  by  a  regulation  which  forbids  the  lighting  of 
street  lights  until  further  order,  since  the  remaining  covenants  of 
such  contract  may  be  performed.'    A  contract  by  one  who  is  domi- 


therein  enumerated  or  by  any  other 
causes,  ro  that*  an  extennion  of  time 
was  reasonable.  Condition  32  does  not 
cover  the  case  in  which  the  interrup- 
tion is  of  such  a  character  and  dura- 
tion that  it  vitaUy  and  fundamentally 
changes  the  conditions  of  the  contract, 
and  could  not  possibly  have  been  in 
the  contemplation  of  the  parties  to  the 
contract  when  it  was  made. 

'^t  was  not  disputed,  as  I  under- 
stand the  argument  for  the  appellants, 
that  in  the  case  of  a  commercial  con- 
tract, as  for  the  sale  of  goods  or 
agency,  such  a  prohibition  would  have 
brought  it  to  an  end.  It  was  sought 
to  distinguish  the  present  case  on  the 
ground  that  the  contract  was  for  the 
construction  of  works  of  a  permanent 
character,  which  would  last  for  a  very 
long  time,  and  that  a  delay,  even  of 
years,  might  be  disregarded.  This  con- 
tention ignores  the  fact  that,  though 


the  works  wlien  constructed  may  last 
for  centuries,  tlie  process  of  construc- 
tion was  to  last  for  six  years  only. 
It  is  obvious  that  the  whole  character 
of  such  a  contract  for  construction  may 
be  revolutionized  by  indefinite  delay, 
such  as  that  which  has  occurred  in  the 
present  case,  in  consequence  of  tlie 
prohibition."  Metropolitan  Water 
Board  v.  Dick  [1018],  A.  C.  110. 

SBrightman  &  Co.,  Ltd.,  v.  Tate 
[10101,  1  K.  B.  46.3. 

4  Anglo-Bussian  Merchant  Traders  t. 
Batt  [1017],  2  K.  B.  679. 

BLeiston  Gas  Co.  v.  Leiston-Cum.- 
Sissewell  Urban  District  Council  [10161, 
2  K.  B.  428. 

'TJnder  the  contract  the  plaintiffs 
undertook  to  perform  various  services 
for  the  defendants  in  return  for  an 
agreed  rate  of  payment  to  be  made 
quarterly  by  the  defendants  for  every 
quarter  in  the  five  years'  duration  of 
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ciled  in  Canada  for  the  sale  of  certain  articles,  which  does  not  pro- 
vide that  such  articles  shall  be  shipped  from  Canada,  is  not  dis- 
charged by  the  fact  that  the  Canadian  government  has  forbidden 
the  export  of  such  articles.* 

A  contract  to  export  goods  which  can  not  be  exported  at  the 
time  without  a  special  license  is  construed  as  if  there  were  an 
express  condition  that  such  license  should  first  be  obtained;  and, 
accordingly,  no  liability  exists  if  the  party  who  is  unable  to  per- 
form has  used  reasonable  diligence  and  care  to  procure  such 
licensed  If  a  provision  in  the  charter-party  requires  the  cargo  to 
be  consigned  to  the  Netherlands  Overseas  Trust,  and  if  the  cargoes 
consigned  to  such  trust  with  the  consent  of  the  trust  will  be  per- 
mitted by  British  cruisers  to  proceed,  such  provision  will  be  con- 
strued as  requiring  the  assent  of  the  Netherlands  Overseas  Trust 
as  a  condition  precedent ;  and  if  such  consent  can  not  be  obtained, 
the  contract  is  discharged.* 

§2762.  Embargo,  detention,  etc.  An  embargo  is  said  not  to 
operate  necessarily  as  a  discharge  of  a  contract  whose  perform- 


the  contract.  These  BerviceR  included 
the  proviflion  and  erection  and  mainte- 
nance of  the  column  lamps  and  other 
plant  for  tlie  supply  of  gas  as  stipu- 
lated, and  the  defendants  agreed  to 
make  these  payments  extending  over 
five  years  as  the  remuneration  to  the 
plaintiffs,  not  only  for  supplying  and 
lighting  the  gas  for  the  lamps,  but  also 
for  providing  and  erecting  and  main- 
taining the  plant.  In  fact,  the  plain- 
tiffs had  performed  the  various  serv- 
ices under  the  contract  for  nearly  three 
and  a  half  years  before  the  event  under 
discussion  happened.  The  column 
lamps  remain  their  property  under  the 
contract,  and  the  defendants  have  had 
the  advantage  of  them  throughout  the 
three  and  a  half  years.  They  have 
used  them  in  the  three  quarters  of 
1915,  not  indeed  to  the  full  extent,  as 
the  lamps  were  not  lighted  except  for 
the  twenty-six  days  of  the  first  quar- 
ter, but  to  the  extent  that  they  re- 
mained there  connected  with  the  main 


and  would  be  lighted  whei\ever  the  pro- 
hibition by  the  military  authority  was 
relaxed  or  withdrawn.  Upon  these 
facts  I  can  not  hold  that  the  perform- 
ance of  the  contract  had  become  unlaw- 
ful, or  that  the  venture  was  frustrated 
by  the  act  of  the  executive  in  forbid- 
ding the  lighting  of  the  lamps.  Part 
of  the  performance  of  the  contract  had 
become  unlawful,  but  another  part  of 
the  contract,  which  can  not  be  regarded 
as  a  trivial  part,  was  lawful  and  could 
be  performed.  In  these  circumstances, 
the  defendants  are  not  justified  in 
treating  the  contract  as  at  an  end,  or 
in  refusing  to  make  the  payments  aa 
agreed  by  them.''  Leiston  Qas  Co.  v. 
Leiston-Cum.-Sizewell  Urban  District 
Council  [1916],  2  K.  B.  428. 

i  Thompson*  &  Stacy  Co.  y.  Evans, 
100  Wash.  277.  170  Pac.  578. 

7  Anglo-Kussian  Merchant  Traders  ▼. 
Batt  119171,  2  K.  B.  679. 

•  The  Malcolm  Baxter,  Jr.,  263  Fed. 
486. 
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ance  it  renders  legally  impossible  for  the  time  beingj  An  embargo 
the  time  of  which  is  not  fixed  by  the  government  and  which  there- 
fore may  continue  indefinitely,  is,  nevertheless,  said  to  suspend  a 
contract  for  the  transportation  or  delivery  of  goods  and  not  to 
discharge  such  contract.^  A  contract  for  the  transportation  of 
goods  to  a  port  of  another  country  is  said  to  be  suspended  and  not 
discharged  by  an  order  of  council  which  forbids  such  shipment, 
although  such  embargo  is  not  lifted  for  two  years.'  A  contract  for 
the  sale  of  goods  to  be  exported  from  England,  was  held  not  to  be 
discharged  by  a  civil  embargo  placed  on  such  export,  where  the 
embargo  was  dissolved  ten  days  after  it  was  imposed  and  before 
the  expiration  of  the  time  within  which  such  goods  were  to  be  fur- 
nished/ This  result  was  reached  upon  the  theory  that  the  embargo 
was  intended  evidently  to  be  temporary  and  that  the  manufacturer 
should  have  waited  a  reasonable  time  before  he  could  elect  to  treat 
the  contract  as  discharged.'  If  the  contract  calls  for  the  delivery 
of  a  certain  article  f.  o.  b.  at  a  German  port,  it  is  held  not  to  be 
discharged  by  an  embargo  upon  the  export  of  such  article,  since 
the  embargo  may  prove  to  be  temporary  or  the  buyer  may  be  will- 
ing to  accept  delivery  at  a  warehouse.*  A  contract  for  the  sale  of 
an  article  which  was  to  be  delivered  at  a  German  port,  either  on 
board  a  vessel  or  at  a  certain  warehouse,  at  the  option  of  the 
buyer,  was  held  to  be  valid,  although  the  German  government  had 
placed  an  embargo  on  the  export  of  such  an  article  and  although 
the  seller  did  not  know  that  such  embargo  had  been  imposed.^  A 
contract  to  carry  goods  is  not  discharged  by  the  fact  that  the  out- 
break of  war  is  imminent  and  that  the  owner  of  the  vessel  will  be 
subject  to  an  embargo  as  being  in  a  hostile  port,  if  it  waits  to  load 
a  full  cargo.'  A  contract  to  transport  certain  passengers  is  dis- 
charged by  the  fact  that  members  of  the  crew  have  been  mobilized, 
that  the  government  has  imposed  restrictions  upon  the  sailing  of 
vessels,  and  that  the  government  has  taken  over  the  coal  supply.' 
Even  if  an  embargo  operates  as  a  suspension  or  discharge  of  the 
contract,  it  is  not  equivalent  to  performance,^'  since  impossibility 

IMUlar  V.  Taylor   [1916],   1   K.  B.         •  Millar  v.  Taylor  [1916],  1  K.  B.  402. 
402.  ejager  v.  Tolme  [1916],  1  K.  B.  931). 

IHadley   t.    Clarke,    8    7.    B.    259;  7  Smith  v.  Becker  [19161,  2  Ch.  86. 

Baylies  v.  Fettyplace,  7  Mass.  325.  i  Atkinson  v.  Ritchie,  10  East  530. 

SHadley  v.  Clarke,  8  T.  R.  259.  •  Foster  v.  Compagnie  Francaise  de 

4  Millar  v.  Taylor   [1916],  1   K.  B.      Navigation  a  Vapeur,  237  Fed.  858. 
402.  lOHore  v.  Whitmore,  2  Cowp.  784. 
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is  not  performance,"  although  it  may  discharge  the  parties  to  the 
contract  from  the  consequences  of  breach."  The  fact  that  a  vessel 
is  kept  from  sailing  by  an  embargo  does  not  prevent  such  failure 
to  sail  within  the  time  limited  from  being  a  breach  of  a  warranty 
that  it  shall  sail  within  such  period."  If  an  embargo  is  laid  upon 
vessels  belonging  to  another  country  by  way  of  reprisal,  such  an 
embargo  discharges  the  liability  of  a  citizen  of  the  country  which 
laid  the  embargo  for  damages  due  to  his  inability  to  make  use  of 
the  vessels.'^  Any  other  rule  would  result  in  transferring  the  loss 
arising  from  the  inability  to  use  the  vessel  from  the  subject  of  the 
other  country  to  the  subject  of  the  country  which  has  imposed  the 
embargo." 

K  a  British  vessel  was  in  a  German  port  when  war  broke  out 
between  England  and' Germany,  and  such  vessel  was  detained  and 
the  seamen  were  later  imprisoned,  such  detention  of  the  vessel  made 
the  further  performance  of  the  contract  of  employment  impos- 
sible," and  the  wages  of  the  seamen  ceased  at  the  time  at  which 
such  impossibility  began." 

§  2763.  Probable  seizure  as  prise,  contraband,  etc.  'If  a  vessel 
has  started  on  a  voyage  before  the  actual  or  threatened  outbreak 
of  war,  the  fact  that  war  has  broken  out  or  has  become  imminent 
and  that  the  vessel  may  be  seized  as  a  prize,  justifies  the  vessel  in 
returning  to  a  neutral  port  or  in  proceeding  to  a  neutral  port, 
instead  of  proceeding  on  the  voyage.^  A  German  vessel  which 
sailed  from  an  American  port  on  the  day  that  Austria  declared  war 
on  Servia,  is  justified  in  returning  to  an  American  port  without 
completing  her  voyage  on  learning  that  war  would  probably  follow 


11  See  §§2711  et  seq. 

12  See  §§2711  et  seq. 

13Hore  V    Whitmore,  2  Cowp.  784. 

HTouteng  v.  Hubbard,  3  Bos.  A  Pul. 
291. 

16  Touteng  v.  Hubbard,  3  Bos.  &  Pul. 
127. 

ISHorlock  V.  Seal  [1916],  A.  C.  486 
rdiAtin(rui»hing,  Hadley  v.  Clarke 
(1799)  8  T.  R.  259;  and  Beale  v. 
Thompson  (1804),  4  East.  646;  and 
reversing   (1915),  3  K.  B.  6271. 

17Horlock  V.  Beal  [1916],  A.  C.  486 
rdiRtin*niiRhinp.  Hadley  v.  Clarke 
(1799),    8    T.    R.    269;    and    Beale    v. 


Thompson  (1804),  4  East  546;  and 
reversinjr  (1915),,  3  K.  B.  627J.  (Of 
the  jud<;efl  who  held  tliat  these  facts 
amounted  to  an  impoAgibility  which 
di.sc)iar}red  tlie  contract,  the  majority 
held  that  the  imponsibility  be<;an  when 
the  ve»Ael  was  detained;  and  the 
minority  held  that  it  be«^an  when  the 
crew  waa   imprisoned.) 

IThe  Teutonia,  L.  R.  4  P.  C.  171; 
Nobers  Explosives  Co.  v.  .Jenkins 
r  18961,  2  Q.  B.  326;  The  Kronprinzessiii 
Cecilie,  244  U.  S.  12,  —  L.  ed.  —  [re- 
versing. The  Kronprinzesain  Cecilie*  238 
Fed.  668]. 
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between  Germany  and  Great  Britain,  and  that  such  vessel  would 
be  seized  as  a  prize  when  she  attempted  to  deliver  her  cargo  at  the 
English  port  to  which  it  was  consigned.*  Under  a  contract  between 
an  English  shipper  and  the  owners  of  a  German  vessel,  for  trans* 
porting  goods  to  Canada  and  return,  the  owners  are  not  liable  for 
delay  due  to  the  fact  that,  at  the  outbreak  of  war  between  Ger- 
many and  France,  the  captain  of  the  vessel  put  into  a  neutral  port 
to  avoid  the  risk  of  capture  by  French  cruisers.*  On  the  other 
hand,  it  is  held  that  the  fact  that  performance  of  a  contract  will 
involve  the  danger  of  the  seizure  of  the  property  by  the  military 
authorities,  doe&  not  operate  as  a  discharge  of  the  contract.^ 

A  contract  for  chartering  a  vessel  to  proceed  to  a  certain  port  is 
discharged  by  the  fact  that  such  port  has  been  blockaded,  if  the 
blockade  is  effective,  at  least  if  it  continues  for  such  time  as  to 
prevent  performance  in  accordance  with  the  intention  of  the  par- 
ties."  Blockade  has,  however,  been  held  to  suspend  a  contract  for 
transporting  goods  from  such  port,  and  not  to  discharge  it*  A 
contract  to  transport  goods  to  a  certain  port  is  not  discharged  by 
the  fact  that  a  blockade  of  such  port  is  declared  if  such  blockade 
is  not  effective.^  For  the  purposes  of  international  law,  however, 
a  blockade  which  is  not  effective  is  not  recognized  as  having  any 
regular  effect. 

The  owner  of  a  vessel  on  which  goods  have  been  placed  before 
the  outbreak  of  the  war  is  not  bound  to  attempt  to  perform  the 
contract  after  war  has  broken  out  and  such  goods  have  been 
declared  contraband.*  He  is  not  liable  in  damages,  therefore, 
because  of  his  conduct  in  unloading  such  contraband  at  a  neutral 
port  and  continuing  his  voyage.*  If  such  articles  have  been 
declared  contraband  by  a  formal  decree,  the  carrier  is  not  bound 


2T]ie  Kronprtnzessin  Cecilie,  244  U 
S.  12,  —  L.  ed.  —  [reversinjr,  Tlie 
Kronprinzessin   Cecilie,  238   Fed.   C68]. 

t  Anderson  y.  San  Ixoman,  L.  R.  «'>  P. 
C.  301.  (Tn  tli'm  case  it  was  shown 
that  at  least  five  Fri'm-h  cruisers  were 
lying  off  the  neutral  port  in  wliich 
such  vessel  had  taken  refuge  for  a 
considerable  length  of  time.) 

4£l8e7  ▼•  Stamps,  TS  Tenn.  (10  Lea) 
700  (a  contract  for  the  delivery  of 
whiskey). 

I  The  Tutela,  6  C.  Rob.  177. 


S  Palmer  v.  Lorillard,  16  Johns  (N. 
Y  )  348;  Ogden  v.  Barker,  18  Johns. 
(X.  Y.)  87. 

7  Balfour  v.  Portland  &  A.  Steam- 
ship Co.,  107  Fed.  1010. 

•  The  Styria,  186  U.  S.  1,  46  L.  ed. 
1027  [modifying,  The  Styria,  101  Fed. 
7281. 

Such  contract  is  not  illegal  in  the 
proper  sense  of  the  term.     See  §2771. 

•  The  Styria,  ISO  U.  S.  1,  46  L.  ed. 
1027  [modifying,  The  Styria,  101  Fed. 
7281. 
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to  rely  upon  oral  declarations  of  the  belligerent  power  to  the  con- 
trary, nor  upon  its  orders  to  its  naval  officers." 

A  contract  for  chartering  a  vessel  is  not  discharged  because  of 
the  fact  that  submarine  warfare  has  assumed  such  proportions  that 
the  danger  of  the  destruction  of  the  vessel  by  submarine  has  become 
considerable,  at  least  as  long  as  commerce  is  carried  on  in  spite  of 
submarine  warfare." 

§  2764,  Increase  in  risk  as  affecting  employment  contracts.    A 

contract  for  rendering  service  as  seamen,  which  is  not  made  in 
anticipation  of  war  risks,  does  not  oblige  such  seamen  to  undertake 
war  risksj  The  term  **war  risk''  in  this  sense  includes  not  only 
risks  of  capture,^  but  also  risk  to  life  from  mines  and  the  like.' 
The  action  of  the  owner  or  charterer  of  the  vessel  in  incurring  such 
additional  risks  may  not  only  operate  to  discharge  the  contract  if 
the  seamen  elect,  but  it  may  also  amount  to  breach.*  Accordingly, 
if  seamen  sign  for  a  voyage  which  does  not  involve  war  risks,  and 
contraband  is  taken  on  board  as  a  result  of  which  the  vessel  is 
captured  and  the  seamen  are  detained,  they  are  entitled  to  com- 
pensation up  to  the  time  that  they  arrive  at  their  home  port,  to- 
gether with  damages  for  breach  of  the  contract.'  A  seaman  who 
has  agreed  in  time  of  peace  to  serve  on  a  voyage  for  delivering  a 
war  vessel  to  the  country  which  has  purchased  it,  is  justified  in 
refusing  to  perform  further  on  the  outbreak  of  war  between  the 
government  which  has  purchased  such  vessel  and  another  foreign 
government.*  Such  war,  furthermore,  operates  as  breach,  and  such 
seaman  may  recover  compensation  for  the  entire  voyage,  although 
he  left  the  vessel  at  an  intermediate  port  on  learning  that  war  had 
broken  out.^    In  this  case  the  seaman  incurred  not  only  the  risks 


to  The  Styria.  18(1  U.  S.  1,  40  L.  ed. 
1027  I  modifying,  The  Styria,  101  Fed. 
7281. 

11  Piaggio  V.  SomervUIe,  119  Miks.  0, 
80  So.  342. 

1  Palace  Shipping  Co.v.Caine  [1907]» 
A.  C.  386;  Listen  t.  The  Carpathian 
11915],  2  K.  B.  42;  Burton  v.  Pinker- 
ton,  L.  R.  2  Exch.  340;  The  Epsom, 
227  Fed.  158;  O'Niel  v.  Armstrong 
[18951,  2  Q.  B.  418. 

2 Palace  Shipping  Co.v.Caine  [1907], 


A.  C.  380;  Liston  v.  The  Carpathian 
[ini.-)J,  2  K.  B.  42. 

il.iston  V.  The  Carpathian  [1915], 
2  K.  B.  42. 

4  Austin  Friars  Steam  Shipping  Co. 
V.  Strack  [19051,  2  K.  B.  315. 

■  Austin  Friars  Steam  Shipping  Co. 
V.  Strack  [1905],  2  K.  B.  315. 

•  O'Niel  V.  Armstrong  [1895],  2  Q.  B. 
418. 

7  O'Niel  V.  Armstrong  [1805],  2  Q.  B. 
418. 
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of  war,  but  also  danger  of  prosecution  by  his  own  government 
under  the  Foreign  Enlistment  Act.* 

§  2765.  Effect  of  enlistment  on  contracts  for  personal  services. 

A  contract  by  which  A  employs  B  as  sales  agent  on  a  commission, 
is  discharged  by  B's  enlisting  in  the  military  forces  of  the  nation,^ 
and  in  the  absence  of  specific  provision  to  the  contrary,  in  the 
contract,  B  can  not  recover  compensation  for  services  rendered 
after  such  enlistment.* 


§  2766.  DifSculty  or  expense  due  to  war.  Unforeseen  difficulty 
or  expense  in  the  performance  of  a  contract  is  not  of  itself  impos- 
sibility of  performance  so  as  to  operate  as  a  discharge,^  although 
it  is  suggested  that  there  may  be  such  an  increase  in  expense  or 
difficulty  as  to  make  the  contract  not  only  unprofitable,  but  also  so 
impossible  from  a  practical  standpoint,  that  the  law  will  recognize 
and  adopt  the  view  which  persons  generally  would  take  of  the 
effect  of  such  circumstances.  This  principle  of  impossibility  in 
general  applies  to  impossibility  which  is  due  to  the  outbreak  of 
war;  and  within  reasonable  limits,  at  least,  an  increase  in  the 
expense  or  difficulty  of  performance  which  is  due  to  the  war,  does 
not  of  itself  operate  as  a  discharge.*  A  contract,  made  before  the 
outbreak  of  the  war,  to  deliver  magnesium  chloride  at  a  certain 
price,  was  not  discharged  by  the  outbreak  of  the  war  which  stopped 
the  importation  of  such  article  from  Germany,  and  which  thus 
caused  an  increase  in  price,  amounting  to  about  sixteen  per  cent.' 
A  contract  which  was  made  before  the  war,  to  deliver  a  certain 
quantity  of  Finland  birch  in  England,  was  held  not  to  be  dis- 
charged by  the  outbreak  of  the  war  which  made  it  practically 
impossible  to  import  such  timber  during  the  war,^  at  least  if  it 


^CNiel  V.  ArmBtrong  tl8»5],  2  Q.  B. 
418. 

IMarshaU  v.  GlanvUle  [1917],  2  K. 
B.  87. 

2  Marshall  v.  GlanvUle  [1917],  2  K. 
B.  87. 

1  See  §§  2705  et  seq. 

ITennants  V.  Wilson  [1917],  A.  C. 
406  [affirming,  Wilson  v.  Tennants 
(1917),  1  K.  B.  208;  not  affected  on 
this  point  by  reversal  in  Tennants  v. 
Wilson  (1917),  A.  C.  496];  Blacklnim 
BdUviii  Go.  ▼.  Alkn  [1918]»  2  K.  B. 


467,  3  A.  L.  K.  11  [affirming  (1918),  1 
K.  B.  540] ;  Columbus  Railway,  Power 
&,  Light  Co.  V.  Columbus,  249  U.  S. 
399,  —  L.  ed.  —  [affirming,  253  Fed. 
499]. 

3  Tennants  v.  Wilson  [1917],  A.  C. 
495  [reversing,  Wiison  v.  Tennants 
(1917),  1  K.  B.  208;  not  affected  on 
this  point  by  reversal  in  Tennants  v. 
Wilson  (1917),  A.  C.  495]. 

4  Blackburn  Bobbin  Co.  ▼.  AUen 
[1918],  2  K.  B.  467,  3  A.  L.  B.  11 
[affirming  (1918),  1  K.  B.  640]. 
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was  not  shown  that  the  purchaser  knew  that  such  timber  was  not 
carried  in  stock  in  England  and  that  the  practice  was  to  load  such 
timber  into  vessels  at  Finnish  ports  for  direct  transportation  to 
England.'  A  contract  for  the  transportation  of  goods  by  sea  is 
not  discharged  by  the  outbreak  of  war  if  the  ports  to  which  goods 
are  to  be  carried  are  not  blockaded,  although  as  a  result  of  the  war 
the  insurance  rates  increase  heavily  and  although  the  usual  means 
by  which  payment  is  made  for  goods  can  not  be  employed.*  A 
contract  by  which  a  street  railway  company  agrees  to  furnish 
transportation  and  the  like  at  certain  specified  rates,  is  not  dis- 
charged by  the  fact  that  owing  to  war  conditions  and  especially  to 
an  award  of  the  war  labor  board,  the  wages  of  the  employes  and 
the  cost  of  material  are  such  that  the  rates  of  compensation  fixed 
by  the  contract  are  very  inadequate,^  at  least  if  it  is  not  shown 
that  the  compensation  for  the  entire  period  of  the  contract  will  be 
inadequate.*  In  the  absence  of  a  specific  agreement  to  the  con- 
trary, a  contract  to  carry  and  transmit  cable  messages  is  not  dis- 
charged because  of  the  outbreak  of  war  which  interferes  with  the 
regularity  of  such  service.*  In  a  case  in  which  the  court  repeated 
the  rule  that  increase  in  cost  of  production  did  not  amount  to 
impossibility,  it  construed  the  contract  so  as  to  provide  for  the 
manufacture  of  the  article  in  question  from  the  material  from 
which  the  parties  had  undoubtedly  expected  that  it  should  be  manu- 
factured; and  it  then  held  that  if  the  manufacturer  made  every 
reasonable  effort  to  secure  the  raw  material  and  if  he  was  ready  to 
pay  any  reasonable  sum  necessary  to  obtain  it,  the  fact  that  he 
could  not  obtain  the  raw  material  operated  as  a  discharge  of  his 
contract.^* 

VI 

EFFECT  OF  WAR  TO  WHICH  STATE  WHOSE  LAW  CONTROLS 

CONTRACT  IS  NOT  PARTY 

§  2767.  Effect  of  foreign  war.    In  analogy  to  the  rule  that  the 
courts  of  a  state  by  whose  law  a  contract  is  governed  do  not  regard 


I  Blackburn  Bobbin  Co.  v.  Allen 
[1918],  2  K.  B.  467,  3  A.  L.  R.  11 
raffirminR  (1018),  1  K.  B.  5401. 

•  Furness  v.  Muller,  232  Fed.  186. 

TCohimbiifi  Railway,  Power  &  Light 
Co  V.  Columbus,  240  U.  S.  309,  —  L. 
ed.  —  raffirmin*;,  253  Fed.  4991. 

t  Columbus  Railway,  Power  &  Light 


Co.  V.  Columbus,  249  U.  S.  399,  —  L. 
ed.  —  [affirming,  253  Fed.  499]. 

•  Commercial  Cable  Co,  ▼.  Philipp 
Bauer  Co.,  160  N.  Y.  Supp.  450,  102 
Misc.  699  [reversing,  165  N.  Y.  Supp. 
399,  100  Misc.  663].    • 

10  Davison  Chemical  Co  v.  Bausrh 
Chemical  Co.,  133  Md.  203,  3  A.  L.  R.  1, 
104  Atl.  404. 
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as  a  discharge,  impossibility  due  to  the  change  of  a  law  of  a  for- 
eign state,  or  due  to  the  act  of  such  state,^  it  has  been  said  in  a 
number  of  cases  that  the  courts  of  a  country  by  whose  law  a  con- 
tract is  governed  will  not  regard  a  war  between  other  nations,  to 
which  such  nation  is  not  a  party,  as  a  discharge.'  A  contract  gov- 
erned by  English  law  for  exporting  barley  from  Russia,  has  been 
held  not  to  be  discharged  by  an  order  from  the  Russian  government 
as  a  war  measure  forbidding  the  export  of  such  article.'  A  con- 
tract which  is  regarded  as  governed  by  English  law  for  exporting 
hemp  from  the  Philippines  is  not  discharged  or  suspended  by  a 
delay  due  to  the  war  between  the  United  States  and  Spain.*  A 
contract  for  the  sale  of  goods  which  can  be  obtained  only  from 
Germany,  is  said  not  to  be  discharged  by  the  fact  that  its  perform- 
ance was  rendered  practically  impossible  by  the  outbreak  of  war 
between  England  and  Germany,  to  which  the  United  States  was  not 
at  that  time  a  party.*  In  some  of  these  cases  the  result  may  be 
explained  on  the  theory  that  the  contract  did  not  require  the  per- 
formance of  any  act  which  was  rendered  impossible  by  the  war, 
and  that  the  adversary  party  was  free  to  perform  in  any  way  that 
he  saw  fit.'  In  a  case  of  this  sort,  the  fact  that  one  of  the  parties 
had  expected  a  means  of  performance  which  eventually  proved 
impracticable,  should  probably  not  operate  as  a  discharge  if  he 
was  free  by  the  contract  to  perform  in  some  other  way.  In  other 
cases,  however,'  the  contract  can  by  its  terms  be  performed  only 
by  the  act  which  is  rendered  impossible  by  the  outbreak  of  the 
war.  This  rule  probably  stands  on  the  same  basis  as  the  rule  that 
a  change  of  foreign  law  or  the  act  of  a  foreign  government  is  not 
a  discharge  of  a  contract  the  performance  of  which  is  not  governed 
by  the  law  of  such  foreign  government.    If  one  of  these  rules  is 


ISee  §2701. 

1  Blight  [Bright]  v.  Page,  3  Bos.  & 
P.  21)5,  note;  Standard  Silk  Dyeing  Co. 
v.  Roe8Bler  &  Hasslacher  Chemical  Co., 
244  Fed.  250;  Ashmore  v.  Cox  [1899], 
1  Q.  B.  436;  Ducas  v.  Bayer,  1C3  N.  Y. 
Supp.  32;  Richards  v.  Wreschner,  156 
N.  Y.  Supp.  1054,  174  App.  Div.  484. 

A  hostile  blockade  operates  as  a  sus- 
pension of  a  contract  which  requires 
transportation  through  the  lines  of  a 
blockading  squadron,  but  not  as  a  dis- 
charge of  such  contract.  Palmer  v. 
Lorillard,     16     Johns.     (N.     Y.)     348 


(obiter);  Qgden  v.  Barker,  18  Jdhns. 
(N.  Y.)  87. 

3  Blight  [Bright]  v.  Page,  3  Bos.  & 
P.  295,  note. 

4  Ashmore  v.  Cox  [1899],  1  Q.'  B.  436. 
I  Standard  Silk  Dyeing  Co.  v.  Roees- 

ler  &  Hasslacher  Chemical  Co.,  244 
Fed.  250. 

*  Standard  SiDc  Dyeing  Co.  v.  Roesa- 
ler  ft  Hasslacher  Chemical  Co.,  244 
Fed.  250. 

^  See,  for  example.  Blight  [Bright] 
V.  Page,  3  Bos.  &  P.  295,  note. 
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right,  the  other  probably  is.  It  would  seem  diflScult  to  justify  the 
result  which  is  reached  in  some  of  these  cases  on  any  theory  of 
impossibility.  It  would  seem  difficult  to  justify  the  arbitrary  ex- 
ception of  the  change  of  foreign  law  or  the  act  of  a  foreign  gov- 
ernment which  renders  performance  impossible.  In  reaching  this 
result,  the  courts  have  probably  been  influenced  by  the  theory 
which  some  courts  have  adopted  in  determining  the  law  which 
controls  a  contract,  namely,  that  discharge  is  to  be  determined  by 
the  law  of  the  place  where  the  contract  was  made  and  the  last  act 
of  performance  was  to  be  done,  and  not  by  the  law  of  the  place 
where  the  parties  had  agreed  to  perform  the  act,  the  performance 
of  which  has  been  rendered  impossible  by  such  change  of  foreign 
law  or  by  the  act  of  such  foreign  state. 

War  does  not  suspend  interest  on  a  debt  due  from  a  citizen  of 
one  of  the  belligerent  powers  to  a  neutral,  at  least  if  it  is  possible 
to  remit  the  amount  of  the  debt  to  the  creditor.*  Interest  can  be 
recovered,  in  such  cases,  even  in  the  courts  of  such  belligerent 
country.' 

vn 

SPECIFIC  CONTRACTUAL  PROVISIONS  WITH  REFERENCE 

TO  WAR 

§  2768.  Effect  of  specific  contractual  provisionB  with  reference 
to  war-— Provisions  for  suspension  or  discharge  of  contract.  Whether 
the  general  rules  which  control  the  effect  of  war  upon  the  perform- 
ance of  contracts  can  be  modified  by  specific  provisions  in  a  con- 
tract with  reference  to  the  outbreak  of  war,  is  a  question  which  is 
in  part  to  be  determined  by  the  general  principles  of  public  policy 
underlying  the  rule  that  war  discharges  or  suspends  certain  con- 
tracts, and  in  part  by  the  general  principles  of  construction.  If 
the  contract  is  one  the  performance  of  which  is  forbidden  on  the 
ground  that  the  contract  if  performed  will  aid  the  enemy,'  or  will 
involve  trading  with  the  enemy,  the  parties  can  not  prevent  the 
effect   of  such  rules  of  law  by  any  provisioa  in  the   contract,* 

•  Crawford   v.   Willing,   4   U.    S.    (4  port-MaatBchappij    Vulcaan    [1917],    2 

Ball.)  286,  1  L.  ed.  836.  K.   B.   630;    Bieber  v.  Bio   Tinto   Co. 

9  Crawford   v.    Willing,   4  U.    S.    (4  [1918],  A.   C.   260;    Naylor  v.  Krain- 

Dall.)  286,  1  L.  ed.  836.  ische  Industrie  Gesellschaft    [1918],  2 

iSee  §2733.  K.  B.  486   [affirming   (1918),   1   K.  B. 

2  Clapham   Steamship  Co.   v.   Naam-  331 ;  and  citing,  Bieber  v.  Rio  Tinto  Co. 

iooze  Vennootschap  Handels-en  Trans-  (1918),  A.  C.  260];  Distington  Hema- 
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although  even  in  cases  of  this  sort  the  court  is  likely  to  base  its 
decision  on  the  construction  of  the  contract,  if  the  contract  can  be 
construed  as  not  providing  for  illegal  performance  in  express 
terms,'  rather  than  on  questions  of  public  policy.  In  so  doing, 
however,  the  courts  are  merely  applying  the  general  rule  of  con- 
struction that  a  contract  will  be  construed  so  as  to  render  its  per- 
formance legal  if  such  construction  can  fairly  be  placed  upon  the 
words  which  the  parties  have  used  when  read  in  connection  with 
the  surrounding  circumstances.*  A  contract  by  which  a  British 
company  charters  a  ship  to  a  Holland  company,  the  stock  in  which 
is  held  by  Germans,  is  discharged  by  the  outbreak  of  war  between 
England  and  Germany,  although  such  contract  provides  that  'Mn 
the  event  of  war  between  the  nation  to  whose  flag  the  chartered 
steamer  belongs,  and  any  European  power  •  •  •  charterers  and/ 
or  owners  shall  have  the  option  of  suspending  this  charter  during 
the  time  in  which  hostilities  are  in  progress.'* •  A  contract  by 
which  an  English  company  had  agreed  to  sell  a  large  amount  of 
ore  to  a  German  company,  which  would  be  useful  to  Germany  in 
carrying  on  the  war,  is  dissolved  and  not  merely  suspended  by  the 
outbreak  of  war  between  England  and  Germany,  although  such 
contract  contains  a  provision  that  if  owing  to  war  the  seller  should 
be  prevented  from  shipping  and  delivering  the  ore,  the  obligation 
to  ship  and  deliver  should  be  suspended  while  such  impediment 
should  continue,  and  for  a  reasonable  time  thereafter.*  A  contract 
by  which  a  British  corporation  agrees  to  sell  its  output  of  iron  to 
a  German  corporation,  who  is  to  act  as  its  sales  agent,  is  discharged 
by  the  outbreak  of  the  war,^  though  such  contract  contains  a  pro- 
vision that  during  mobilization  of  German  military  forces,  the  de- 
fendant should  not  be  bound  to  take  deliveries  of  such  iron.*  If 
an  English  company  has  agreed  to  sell  a  large  quantity  of  ore  to 
a  German  company,  and  such  ore  will  assist  Germany  in  carrying 


tite  Iron  Co.  v.  Possehl  [1916],  1  K. 
B.  811;  Zinc  Corporation  v.  Hirsch 
[1916],  1KB.  641,  L.  R.  A.  1917C, 
660. 

tSee  S2738. 

4See  §12061  et  seq. 

iClapham  Steamship  Co.  v.  Naam- 
looze  Vennootschap  Handels-en  Trans- 
port-Maatscbappij  Vulcaan  [1917],  2 
K.  B.  639.  . 
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•  Bieber  v.  Rio  Tinto  Co.  [1018],  A. 
C.  260. 

See  to  the  same  effect,  Naylor  v. 
Krainische  Industrie  Gesellschaf t 
[1018],  2  K.  B.  486  [affirming  (1918), 
1  K.  B.  331;  and  citing,  Bieber  y.  Rio 
Tinto  Co.  (1918),  A.  C.  260]. 

TDistington  Hematite  Iron  Co.  v. 
Poftselil  [1016],  1  K.  B.  811. 

tDistington  Hematite  Iron  Co.  y. 
Possehl  [1916],  1  K.  B.  811. 
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on  the  war,  such  contract  is  discharged  by  the  outbreak  of  war 
between  England  and  Germany,  although  it  contains  a  provision 
that  such  contract  should  be  suspended  during  the  continuance  of 
disabilities,  such  as  acts  of  God,  force  majeure,  or  any  cause  beyond 
the  control  of  either  seller  or  buyer.'  Under  a  contract  for  the  sale 
of  a  product,  the  bulk  of  which  is  in  fact  imported  from  Germany, 
which  contains  a  provision  for  suspending  such  contract  in  case  of 
a  contingency  beyond  the  control  of  the  parties,  such  as  war, 
which  causes  a  shortage  in  labor,  fuel,  raw  material,  or  manufac- 
tured product,  it  has  been  held  that  such  contract  is  suspended  on 
the  outbreak  of  war  between  England  and  Germany,  if  there  is  a 
general  shortage  in  the  article  which  makes  it  impossible  for  the 
seller  to  fill  all  his  orders,  although  he  had  sufficient  supply  to  have 
filled  any  one  order  to  the  exclusion  of  others.^*  If  a  contract  in 
legal  effect  provides  for  the  sale  of  a  given  product  to  be  manu- 
factured by  the  seller  from  material  which  can  be  obtained  in  com- 
mercial quantities  only  by  importing  it  from  Europe,  and  if  such 
contract  contains  a  provision  to  the  effect  that  **  obstructions  to 
navigation  •  •  •  insurrections  or  other  uncontrollable  causes 
•  •  •  shall  be  good  and  sufficient  reasons  to  make  that  contract 
inoperative  during  •  •  •  the  continuance  of  the  difficulties, '* 
such  contract  is  suspended  by  the  fact  that  the  importation  of  such 
material  has  practically  ceased  owing  to  the  attacks  of  submarines. 
It  is  not  necessary  that  the  sellers  should  manufacture  such  product 
out  of  a  different  and  more  expensive  material,  nor  is  it  necessary 
that  they  should  buy  such  product  from  other  manufacturers."  A 
contract  for  the  sale  of  prussiate  of  soda,  which  contains  a  provi- 
sion to  the  effect  that  sellers  were  not  liable  for  delays  due  to 
causes  beyond  their  control,  including  war,  was  held  not  to  be 
discharged  by  the  outbreak  of  war  between  Great  Britain  and 
Germany,  although  as  a  result  of  such  war  goods  could  not  be 
exported  from  Germany,  and  such  article  was  produced  only  in 
Germany,  at  least  if  the  seller  had  enough  of  such  article  on  hand 
at  the  time  that  such  contract  was  made  to  perform  such  contract." 
It  was  said  that,  since  the  contract  was  entered  into  after  war  had 
broken  out  between  Great  Britain  and  Germany,  the  provision  with 

•  Zinc  Corporation  v.  Hirsch   [19161,  It  DaviHon    Clicmical    Co.    v.    Baugh 

1  K.  B.  541,  L.  R.  A.  11)17C,  650.  Chemical  Co.,  133  Md.  203,  3  A.  L.  R.  1, 

lOTennanta  v.  Wilson   [1917],  A.  C.       104  Atl.  404. 
495     [reversing,    Wilaon    v.    Tennants  12  Standard  Silk  Dyeing  Co.  v.  Roess- 

(1917),  1  K.  B.  208].  ler    &    Haaslaclier    aiemieal    Co.,    244 

Fed.  250. 
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reference  to  the  war  could  apply  only  to  a  war  in  which  the  United 
States  might  become  a  party.^' 

If  the  contract  is  one  which  would  not  be  discharged  or  sus- 
pended by  the  operation  of  the  law  on  the  outbreak  of  war,  full 
effect  is  given  to  an  express  provision  for  suspending  it  or  termi- 
nating it  in  case  of  war.^*  Under  a  provision  in  a  contract  of 
employment  to  be  performed  in  the  United  States,  and  terminating 
such  contract  **in  case  of  war,"  ^*  or  in  case  of  ** public  calamity  or 
casualty,"^*  such  contract  may  be  terminated  because  of  the  out- 
break of  the  war  in  Europe. 

If  a  contract  for  the  construction  of  a  vessel  in  France  provided 
that  if  France  should  become  engaged  in  European  war,  **this 
contract  shall  become  void,''  the  word  **void"  is  to  be  construed 
literally  and  not  as  meaning  **  voidable  at  the  option  of  the  pur- 
chaser," and  if  the  seller  takes  advantage  of  such  provision  and 
refuses  to  perform  because  of  causes  beyond  his  own  control,  the 
buyer  can  not  maintain  an  action  on  such  contract." 

§2769.  Insurance.  If  a  contract  of  life  insurance  contains  a 
provision  that  the  policy  shall  be  void  if  the  insured  is  in  active 
service,  the  insurance  cpmpany  is  liable  if  the  death  of  the  insured 
is  caused  by  pneumonia  while  he  is  in  a  training  camp.^  An  insur- 
ance against  loss  "directly  caused  by  war,  bombardment,  military 
or  usurped  power,  or  by  aerial  craft  (hostile  or  otherwise)  •  •  • 
amd  fire  •  •  •  directly  caused  by  any  of  the  foregoing,"  but 
not  against  ''destruction  by  the  government  of  the  country  in 
which  the  property  is  situated,"  includes  a  loss  due  to  fire  which 
was  caused  by  a  bombardment  by  the  government  of  buildings 
which  were  seized  by  the  so-called  provisional  government  of  the 
Irish  Republic.^  If  a  lease  contains  a  covenant  on  the  part  of  the 
lessee  to  keep  the  premises  insured  against  loss  by  fire  in  a  certain 
named  insurance  company,  such  covenant  is  performed  if  insurance 
in  the  usual  form  in  which  such  company  issues  insurance  is  taken 

13  Standard  Silk  Dyeing  Co.  v.  Roess-  1>  In  re  Boston  Opera  Co.,  249  Fed. 

lea    &    Hasslacher    Chemical    Co.,    244  269. 
Fed.  250.  "  New  Zealand  Shipping  Co.  v.  So- 

MTennanta  v.  Wilson   [1917],  A.  C.  ci6t6    des    Ateliers    et    Chantiera    de 

495    [reversing,    Wilson    v.    Tennanta  France  [1919],  A.  C.  1. 
(1917),    1    K.    B.    208];    In    re   Boston  1  Redd  v.  American  Central  Life  Ins. 

Opera  Co.,  249  Fed.  271.  Co.,  200  Mo.  App.  3^3,  207  S.  W.  74. 

»In  re  Boston  Opera  Co.,  249  Fed.  2  Curtis  v.  Mathews  [1910],  1  K.  B. 

271.  425  [affirming  (1918),  2  K.  B.  825], 
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out ; '  and  such  lease  is  not  broken  by  the  fact  that  the  lessee,  after 
taking  such  insurance  which  contains  an  exception  against  ''inva- 
sion, foreign  enemy    •    •     •    military  or  usurped  power/*  refuses 
to  comply  with  the  demand  of  the  lessor  that  he  insures  premises 
against  loss  by  fire  occasioned  by  hostile  aircraft.*    A  policy  which 
insures  against  loss  by  fire,  excepting  fire  ** resulting  from   insur- 
rection, riots,  civil  commotion  or  military  or  usurped  power, ' '  does 
not  cover  a  loss  by  fire  which  was  caused  by  a  bombardment  from 
a  German  Zeppelin.*    If  goods  are  insured  against  perils,  including 
''takings  at  sea,  arrests,  restraints  and  detainments  of  all   kings, 
princes  and  people,"  and  such  goods  are  bound  in  a  British  vessel 
from  the  Argentine  Republic  to  Germany,  when  the  war  between 
England  and  Germany  broke  out,  the  owner  may  recover  on  the 
theory  of  constructive  total  loss  if  he  is  instructed  by  his  govern- 
ment or  by  a  French  cruiser  to  put  into  an  English  port.*    In  a 


•  Upjohn  V.  Hitchens  [1918],  2  K.  B. 
48  [affirming  (1018),  1  K.  B.  171]. 

4  Upjohn  V.  Hitchens  [1018],  2  K.  B. 
48  [affirming  (1018),  1  K.  B.  171]. 

•  Rogers  v.  Whittaker  [1917],  1  K. 
B.  042. 

i  British  and  Foreign  Marine  Ins.  Co. 
T.  Sanday  [1016],  1  A.  C.  650  [affirming 
(1916),  2  K.  B.  781], 

"A  declaration  by  His  Majesty  that 
there  was  a  state  of  war  was  issued 
on  August  4,  1014,  and  thereupon  a 
number  of  things  theretofore  lawful 
became  unlawful.  Among  other  things, 
trading  to  German  ports  became  un- 
lawful, and  an  instant  duty  arose  for 
these  two  ships  to  discontinue  their 
Toyage  to  Hamburg.  The  adventure 
of  carrying  this  merchandise  to  its 
destination  became  in  law  a  serious 
offense,  and,  in  fact,  impracticable. 
That  the  declaration  was  an  act  of 
State  can  not  be  doubted.  The  real 
point  made  by  the  underwriters  was 
that  the  declaration  of  war  did  not 
directly  restrain  the  ships  from  pro- 
ceeding to  Hamburg,  or  the  owners  of 
goods  from  taking  them  there.  They 
argued  that  the  declaration  set  up  a 
state  of  war,  and  the  general  law  ap- 
plicable  to  that  state  thereupon  came 


into  force,  and  it  was  not  the  declara- 
tion, but  the  consequence  of  it,  which 
destroyed    their    enterprise.     To    hold 
otherwis^e,  they  said,  would  be  to  throw 
upon    the    underwriters    an    insurance 
against  the  consequences  of  war.     In 
their  contention,  though  the  actual  ex- 
ercise of  force  might  not  be  neceraary, 
yet  the  fear  of  its  being  used  must 
be  present  if  there  is  to  be  a  loss  by 
restraint    of    princes,    and    here   there 
was  neither  force  nor  the  fear  of  it, 
for  the  voyage  was  abandoned  simply 
because   it  had  become  unlawful,  and 
the    assured    obeyed    the    law.     The 
proximate  or  direct  cause  of  the  loss 
was,  they  said,  simply  the  law  of  the 
land. 

"My  lords,  I  am  not  pressed  by  the 
circumstances  that  force  was  neither 
exerted  nor  present,  for  force  is  ia 
reserve  behind  every  State  command. 
And  it  would  be  a  strange  law  which 
deprived  the  assured,  if  otherwise  en- 
titled to  his  indemnity,  upon  the 
ground  that  he  had  not  resisted  till 
the  hand  of  power  was  laid  upon  him, 
an  order  which  it  was  his  duty  to  obey. 
If  it  were  an  order  which  he  was  not 
bound  to  obey,  and  which  he  might 
have    Buoceaaf ully   resisted   either  by 
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case  in  which  an  English  merchant  shipped  poods  on  a  German 
Teasel  before  the  outbreak  of  the  war,  and  insured  them  with  an 
insurance  company  against  the  customary  perils,  including  "men- 
of-war  •  •  •  enemies  •  •  •  takings  at  sea.  arrests,  re- 
straints and  detainments  of  ail  kings,  princes  and  people,"  and  on 
the  outbreak  of  war  the  master  pnt  into  a  nentrsl  port  to  avoid 
capture  by  a  British  cniiser,  the  merchant  was  not  entitled  to 
recover  npon  his  policy  of  insurance,  since  the  frustration  of  the 
adventure  was  not  due  to  the  peril  itself,  but  to  the  precautions 
taken  to  avoid  the  peril.^  An  insurance  against  "loss  of  and/or 
damage  or  misfortune  to"  a  stock  of  jewelry,  is  not  payable  by 
reason  of  the  fact  that  the  jewelry  is  in  territory  which  has  been 


Tiolence  or  by  proreta  of  law,  a  ques- 
tion might  ariM  whether  or  not  there 
had  been  in  fact  a  restraint.  But  that 
u  outside  the  present  eaxe,  and  I  say 
notbiDfE  of  it.  What  has  given  me 
some  anxiety  is  the  ailment  that  His 
Uajesty's  declaration  was  not  the  di- 
rect cause  of  these  advenlures  being 
destroyed  The  mHxiin.  'Caut>a  proxima 
Don  remota  spertatur,"  lias  been  strictly 
applied  in  mnFinc  intnrnnce  cat^es  And 
properly  so.  for  there  are  a  variety  of 
perils  that  may  lead  to  a  loxs  either 
partial  or  total,  some  of  them,  it  may 
be,  co*er«d  and  othera  not  covered  by 
a  policy,  and  a  variety  of  events  or 
causes  that  may  contribute  to  a  lose, 
•0  that  without  straining  langUHge  it 
will  be  po«sible  to  treat  it  aa  due 
either  to  an  insured  or  to  an  excepted 

That,  I  Uke  it.  is  the  reason  why 
this  maxim  Is  pushed  to  considerable 
lenfrths  in  marine  insurHnce  law.  In 
view  of  that,  ought  we  lo  aay  that 
Bis  Majesty's  declaration  was  the  di- 
Tttt  cause  of  these  adventures  being 
fmstrated,  or  ought  we  to  say  that  it 
Bwrely  created  a  state  of  war  which 
hnmf^t  into  activity  a  new  set  of 
dnties  and  prohibitions,  and  that  one 
o(  them,  the  prohibition  against  trad- 
ing with  the  enemy,  necessitated  the 
adtenture  being  wholly  ^ven  npT  Did 


the  interruption  directly  come  from 
the  declaration  or  from  the  law  which 
it  awakened  I  In  a  sense  it  came  from 
both,  but  we  must  choose  which  waa 
the  proximate  cause,  for  one  la  tba 
subject  of  insurance  and  the  other  la 

"I  can  see  how  far-reaching  a  deci- 
fian  in  the  former  of  these  senses  may 
prove,  but  I  think  it  is  the  right  deci- 
sion. I  do  not  see  my  way  to  sepa- 
rating the  act  of  State  from  its  sequel 
snd  treating  the  advent  of  war  con- 
ditions as  a  last  diflinct  link  in  the 
chsin  of  causes  which  brought  these 
(oynges  to  an  end.  No  new  law  or 
ordinance  was  made  after  the  risk 
commenced.  No  event  occurred  to  im- 
pede the  adventtire  except  the  declara- 

'^n  my  opinion,  the  clause  Insuring 
these  goods  insures  their  safe  arrival 
at  Hamburg,  and  the  destruction  of 
that  adventure  was  directly  caused  by 
Hia  Majesty's  declaration.  It  waa 
therefore  a  loss  within  the  clause 
which  insures  these  goods  at  and  from 
losses  against  restraint  by  kings, 
princes  or  peoples."  British  and  For- 
eign Marine  Ins.  Co.  v.  Sanday  Fl^lOl, 
1  A.  C.  650  lafHnning  {1915),  2  K.  B. 
7811. 

IBecker  v.  London  A^isiirancc  Cor- 
poration  [inifi],  A.  C.   101. 
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seized  by  the  Germans  in  Ihe  absence  of  evidence  to  show  that  the 
Germans  had  stolen  or  confiscated  such  jewelry.'  Since  the  goods 
and  not  the  commercial  venture  were  insured,  the  fact  that  the 
owner  of  the  jewelry  can  not  get  possession  thereof  does  not 
amount  to  a  loss  on  the  policy.* 

§2770.  Contracts  for  chartering  vessels.  Tf  a  contract  for 
chartering  a  vessel  contains  an  exception  in  case  of  the  act  of  God, 
the  king's  enemies,  and  restraint  of  princes  and  rulers,  a  contract 
to  take  a  cargo  and  carry  it  to  a  given  port  is  discharged  if  such 
port  is  blockaded  by  a  hostile  powerj  If  a  contract  for  chartering 
a  vessel  contains  a  provision  that  no  voyage  should  be  undertaken 
and  no  goods  shipped  that  would  involve  risk  of  seizure,  capture  or 
penalty  by  rulers  or  governments,  the  owner  of  such  vessel  may 
insist  that  it  shall  not  be  sent  on  a  voyage  after  the  outbreak  of 
the  war  which  will  expose  it  to  risk  of  being  destroyed  by  sub- 
marines.* Under  a  clause  in  a  bill  of  lading  to  the  effect  that  the 
prepaid  freight  was  to  be  retained  by  the  carrier,  whether  ship  or 
cargo  were  lost  or  not  lost,  the  contract  is  not  discharged  by  reason 
of  the  fact  that  the  government  delays  the  voyage  indefinitely  by 
refusing  to  give  clearance  to  sailing  vessels  destined  for  the  war 
zone,'  and  the  freight  thus  paid  can  not  be  recovered  by  the 
shipper.*  This  result  was  reached  even  where  the  voyage  could 
have  been  made  but  for  the  fact  that  the  vessel  was  injured  in  a 
storm  and  returned  to  port  for  repairs,  where  it  was  delayed  by 
the  refusal  of  the  government  to  issue  a  clearance.'  While  the 
right  of  the  carrier  to  retain  the  freight  is  most  clear  where  the 
bill  of  lading  provides  that  it  shall  be  retained  "irrevocably,"  •  such 


t Moore  v.  Evans  [WIS],  A.  C.  185 
[affirming  (1917),  1  K.  B.  458,  which 
reversed  (1916)  1  K.  B.  479]. 

S  Moore  v.  Evans  [1918],  A.  C.  185 
[affirming  (1917),  1  K.  B.  458,  which 
reversed  (1916)  1  K.  B.  479]. 

1  Geipel  v.  Smith,  L.  R.  7  Q.  B.  404. 

2  In  re  Tonnevold  [1916],  2  R.  B.  551. 
)  International  Paper  Co.  v.  "Gracie 

D.  Chambers/*  248  U.  S.  387,  —  L.  ed. 
—  [citing,  Allanwilde  Transport  Corp. 
▼.  Vacuum  Oil  Co.,  248  U.  S.  377,  — 
L.  ed.  — ;  and  affirming,  253  Fed.  182] ; 
Allanwilde  Transport  Corp.  y.  Vacuum 
Oil  Co.,  248  U.  S.  377,  3  A.  L.  R.  15, 
63  L.  ed.  — . 


4  International  Paper  Co.  v.  "Grade 
D.  Chambers."  248  U.  S.  387.  63  L.  ed. 
—  [citing,  Allanwilde  Transport  Corp. 
V.  Vacuum  Oil  Co.,  248  U.  S.  377,  63 
L.  ed.  — ;  and  affirminf?,  2.53  Fed.  182]; 
Allanwilde  Transport  Corp.  v.  Vacuum 
Oil  Co..  248  U.  S.  377,  63  A.  L.  R.  15, 
63  L.  ed.  — . 

B  Allanwilde  Transport  Corp.  v.  Vac- 
uum Oil  Co.,  248  U.  S.  377,  3  A.  L.  R. 
15,  63  L.  ed.  — . 

•  Allanwilde  Transport  Corp.  v.  Vac- 
uum Oil  Co.,  248  U.  S.  377,  3  A.  L.  R. 
15,  63  L.  ed.  — . 
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result  5s  to  be  reached  nncler  a  clause  which  provides  that  **  prepaid 
freight  is  to  be  considered  as  earned  on  shipment  of  the  {;c^ods  and 
is  to  be  retained  by  the  vessel's  owners,  vessel  or  cargo  lost  or  not 
lost/'^  A  contract  to  load  a  Grecian  vessel  in  the  Black  Sea  with 
a  cargo  for  England,  is  discharged  by  the  outbreak  of  war  between 
Turkey  and  Greece,  as  a  result  of  which  Turkey  prevents  Grecian 
vessels  from  passing  the  Dardanelles.*  The  fact  that  the  Turkish 
government  subsequently  modified  its  original  practice  and  per- 
mitted Grecian  vessels  with  cargo  for  neutral  countries  to  pass  for 
a  short  time,  did  not  prevent  the  discharge  of  such  contract.'  A 
contract  which  contains  an  express  provision  against  arrests  and 
restraint  of  princes,  and  which  provides  against  voyages  involving 
the  risk  of  seizure  or  capture,  and  which  gives  to  the  charterer  the 
option  of  canceling  the  charter  or  insuring  the  vessel  against  war 
risks  if  any  Avar  should  break  out  which  affected  the  operation  of 
the  vessel,  is  discharged  by  the  outbreak  of  the  war  of  1914,  while 
the  vessel  was  in  the  Gulf  of  Finland  on  a  voyage  of  indefinite 
duration.^*  A  contract  by  which  A  agreed  to  furnish  a  steamer  to 
B,  to  transport  a  cargo  from  a  port  on  the  Sea  of  Azof  to  Japan 
in  1914,  was  held  not  to  be  discharged  on  September  1,  1914,  by 
reason  of  the  outbreak  of  war,  since  Turkey  had  not  then  entered 
the  war,  and  did  not  enter  it  until  November,  and  did  not  close  the 
Dardanelles  to  navigation  until  after  sunset  on  September  26,  and 
since  the  English  government  had  not  prohibited  steamers  from 
going  to  the  Black  Sea  to  load.^^  The  **  reasonable  apprehension 
that  the  Dardanelles  might  be  closed,"  was  held  not  to  amount  to 
a  ** restraint  of  princes"  within  the  meaning  of  the  contract."  The 
fact  that  the  steamer  could  not  have  gotten  out  of  the  Sea  of  Azof 
after  loading  its  cargo  before  the  Dardanelles  were  closed,  was 
held  not  to  operate  as  a  discharge." 


1  Standard  Varnish  Works  v.  ''Bris," 
248  U.  S.  31>2,  63  L.  ed.  —  [citing,  Al- 
lans ilde  Transport  Corp.  v.  Vacuum 
Oil  Co.,  248  U.  S.  377,  3  A.  L.  R.  15, 
63  L.  ed.  — ,  and  Tntemational  Paper 
Co.  V.  **Gracie  D.  Chambers."  248  U.  S. 
387.  63  L.  ed.  — ]. 

lEmbiricos  v.  Held  [1914],  3  K.  6. 
45. 

tEmbiricos  v.  Reid  [1914],  3  K.  B. 
45. 

10  Scottish  Navigation  Co.  y.  Souter 
[19171,  1  K.  B.  222. 


11  Watts  V.  Mitsui  [1017],  A.  C.  227. 

12  Watts  V.  Mitsui  [1917],  A.  C.  227. 

13  Watts  V.  Mitsui  [1917],  A.  C.  22r. 

"In  my  opinion  there  was  no  re- 
straint of  princes  on  September  1st  when 
the  shipowners  declared  their  intention 
of  not  carrying  out  their  contract. 
There  was  an  available  force  at  hand 
in  the  Dardanelles,  and  if  the  situa- 
tion had  been  so  menacing  that  a  man 
of  sound  judgment  would  think  it  fool- 
hardiness  to  proceed  with  the  voyage, 
I  should  have  regarded  that  as  in  fact 
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CONTRACTS  IN  VIOLATION  OP  WAR  RIGHTS  OP  PRIBNDLY 

ALIEN  NATIONS 

§  2771.  Contracts  in  violation  of  war  rights  of  friendly  nations. 
A  contract  to  aid  an  insurrection  against  a  friendly  state 
is  invalidJ  A  contract  to  lend  money  to  be  used  in  aiding  Texas 
in  her  war  of  independence  with  Mexico,  before  the  United  States 
had  recognized  the  independence  of  Texas,  was  held  invalid.* 

A  contract  to  sell  and  deliver  contraband  of  war  is  not  illegal,' 
although  such  goods  may  be  seized  under  proper  circumstances  by 
the  belligerent  nation  at  war  with  the  nation  to  which  they  are 
consigned.* 

A  contract  for  sailing  to  a  port,  the  blockade  of  which  has  been 
declared  by  an  alien  government,  is  not  illegal  in  the  ordinary 
sense  of  the  term.*  A  contract  to  carry  goods  to  or  from  a  port 
which  is  blockaded,  is  not  rendered  invalid  by  the  fact  that  the 
port  was  blockaded  when  the  contract  was  made,  if  the  parties  to 
the  contract  knew  such  fact.* 


a  restraint  of  princes.  It  is  true  that 
mere  apprehension  will  not  suffice,  but 
on  the  other  hand  it  has  never  been 
held  that  a  ship  must  continue  her 
"voyape  till  physical  force  is  actually 
exercised.  I  agree,  however,  with  Lord 
Dunedin's  expression  that  'it  would  be 
useless  to  try  and  fix  by  definition  the 
precise  imminence  of  peril  which  would 
make  the  restraint  a  present  fact  as 
contrasted  with  a  future  fear.'  No 
form  of  words  is  likely  to  cover  auto- 
matically all  contingencies.  In  the 
present  case  the  lists  of  ships  that 
went  through  the  Dardanelles  to  and 
fro  during  the  material  days,  which 
were  furnished  to  us  during  the  argu- 
ment, though  not  printed  in  the  book, 
ahow  that  there  was  no  restraint  by 
princes  when  the  voyage  was  aban- 
doned. I  can  not  agree  with  the  learned 
counsel  for  the  appellants  that  we  are 


to  judge  merely  by  the  event.  The 
decision  must  be  made  at  the  time  by 
those  concerned."  Watts  ▼.  Mitsui 
[1917],  A.  C.  227. 

1  Kennett  v.  Chambers,  55  U.  S.  (14 
How.)  38,  14  L.  ed.  316. 

2  Kennett  v.  Chambers,  55  U.  S.  (14 
How.)  38,  14  L.  ed.  316. 

•  Northern  Pacific  Railway  Co.  v. 
American  Trading  Co.,  195  U.  S.  439, 
49  L.  ed.  269. 

4  Northern  Pacific  Hallway  Co.  v. 
American  Trading  Co.,  195  U.  S.  439, 
49  L.  ed.  269. 

SMedeiroB  ▼.  Hill,  8  Bing.  231  (at 
least  if  no  premeditated  intent  of 
breaking  the  blockade  is  shown). 

•  Medeiros  v.  Hill,  8  Bing.  231. 

For  the  effect  of  liability  to  seizure 
as  breaking  blockade  or  carrying  con- 
traband upon  contracts  entered  into 
with  contemplation  of  war,  see  §  2763. 
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§  2772.  Definition  and  nature  of  performance.  Performance  of 
a  contract  consists  in  doing  the  thing  which  has  been  promised.^ 
While  the  term  performance  ordinarily  implies  affirmative  action, 
it  may  also  include  negative  action  wherever  the  contract  in  ques- 
tion contains  a  negative  covenant.* 

A  contract  which  has  been  performed  by  both  of  the  parties 
thereto  is  frequently  said  to  be  fully  executed;'  while  a  contract 
which  has  been  performed  by  one  party,  but  not  by  the  other,  is 
said  to  be  executed  as  to  the  party  who  has  performed.*  In  this 
sense  the  term  ** execute"  is  regarded  as  equivalent  to  ** perform." 
In  one  sense  the  use  of  this  term  is  natural.  If  the  contract  has 
not  been  performed  on  one  side  by  one  party,  it  is  called  executory 
as  to  such  party.'    The  natural  antithesis  o5  an  executory  contract 


1  McGuire  v.  J.  Neils  Lumber  Co.,  97 
Minn.  293,  107  N.  W.  130;  Wertheim  v. 
Maintenance  Co.,  119  N.  Y.  Sgpp.  900; 
McElraevy  &  Hauck  Co.  v.  St.  Joseph*s 
Home,  143  N.  Y.  Supp.  235. 

"Performance  is,  as  the  term  implies, 
such  a  thorongh  fulfilment  of  a  duty 
86  puts  an  end  to  obligations  by  leav- 
ing nothing  more  to  be  done.  Hare, 
Cont.  569."  McGuire  v.  J.  Neils  Lum- 
ber Co.,  97  Minn.  293,  107  N.  W.  130. 

"Performance  of  a  contract  consists 
in  doing  the  thing  agreed  to  be  done." 
McElraevy  &  Hauck  Co.  v.  St.  Joseph's 
Home,  143  N.  Y.  Supp.  235. 

"Perform"  is  regarded  as  synony- 
mous with  "fulfil."  Wertheim  v. 
Maintenance  Co.,  119  N.  Y.  Supp.  909. 

The  meaning  of  the  word  **perform'* 
or  "performance"  in  a  statute,  is  fre- 
quently affected  or  modified  by  the 
context.  In  a  statute  which  is  intended 
to  protect  laborers  who  have  done  work 
in  constructing  a  building  by  giving 
them  a  lien  thereon  for  labor  which 
they  have  performed,  the  word  "per- 
form" is  regarded  as  equivalent  to 
"commenced."  GrifiSth  v.  Blackwater 
Boom  &  Lumber  Co.,  4*0  W.  Va.  56,  33 
S.  E.  125. 

Under  a  statute  wbicb  provides  that 
an  action  against  a  corporation  may  be 
brought  in  a  county  in  which  a  con- 
tract of  such  corporation  is  to  be  per- 


formed, it  is  held  that  *Hhe  words  'to 
be  performed'  have  reference  to  a  con- 
tract that  ie  to  be  performed  wholly 
or  in  all  its  essential  parts  in  one 
county,  and  that  when  a  contract  pro- 
vides that  it  may  be  performed  in 
more  than  one  county,  the  venue  of  the 
action  is  confined  to  the  other  counties 
mentioned  in  the  section  in  which  the 
action  may  be  brought."  Job  Iron  & 
Steel  Co.  V.  Clark,  150  Ky.  246,  150  S. 
W.  367;  Rifrht  of  Eeal  Estate  and 
Loan  Brokers  to  Commissions,  26  Amer- 
ican Law  Eegister,  545  (N.S.)  1887; 
Bight  of  Beal  Estate  and  Loan  Brokers 
to  Commissions,  26  American  Law  Reg- 
ister, 545   (N.S.)    1887. 

For  a  special  question  under  per- 
formance, see  The  Peal  Estate  Broker 
and  Hie  Commissions,  by  Floyd  R. 
Mechem,  6  Illinois  Law  Review,  145, 
238,  313. 

2  Old  Colony  Trust  Co.  v.  Tacoma, 
219  Fed.  776. 

3DeBergere  v.  Chaves,  14  N.  M.  352, 
93  Pac.  762;  Galbreath  Gas  Co.  v.  Lind- 
eey,  —  Okla.  — ,  161  Pac.  826. 

4  Oliver  v.  Sattler,  233  HL  636,  84  N. 
E.  652. 

»  Fletcher  v.  Peck,  10  U.  S.  (6  Crancb) 
87,  3  L.  ed.  162;  Farrington  ▼.  Tennes* 
see,  95  XJ.  8.  679,  24  L.  ed.  558.  See 
§52. 
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is  an  executed  contract;  and  if  the  term  ^'execntory''  is  to  be  used 
of  contracts  which  have  not  been  performed,  the  term  ''executed" 
would  seem  to  be  the  natural  term  to  employ  in  referring  to  con- 
tracts which  have  been  performed.  The  chief  objection  to  the  use 
of  this  term  in  this  sense,  however,  is  that  it  is  already  used  in 
another  sense.  Execution  is  practically  equivalent  to  formation, 
especially  if  the  contract  is  under  seal,'  or  if  the  contract  is  in 
writing  though  not  under  seaV  The  same  term  should  not  be  used 
to  indicate  the  formation  of  the  contract  on  the  one  hand  and  the 
performance  of  the  contract  on  the  other.  While  there  is  relatively 
little  danger  of  confusion  in  thought,  it  is  nevertheless  necessary, 
if  the  term  ''executed"  is  to  be  used  in  each  of  these  senses,  to 
explain  in  which  sense  it  is  used  in  the  particular  instance.  In  some 
cases  the  term  "execjited"  is  limited  to  contracts  which  are  fully 
performed  on  each  side ;  *  and  a  contract  which  has  been  performed 
on  one  side  and  which  is  executory  in  whole  or  in  part  on  the  other 
side,  is  classed  as  an  executory  contract.* 

A  contract  which  has  been  performed  on  one  side  and  not  on  the 
other  is  sometimes  referred  to  as  a  contract  which  is  executed  on 
one  side  and  executory  on  the  other;  ^^  and  sometimes  it  is  referred 
to  as  a  unilateral  contract.  The  difficulties  in  the  Avay  of  using  the 
term  "unilateral"  as  a  technical  term  have  already  been  indi- 
cated.^' It  is  actually  used  much  more  frequently  to  indicate  a 
promise  which  is  not  a  contract,  especially  a  gratuitous  promise; 
or  to  indicate  a  contract  which  is  unenforceable  because  of  a  failure 
to  comply  w*ith  the  Statute  of  Frauds  or  because  of  the  disability 
of  one  of  the  parties  thereto,  than  it  is  used  to  indicate  a  contract 
which  is  a  valid  obligation  against  each  of  the  parties  thereto.  It 
has  also  been  suggested  as  the  proper  term  to  use  of  a  contract 
which  is  made  by  the  acceptance  of  a  promise  by  means  of  an  act 
so  that  it  is  never  executory  as  to  one  of  the  parties  thereto.'*    To 


•  See  §§1157  et  seq. 

7  See  §§1173  et  seq. 

I  United  States.  Farrin|?toTi  y.  Ten- 
aessee,  9o  U.  6.  679,  24  L.  ed.  RoS. 

Colorado.  McCutchen  v.  Klaee,  26 
Colo.  App.  374,  143  Pac.  143. 

Georgia.  Watkins  v.  Nugen,  118  Ga. 
872,  45  S.  E.  262. 

nfiaois.    Fox  V.  Kitton,  19  111.  610. 

New  Jersey.  State  ▼.  Jersey  City, 
91  N.  J.  L.  676,  86  Am.  Dec.  2^0. 

Oregon.     Leadbetter    v.   Hawley,   50 


Or.  422,  117  Pac.  289  f  rehearing  denied, 
leadbetter  v.  Hawley,  117  Pac.  605]. 

Utah.  Adams  v.  Beed.  11  Utah  460, 
40  Pnc.  720. 

•  McCutchen  v.  Klaes.  26  Colo.  App. 
374.  143  Pac.  143;  Leadbetter  v.  Haw- 
ley, 59  Or.  422,  117  Pac.  289  [rehearing 
denied,  Leadbetter  ▼.  Hawley,  117  Paa 
605]. 

10  See  §52. 

11  See  1 51. 

12  See  §51. 
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employ  the  same  term  of  a  contract  which  was  originally  executory 
as  to  each  of  the  parties  thereto,  but  which  has  been  performed  in 
full  by  one  of  the  parties,  leaving  it  executory  as  to  the  adversary 
party,  is  to  add  another  opportunity  for  confusion  in  names  which 
in  this  case  not  infrequently  leads  to  confusion  in  thought. 

§2773*  Treatment  of  topics  involved  in  performance.  Perform- 
ance is  a  subject  which,  in  comparison  with  its  importance,  is  dis- 
cussed but  little  by  the  courts  as  a  separate  topic.  The  question 
of  the  performance  of  a  contract  involves,  in  the  first  instance,  the 
necessity  of  determining  the  terms  of  the  contract.  Questions  of 
this  sort  are  generally  discussed  in  other  connections,  such  as  offer 
and  acceptance,^  the  formation  of  formal  contracts,'  and  of  written 
contracts.* 

In  many  cases  the  question  of  performance  also  involves  the 
meaning  of  the  terms  of  the  contract.  Questions  of  this  sort  are 
usually  considered  under  the  subject  of  construction,*  and  the  so- 
called  parol  evidence  rule.'  The  duty  of  performing  covenants 
which  are  implied  from  the  fair  construction  of  the  contract  taken 
as  a  whole,*  is  as  imperative  as  the  duty  of  performing  contracts 
which  are  expressed  in  specific  language.^  In  order  to  perform  a 
contract,  however,  it  is  not  necessary  to  do  acts  which  are  not  re- 
quired by  the  contract  either  by  express  language  or  by  fair  impli- 
cation, although  the  doing  of  such  acts  would  greatly  facilitate  the 
performance  of  the  contract.*  A  contract  to  drill  a  well  to  such  a 
depth  that  it  will  supply  a  certain  quantity  of  water,  has  been  held 
not  to  impose  upon  the  contractor  the  risk  of  continuing  work 
indefinitely  or  of  losing  all  compensation  in  case  water  is  not  found 
after  a  reasonable  depth  has  been  reached.*  It  is  held  that  after 
such  reasonable  depth  is  reached,  the  owner  must  pay  the  agreed 
compensation.'* 

When  the  duty  of  one  of  the  parties  under  the  contract  is  thus 
ascertained  by  a  determination  of  the  terms  of  the  contract  and  of 

1  See  ch.  V.  •  M.  P.  Smith  &  Sons  Co.  v.  Trexler 

2  See  ch.  XXXIX.  Lumber   Co.,   216   Fed.    134,   L.   R.   A. 
3See  ch.  XL.  1016B,  1086;   Lansdowne  t.  Reihtnann, 

♦  See  S{  2020  et  seq.  —  Ky.  — ,  124  S.  W.  353. 

BSee  SS2137  et  seq.  t  Thomas  v.  Kanawha  Valley  Trac- 

•  See  §  2038.  tion  Co.,  73  W.  Va.  374,  80  S.  E.  476. 

7  Cox  V.  Cliase,  95  Kan.  631,  L.  R.  A.  10  Thomaa  ▼.  Kanawha  Valley  Trac- 

1915E,  590,  148  Pac.  766;  Culp  v.  Sand-       tion  Co.,  73  W.  Va.  374,  80  S.  £.  47«. 
oval,  22  N.  M.  71,  L.  R.  A.  1917A,  11&7, 
169  Pac.  956. 
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the  meaning  of  such  terms,  the  question  of  what  has  been  done 
under  the  contract  is  a  question  of  fact ;  and  in  this  sense  perform- 
ance is  said  to  be  a  question  of  fact."  It  is  true  that  the  question 
whether  the  facts  thus  established  amount  to  performance,  is  a 
question  for  the  court,  and  in  this  sense  performance  is  said  to  be 
a  question  of  law ; "  but  most  of  the  questions  of  law  are,  as  has 
been  pointed  out  already,  questions  of  construction  and  the  like. 

Apart  from  questions  of  construction  and  the  like,  the  chief 
question  of  law  -which  arises  in  conno'^tion  with  performance  is 
found  in  cases  in  which  the  established  facts  show  a  performance 
which  is  less  than  a  technical  and  literal  performance,  and  yet  one 
which  has  conferred  upon  the  adversary  party  the  greater  part  of 
the  benefits  for  which  he  bargained.  This  question  is  discussed 
under  the  head  of  substantial  performance.^*  The  performance  of 
covenants  to  pay  money  is  ordinarily  known  as  payment,  and  be- 
cause of  certain  peculiarities  in  the  law  of  such  performance,  it  is 
discussed  subsequently  under  the  heading  of  payment.^* 

The  antithesis  of  performance  is  breach.  Because  of  the  effects 
and  consequences  of  breach,  both  as  giving  rise  to  a  cause  of  action 
and  as  operating  as  a  discharge  of  the  contract,  many  of  the  ques- 
tions of  performance  are  discussed  under  the  heading  of  breach,^^ 
rather  than  under  the  heading  of  performance. 

§  2774.  Performance  as  dependent  on  actual  benefit  to  adver- 
sary party,  or  expense  to  party  who  performs.  A  party  to  a  con- 
tract who  by  the  terms  of  such  contract  assumes  risk  as  to  certain 
possible  forms  of  loss,  is  bound  by  such  assumption  without  regard 
to  the  actual  outcome  of  the  transaction ;  ^  and  accordingly  the 


ff  United  States.  Lincoln  v.  Orth- 
wein,  120  Fed.  880. 

Arkaiuas.  Robinson  Contracting  Go. 
▼.  Twin  City  Bank,  103  Ark.  219,  146 
S.  W.  .523. 

Icwa.  Old  Settlers'  Inv.  Co.  v. 
Marshall  Vinegar,  Pickle  &  Soap  Co., 
137  la.  558,  113  K.  W.  326;  Pierce  ▼. 
Welkie,  165  la.  886,  145  N.  W.  008. 

Massadmsetts.  Gunther  t.  Gunther, 
181  Maes.  217,  63  N.  E.  402. 

Miasoiul  United  States,  etc.,  Co.  ▼. 
Sprinkler  Co.,  84  Mo.  App.  201. 

New  York.  Stokes  ▼.  Foote,  172  N. 
y.  327,  65  N.  E.  176. 

Oregon.  Bade  v.  Hilyberd,  50  Or.  601, 
93  Pac.  364. 


Wisconda.  Charley  t.  Potthof,  118 
Wis.  -358,  95  N.  W.  1«24. 

IZEHiott  ▼.  Howison,  146  Ala.  668,  40 
So.  1018;  Sandy  Valley  ft  Elkhom  Ry. 
▼.  Hughes,  172  Ky.  65,  188  S.  W.  804. 

IS  See  if  2778  et  seq. 

M  See  ch.  LXXXT. 

W  See  ch.  LXXXTV. 

1  Stewart  ▼.  Henningsen  Produce  Co., 
88  Kan.  521,  50  L.  R.  A.  (N.S  )  111,  129 
Pac.  181;  Hoakins  ▼.  Powder  Land  & 
Irrigation  Co.,  00  Or.  217,  176  Plus.  124; 
Ferris  ▼.  Pett,  —  R.  I.  — ,  2  A.  L.  R. 
768,  105  Atl.  369;  Speliopoulos  y. 
Schick,  120  Wis.  556,  100  N.  W.  566. 
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right  to  enforce  the  contract  against  the  party  Tvho  has  not  per- 
formed is  not  affected  by  the  fact  that  performance  has  not  bene* 
fited  him  as  much  as  he  had  expected.^  The  question  in  such  cases 
is  whether  the  party  who  claims  to  have  performed  a  contract  has 
done  what  he  agreed  to  do,  and  not  whether  the  adversary  party 
has  made  a  wise  bargain,  or  received  a  financial  benefit  therefrom. 
The  benefit  to  which  the  party  is  entitled  is  the  benefit  of  perform- 
ance of  the  contract  and  not  the  benefit  of  success  in  the  ultimate 
outcome  of  the  transaction. 

On  the  other  hand,  performance  is  not  dependent  upon  the  detri- 
ment or  expense  to  the  party  who  performs.'  The  fact  that  the 
conduct  of  one  of  the  parties  makes  it  possible  for  the  adversary 
party  to  do  what  he  has  promised  with  less  expense  than  he  had 
contemplated,  does  not  prevent  him  from  recovering  the  contract 
price  for  such  performance.* 

§  2775.  Performance  of  building  and  constniction  contr^ts  as 
afTected  by  benefit  conferred.  One  who  performs  a  building  con- 
tract can  recover,  without  reference  to  the  actual  value  of  the 
building  constructed,  even  if  it  is  worth  much  less  than  the  con- 
tract priced  If  a  building  is  constructed  in  accordance  with  the 
terms  of  the  contract,  the  contractor  can  recover,  if  he  has  not 
guaranteed  results,   even  though   owing   to   defects   in  the   plans 


2  United  States.  Thompson  v.  Searcy, 
57  Fed.  1030. 

Arkansas.  Gottlieb  v.  Rinaldo,  78 
Ark.  123.  6  L.  R.  A.  (N.S.)  273,  93 
S.  W.  750. 

Georgia.  May  Mantel  Co.  v.  Blow- 
pipe Co.,  93  Ga.  778,  21  S    E.  142. 

Indiana.  Smock  v.  Pieraon,  68  Ind. 
405,  34  Am.  Hep.  260. 

Iowa.     Fauhle  v.  Davis,  48  la.  462. 

Louisiana.  Sully,  v.  Pratt,  106  La. 
601,  31  So.  161. 

Massachusetts.  Cashman  y.  Proc- 
tor, 200  Mass.  272,  86  N.  E.  284. 

Minnesota.  T  h  o  m  p  s  o  n-McDonald 
Lumber  Co.  v.  Morawetz,  127  Minn. 
277,  L.  R.  A.  1915E,  302,  149  N.  W.  300. 

New  York.  Knoch  v.  Bernuth,  145 
N.  Y.  643,  40  N.  E.  398;  Easthampton 
Lumber  &  Coal  Co.  v.  Worthington,  186 
N.  Y.  407,  79  N.  E.  323. 


Oregon.  Hoskins  v.  Powder  Land  & 
Irrigation  Co.,  90  Or.  217,  176  Pac. 
124. 

Rhode  Island.  Ferris  v.  Pett,  —  R.  I. 
— ,  2  A.   L.  R.  768,  105  Atl.  360. 

Tennessee.  Wallace  v.  Williams 
(Tenn.),  69  S.  W.  267. 

Virginia.  Adams  v.  Tri-City  Amuse- 
ment Co.,  —  Va.  — ,  98  S.  E.  647. 

Washington.  Perkins  v.  Bank,  17 
Wash.  100,  49  Pac.  241;  Schwede  v. 
Hemrich,  29   Wash.    124,   69   Pac.  643. 

Wisconsin.  Speliopoulos  v.  Schick, 
129  Wis.  556,  109  N.  W.  668. 

3McGuire  v.  J.  Neils  Lumber  Co.,  97 
Minn.  293,  107  N.  W.  130. 

4  McGuire  v.  J.  Neils  Lumber  Co.,  97 
Minn.  293,  107  N.  W.  130. 

1  Thompson  v.  (Searcy  County,  &7 
Fed.  1030,  6  C.  C.  A.  674.  (In  this  caae, 
one-third.) 
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and  specifications  the  performance  does  not  accomplish  the 
results  expected  by  the  owner.^  If  the  contractor  does  not 
guarantee  results,  and  if  he  constructs  walls  in  accordance 
with  the  plans  and  specifications  of  the  architect  which  the 
owner  has  adopted,  the  contractor  is  not  liable  by  reason  of  the 
fact  that  the  walls  are  not  strong  enough  to  stand  in  wet  ground.* 
If  the  terms  of  a  building  contract  provide  that  certain  concrete 
shall  be  well  tamped,  the  contractor  is  not  liable  for  any  injury 
caused  by  tamping  such  concrete  in  accordance  with  the  terms  of 
the  contract,  although  such  provision  ought  not  to  have  been  in- 
serted in  the  contract.*  A  contractor  who  under  protest  erects  the 
foundation  for  a  bridge  as  required  by  the  proper  officials  can 
recover,  although  it  subsequently  settles  due  to  a  defective  con- 
struction.* One  who  constructs  a  wall  in  freezing  weather  when 
required  to  do  so  by  the  owner,  and  conforms  to  plans  and  specifi- 
cations, is  not  liable  for  defects  due  to  the  freezing  of  the  mortar 
if  he  has  not  guaranteed  that  the  wall  will  stand  the  weather.*  A 
contractor  who  has  built  a  street  at  the  level  provided  for  in  the 
specifications,  is  not  liable  because  of  the  nature  of  the  ^oil  and  of 
the  exposure  of  the  soil  to  rain,  frost  and  the  like,  if  the  surface 
subsequently  settles  below  the  designated  level.^  If  walls  are  plas- 
tered with  the  material  which  is  named  in  the  specifications,  there 


2  California.  McConnell  v.  Corona 
City  Water  Co.,  149  Cal.  60,  8  L.  R.  A. 
(N.S.)  1171,  85  Pac.  &29;  Mannix  v. 
Tyron,  152  Cal.  31,  91  Pac.  983. 

Indiana.  CarroU  County  v.  O^on- 
nor,  137  Ind.  622,  35  N.  E.  1006,  37  N. 
£.  16. 

Kentncky.  McBurnie  y.  Stelsly 
(Ky.),  97  S.  W.  42,  29  Ky.  L.  Rep. 
1191. 

Maasachnsetts.  Duncan  v.  Cordley, 
199  Maw.  299,  17  L.  R.  A.  (N.S.)  697, 
85  N.  E.  160. 

Montana.  Roberts  y.  Sinnott,  55 
Mont.  369,  177  Pac.  252. 

Michigan.  Schliess  y.  Grand  Rapids, 
131  Mich.  52,  00  N.  W.  700. 

New  York.  MacKnight,  etc.,  Co.  y. 
New  York,  160  N.  Y.  72,  54  N.  E.  661. 

Pennaylyania.  Harlow  y.  Home- 
stead, 194  Pa.  St.  57,  45  Atl.  87. 

Vermont.  Fairman  y.  Ford,  70  VU 
111»  39  Atl.  748. 


Virginia.  Adams  v.  Tri-City  Amuse- 
ment Co.,  —  Va.  — ,  98  S.  E.  647. 

Waahington.  Novelty  Mill  Co.  v. 
Heinzerling,  39  Wash.  244,  81  Pac.  742. 

Wisconsin.  Bentley  y.  State,  73  Wis. 
416,  41  N.  W.  338. 

The  contractor  is  not  liable  for  dam- 
ages due  to  the  fact  that  the  roof 
leaks,  if  he  has  built  the  roof  in  ac- 
cordance with  the  plans  and  specifica- 
tions. Roberts  v.  Sinnott,  65  Mont. 
369.  177  Pac.  252. 

3  Adams  y.  Tri-City  Amusement  Co., 
—  Va.  — ,  98  S.  E.  647. 

4  Novelty  Mill  Co.  y.  Heinzerling,  39 
Wash.  244,  81  Pac.  742. 

» Carroll  County  y.  O'Connor,  137 
Ind.  622,  35  N.  E.  liXW,  37  N.  E.  16. 

•  Schliess  v.  Grand  Rapids,  131  Mich. 
62,  90  N.  W.  700. 

7  Duncan  v.  Cordley,  199  Mass.  299, 
17  L.  R.  A.   (N.S.)   697,  86  N.  E.  160. 
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is  no  implied  warranty  that  the  walls  will  be  white.'  An  architect 
may  recover  for  plans  furnished  in  accordance  with  his  contract, 
though  the  owner  makes  no  use  of  them  and  receives  no  benefit 
therefrom.*  If,  however,  the  contractor  guarantees  certain  results 
from  his  performance  under  certain  specifications,  he  is  liable  if 
such  results  are  not  produced,  even  if  such  failure  is  due  to  in- 
herent defects  in  the  specifications.^'  If  the  contractor  in  legal 
effect  guarantees  results  under  the  plans,  he  is  liable  for  damage 
caused  by  the  fall  of  the  building  which  he  is  constructing  because 
of  architectural  defects,  although  he  has  constructed  as  properly 
as  it  could  have  been  constructed  under  such  plans  and  specifica- 
tions." "Wherever  possible  the  courts  prefer  to  construe  such  guar- 
anty as  conditioned  on  the  possibility  of  producing  such  results 
under  such  specifications.^*  A  contract  to  construct  a  water-tight 
cellar,^*  or  reservoir,^*  or  roof,"  has  been  held  to  be  performed, 
though  owing  to  detects  in  the  plans  furnished  by  the  owner  such 
result  was  not  obtained.  A  contract  to  dig  a  well  not  specifying 
the  flow  of  water  to  be  obtained,  is  performed  by  obtaining  a  flow 
even  if  insufficient  for  the  needs  of  the  owner;  and  the  contractor 
can  recover."  Thus,  if  **deep  strata  water''  is  to  be  obtained  and 
is  obtained  in  the  required  quantity,  the  owner  takes  the  risk  of 
such  water  not  being  suitable  for  his  needs."  If  a  contract  to  dig 
a  well  does  not  guarantee  results,  such  contract  will  be  regarded  as 


•  Mannix  v.  Tryon,  152  Cal.  31,  01 
Pac.  ?)83. 

•  Sully  V.  rratt,  106  La.  001,  31  So. 
161. 

lOBryHon  v.  McCone,  121  Cal.  153,  53 
Pac.  637 ;  HiUs  v.  Farminjrton,  70  Conn 
450,  39  Atl.  705;  Donerpjan  v.  San  An- 
tonio Loan  &  Trust  Co.,  101  Tex.  63i 
104  S.  W.  1061  [rehearing  denied, 
Donerpan  v.  San  Antonio  Loan  &  Trust 
Co.,  106  S.  W.  876]. 

11  Donergan  v.  San  Antonio  Loan  & 
Trust  Co.,  101  Tex.  63,  104  S.  W.  1061 
[rcliearing  denied,  Donergan  v.  San 
Antonio  Loan  &  Trust  Co.,  106  S.  W. 
876]. 

12  Gilbox  V.  MeiTill,  —  Vt.  — ,  L.  R. 
A.  1918F,  387,  104  Atl.  10;  Novelty 
Mill  Co.  y.  Heinzerling,  39  Wash.  244, 
81  Pac.  742. 

It  MacKnigfat-Flintic    Stone    Go.    v. 


New   York,    160   X.    Y.    72,    54    N.    E. 
661. 

14  Harlow  v.  Homestead,  104  Pa.  St. 
57,  45  Atl.  87. 

WFairman  v.  Ford,  70  Vt.  Ill,  39 
Atl.  748. 

1»  Skalsky  v.  Johnson,  138  Minn.  275, 
L.  R.  A.  1918A,  1084,  164  N.  W.  978; 
Omaha,  etc.,  Co.  v.  Burns,  49  Neb.  229, 
68  N.  W.  492. 

See  also.  Poland  v.  Thomaston  Face 
&  Ornamental  Brick  Co.,  100  Me.  133, 
60  Atl.  795. 

If  an  abundant  supply  of  water  is 
obtained,  the  fact  that  its  quality 
makes  it  unfit  to  use  does  not  prevent 
the  contractor  from  recovering.  Skal- 
sky V.  Johnson,  138  Minn.  275,  L.  R, 
A.  1918A,  1084,  164  N.  W.  978. 

17  Electric  Lighting  Co.  v.  Elder,  115 
Ak.  138,  21  So.  983. 
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discharged  when  it  is  reasonably  certain  that  further  performance 
will  be  of  no  benefit  to  one  of  the  parties  and  that  it  will  be  detri- 
mental to  the  otherJ*  If  the  purpose  for  which  the  well  was  to  be 
sunk  was  known  to  both  parties  and  it  was  a  term  of  such  con- 
tract by  implication  that  a  supply  of  water  suitable  for  such  pur- 
pose was  to  be  obtained,  failure  to  obtain  a  supply  su£Scient  for 
such  purpose  is  a  breach.^' 


§  2776.  Contracts  to  furnish  and  install  machinery.  A  contract 
to  furnish  or  to  install  machinery  which  is  to  be  constructed  in 
accordance  with  certain  specifications,  is  held  to  be  performed  if 
the  machinery  is  furnished  or  installed  in  accordance  with  such 
plans  and  specifications,  without  regard  to  the  ability  of  such  ma- 
chinery to  accomplish  the  work  which  the  purchaser  intends  that 
it  shall  accomplish^  One  who  furnishes  machinery  in  accordance 
with  his  contract  may  recover,  though  owing  to  the  defective  work- 
ing of  appliances  furnished  by  the  other  party  the  expected  result 
is  not  obtained.'  One  who  agrees  to  furnish  and  install  furnaces,' 
elevators  in  which  a  larger  motor*  or  deeper  cushions'  than  those 
provided  for  in  the  contract  should  have  been  specified,  a  refriger- 
ating machine,  though  defective  because  the  owner  did  not  furnish 
a  cinder  foundation  as  he  had  agreed  to  do,'  or  because  the  specific 
refrigerating  machine  contracted  for  had  not  sufficient  capacity,^  or 
boilers,  though  not  capable  of  the  pressure  desired,'  nor  having  the 
heating  surface  contracted  for,  if  made  in  exact  accordance  with 
specifications,'  or  such  as  marble  for  slabs,^'  and  who  furnishes 


19  Poland  v.  Thomaflton  Face  & 
Ornamental  Brick  Co.,  100  ^Ic.  133,  60 
All.  795. 

WSigAvorth  v.  Holcomb  (la.),  70  N. 
W.  364. 

ICurwen  v.  Quill,  16o  Mass.  373,  43 
N.  E.  203;  Cashman  v.  Proctor,  200 
Mass.  272,  86  N.  E.  284;  Gilbox  v  Mer- 
rill, —  Vt.  — ,  L.  R.  A.  1918F,  387,  104 
Atl.  10;  Thompson  Mfg.  Co.  v.  Gunder- 
son,  106  Wis.  440,  40  L.  R.  A.  850,  82 
N.  W.  299. 

2  May  Mantel  Co.  v.  Blowpipe  Co., 
03  Ga.  778,  21  S.  E.  142.  (A  pipe 
furnished  by  A  to  carry  off  dust  and 
shavings  from  B's  machinery,  which 
fails  to  work  because  the  fan  furnished 
by  B  and  set  by  A  is  defective.) 


3  Perkins  v.  Roberge,  69  N.  H.  171, 
39  Atl.  583;  Gantt  v.  Cox  &  Sons  Co., 
199  Pa.  St.  208,  48  Atl.  902. 

4  Morse  v.  Puffer,  182  Mass.  423,  65 
N.  E.  804. 

•  Muckle  V.  Payne,  198  Pa.  St.  444, 
48  Atl.  413. 

•  Dods worth  v.  Iron  Works,  66  Fed. 
483,  13  C.  C.  A.  552. 

TGubbins  v.  Lautenschlager,  74  Fed. 
160. 

•  ITaskin  Wood  Vulcanizing  Co.  v. 
Sliipbuilding  Co.,  94  Va.  439,  26  S.  E. 
87vS. 

•  City,  etc.,  Ry.  v.  Basshar,  82  Md. 
397,  33  Atl.   C35. 

lOEvanjj  v.  Mfg.  Co.,  118  Mo.  648, 
24  S.  W.  175. 
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exactly  what  he  agreed  to   furnish,   may   recover,   although   the 
chattel  proves  unsuitable  for  the  use  intended  for  it  by  vendee. 

§  2777.  Other  contracts.  One  who  agrees  to  deliver  goods  to  a 
common  carrier  for  another,  performs  so  as  to  discharge  himself 
from  liability  if  he  delivers  such  goods  in  accordance  with  the 
terms  of  the  contract  without  regard  to  the  actual  receipt  of  such 
goods  by  the  party  to  whom  they  are  consigned.^  A  common  car- 
rier who  contracts  only  to  deliver  to  the  next  carrier  discharges  its 
liability  by  so  doing,  no  matter  what  the  fate  of  the  goods  shipped.* 
The  consignor  may,  however,  under  such  circumstances,  be  liable 
for  his  own  negligence  or  improper  conduct,'  such  as  failing  to 
secure  liability  on  the  part  of  the  carrier  for  the  full  valuation  of 
the  goods.*  If  one  party  agrees  to  pay  money  to  a  third  person 
for  the  use  of  the  adversary  party,'  or  to  deposit  money  in  a  speci- 
fied bank,*  and  he  does  what  he  agrees  to  do,  he  is  discharged  from 
liability  even  if  the  adversary  party  is  unable  to  enforce  payment 
from  such  third  person  or  such  bank.  Under  a  contract  by  which 
A  agrees  to  manufacture  certain  goods  for  B,  to  store  them  and  to 
ship  them  in  certain  instalments,  the  goods  to  be  delivered  f.  o.  b. 
at  A's  station,  the  title  passed  to  B  when  A  had  completed  the 
entire  amount  of  the  product  contracted  for  and  had  placed  it  in 
the  cold-storage  plant.  From  that  time  the  risk  of  loss  was  B*s  in 
the  event  of  the  destruction  of  the  property.^  The  fact  that  the 
purchase  of  the  good  will  of  a  business  does  not  prove  financially 
advantageous  to  the  buyer,  does  not  discharge  his  duty  to  pay  the 
purchase  money  in  accordance  with  the  terms  of  the  contract.'  One 
who  agrees  to  bring  an  action  and  does  so  discharges  his  liability, 
although  a  hearing  on  the  merits  is  delayed  longer  than  was  ex- 
pected.'   One  who  agrees  to  apply  for  certain  lands  to  the  board 


1  Gottlieb  V.  Rinaldo,  78  Ark.  123,  6 
L.  R.  A.  (X.S.)  273,  93  S.  W.  750; 
Thompson -McDonald  Lumber  Co.  v. 
Morawetz,  127  Minn.  277,  L.  R.  A. 
1915E,  302,  149  N.  W.  300. 

2Courteen  v.  Kanawha  Dispatch,  110 
Wis.  610,  65  L.  R.  A.  182,  86  N.  W. 
176. 

8  Miner  v.  Harvey,  221  N.  Y.  54,  L. 
R.  A.  1917F,  559,  116  N   E.  781. 

4  Miller  v.  Harvey,  221  X.  Y.  51.  L. 
R.  A.  1917F,  659,  116  N.  E.  781. 

SKnoch  V.  Bernuth,  145  N.  Y.  ^43, 
40  K.  E.  398. 


•  Perkins  v.  Bank,  17  Wash.  100,  49 
Pac.  241. 

7  Stewart  v.  Henningsen  Produce  Co., 
88  Kan.  521,  50  L.  R.  A.  (N.S.)  Ill, 
129  Pac.  181. 

•  Ferris  v.  Pelt,  —  R.  I.  —,  2  A.  L. 
R.  768,  105  All.  360. 

•  Wallace  v.  Williams  (Tenn.),  69  S. 
W.  267.  (A  contract  by  lessor  with 
lessee  to  bring  an  action  to  evict  a 
third  person  from  adjoining  premises 
of  lessor's.) 
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of  land  conimissioiiers  and  who  does  so,  is  discharged,  although  his 
application  is  rejected  and  he  takes  no  appeal,  if  none  was  con- 
tracted f orJ'  If  the  tenant  of  a  building  grants  permission  to  erect 
a  bootblack  stand  on  a  sidewalk  at  the  risk  on  the  part  of  the 
occupant  of  the  danger  of  removal  by  the  city,  the  tenant  is  not 
liable  in  damages  to  such  occupant  if  the  city  compels  the  removal 
of  such  stand.^^ 


§  2778.  Degree  of  performance  required — Origin  of  doctrine  of 
rabrtantial  performance.  At  common  law  in  England  the  original 
rule  was  that  strict  and  literal  performance  was  necessary  to  enable 
the  party  who  alleged  performance  of  a  precedent  covenant  on  his 
part  to  recover  against  the  adversary  party ;  ^  and  in  many  cases 
the  courts  of  this  country  have  laid  down  the  same  rule  as  the 
original  common-law  rule.*  In  equity,  on  the  other  hand,  the  courts 
held  that  if  a  party  **gets  substantially  that  for  which  he  bargains, 
he  must  take  a  compensation  for  a  deficiency  in  value,''  and  accord- 
ingly, on  the  theory  of  substantial  performance,  they  frequently 
decreed  specific  performance  and  rendered,  allowed  or  imposed 
compensation  for  a  deficiency  where  there  was  no  strict  and  literal 
performance.'  In  modern  law  the  equitable  theory  rather  than  the 
original  common-law  theory  has  prevailed,  and  it  is  held  by  the 
great  weight  of  authority  that  recovery  may  be  had  without  strict 
and  literal  performance,  if  the  party  who  seeks  to  recover  can 


lOSchwede  v.  Hemrich,  29  AVash.  124, 
60  Pac.  643. 

11  Speliopouloa  v.  Schick,  129  Wis. 
656,  109  N.  W.  6C8. 

IDorrington  v.  East,  1  Yelv.  87; 
Farrer  v.  Nightin<ral,  2  Esp.  639;  Ellis 
V.  Hamlen,  3  Taunt.  52;  Lord  v. 
Stephens*,  1  Y.  &  Coll.  Exch.  222;  For- 
man  v.  Tlie  Liddesdale  [1000],  A.  C. 
190. 

2  Colorado.  Lombard  v.  Overland 
Ditfh  and  Keservoir  Co,  41  Colo.  2.53, 
92  Pac.  605, 

New  Hampshire.  Bruce  v  Snow,  20 
N.  n.  4S4. 

New  York.  Dauchcy  v  Drake,  85 
N.  V.  407. 

Ohio,    nees  v.  Smith,  1  Ohio  124. 

Oregon,  ^^'hite  v.  Price,  66  Or.  376, 
108  Pac.  776. 


For  a  case  in  which  substantial  per- 
formance Tvas  reco<rnized  in  e()uit7  but 
not  at  law,  see  Bees  ▼.  Smith,  1  Ohio 
124 

•  Dyer  v.  Hargrave,  10  Ves.  Jr.  605; 
Clenton  v.  Gower,  Cases  Temp.  Finch 
164;  Howland  v.  Norris,  1  Cox  Ch  69; 
Calcraft  v.  Roebuck,  1  Ves.  Jr.  221; 
Guest  V.  Homfray,  5  Ves.  Jr.  818 
(obiter);  McQueen  v.  Farquhar,  11  Ves. 
Jr.  467;  Stapylton  y.  Scott,  13  Ves.  Jr. 
425;  Green  v.  Low,  22  Beav.  625;  Wil- 
kinson V.  Clements,  L.  R.  8  Ch.  96; 
liny  ward  v.  Leonard,  24  Ma<<s.  (7 
Pick.)  181,  16  Am.  Dec.  269;  Heckmann 
V    Pinkney.  81  N.  Y   211. 

For  substantial  performance  as  to 
title  and  as  to  time  of  conveyance,  see 
Bees  y.  Smith,  1  Ohio  1^. 
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show  substantial  performance/    The  existence  of  the  doctrine  of 


4  United  States.  Woodruff  ▼.  Hough, 
01  U.  S.  596,  23  L.  ed.  332;  Kauffman 
V.  Raeder,  108  Fed.  171,  54  L.  R.  A. 
247,  47  C.  C.  A.  278;  Elizabeth  v.  Fitz- 
gerald, 114  Fed.  547,  52  C.  C.  A.  321; 
Destructor  Co.  v.  Atlanta,  232  Fed. 
746. 

Alabama.  Burnett  Cigar  Co.  y.  Art 
Wall  Paper  Co.,  164  Ala.  547,  51  So. 
263;  Catanzano  v.  Jackson,  —  Ala.  — , 
73  So.  510. 

Arkansas.  Fitzgerald  v.  La  Porte, 
64  Ark.  34,  40  S.  W.  201. 

California.  Griffith  v.  Happersberger, 
86  Cal.  605,  614,  25  Pac.  137,  487; 
Hill  V.  McKay,  94  Cal.  5,  29  Pac.  406; 
Connell  v.  Higgins,  170  Cal.  541,  150 
Pac.  700;  Smith  v.  Mathews  Const. 
Co.,  —  Cal.  — ,  179  Pac.  205. 

Colorado.  Lombard  v.  Overland  Ditch 
A  Reservoir  Co.,  41  Colo.  253,  92  Pac. 
605. 

Connecticut.  Morehouse  v.  Bradley, 
80  Conn  Oil,  69  Atl  937;  Daly  v.  New 
Haven  Hotel  Co ,  91  Conn  280,  99  Atl. 
853;  Fa^'erholm  v.  Kielson,  —  Conn. 
— ,  106  Atl  333. 

Illmois.  Evans  v.  Howell,  211  111. 
85,  71  N.  £.  854;  Bloomington  Hotel 
Co  V  Garthwait.  227  111  613,  81  N. 
£  714;  Concord  i\]Mirtment  House  Co. 
y.  O'Brien.  228  111.  360,  81  N  E  1038; 
Peterson  v  Pusey,  237  111.  204,  86  N. 
E.  692;  Erikson  v.  Ward,  266  111  259, 
107  N.  E    593. 

Iowa.  Aetna,  etc.  Works  v.  Kos- 
suth  County.  79  la.  40,  44  N.  W.  215; 
Old  Settlers'  Inv.  Co.  v.  Marshall  Vine- 
gar, Pickle  &,  Soap  Co,  137  la.  558,  113 
N.  W.  326;  Birdsall  v.  Perry  Gas 
Works,  181  la.  1268,  161  N.  W.  304. 

Kansas.  Lofsted  v.  Bohman,  88 
Kan  660,  129  Pac.  1168;  Sipe  v.  Sipe, 
102  Kan.  742,  L.  R.  A.  1918E,  1029,  173 
Pac    13. 

Kentucky.  Vincennes  Bridge  Co.  v. 
Walker,  181  Ky.  651,  205  S.  W.  778. 


Loniiiana.     Dngue  v.  Levy,  114  La. 
21,  37  So.  095. 
Haine.    Hattin  v.  Chase,  88  Me.  237.. 

33  AtL  989. 

Maryland.  Nes  ▼.  Union  Trust  Co., 
104  Md.  15,  64  Atl.  310. 

Maisachnsetts.  Hennessey  v.  Pres- 
ton, 219  Mass.  61,  106  K.  E.  570. 

Michigan.  Phelps  v.  Beebe,  71  Mich. 
554,  39  N.  W.  761. 

Minnesota.  Leeds  v.  Little,  42  Minn. 
414,  44  N.  W.  309;  Hoglund  v.  Sorte- 
dahl,  101  Minn.  359,  112  N.  W.  408 
(obiter);  Peet  ▼.  East  Grand  Forks, 
101  Minn.  518,  112  N.  W.  1003. 

New  York.  Flaherty  v.  Miner,  123 
N.  Y.  382,  25  N.  E.  418;  Crouch  v. 
Gutmann,  134  N.  Y.  45,  30  Am.  St.  Rep. 
608,  31  N.  E.  271;  Steel  Storage  & 
Elevator  Const.  Co.  v.  Stock,  225  N.  Y. 
173,  121  N.  E.  786   (obiter). 

North  Carolina.  Russell  v.  Iredell 
County,  123  N.  Car.  264,  31  S.  E.  717. 

North  Dakota.    Torgerson  v.  Hauge, 

34  N.  D.  646,  3  A.  L.  R.   164,  159  N. 
W.  6. 

Ohio.  Goldsmith  v.  Hand,  26  O.  S. 
101 ;  Kane  v.  Stone  Co.,  39  O.  S.  1. 

Oklahoma.  Wielx»ner  v.  Peoples,  44 
Okla    32,  142  Pac.  1036. 

Pennsylvania.  Gallagher  y.  Sharp- 
less,  134  Pa.  St.  134,  10  Atl.  491; 
Moore  v  Carter,  146  Pa.  St.  492,  23 
Atl.  243;  Morgan  v.  Gamble,  230  Pa. 
St.  165,  79  Atl.  410;  Otis  Elevator  Co. 
V.  Flanders  Realty  Co.,  244  Pa.  St.  186, 
90  Atl.  624. 

South  Carolina.  Kenan  v.  Yorkvtlle 
Cotton  Oil  Co.,  109  S.  Car.  462,  1  A.  L. 
R.  1387,  96  S.  E   524. 

Tennessee.  Carolina  Spruce  Co.  v. 
Black  Mountain  R.  Co.,  139  Tenn.  137, 
201  S.  W.  154. 

Texas.  Linch  v.  Elevator  Co.,  80 
Tex    23,  15  S.  W.  208. 

Utah.  Foulger  v.  McGrath,  34  UUh 
86,  95  Pac.  1004. 
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substantial  performance  has  been  denied  in  earlier  eases,'  and  this 
denial  is  occasionally  reiterated;'*  but  the  doctrine  must  neverthe- 
less be  regarded  as  thoroughly  established  at  modern  law  by  the 
great  weight  of  authority.  It  is  therefore  error  to  charge  the  jury 
that  unless  the  plaintiff  has  been  discharged'  by  impossibility  and 
the  like,  he  can  recover  only  if  he  has  shown  performance  of  the 
contract  according  to  its  terms,  since  such  a  charge  eliminates  sub- 
stantial performance  of  the  contract.^ 

In  some  jurisdictions  the  doctrine  of  substantial  performance 
was  first  recognized  at  law  in  building  contracts.*  While  language 
is  occasionally  used  which  seems  to  indicate  that  the  courts  feel 
that  the  doctrine  of  substantial  performance  at  law  is  limited  to 
building  contracts,  or  at  least  finds  its  ordinary  application  in  such 
contracts,*  the  doctrine  is  not  thus  limited,  but  it  applies  to  con- 
tracts of  other  classes.^*  One  of  the  reasons  which  induced  the 
courts  to  apply  the  doctrine  of  substantial  performance  to  building 
contracts  before  they  applied  it  to  contracts  of  other  classes,  was 


Washington.  Lavanway  v.  Cannon, 
37  Wash.  593,  79  Pac.  1117. 

Wisconsin.  Meincke  v.  Falk,  61  Wis. 
623,  50  Am.  Rep.  137,  21  N.  W.  785; 
Manning  v.  School  District,  124  Wis. 
84,  102  N.  W.  356;  Manthey  v.  Stock, 
133  Wis.  107.  113  N.  W.  443  (obiter) ; 
FoeUer  v.  Heintz,  137  Wis.  169,  24  L. 
R.  A.   (N.S.)  327,  118  N.  W.  543. 

•  Blakeslee  ▼.  Holt,  42  Conn.  226 
(obiter). 

The  opposite  view  was  expressed  in 
earlier  Connecticut  cases  such  as  Smith 
V.  Scott's  Ridge  School  District,  20 
Conn.  312,  and  In  later  cases  such  as 
Pinches  y.  Swedish  Evangelical  Lu- 
theran Church,  55  Conn.  183,  10  All. 
264,  and  Chariott  v.  McMuUen,  84  Conn. 
702,  81  AtL  65. 

i  It  has  been  repeated  «8  to  English 
and  Canadian  law  in  Sherlock  v. 
Powell,  26  Ont.  App.  407. 

It  is  said  that,  to  recover  on  a  con- 
tract, performance  must  be  shown. 
This,  probably,  is  not  meant  to  exclude 
substantial  performance.  Eyerman  v. 
Mount  Sinai  Cemetery  Asso.,  61  Ma 
480. 


It  is  said  that,  to  recover  on  general 
assumpsit,  full  performance  must  be 
shown.  This  is  probably  not  intended 
to  exclude  substantial  performance. 
Blankenship  v.  Decker,  34  Mont.  202, 
85  Pac.  1035;  Riddell  v.  Peck- William- 
son Heating  &  Ventilating  Co.,  27 
Mont.  44,  60  Pac.  241;  Cook  v.  Gallatii 
Railroad  Co.,  28  Mont.  609,  73  Pac. 
131 ;  McFarland  v.  Welch,  48  Mont.  196, 
136  Pac.  304;  Waite  v.  Shoemaker,  50 
Mont.  264,  146  Pac.  736;  De  Young  v. 
Benepe,  —  Mont.  — ,  176  Pac.  600. 

7Fagerholm  v.  Nielson,  —  Conn.  — , 
106  Atl.  333. 

iSee  §2784. 

In  equity  the  doctrine  of  substantial 
performance  seems  to  be  recognized 
first  in  contracts  for  the  sale  of  realty. 
See  §2785. 

I  Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Glue  Co.,  120  Wis.  1,  97 
N.  W.  516;  Foeller  v.  Heintz,  137  Wis. 
169,  24  L.  R.  A.  (N.S.)  327,  118  N.  W. 
543. 

10  See  H  2785  et  seq. 
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probably  the  fact  that  the  work  which  was  done  under  a  building 
contract  to  the  material  which  weis  furnished  thereunder  was  abso- 
lutely lost  to  the  contractor  unless  some  compensation  in  money 
could  be  given  to  him.  In  contracts  for  the  sale  of  chattels  and 
the  like,  the  party  who  is  not  in  default  may  be  required  to  permit 
the  party  in  default  to  regain  possession  of  the  chattels  and  the 
title  thereto,  if  such  chattels  are  not  in  compliance  with  the  terms 
of  the  contract ;  and  the  law  may  give  to  the  party  who  is  not  in 
default  the  choice  between  returning  such  chattels  and  accepting 
them  as  performance  of  the  contract  and  as  waiving  at  least  his 
right  to  avoid  the  contract  for  any  deficiency  therein."  In  build- 
ing contracts,  on  the  other  hand,  the  materials  become  a  part  of 
the  realty  and  the  labor  which  is  expended  is  applied  to  the  realty. 
Neither  materials  nor  labor  can  be  restored  to  the  contractor.  Even 
if  the  materials  could  be  restored  to  him  in  theory,  it  would,  as  a 
rule,  be  practically  a  denial  of  his  right  to  recover ;  since  ordinarily 
the  cost  of  removing  the  material  would  exceed  the  value  of  the 
material  in  the  condition  in  which  it  would  be  after  such  removal. 
For  these  reasons  the  doctrine  of  substantial  performance  was  first 
recognized  in  building  contracts.^^ 

§  2779.  Amount  of  recovery  in  case  of  substantial  performance. 

The  theory  of  substantial  performance  is  that  there  is  performance 
which,  on  the  one  hand,  is  less  than  strict  and  literal  performance,' 
but  which,  on  the  other  hand,  is  so  close  to  strict  and  literal  per- 
formance that  it  can  not  be  regarded  as  breach.*  The  amount 
which  the  party  who  has  performed  substantially  is  entitled  to 
recover  should  therefore  be  something  less  than  he  would  have 
been  entitled  to  recover  in  case  of  strict  and  literal  performance; 
but  on  the  other  hand  the  consequences  of  breach  ought  not  to 
attach  to  substantial  performance.' 

In  most  jurisdictions  this  distinction  is  observed.  On  the  one 
hand,  the  party  who  has  performed  substantially  is  not  entitled  to 
recover  the  full  contract  price.*    On  the  other  hand,  the  contract 

11  For  this  distinction,  see  Danforth  amount     of    Buch     recovery,    see    ch. 

V.  Freeman,  69  N.  H.  466,  43  Atl.  621.  LXXXVTIT. 

See  also,  ch.  LXXXIV.  4  Keeler  v.  Rerr.  157  III.  67,  41  S.  E. 

«See  §2784.  750.     See  however,  Brown' v.  Needles, 

1  See  §  2778.  —  In.   - ,   170  N.  W.  804,  where  the 

2  See  ch.  LXXXIV.  adversary  party  refused  to  allow  fnr^ 

3  For  the  right  to  recover  on  quasi-  ther  performance, 
contract  in  case  of  breach,  and  for  the 
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price  with  necessary  deduction  should  be  the  basis  for  the  amount 
of  recovery  and  it  is  not  proper  to  fix  the  amount  of  recovery  at 
the  value  of  the  performance  to  the  owner.* 

If  the  contract  has  been  performed  substantially,  and  deviations 
from  strict  and  literal  perfoimance  of  the  contract  have  been  made, 
which  are  comparatively  immaterial  and  which  are  not  made  will- 
fully or  in  bad  faith,  the  party  so  performing  can  recover  the  con- 
tract price,  less  the  amount  of  damages  caused  by  such  deviation.* 
Where  interest  may  be  allowed  as  damages,  the  measure  of*  recovery 
is  said  to  be  the  contract  price  less  the  damage  due  to  defective 
performance,  together  with  interest  thereon.^ 


SHayward  v.  Leonard,  24  Mass.  (7 
Pick.)    181,   19  Am.  Dec.  269. 

This  is  sometimes  explained  as 
equivalent  to  the  value  of  the  perform- 
ance to  the  owner,  "although  the  true 
measure  of  damages,  where  an  action 
will  not  lie  upon  the  contract,  is  the 
additionnl  value  to  the  land  of  the  de- 
fendant  by  reason  of  the  labor  per- 
formed and  the  materials  furnished  by 
the  plaintiffs  (see  Gillis  v.  Cobe,  177 
Mass.  584),  yet  this  value  may  in  many 
cases  1)6  as<*ertained  by  deducting;  from 
the  contract  ])rice  wliat  Die  house  was 
wortli  less  to  tlie  defendant  by  reason 
of  the  deviations  from  the  contract. 
Hay  ward  v.  Leonard,  7  Pick.  181; 
Walker  v.  Orange,  16  Gray  103;  Cardell 
V.  Bridge,  0  Allen  355;  Powell  v.  How- 
ard, 109  Mass.  102;  Cullen  v.  Sears. 
112  Mass.  2i>0;  Wliite  v.  Mcl^ren.  151 
Mass.  553;  McCue  v.  WHiitwell,  156 
Mass.  205,  207."  Norwood  v.  Lathrop, 
178  Mass.  206,  59  N.  E.  650. 

i  United  States.  Kauffman  v  Raeder, 
108  Fed.  171,  64  L.  R.  A.  247,  47  C. 
C.  A.  278. 

California.  City  Street  Improvement 
Co.  V.  Kroh,  168  CaL  308,  110  Pac.  0;W; 
Jones  Steel  Co.  v.  Abner  Doble  Co., 
162  Cal.  407,  123  Pac.  290. 

Connecticut.  Morehouse  v.  Bradley, 
80  Conn.  611,  60  Atl.  937. 

Hlinois.  Bloomington  Hotel  Co.  y. 
Garthwait,  227  111.  613,  81  N.  E.  714; 


Peterson  v.  Pusey.  237  111.  204,  86  N. 
E.  602. 

Iowa.  Old  Settlers'  Inv.  Co.  v.  Mar- 
shall Vinegar,  Pickle  &  Soap  Co.,  137 
la.  558,  113  N.  W.  326. 

Louisiana.  Dugue  v.  Levy,  114  La. 
21.  37  So.  905. 

Maine.  Hattin  ▼.  Chase,  88  Me.  237, 
33  Atl.  080. 

Minnesota.  Peet  v.  East  Grand 
Forks,  101  Minn.  518.  112  N.  W.  1003. 

New  Jersey.  Korman  v.  Livesey,  91 
N.  J.  L.  600,  103  Atl.  381. 

New  York.  Crouch  v.  Gutmann,  134 
N.  Y.  45,  30  Am.  St.  Rep.  608,  31  N. 
E.  271. 

Ohio.  Goldsmith  v.  Hand,  26  O.  S. 
101;  Kane  v.  Stone  Co.,  30  O.  S.  1. 

Oregon.  Edmunds  v.  Welling.  57  Or. 
103,  110  Pac.  533. 

Pennsylvania.  Morgan  v.  Gamble, 
230  Pa.  St.  165,  79  Atl.  410. 

Utah.  Foulger  v.  McGrath,  34  Utah 
86,  05  Pac.  1004. 

Virginia.  Smith  v.  Packard,  04  Va. 
730,  27  S.  E.  586. 

Wisconsin.  Foeller  v.  Heintz,  137 
Wis.  169,  24  L.  R.  A.  (N.S.)  327,  118 
N.  W.  643. 

See  also,  as  to  damages  for  delay  in 
performance.  Van  Buren  v.  Digges,  62 
U.   S.    (11   How.)    461.   13   L.   ed.   771. 

THcaly  V.  Fallon,  69  Conn.  228,  37 
Atl.  495. 
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In  some  of  the  cases  a  distinction  has  been  suggested  between 
cases  of  substantial  performance  in  which  the  deviation  from  strict 
and  literal  performance  consists  of  omissions  merely  and  in  which 
strict  and  literal  performance  can  be  obtained  by  supplying  such 
omissions,  and  cases  of  substantial  performance  in  which  the  devi* 
ation  from  strict  and  literal  performance  runs  through  so  much  of 
the  performance  that  has  been  tendered  that  strict  and  literal  per- 
formance is  not  possible  without  a  very  material  reconstruction. 
If  the  deviation  from  strict  and  literal  performance  consists  of 
omissions  rather  than  of  defects  in  ])erformance,  so  that  strict  and 
literal  performance  can  be  furnished  by  supplying  such  omissions, 
the  amount  of  such  damages  is  usually  said  to  be  the  expense  of 
furnishing  complete  performance  of  the  original  contract  strictly 
and  literally.*    If  the  deviation  from  strict  and  literal  performance 


I  Connecticut.  Daly  v.  New  Haven 
Hotel  Co.,  91  Conn.  280,  09  Ail    a'>3. 

Illinois.  Keeler  v.  Herr,  157  111.  67, 
41  N.  E.  750. 

KAkisas.  MacCulloupfh  v.  Hayde,  82 
Kan.  734,  109  Pac.  176;  Lofated  v. 
Bohman,  88  Kan.  600.  129  Pac.  1168. 

Massachusetts.  Burke  v.  Coyne,  188 
Mass.  401,  74  N.  E.  942. 

Michigan.  Phelps  v.  Beebe,  71  Mich. 
554,  39  N.  W.  761. 

Missouri.  Haysler  v.  Owen,  61  Mo. 
270. 

New  York,  Flaherty  v.  Miner,  123 
N.  Y.  382,  25  N.  E.  418. 

Oregon.  Edmunds  v.  Welling,  57  Or. 
103,  110  Pac.  533. 

Utah.  Foulger  ▼.  McGrath,  34  Utah 
86,  95  Pac.  1004. 

Wisconsin.  Foeller  v.  Heintz,  137 
Wis.  169,  24  L.  R.  A.  (N.S.)  327,  118 
N.  W.  543;  Buchhols  v.  Rosenberg,  163 
Wis.  312,  156  N.  W.  946. 

''In  the  determination  of  the  amount 
of  deduction  which  ought  to  be  made 
in  the  application  to  specific  cases  of 
the  rule  stated,  regard  must  be  had  to 
the  circumstances  which  each  presents. 
A  difTerent  method,  for  instance,  is  re- 
quired to  accomplish  the  ends  of  justice 
where  the  shortcomings  are  such  as 
may  be  remedies  and  completion  ac- 


cording to  the  contract  had  without 
substantial  interference  with  the 
Htnieture  of  the  building  than  where 
the  remedy  and  completion  involve 
Bubntantial  structural  changes.  In  the 
first  eH!«e,  and  that  upon  the  finding  is 
this  case,  the  approved  method  under 
ordinary  conditions  is  to  deduct  from 
the  contract  price  such  sum  as  it  would 
cost  to  make  the  work  comply  with 
the  contract.  In  the  latter  case,  the 
amount  of  deduction  might  be  meas- 
ured by  the  diminished  value  of  the 
building  to  the  owner  by  reason  of  the 
defects.  In  any  case,  the  deduction  is 
to  be  so  determined  that  the  owner's 
resultant  payment  will  be  fair  and 
reasonable  compensation  with  reference 
to  the  contract  price  for  what  of  value 
to  him  he  has  received  and  no  more, 
and  that  the  contractor  shall  receive 
a  fair  reward  determined  by  the  con- 
tract standard  for  the  benefit  conferred 
by  him  in  his  attempt  to  execute  the 
contract."  Daly  v.  New  Haven  Hotel 
Co.,  91  Conn.  280,  99  Atl.  a53. 

"The  'contractor  is  entitled  to  re- 
cover the  contract  price,  less  such  de- 
ductions therefrom  as  will  make  good 
to  the  proprietor  the  imperfections  In 
the  work.  Such  equivalent  for  the  im- 
perfections and  the  substantially  oom- 
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nrns  tfarongh  the  entire  performance  of  the  contract,  so  that  strict 
and  literal  performance  can  be  furnished  only  by  a  destruction  of 
the  work  which  has  been  done,  and  a  reconstruction  in  accordance 
with  the  terms  of  the  contract,  and  if  such  performance  is  never- 
theless such  a  compliance  with  the  terms  of  the  contract  that  it  can 
be  regarded  as  substantial  performance,'  the  amount  of  recovery  is 
said  to  be  the  contract  price  less  the  diminished  value  of  the  per- 
formance to  the  owner  by  reason  of  such  defects.^*  This  rule  has 
been  adopted  where  a  concrete  floor  was  constructed  in  a  defective 
manner ;  but  in  this  case  each  party  requested  a  similar  instruction, 
and  the  real  point  decided  was  that  even  if  such  instruction  were 
erroneous,  a  party  at  whose  request  it  was  given  could  not  com- 
plain of  error  in  giving  it.^^  If  a  defect  in  construction  can  be 
corrected  by  making  comparatively  slight  additions  and  changes, 
the  property  owner  can  not  recover  the  cost  of  entire  reconstruc- 
tion." If  a  contract  for  constructing  a  concrete  floor  is  performed 
substantially,  but  not  literally,  the  property  owner  is  not  entitled 
to  the  cost  of  resurfacing  the  floors  unless  such  resurfacing  is  a 
reasonable  and  practicable  method  of  correcting  such  defects^' 


pleted  work  are  regarded  as  affording 
the  proprietor  the  full  performance  of 
the  contract  to  which  he  is  entitled. 
So  far  as  the  imperfections  can  be 
remedied  without  any  great  sacrifice  of 
woric  and  material  wrought  into  the 
subject  of  the  contract  and  the  pro- 
prietor's property,  the  contract  price 
is  to  be  reduced  by  so  much  as  will 
measure  the  reasonable  cost  of  apply- 
ing such  remedy;  and  otherwise  the 
contract  price  is  to  be  rebated  to  the 
extent  of  tlie  diminished  value  of  the 
subject  of  the  contract  by  reason  of 
the  defects.' "  Manning  v.  School  Dis- 
trict, 124  Wis.  84,  102  N.  W.  356 
[quoted  in  Foeller  y.  Heintz,  137  Wis. 
1G9,  118N.  W.  543]. 

tSee  S2704. 

It  Connecticut.  Pinches  v.  Swedish 
Evangelical  Lutheran  Church,  55  Conn. 
183,  10  Atl    204. 

Georgia.  Small  v.  Lee,  4  Ga.  App. 
305,  01  S    E    8.*J1. 

Massachusetts.  Cullen  y.  Sears,  112 
Hass.  209. 


New  Hampshire.  Danforth  y.  liVee- 
man,  60  N.  H.  466,  43  Atl.  621. 

Oregon.  Edmunds  v.  Welling,  57  Or. 
103,  110  Pac.  533. 

Wisconsin.  Sherry  y.  Madler,  123 
Wis.  621,  101  N.  W.  1095;  Buchholz  v. 
Rosenberg,  16:)  Wis.  312,  156  N.  W. 
046. 

11  Iron  aad  Mfg.  Co.  v.  Stanfield, 
112  Md.  360,  76  AtL  854. 

12 Daly  y.  New  Haven  Hotel  Co,  91 
Conn.  280,  99  AtL  853. 

WNorcross  Bros.  Co.  v.  Vose,  199 
Mass.  81,  85  N.  E.  468. 

*The  finding  of  the  auditor  that  the 
concrete  floors  were  not  constructed  in 
accordance  with  the  specifications  was 
unquestioned.  Not  only  was  the  align- 
ment imperfect  and  the  workmauHhip 
poor,  but  the  material  used  for  top- 
.  x>ing,  instead  of  being  composed  of  the 
ingredients  specified,  showed  the  pres- 
ence of  foreign  substances,  which  not 
only  detracted  from  the  appearance  of 
the  floors,  but  being  imbedded  in  their 
surface  became  loose  as  the  floors  were 
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In  some  cases,  however,  it  has  been  said  that  the  measure  of  re- 
covery is  the  reasonable  value  to  the  owner  of  the  performance 
which  is  furnished  as  long  as  such  reasonable  value  does  not  exceed 
the  contract  price ;  ^*  or  it  has  been  said  that  the  amount  of  recov- 
ery is  such  reasonable  value  less  the  deductions  necessary  to  com- 
plete the  contract,^*  or  less  the  cost  of  correcting  the  defective 
work  as  far  as  it  could  be  corrected  reasonably.^*  This  measure  of 
recovery  may  be  allowed  in  jurisdictions  in  which  a  party  who  is 
in  default  may  recover  reasonable  compensation  for  the  value  of 
the  performance  which  he  has  furnished,  without  regard  to  the 
contract."  It  should  not,  however,  be  applied  in  cases  of  substan- 
tial performance,  since,  if  the  substantial  performance  is  to  be  given 
effect,  the  contract  should  be  the  measure  of  the  recovery  and  not 


used,  leaving  small  cavities,  whicb  aa 
a  source  of  duRt  seriously  depreciated 
the  value  of  the  building  for  use  as  a 
piano  factory.  The  plaintiff  having 
failed  to  comply  with  the  contract,  and 
the  defective  work  not  having  been 
accepted,  the  defendant  could  recoup 
as  damages  the  difference  between  the 
value  of  the  floors  if  they  had  been 
built  as  designed,  and  their  value  as 
built  and  left  by  the  plaintiff.  Burke 
V.  Coyne,  188  Mass.  401,  405,  and  cases 
cited.  Eastern  Expanded  Metal  Co.  v. 
Webb  Granite  &  Construction  Co.,  195 
Mass.  356. 

"This  general  rule  was  given  and 
fully  explained.  The  jury,  however, 
had  viewed  the  premises,  and  what 
they  had  seen  as  to  the  condition  of 
the  surface  and  general  character  of 
the  work  being  evidence  of  its  value  to 
be  considered  with  other  testimony,  the 
judge  directed  their  attention  to  the 
defendant's  position,  that  the  only 
feasible  way  in  which  the  floors  could 
be  rendered  serviceable  was  to  recon- 
struct the  surface  by  putting  on  the 
finish  called  for  by  the  contract.  Smith 
V.  Morse,  N8  Mass.  407,  409,  410.  They 
then  were  instructed,  if  they  found 
that,  instead  of  using  the  floors  as 
they  had  been  left,  resurfacing  was  not 
only    a    reasonable    but    a    practical 


method  of  repairing  the  defects,  their 
estimate  of  the  cost  would  measure  the 
extent  of  the  damages.  But  if  they 
deemed  such  repairs  to  have  been  in- 
expedient, or  the  evidence  was  insuffi* 
cient  to  enable  them  to  estimate  the 
probable  expense,  they  were  to  give  the 
matter  no  further  consideration.  These 
instructions  being  the  equivalent  of 
saying  that,  the  plaintiff  having  broken 
the  contract,  the  damages  suffered  by 
the  defendant  were  measured  by  the 
difference  between  the  value  of  the 
floors  when  flnished  in  accordance  with 
the  specifications  and  their  value  in 
the  condition  in  which  the  plaintiff 
left  them,  the  plaintiff  has  no  just 
cause  for  complaint.  Veazie  v.  Hos- 
mer,  11  Gray  306;  Olds  v.  Mapes-Reeve 
Construction  Co.,  177  Mass.  41,  43; 
Hebb  V  Welsh,  185  Mass.  335,  337.  By 
the  terms  of  the  report  the  verdict  is 
to  stand."  Norcross  Bros.  Co.  v.  Vose, 
100  Mass   81,  85  N.  E.  468. 

14  Estep  V.  Fenton,  66  111.  467 ;  Nor- 
wood V.  Lathrop,  178  Mass.  208,  59  N. 
E.  650. 

15  Hooper  v.  Cuneo,  227  Mass.  37,  116 
N.  E.  2.37. 

18  Danforth  v.  Freeman,  69  N.  H.  466, 
43  Atl.  021. 
n  See  ch.  LXXXVin. 
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the  reasonable  value  of  the  performance  furnished  thereunder.  If 
the  performance  is  regarded  as  substantial,  and  if  substantial  per- 
formance is  to  be  regarded  as  analogous  in  any  way  to  complete 
performance,  each  party  should  be  given  the  benefit  of  the  bargain 
into  which  he  has  entered;  and  the  parties  should  not  be  treated 
as  if  the  contract  had  been  discharged  without  performance,  leav- 
ing the  rights  of  the  parties  to  be  adjusted  on  the  theory  of  quasi- 
contract. 

In  some  of  the  cases  at  least  in  which  performance  is  referred 
to  as  substantial  performance,  the  courts  really  mean  that  the  per- 
formance is  short  of  substantial  performance,  but  that  the  adver- 
sary party  with  full  knowledge  of  the  defects  and  omissions  in  per- 
formance has  elected  to  accept  the  performance  which  is  tendered 
to  him.  Cases  of  this  sort  are  to  be  explained  by  the  doctrine  of 
waiver,  so  called,'*  rather  than  on  the  theory  of  substantial  per- 
formance in  the  correct  sense  of  the  term. 

§  2780.  Definitions  of  substantial  perfonnance.  It  is  generally 
assumed  that  '*  substantial  performance  *'  is  a  term  which  repre- 
sents a  definite  idea  and  which  accordingly  can  be  defined.  It  has 
been  said  that  substantial  performance  exists  ''if  there  has  been  an 
honest  and  faithful  performance  of  the  contract  in  its  material  and 
substantial  parts  and  no  willful  departure  from  or  omission  of  the 
essential  points  of  the  contract.'' '  Substantial  performance. is  said 
to  exist  **  where  there  has  been  no  willful  departure  from  the  terms 
of  the  contract  and  no  omission  in  essential  points  and  it  has  been 
honestly  and  faithfully  performed  in  its  material  and  substantial 
particulars,"  and  the  only  variance  from  strict  and  literal  perform- 
ance consists  of  "technical  or  unimportant  omissions  or  defects."* 


II  See  ch.  LXXXTV. 

1  Bloom  in  j?ton  Hotel  Co.  v.  Garth- 
wait,  227  111.  613,  81  N.  E.  714. 

2  Peterson  v.  Pusey,  SZI  111.  204,  86 
N.  E.  692. 

"The  equitable  doctrine  of  substan- 
tial performance  is  intended  for  the 
protection  and  relief  of  those  who  have 
faithfully  and  honestly  endeavored  to 
perform  their  contracts  in  all  material 
and  substantial  particulars,  so  that 
their  right  to  compensation  may  not 
be  forfeited  by  reason  of  mere  techni- 
cal, inadvertent,  or  unimportant  omis- 


sions or  defects.  It  is  incumbent  on 
him  who  invokes  this  protection  to 
present  a  case  in  which  there  has  been 
no  willful  omission  or  departure  from 
the  terms  of  his  contract.  If  he  fails 
to  do  so,  the  question  of  substantial 
performance  should  not  be  submitted 
to  the  jury."  Gillespie  Tool  Co.  v. 
Wilson,  123  Pa.  St.  19  [quoted  in  Mor- 
gan V.  Gamble,  230  Pa.  St.  166,  79  Atl. 
410]. 

•*The  proper  rule  is  stated  in  Ash- 
land I*.,  S.  &  C.  Co.  V.  Shores,  106  Wis. 
122,    81    N.    W.    136,    in   effect,   thus: 
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It  is  said  to  be  unsafe  to  submit  a  case  of  substantial  performance 
to  a  jury  without  defining  the  term  ''substantial  performance."  ' 


When  a  contract  has  not  been  fully, 
but  has  been  substantially,  performed, 
in  that  it  has  been  in  good  faith  com- 
plied with  in  all  essentials  to  the  full 
accomplishment  of  that  which  was 
contracted  for  (Manitowoc  Steam 
Boiler  Works  v.  Manitowoc  Glue  Co., 
120  Wis.  1,  97  N.  W.  615),  and  the 
contract  labor  and  material  wrought 
into  the  property  of  the  proprietor  has 
been  appropriated  to  the  use  intended, 
such  contractor  is  entitled  to  recover 
the  contract  price,  less  such  deductions 
therefrom  as  will  make  good  to  the 
proprietor  the  imperfections  in  the 
work."  Manning  v.  School  District,  124 
Wis.  84,  102  N.  W.  356. 

For  a  discussion  of  the  nature  of 
substantial  performance,  see  Foeller  v. 
Heintz,  137  Wis.  160,  24  L.  R.  A.  (N.S.) 
327,  118  N.  W.  643. 

Substantial  performance  is  said  to 
exist  "wliere  the  failure  is  mere  incon- 
siderable incompleteness,  and  the  ex- 
pense of*  completion  is  easy  of  ascer- 
tainment," and  also  in  cases  in  which 
the  benefits  of  defective  performance 
have  been  accepted  voluntarily.  Mani- 
towoc Steam  Boiler  Works  v.  Mani- 
towoc Glue  Co.,  120  Wis.  1,  97  N.  W. 
515. 

S  Manning  v.  School  District,  124 
Wis.  84,  102  N.  W.  356. 

'*The  learned  court,  though  using  tho 
term  'substantial  performance'  many 
times  in  the  instructions  as  to  each 
particular  feature  of  the  agreement, 
yet  singularly,  as  we  have  said,  failed 
entirely  to  enlighten  the  jury  as  to 
what  was  meant  thereby.  That  is  a 
very  unsafe  way  to  submit  a  case.  It 
Is  very  liable  to  result  in  tlie  jury  not 
passing  upon  the  vital  point  at  issue. 
The  term  'substantial  performance'  is 
by  no  means  without  limitation  of  a 
legal   nature.     The    rule    allowing    a 


recovery  on  a  contract  for  such  per- 
formance is  equitable  in  its  nature.  It 
is  really  a  judicial  invasion  of  strict 
contract  right  out  of  regard  for  the 
contractor  who  would  otherwise,  with- 
out bad  faith,  but  through  mere  in- 
advertence, suffer  great  or  substantial 
loss,  and  the  proprietor  be  correspond- 
ingly enriched,  perhaps  obtaining  for 
all  practical  purposes  just  what  he 
contracted  for.  Being  a  relaxation 
which  modifies  the  contract  without 
the  proprietor's  consent,  much  care 
should  be  taken  not  to  permit  its  abuse 
to  the  latter's  prejudice,  who  is  en- 
titled, in  strict  right,  to  just  what  he 
contracted  for  and  in  the  form  agreed 
upon.-  To  that  end  the  jury  should 
not  be  loft  to  apply  the  rule  without 
any  guide.  They  should  be  instructed 
that'  'substantial  performance'  means 
strict  performance  in  all  essentials  nec- 
essary to  the  full  accomplishment  of 
the  purposes  for  which  the  thing  con- 
tracted for  was  designed.  Failure  as 
to  any  of  such  features,  whether  in 
good  faith  or  bad  faith,  any  departure 
from  the  contract,  not  caused  by  inad- 
vertence, or  unavoidable  omission,  any 
defect  so  essential  'as  that  the  object 
which  the  parties  intended  to  accom- 
plish to  have  a  specified  amount  of 
work  performed  in  a  particular  man- 
ner is  not  accomplished,'  is  inconsistent 
with  substantial  performance  of  the 
contract.  Manitowoc  Steam  Boiler 
Works  V.  Manitowoc  Glue  Co.,  120  Wis. 
1,  97  N.  W.  515;  Woodward  v.  Fuller, 
80  N.  Y.  312;  Phillips  v.  Gallant,  62 
N.  y.  256.  Care  should  be  exercised 
also  to  distinguish  between  that  'sub- 
stantial performance'  enabling  the  con- 
tractor to  recover  upon  the  contract, 
and  that  other  such  compliance  spoken 
of  in  the  books,  furnishing  a  basis  for 
relief  regardless  of  the  attitude  of  the 
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On  the  other  hand,  it  has  been  said  that  ''substantial  perform- 
ance'* is  a  term  which  can  not  be  defined  further.* 

§2781.  The  elements  of  substantial  performance — ^Bona  fide 
attempt  to  perform.  Apart  from  the  cases  in  which  the  variance 
between  strict  and  literal  performance  and  actual  performance  is 
so  slight  that  the  maxim  ''de  minimis  non  curat  lex"  applies,  sub- 
stantial performance  does  not  exist  unless  the  party  who  alleges 
such  performance  has  made  a  genuine  and  bona-fide  attempt  to 
perform  strictly^  A  deliberate  and  materia!  departure  from  the 
terms  of  the  contract  prevents  substantial  performance,  even  though 


proprietor  as  regards  acceptance  of  the 
work,  so  long  as  he  in  fact,  though 
unavoidably,  has  the  benefit  of  what  is 
done.  The  doctrine  that  a  recovery  can 
be  had  grounded  upon  the  latter  spe- 
cies of  substantial  performance  pre- 
vails in  many,  and  perhaps  most,  juris- 
dictions at  this  day.  •  3  Sutherland, 
Damages,  §711.  It  was  adopted  in 
Massachusetts  as  eady  as  1828  (Hay- 
ward  V.  Leonard,  7  Pick.  181),  and  has 
been  there  since  firmly  adhered  to,  as 
the  numerous  cases  found  cited  in  the 
text  in  Sutherland  show.  Authorities 
in  other  states  that  have  adopted  the 
same  rule  are  there  referred  to  in  con- 
nection with  the  statement  tliat  the 
weight  of  modern  authority  is  in  har- 
mony therewith.  However,  in  this 
state  if  there  were  at  any  one  period, 
as  shown  by  th^  decided  cases,  some 
tendency  in  the  same  direction,  it  will 
be  found  that  for  a  long  period  reach- 
ing up  to  the  present  time  the  adjudi- 
cations have  been  in  harmony  to  the 
contrary,  the  most  recent  cases  being 
Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Glue  Co.,  120  Wis.  1,  07 
N.  W.  515,  and  Sherry  v.  Madler,  123 
Wis.  621,  101  N.  W.  1095."  Manning 
T.  School  District,  124  Wis.  84,  102  N. 
W.  356. 

4  Nance  v.  Patterson  Building  Co., 
140  Ky.  564,  140  Am.  St.  Rep.  398,  131 
&  W.  484. 


It  is  said  to  be  "a  term  which  Is 
not  easily  defined."  Vinconncs  Bridge 
Co.  V.  Walker,  181  Ky.  651,  205  S.  W. 
778. 

"The  definition  of  'substantial  per- 
formance' is  difficult  to  give  in  general 
terms.  It  is  usually  a  quoHtion  to  be 
determined  in  each  case  with  reference 
to  the  existing  facts  ayd  circum- 
stances." Connell  v.  Higgins,  170  Cal. 
541,  150  Pac.  760  [quoted  in  Smith  v. 
Matiiews  Const.  Co.,  —  CaL  — ,  179  Pac 
205]. 

Ilowa.  LitteU  v.  Webster  County, 
152  la.  206,  131  N.  W.  691,  132  N.  W. 
426. 

Kansas.  Denton  v.  Atchison,  34 
Kan.  438,  8  Pac.  750. 

Massachusetts.  Veazie  v.  Hosmer, 
77  Mass.  (11  Gray)  396;  Casavant  v. 
Sherman,  213  Mass.  23,  99  N.  E.  475; 
Hennessy  v.  Preston,  219  Mass.  61,  106 
N.  E.  570;  Mark  v.  Stuart-Howland 
Co.,  226  Mass.  35,  115  N.  E.  42. 

Minnesota.  Elliott  v.  Caldwell,  43 
Minn.  357,  9  L.  R.  A.  52,  46  K.  W. 
845. 

New  York.  Crane  v.  Knubel,  61  K. 
Y.   646. 

North  Dakota.  Torgerson  v.  Hauge^ 
34  N.  D.  646,  3  A.  L.  R.  164,  159  N. 
W.  6. 

PennsylvaaUu  Wade  v.  Haycock,  26 
Pa.  St.  382;  Harris  v.  Sharpless,  202 
Pa.  St.  243,  68  L.  R.  A.  214,  61  AtL 
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the  work  done  may  be  as  good  or  as  valuable  to  the  promisee  as 
the  work  agreed  to  be  done.*  A  contract  to  construct  sewers,  using 
certain  material,  is  not  performed  substantially  where  material  dif- 
ferent from  that  specified,  although  as  good  for  practical  use,  is 
employed.'  The  act  of  printers  in  adding  their  imprint  for  adver- 
tising purposes  to  covers  for  catalogues  which  they  are  printing 
for  a  customer,  without  obtaining  his  permission  to  add  such  im- 
print, and  after  he  has  approved  the  proof  of  such  covers,  is  a  will- 
ful breach  which  prevents  the  application  of  the  doctrine  of  sub- 
stantial performance/  The  intentional  act  of  the  contractor  in 
substituting  earthen  sewer  pipe  for  iron  sewer  pipe  of  a  larger 
diameter  which  was  required  by  the  contract,  prevents  his  perform- 
ance from  being  substantial  performance.*  If  the  contractor  inten- 
tionally abandons  performance  before  he  has  performed  the  con- 
tract completely,  there  is  no  substantial  performance  of  the  con- 
tract.* If  all  the  work  provided  for  in  the  contract  is  done,  but  it 
is  intentionally  so  done  as  not  to  comply  with  the  terms  of  the 
contract  in  material  matters,  there  is  no  substantial  performance ;  ^ 
especially  if  the  contractor  has  failed  to  perform  the  contract  in 
this  respect  intentionally  and  with  the  intention  of  defrauding  the 
adversary  party.* 

It  has,  however,  been  said  that  *'it  is  not  true  .  .  .  that  any 
conscious  deviation  from  the  absolute  terms  of  the  agreement  causes 
a  failure  of  performance."*  It  has  been  said  that  if  the  perform- 
ance is  so  nearly  as  strict  a  literal  performance  that  the  maxim 
**de  minimis  non  curat  lex"  applies,  the  good  faith  of  the  contractor 
is  immaterial  and  that  recovery  can  be  had  in  such  cases  on  the 
theory  of  substantial  performance.^    Prom  the  other  analogies  of 


2  Schultze  V.  GoodRtein,  180  N.  Y.  248, 
73  N.  E.  21 ;  Rchmiilt  v.  North  Yakima, 
12  Wash.  121,  40  Pac.  700;  Fooller  ▼. 
Heintz,  137  Wis.  169,  24  L.  R.  A.  (N.8.) 
327,  118  N.  W.  643. 

9  Schmidt  v.  North  Yakima,  12  Wash. 
121,  40  Pac.  700. 

4  Harris  v.  Sharpless,  202  Pa.  St.  243, 
68  L.  R.  A.  214,  61  Atl.  066. 

.•Schultz  V.  Ooodstein,  180  N.  Y.  248, 
73  N.  E.  21. 

Contra,  that  in  a  Rimilar  case  he 
muflt  be  char<;e(l  with  the  wliole  coat 
of  a  new  pipe  in  acrordance  with  the 
contract,  and   not  with   the   diflTerence 


between  the  cost  of  the  two  kinds  of 
pipe.  Morp:an  v.  Gamble,  230  Pa.  St. 
166,  70  Atl.  410. 

•  Crane  v.  Knuble,  61  N.  Y.  646; 
Wade  V.  Haycock,  25  Pa.  St.  382. 

7  Elliott  V.  Caldwell,  43  Minn.  367, 
9  L.  R.  A.  62,  46  N.  W.  846;  Wade  v. 
Haycock,  26  Pa.  St.  382. 

I  Elliott  V.  Caldwell.  43  Minn.  367,  0 
L.  R.  A.  62,  46  N.  W.  846. 

•  Smith  V.  Mathews  Const.  Co.,  — 
Cal.  — ,  170  Pac.  206. 

10  Van  Clief  v.  Van  Vechten,  130  N 
Y.  671,  29  N.  E.  1017   (obiter). 
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the  law,  this  is  probably  true,  although  the  eases  in  which  the 
failure  to  perform  the  contract  is  willful  are  from  their  nature 
usually  cases  in  which  there  is  a  material  variance  between  the 
contract  and  the  performance. 

If  it  is  true  that  good  faith  is  not  necessary  where  there  is  a 
very  slight  and  immaterial  variance  between  the  actual  perform- 
ance and  the  performance  required  by  the  terms  of  the  contract,  it 
follows  that  the  good  faith  of  the  party  who  attempts  performance 
is  operative  only  where  the  actual  performance  is,  on  the  one  hand, 
so  close  to  the  performance  required  by  the  contract  that  it  can 
fairly  be  said  to  be  substantial  as  far  as  the  character  of  the  per- 
formance is  concerned ; "  and  where,  on  the  other  hand,  it  is  not  so 
close  to  the  performance  required  by  the  contract  that  the  maxim 
**de  minimis  non  curat  lex''  applies.  If  the  actual  performance  is  so 
different  from  the  performance  required  by  the  terms  of  the  con- 
tract that  it  can  not  be  said  to  be  substantial  performance  as  .far 
as  the  character  of  the  work  itself  is  concerned,  the  good  faith  of 
the  party  who  attempts  performance  can  not  supplement  such  fail- 
ure of  performance,^*  although  if  he  is  seeking  to  recover  on  the 
theory  of  quasi-contract  and  not  upon  the  contract  itself,  his  good 
faith  may  be  material  in  some  jurisdictions.^' 

§2782.  Elements  of  substantial  performance — ^Relation  of  ac- 
tual performance  to  terms  of  contract.  In  order  to  amount  to  sub- 
stantial performance,  the  actual  performance  must  conform  so 
closely  to  the  terms  of  the  contract  that  the  variance  therefrom  is 
relatively  immaterial  and  that  the  adversary  party  has  received 
for  practical  purposes  the  benefits  for  which  he  contracted.^  It  is 
said,  on  the  other  hand,  that  the  amount  of  damage  is  not  conclu- 
sive as  to  the  question  of  substantial  performance.*     A  technical 

tl  See  §  2782.  Sonth  Dakota.     Symms   Powers  Co. 

"See  §§2782  and  2780  et  seq.  v.  Kennedy,  .'«  S.  D.  355,  140  N.  W. 

WSee  ch.  LXXXVITT.  570. 

1  Massachusetts.    Jeffries  ▼.  Jeffries,  Wisconsin.     Manthey  v.  Stock,   133 

117  Mass.  184.  Wis.    107,   113   N.   W.   443;   AVhalen  v. 

New  York.     King  v.  Knapp,  59  N.  Eagle  Lime  Products  Co.,  155  Wis.  26, 

Y.  4C2.  143  N.  W.  080. 

Pennsylvania.     Harris   v.    SliarplcHs,  JCroiu-h   v    Cutmann,  134  N.  Y.  45, 

202  Pa.   St.  243,  58  L.  R.  A.  214,  51  30    Am     St.    Pep    COS,    31    N.    E    271 

Ail.  065.  [discussing,   Phillip  v.   Gallant,  62  N. 

Y.  2571. 


§2782 


Page  on  Contracts 


4926 


breach  which  does  not  result  in  damage  is,  of  course,  consistent 
with  substantial  performance.' 

A  greater  variance  between  the  actual  performance  and  the 
performance  provided  for  by  the  contract  may  be  allowed  if  the 
contract  shows  on  its  face/  as  by  the  use  of  such  a  term  as 
''about/'*  that  it  is  intended  merely  as  a  general  guide  and  not 
as  a  rigid  requirement.  In  like  manner,  by  a  rather  liberal  appli- 
cation of  principles  of  construction,  provisions  fixing  the  time  of 
performance  are  frequently  held  not  to  be  mandatory,  but  merely 
to  indicate  what  is  regarded  as  a  reasonable  time.* 

On  the  other  hand,  the  actual  performance  must  be  more  than 
a  mere  partial  performance  of  the  contract.^  In  theory,  at  least, 
the  doctrine  of  substantial  performance  is  not  intended  to  abrogate 
the  general  rule  that  a  party  can  not  recover  on  a  contract  unless 
he  has  performed  precedent  covenants  or  unless  he  is  at  least  ready 
and  willing  to  perform  all  concurrent  covenants  and  notifies  the 
adversary  thereof.*  The  difficulty  in  laying  down  abstract  rules  in 
greater  detail  in  determining  the  existence  of  substantial  perform- 
ance in  cases  as  they  arise,  which  has  induced  some  of  the  courts 
to  say  that  substantial  performance  is  incapable  of  definition,* 
makes  it  advisable  to  consider  such  further  questions  in  connection 
with  the  various  types  of  contract  in  the  performance  of  which 
questions  of  substantial  performance  have  arisen.^* 

The  fact  that  the  actual  performance  is  as  beneficial  financially 
to  the  adversary  party  as  the  performance  of  the  contract  would 
have  been,  does  not  of  itself  show  that  the  contract  is  performed 
substantially,^^  since  the  adversary  party  has  a  right  to  bargain 
for  the  benefits  which  he  wishes  to  obtain  under  the  contract ;  and 
he  can  not  be  compelled  to  accept  benefits  of  a  different  sort  even 


9  Alabama.  Singer  Mfg.  Co.  v.  Mc- 
Lean, 105  Ala.  316,  16  So.  912;  Catan- 
zano  V.  Jackson,  —  Ala.  — ,  73  So. 
510. 

niinoia.  Morgan  Park  v.  Gahan,  136 
111.  515,  26  N.  E.  1085;  Evans  v. 
Howell,  811  111.  85,  71  S.  E    854. 

Utah.  Foulger  v.  McGrath,  34  Utah 
86,  95  Pac.  1004 

Wisconsin.  Crawford  v.  Wltherbee, 
77  Wis.  410.  9  L.  R  A.  501,  46  N.  W. 
545;  Foeller  v.  Heintz,  137  Wis.  160, 
24  L.  R.  A.  (N.S.)  327,  118  N.  W.  543. 


4  Kenan  v.  Yorkville  Cotton  Oil  Co., 
109  S.  Car.  462.  1  A.  L.  R,  1387,  96  S. 
£.  524. 

•  Kenan  v.  YorkviUe  Cotton  Oil  Co., 
109  S  Car.  462,  1  A.  L.  R.  1387,  96  S. 
E.  524. 

5  See  §§  2103  et  seq. 

7  Manning  v.  School  District,  124 
Wis.  84,  102  N.  W.  366. 

•  Seech.  LXXXIV. 

•  See  §2780. 

10  See  H  2784  et  seq. 
"Connor  v.  Trapp,  127  la.  742,  104 
N.  W.  333. 
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though  they  may  be  as  advantageous  to  him  financially.  If  a  cer- 
tain specific  result  has  been  guaranteed  and  such  result  is  not 
attained,  the  contract  can  not  be  said  to  be  performed  substantially, 
even  though  the  stipulation  for  such  result  may  have  been  unwise 
or  unnecessary  J'  In  cases  of  this  sort,  the  obtaining  of  such  result 
is  almost  an  express  condition  precedent  to  recovery,  rather  than  a 
mere  covenant  to  perform  in  a  certain  way  J'  The  test  for  deter- 
mining the  existence  of  substantial  performance  is  said  to  be 
whether  compensation  to  the  party  not  in  default  by  an'  abatement 
of  the  contract  price  would  give  him  the  benefits  for  which  he  con- 
tracted in  substance  if  not  in  outward  formJ* 

§  2783.  Theory  and  actual  operation  of  doctrine  of  substantial 
performance.  The  degree  of  compliance  with  the  terms  of  the  con- 
tract which  is  necessary  to  substantial  performance  depends  in  part 
upon  the  detail  of  performance  which  is  provided  for  by  such  terms. 
The  doctrine  of  substantial  performance  rests  in  part  upon  the 
theory  that  a  contract  should  be  construed  reasonably  and  liber- 
ally.^ If  performance  is  provided  for  in  general  terms,  it  is  assumed 
that  the  parties  intended  some  leaway  in  performance  growing  out 
of  the  practical  difficulties  of  literal  performance  subject  to  com- 
pensation because  of  such  deficiency.  If  the  contract  provides  in 
detail  as  to  the  method  of  performance,  the  courts  can  not  apply 
Ihe  doctrine  of  substantial  performance  so  as  to  ignore  such  ex- 
press provisions;  and  they  can  not  compel  one  party  to  perform  if 
the  adversary  party  has  failed  to  perform  the  covenants  which  are 
inserted  with  such  detail  as  to  show  that  strict  performance  thereof 
is  intended  to  be  precedent  to  the  right  of  the  obligor  to  recover.* 
The  doctrine  of  substantial  performance  is  occasionally  justified  as 
a  doctrine  of  construction,  on  the  theory  that  a  contract  should  be 
so  construed  as  to  give  a  just  result,'  and  that  in  the  particular  case 
in  question  it  should  not  be  so  construed  as  to  require  a  strict  and 
literal  performance.* 

The  doctrine  of  substantial  performance  was  almost  forced  upon 
the  courts  by  the  practical  operation  of  the  doctrine  of  strict  and 
literal  performance,  especially  in  jurisdictions  in  which  no  recovery 
in  quasi-contracts  could  be  had  by  one  who  was  in  default  in  the 

12  Bush  ▼.  Jones,  144  Fed.  042,  6  L.  1  See  §2053. 

R.  A.  (N.S.)  774.  2  Bush  v.  Jones,  144  Fed.  942,  6  L. 

MSee  H2576et8eq.  R.  A.  (N.S.)  774. 

14Hoglund   V.   Sortedahl,    101   Minn.  3  See  §2a53. 

350,  112  N.  W.  408.  4Belworth  v.  HasseU,  4  Camp.  140. 
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performance  of  a  contract.'  In  such  jurisdictions  a  party  who  had 
not  performed  strictly  and  literally  could  not  recover  reasonable 
compensation  for  the  value  of  the  work  done,  the  material  fur- 
nished, and  the  like;  since  he  could  not  recover  on  the  contract 
where  the  doctrine  of  strict  and  literal  performance  was  recog- 
nized, recovery  of  every  sort  was  denied  to  one  who  had  performed 
in  good  faith,  but  had  deviated  in  some  minor  respect  from  literal 
performance.  While  the  doctrine  of  substantial  performance  may 
thus  be  justified,  its  practical  operation  has  probably  erred  as  far 
on  the  one  side  as  the  doctrine  of  strict  and  literal  performance 
erred  on  the  other. 

In  spite  of  the  generp.lly  repeated  formula  of  the  courts  that 
they  will  not  make  contracts  for  the  parties,  but  that  they  will 
merely  enforce  the  contracts  which  the  parties  have  made  for  them- 
selves, the  combined  action  of  the  courts  and  the  jury  in  applying 
the  rule  of  substantial  performance  is  frequently  to  compel  a  party 
who  is  not  in  default  to  pay  practically  the  full  contract  price  for 
something  for  which  he  bargained  and  which  quite  possibly  he 
would  not  have  agreed  to  accept  at  any  price  or  upon  any  terms. 
The  courts  have  admitted  that  they  have  adopted  the  doctrine  of 
substantial  performance  without  any  strict  regard  to  logic*  The 
doctrine  of  substantial  performance  is  said  to  be  a  **  relaxation  of 
the  general  rule  out  of  the  charity  of  the  law.*'^  The  actual  work- 
ing out  of  the  doctrine  has  been  that  courts  have  **gone  to  very 
great  length  in  compelling  parties  to  go  on  with  purchases,  con- 
trary to  their  original  agreement  and  intention."* 

If  substantial  performance  exists,  the  question  of  acceptance  by 
the  adversary  party,  or  of  waiver  by  him  of  literal  performance,  is 
immaterial.'  The  refusal  of  the  adversary  party  to  permit  literal 
performance  after  substantial  performance  has  been  made,  is  said, 
however,  to  waive  literal  performance.^' 

§2784.  Substantial  performance  of  building  contracts — Gen- 
eral principles.  If  one  who  has  agreed  to  construct  a  building,  or 
to  do  work  thereon,  performs  the  contract  substantially,  and  makes 

»  See  ch.  LXXXVm.  •  Poole  v.  Rherffold,  1  Cox  Ch.  273,  2 

•  Foeller  v.  Heintz,  137  Wie.  169,  24       Bro.  Ch.  118. 
L.  R.  A.    (N.S.)    327,    118   N.  W.  643  SKorman  v.  Livesey,  91  N.  J.  L.  699, 

T  Foeller  v.  Heintz,  137  Wis.  169,  24       103   Atl.   381. 
L.  R.  A.    (N.S.)   327,   118   N.  W.  643.  10  Brown  v    Needles,  —  la.  — ,  170 

N.  W.   804. 
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a  bona-fide  effort  to  comply  with  its  terms,  slight  defects  in  his 
work  and  slight  deviations  from  the  contract  will  not  prevent  him 
from  recovering  the  contract  price,  less  the  damage  to  the  adver- 
sary party,  which  is  usually  tlie  amount  that  will  be  necessary  to 
make  the  building  to  conform  to  the  terms  of  the  contracts  On 
the  one  hand  the  owner  can  not  terminate  the  contract  for  slight 
departures  from  its  terms,  nor  can  he  defeat  recovery  thereon 


1  United  States.  Woodruff  v.  Hough, 
91  U.  S.  596,  23  L.  ed.  332. 

Alabama.  Burnett  Cigar  Co.  v.  Art 
WaU  Paper  Co.,  164  Ala.  547,  51  So. 
263;  Catanzano  v.  Jackson,  —  Ala  — , 
73  So.  510. 

California.  Harlan  v.  StufHebeem, 
87  Cal.  508,  2.5  Pac.  686;  ConneU  v. 
Higgins,  170  Cal.  541,  150  Pac.  769. 

Connecticnt.  Healy  v.  Fallon,  69 
Conn.  228,  37  Atl.  495;  Morehouse  v. 
Bradley,  80  Conn.  611,  69  Atl.  937; 
Daly  V.  New  Haven  Hotel  Co.,  91  Conn. 
280,  99  Atl.  853;  Fagerholm  v.  Nielson, 
—  Conn.  — ,  106  Atl.  333. 

Illinoia.  Keeler  v.  Herr,  157  HI.  57, 
41  N.  E.  750;  Palmer  v.  Britannia  Co., 
188  HI.  508,  59  N.  E.  247;  Evans  v. 
Howell,  211  111.  85,  71  N.  E.  854;  Tur- 
ner y.  Osgood  Art  Colortype  Co.,  223 
III.  629,  79  N.  E.  306  (obiter) ;  Bloom- 
ington  Hotel  Co.  v.  Garthwalt,  227  111. 
613,  81  N.  E.  714;  Concord  Apartment 
House  Co.  V.  O'Brien,  228  111.  360.  81  N. 
E.  1038;  Erikson  v.  Ward,  266  III.  259, 
107  N.  E.  593;  Cook  v.  Luxfer  Prism 
Co.,  93  III.  App.  299. 

Kansas.  Lofsted  v.  Bohman,  88 
Kan.  660,  129  Pac.  1168. 

Louisiana.  Dugue  v.  Levy,  114  La. 
21,  37  So.  995. 

Massa^usetts.  Wagner  v.  Allen, 
174  Mass.  563,  55  N.  E.  320;  Hennessey 
v.  lYcston,  219  Mass.  61,  106  N.  E. 
670. 

Michigan.  Scbeible  v.  Klein,  89  Mich. 
376,  50  N.  W.  857. 

Minnesota.  Hankee  v.  Arundel 
Realty  Co.,  98  Minn.  219.  108  N.  W. 
842;  Hoglund  v.  Sortedahl,  101  Minn. 
359,   112  N.  W.  408    (obiter);   Peet  v. 


East  Grand  Forks,  101  Minn.  518,  112 
N.  W.  1003. 

New  Jersey.  Feeney  v.  Bardsley,  66 
N.  J.  L.  239,  49  Atl.  443;  Schauffelee 
V.  Greenburg,  82  N.  J.  L.  343,  82  Atl. 
921. 

New  York.  Phillip  v.  Gallant,  62 
N.  Y.  256;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Nolan  v.  AVhitney,  88  N. 
Y.  648;  Oberlies  v.  BuUinger,  132  N. 
Y.  598,  30  N.  E.  999;  Steel  Storage  & 
Elevator  Const.  Co.  v.  Stock,  225  N. 
Y.  173,  121  N.  E.  786   (obiter). 

North  Carolina.  Russell  v.  Iredell 
County,  123  N.  Car.  264,  31  S.  E.  717. 
Ohio.  Goldsmith  v.  Hand,  26  O.  S. 
101;  Kane  v.  Stone  Co.,  39  0.  S.  1; 
Ashley  v.  Henahan,  56  O.  S.  559,  47 
N.  E.  573. 

Oklahoma.  Wiebener  v.  Peoples,  44 
Okla.  32,  142  Pac.  1036;  Robinson  v. 
Beaty,  —  Okla.  — ,  181  Pac.  941. 

Pennsylvania.  Morgan  v.  Gamble, 
230  Pa.  St.  165,  79  Atl.  410;  Otis 
Elevator  Co.  v.  Flanders  Realty  Co., 
244  Pa.  St.  186,  90  Atl.  624. 

South  Dakoto.    Aldrich  v.  Wilmarth, 

3   S.  D.  523,  54  N.  W.  811;   Burgi  v. 

Rudgers,  20  S.  D.  646,  108  N.  W.  253. 

Utah.     Foulger  v.  McGrath,  34  Utah 

86,  95  Pac.  1004. 

Washington.  Anderson  v.  Harper, 
30  Wash.  378,  70  Pac.  965. 

Wisconsin.  Laycock  v.  Parker,  103 
Wis.  161,  79  N.  W.  327;  Manthey  v. 
Stock,  133  Wis.  107,  113  N.  W.  443 
(obiter);  Foeller  v.  Heintz,  137  Wis. 
169,  24  L.  R.  A.  (N.S.)  327,  118  K 
W.  543. 

"Since  the  rule  of  exact  or  literal 
performance  has  been  relaxed,  literal 
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entirely,'  and  on  the  other  hand  the  contractor  can  not  recover  the 
entire  contract  price  without  any  abatement  for  the  expense  of 
making  the  work  conform  to  the  contract.' 


§2785.  Substantial  performance  of  contracts  for  the  sale  of 
realty.  Contracts  for  the  sale  of  realty  or  interests  therein  are 
frequently  enforced  in  equity  by  the  remedy  of  specific  perform- 
ance,^ and  it  is  in  contracts  of  this  sort  that  the  original  rule  re- 
quiring strict  and  literal  performance  is  first  relaxed  and  substan- 
tial performance  is  recognized.*  At  a  relatively  early  period,  equity 
enforced  contracts  for  the  sale  of  realty  even  if  such  performance 
fell  short  of  a  strict  and  literal  performance,  as  long  as  such  con- 
tract was  performed  substantially.* 


compliance  with  a  building  contract  is 
not  essential  to  a  recovery  thereon,  but 
a  performance  thereof  in  all  its  ma- 
terial and  substantial  particulars  is 
sufficient."  Robinson  v.  Beaty,  — 
Okla.  — ,  181  Pac.  941. 

2  Colorado.  Ross  Mining  Co.  v.  Seth- 
man,  50  Colo.  33,  114  Pac.  287. 

Connecticut.  West  v.  Suda,  69  Conn. 
60,  36  All.  1015;  Pratt  v.  Dunlap,  86 
Conn.  ISO.  82  Atl.  195. 

Illinois.  Evans  v.  Howell,  211  111. 
85,  71  N.  E.  864;  Concord  Apartment 
House  Co.  V.  O'Brien,  228  111.  360,  81 
N.   E.   1038. 

Iowa.  Littell  v.  Webster  County, 
152  la.  206,  131  N.  W.  691,  132  N.  W. 
426. 

Louisiana.  Dugue  v.  Levy,  114  La. 
21,  37  So.  995. 

Massachusetts.  Handy  ▼.  Bliss,  204 
MaR».  513,  134  Am.  St.  Rep.  673,  90 
N.  E.  864. 

Ohio.  Goldsmith  v.  Hand,  26  O.  S. 
101;  Kane  v.  Stone  Co.,  39  O.  S.  1; 
Ashley  v.  Henahan,  66  O.  8.  659,  47 
N.  E.573. 

Oklahoma.  Mitchell  v.  Spurrier  Lum- 
ber Co..  31  Okla.  834,  124  Pac.  10. 

Oregon.  Pippy  v.  Winslow,  62  Or. 
219,  125  Pac.  298. 

Pennsylvania.  Morgan  v.  Gamble, 
230  Pa.  St.  166,  79  Atl.  410. 


Utah.  Foulger  v.  McGrath,  34  UUh 
86,  95  Pac.  1004. 

3Keeler  v.  Herr,  157  111.  67,  41  N. 
E.  750. 

1  See  ch.  LXXXIX. 

2  See  $  2778. 

9  Illinois.  D'Wolf  v.  Pratt,  42  111. 
198. 

Kansas.  Keepers  v.  Yocum,  84  Kan. 
654,  114  Pac.  1063. 

Maryland.  Foley  v.  Crow,  37  Md. 
51;  Hammer  v.  Westphal,  120  Md.  15, 
87  Atl.  488. 

New  Jersey.  Van  Blarcom  v.  Hop- 
kins,  63    N.   J.    Eq.   466,  52   Atl.    147. 

Ohio.    Rees  v.  Smith,  1  Ohio  124. 

Oregon.  McCourt  v.  Johns,  33  Or. 
561,  53  Pac.  601. 

South  Carolina.  Alderman  v.  Mc- 
Knight,  95  S.  Car.  245,  78  S.  E.  982. 

Virginia.  Farris  v.  Hughes,  89  Va. 
930.  17  S.  E.  518. 

West  Virginia.  Creigh  v.  Boggs,  19 
W.  Va.  240;  Morgan  v.  Brast,  34  W. 
Va.  332,  12  S.  E.  710. 

A  defective  execution  of  a  deed  which 
is  cured  by  a  deed  of  confirmation  as 
soon  as  the  defect  is  noticed,  does  not 
prevent  performance  from  being  sub- 
stantial. Nes  V.  Union  Trust  Co.,  104 
Md.  15.  64  Atl.  310. 
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A  contract  for  the  sale  of  an  interest  in  realty  may  be  substan- 
tially performed,  although  there  is  a  slight  variance  between  the 
duration  of  the  estate  for  which  the  contract  was  made  and  the 
duration  of  the  estate  which  is  tendered  in  performance/  A  con- 
tract for  the  sale  of  the  residue  of  a  term  of  years  which  was  said 
to  be  eight  years,  was  held  to  be  performed  substantially  by  tender- 
ing an  assignment  of  a  residue  for  seven  years  and  seven  months.* 
This  result  was  reached  in  part  on  the  theory  that  by  a  fair  con- 
struction of  the  contract  it  could  not  be  assumed  that  a  term  of 
the  exact  time  specified  would  be  assigned.* 

Substantial  performance  has  been  held  to  exist,  although  there 
is  a  failure  of  title  as  to  a  small  part  of  the  realty,  or  a  deficiency 
in  the  area  specified  in  the  contract,^  as  where  there  is  a  shortage 
of  a'bout  two  hundred  acres  out  of  six  thousand,*  or  a  shortage  of 
between  a  tenth  of  an  acre  and  a  half  of  an  acre  out  of  twelve,* 
or  a  shortage  of  ten  acres  out  of  two  hundred  and  twenty- 
four,^  or  a  shortage  of  twelve  acres  of  comparatively  worthless 
land  out  of  about  one  hundred  and  forty-six,^^  or  a  shortage 
of  sixty-six  acres  out  of  three  hundredj^  or  a  failure  of  title  to  one 
lot  out  of  four,  if  the  possession  of  such  lot  was  not  essential  to 
the  use  of  the  other  three.^*  Even  if  the  deficiency  may  otherwise 
be  material,  as  where  there  was  a  total  failure  of  title  to  two  acres 
in  the  center  of  land  which  was  sold  as  a  park,  the  act  of  the  pur- 
chaser in  taking  forceable  possession  of  the  realty  may  entitle  the 
vendor  to  specific  performance.^*  This,  however,  is  rather  the  re- 
sult of  waiver  by  the  purchaser,^*  than  of  substantial  performance 
on  the  part  of  the  vendor. 

Language  has,  however,  been  used  which  seems  to  indicate  that 
the  existence  of  any  deficiency  in  the  quantity  of  the  land  pre- 


4  Bel  worth  v.  Hassell,  4  Camp.  140. 

BBelworth  v.  HasseH,  4  Camp.   140. 

iBelworth  v.  Hassell,  4  Camp.  140. 

7  Poole  V.  Shergold,  1  Cox  Gases  273, 
2  Brown  Ch.  118;  Hepburn  ▼.  Ault, 
9  U.  8.  (5  Cranch)  202,  3  L.  ed.  06 
(dictum);  Charles  B.  James  Land  ft 
Investment  Co.  v.  Vernon,  129  Tenn. 
e37,  52  L  R.  A.  (N.S.)  959,  168  8. 
W.  liM;  Morgan  v.  Brast,  34  W.  Va. 
332,  12  8.  E.  710. 

t  Hepburn  v.  Ault,  0  U.  a  (5  Cranch) 
262,  3  L.  ed.  96  (obiter). 


•  Helttel  V.  Baird,  90  Or.  156,  179 
Pac.  851. 

lOMcCourt  T.  Johns,  33  Or.  501,  53 
Pac.  601. 

11  Charles  B.  James  Land  ft  Invest- 
ment Co.  y.  Vernon,  129  Tenn.  637,  62 
L.  B.  A.  (N.S.)   a59,  168  8.  W.  156. 

12  Morgan  v.  Brast,  34  W.  Va.  332, 
12  8.  E.  710.  (Failure  of  title  as  to 
twenty  acres.) 

IS  Foley  v.  Oow,  37  Md.  51  (obiter). 
14Calcraft    v.   Roebuck,    1    Ves.   Jr. 
221. 
Il8ee  ch.  LXXXIV. 
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vents  substantial  performance  and  makes  it  improper  to  declare 
specific  performance  with  compensation.^' 

A  contract  conditioned  on  confirmation  by  congress  of  a  land 
grant  is  performed  substantially  if  the  grant  for  the  allotment  is 
confirmed,  although  the  claim  as  to  certain  outlying  pasture  land 
is  not  confirmed ;  ^^  and  although  such  confirmation  is  by  the  court 
of  private  land  claims  instead  of  by  act  of  congress." 

A  contract  for  the  conveyance  of  an  interest  in  realty  free  from 
incumbrances  is  performed  substantially,  although  minor  incum- 
brances thereon  exist."  A  contract  for  the  sale  of  realty  free  from 
incumbrances  is  substantially  performed,  though  incumbrances 
exist,  if  they  are  less  than  the  amount  of  the  purchase  money,^ 
especially  if  a  release  of  them  is  obtained  and  tendered.*^  The  fact 
that  a  third  person  has  an  easement  of  maintaining  an  underground 
pipe  across  a  tract  of  land  does  not  prevent  a  tender  of  a  deed 
subject  to  such  easement  from  being  substantial  performance  of  a 
contract  to  sell  such  realty  free  of  all  incumbrances;  and  the 
vendor  may  have  specific  performance  against  the  purchaser  sub- 
ject to  compensation  for  such  easement.^  Under  a  contract  for 
the  sale  of  about  fourteen  acres  of  land,  a  defect  as  to  the  quality 
of  two  acres  has  been  held  to  be  consistent  with  substantial  per- 
formance.^* A  contract  to  sell  bonds  to  be  secured  by  a  first  mort- 
gage is  performed  substantially  if  all  but  a  few  of  the  bonds 
secured  by  a  prior  mortgage  are  retired  and  if  a  fund  is  set  aside 
to  retire  the  few  remaining  bonds  of  the  original  issue,  if  the  own- 
ers of  such  can  not  be  ascertained.**  The  existence  of  easements  to 
which  the  realty  is  subject  does  not  prevent  substantial  perform- 
ance if  such  easements  are  of  minor  importance  and  affect  but  a 
small  part  of  the  realty." 


ItMcKean  v.  Read,  16  Ky.  (Litt.  SeL 
Cases)  395,  12  Am.  Dec.  318. 

17  Joseph  V.  Catron,  13  N.  M.  202,  81 
Pac.  439. 

tIJoseph  v.  Catron,  13  N.  M.  202,  81 
Pac.  439. 

19  Sinks  ▼.  Rokeby,  2  Swanst.  222; 
Homiblow  v.  Shirley,  13  Ves.  Jr.  81; 
Mansfield  v.  Wiles,  221  Mass.  75,  106 
N.  E.  901;  King  v.  Bardeau,  6  Johns. 
Ch.   (N.  Y.)  38,  10  Am.  Dec.  312. 

20  Guild  V.  R.  R.,  57  Kan.  70,  33  L. 
R.  A.  77,  45  Pac.  82;  Smith  v.  Howard 
(Ky.),  105  S.  W.  411;  Posey  v.  Kim- 


sey,  146  Ky.  205,  142  S.  W.  703;  Rife 
V.  Lybarger,  49  O.  S.  422,  17  L.  R. 
A.  403,  31  N.  E.  768. 

JIMcCourt  V.  Johns,  33  Or.  561,  53 
Pac.  601. 

» Shepherd  v.  Croft  [1911],  1  Ch. 
521. 

»  Scott  V.  Hanson,  1  Russ.  &  M.  128. 

WNes  V.  Union  Trust  Co.,  104  Md. 
15,  64  Atl.  310. 

»Melick  V.  Cross,  62  N.  J.  Eq.  546, 
51  Atl.  16.  (Defect  waived  by  vendee. 
Vendor  given  specific  performance  with 
compensation  to  vendee.) 
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A  contract  to  convey  land  to  B  is  substantially  performed  where 
the  grantor  conveys  to  A,  v^ho  then  conveys  to  B.^*  A  contract 
for  the  sale  of  realty  is  performed  substantially  and  possibly  liter- 
ally if  the  vendor  has  no  title  when  he  enters  into  the  contract  of 
sale,  but  acquires  it  thereafter  before  the  time  for  performance  on 
his  part,  especially  if  the  purchaser  knows  of  the  condition  of  the 
title."  A  contract  to  pay  a  certain  sum  for  land  down  and  the 
balance  in  a  certain  time  is  substantially  performed  by  the  tender 
of  the  entire  amount  due,  such  tender  being  kept  good.* 

§  2786.  Substantial  performance  of  contracts  for  work,  labor, 
services,  etc.  A  contract  by  A  to  effect  a  sale  of  B's  land  during 
the  existence  of  an  option  thereon  is  substantially  performed  if  A 
effects  a  valid  contract  for  such  sale,  though  the  deeds  are  not 
executed  until  the  option  has  expired.^  A  contract  to  haul  all  the 
wood  cut 'upon  a  certain  tract,  amounting  to  about  eight  thousand 
cords,  is  substantially  performed  by  hauling  all  but  a  few  scattered 
blocks  which  amounted  to  about  one-tenth  of  one  per  cent,  of  the 
entire  amount  of  wood.^  The  contractor's  act  in  voluntarily  col- 
lecting the  scattered  blocks  at  considerable  expense  after  suit  is 
brought,  is  not  an  admission  that  he  had  not  performed  the  con- 
tract before  bringing  suit,  but  is  to  be  referred  to  an  excess  of 
caution.  A  contract  to  maintain  an  omnibus  line  from  a  given 
hotel  to  the  depot  is  substantially  performed  although  at  times  the 
same  omnibus  was  used  to  take  passengers  to  several  different 
hotels,  and  a  separate  omnibus  line  was  contemplated  by  the  con- 
tract.' A  contract  to  place  and  keep  up  fourteen  hundred  signs  on 
an  elevated  railway  is  substantially  performed  where  all  were  kept 
up  except  twenty,  and  these  were  placed  in  galleries  leading  to  a 
bridge,  but  were  removed  and  placed  in  temporary  galleries  while 
the  other  galleries  were  being  reconstructed.*    A  contract  to  share 


HBenge  ▼.  Potter  (Ky.),  55  S.  W. 
431. 

>T  Olson  ▼.  Rogness,  173  la.  331,  155 
N.  W.  301. 

21  Black  ▼.  Maddoz,  104  6a.  157,  30 
S.  E.  723. 

IReed  v.  Crane,  89  Mo.  App.  670. 
Tn  Newman  v.  McGregor.  5  Ohio  349,  it 
18  Raid  that  recovery  may  be  had  in 
common  counts  upon  substantial  per- 
formance; in  this  case,  of  a  contract 
for  worlc  and  labor.    However,  it  seems 


probable  that  performance  was  waived 
in  parf.  The  court  says  that  "it  is 
very  difficult  to  discover  the  point  in 
controversy." 

2  Drew  V.  Ooodhue,  74  Vt.  436,  52 
Atl.  071. 

3  Hathaway  v.  Lynn,  75  Wis.  186,  6 
L.  K.  A.  551,  43  N.  W.  956. 

4  Desmond-Dunne  Co.  v.  Friedman- 
Doscher  Co.,  162  N.  Y.  486.  56  N.  E. 
995. 
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fees  with  one  who  collei^ts  certain  claims,  by  obtaining  the  passage 
of  an  act  of  congress  for  the  purpose  of  such  settlement,  is  sub- 
stantially performed  where  a  bill  is  passed  at  a  later  season  sub- 
stantially like  the  former  bill,  except  that  it  provides  for  the  pay- 
ment to  claimant  in  person.*  A  contract  to  devote  all  one's  time 
to  a  certain  business  is  substantially  performed  though  the  con- 
tractor is  absent  for  short  periods  of  time  when  his  presence  is  not 
necessary  to  the  success  of  the  business.*  Substantial  performance 
of  a  contract  to  exterminate  all  the  prairie  dogs  on  a  certain  tract 
of  land  will  entitle  the  contractor  to  recovery^ 

A  contract  to  render  services  which  are  not  uniqife  in  their 
character  and  which  do  not  involve  personal  skill,  is  performed 
substantially  if  the  contractor  employs  others  to  assist  him  in  the 
work  or  to  do  the  work  in  his  stead.*  A  contract  to  drill  a  well  is 
performed,  although  the  contractor  does  no  part  of  the  work  him- 
self, but  employs  others  to  perform.*  A  contract  by  A  to  support 
B  for  B  's  life  is  performed  substantially  if  A  supports  B  for  fifteen 

years,  and  then,  although  A  dies  a  short  time  before  B  dies,  A's 
administrator  and  widow  offer  to  continue  performance  * 

§  2787.  Substantial  performance  of  contracts  for  locating  bosi- 
ness,  railroad,  etc.  A  contract  of  subscription  which  provides  that 
the  use  of  certain  realty  shall  be  given  without  charge,  is  per- 
formed substantially  if  one  dollar  a  year  is  charged  for  such  use 
which  is  reasonably  worth  about  thirty  thousand  dollars  a  year.^ 
A  contract  for  subscription  of  money  to  be  paid  to  the  owner  of 
the  premises  where  a  specified  stock  exchange  is  situated,  is  per- 
formed substf.ntiany  if  such  building  is  erected  upon  ground  which 
is  leased  for  that  purpose.*    A  contract  to  locate  a  business  at  a 


•  SpaMlTif?  ▼.  Mason,  181  U.  S.  375. 
40  L.  ed.  738. 

•  Singer  Mfj?.  Co.  v.  McLean,  lft5  Ala- 
316.  16  8o.  012;  Shoemaker  ▼.  Acker. 
116  Cal.  239.  48  Ptic.  62. 

7  Craig  V.  Weitner,  33  Neb.  484,  50 
N.  W  442. 

•  Council  V.  Teal.  122  Ga.  61,  49  S. 
K.  806;  McGuire  ▼.  J.  Nells  Lumber 
Co.,  97  Minn.  293.  107  N.  W.  130; 
Home  V.  McKae.  53  S.  Car.  51,  30  S. 


E.  701;  ColliSB  V.  Davfa  ft  Elkins  Col- 
lege, 72  W.  Va.  583.  79  S.  R.  10. 

•  Council  y.  Teal,  122  Ga  61.  40  8 
E.  806. 

ISTorgeraon  ▼.  Hauge,  34  N.  D.  646, 
3  A.  L.  R.  164,  159  N.  W.  6. 

1  Merchants'  Bldg.  Imp.  Co.  ▼.  Chi- 
cago Excfa.  Bldg.  Co..  210  Til.  26,  102 
Am.  St.  Bep.  145,  71  N.  E.  22. 

•  Merchants*  Bldg.  Imp.  Co.  v.  Chi- 
cago Exch.  Bldg.  Co.,  210  111.  26.  102 
Am.  St.  Rep.  145,  71  N.  E.  22. 
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certain  town  is  substantially  performed  by  locating  such  business 
there,  in  good  faith,  though  it  is  subsequently  removed,  or  its 
property  and  franchises  are  sold  at  judicial  sale  to  one  who  re- 
moves the  business.*  A  contract  to  publish  a  -newspaper  in  an 
addition  to  a  town  for  a  given  time  is  substantially  performed 
where  the  paper  is  printed  and  distributed  in  such  addition  for 
such  time,  though  the  publisher  writes  his  editorials  and  sets  type 
for  a  small  portion  of  the  time  outside  of  such  Addition,  because 
the  adversary  party  does  not  furnish  him  an  office  as  he  had  r.greetl 
to  do.« 

A  contract  to  locate  a  business'  is  not  substantially  performed 
by  merely  constructing  the  buildings  in  which  it  is  expected  that 
such  business  will  thereafter  operate;  nor  is  a  contract  to  locate 
the  business  of  a  specified  corporation  in  a  certain  city  substan- 
tiallj'^  performed  by  transferring  the  business  and  good  will  of  the 
corporation  to  a  partnership  formed  of  men  who  were  interested  in 
such  corporation  and  who  transfer  such  business  to  such  city.' 

The  doctrine  of  substantial  performance  applies  to  contracts  to 
locate  railroads.''  A  contract  that  one  road  should  intersect  an- 
other "at**  a  given  city  is  substantially  performed  where  they 
intersect  within  a  hundred  yards  of  the  city  limits.'  A  contract  by 
which  a  street  railway  company  agrees  to  "build  its  road"  to  a 
given  place,  is  substantially  performed,  though  for  part  of  the  dis- 
tance such  railway  exercises  its  statutory  right  to  make  use  of  the 
track  of  another  railway  company.'  However,  a  contract  to  extend 
a  railroad  to  a  certain  section  of  land  is  not  performed  by  extend- 
ing beyond  such  section,  but  not  nearer  to  it  than  five  hundred 
feet.*  Building  a  different  railroad  from  that  agreed  upon  is  not 
substantial  performance  of  such  contract." 


9 Elizabethtown  v.  Ry.,  94  Ky.  377,  'Ft.   Worth,   etc.,   Ry.   v.   WiUiams 

22  S.  W.  000.  (Tex.),  18  S.  W.  20«.     (The  word  "at" 

4  Sanborn  v.  Murphy,  86  Tex.  437,  25  as  applied  to  the  intersection  was  con- 

8.  W.  610.  trasted  by  the  court  with  "in"  as  ap- 

iPt.   V^ayne   Electric   Light   Co.   v.  plied  to  the  location  of  the  depot.) 

Mnier,  131   Tnd.  499,  14  L.  R.  A.  804,  •  Los  Angeles   Traction   Co.  v.   Wll- 

30  N.  R.  23.  shire.  ISH  Cal.  664,  67  Pac.  1086. 

•  Keys  V.  Weaver,  95  la.  18,  63  N.  ««StevenR  v.  Ambler,  39  Fla.  575,  23 

W.  357.  So.  10. 

TJudson  v.  Gage,  91  Cal.  304,  27  Pte.  UNorthup  v.  Standifer  (Ky.),  23  8. 

676.  W.  348;   Northup  v.  Ward    (Ky.),  16 

8.  W.  247. 
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§  2788.  Substantial  perfonnance  of  contracts  for  manufacture 
and  sale  of  goods.  The  doctrine  of  substantial  performance  at  law 
is,  in  most  jurisdictions,  by  no  means  limited  to  building  contracts. 
If  any  contract  is  performed  substantially,  recovery  can  be  had 
thereon  subject  to  recoupment  of  damages,  if  any.^  A  contract  to 
manufacture  chattels  to  conform  to  a  given  pattern  or  style  is 
enforceable  if  substantially  performed.*  A  contract  to  make  a 
carriage  to  order  **just  like*'  another  specified  carriage,  is  said  to 
be  performed  substantially  if  the  body,  style,  size  and  general  ap- 
pearance of  the  two  carriages  are  alike,  although  the  manufacturer 
has  made  some  minor  changes  which  he  believes  to  be  improve- 
ments.' This  result,  however,  is  placed  on  the  ground  that  such  a 
contract  requires  only  a  carriage  of  the  general  style,  appearance 
and  dimensions  of  the  specified  carriage,  and  that  it  leaves  the 
builder  free  to  improve  it  if  he  can.*  The  proof  of  a  shield  design 
for  an  advertising  sign  was  approved  by  the  party  for  whom  it 
was  made,  with  the  statement  that  he  wanted  ''something  of  that 
style."  Slight  changes  made  afterwards  in  placing  the  words  upon 
the  sign  were  held  not  to  prevent  substantial  performance.'    A  pro- 


1  United  States.  Gottschalk  Co.  v. 
Cattle  Feeding  Co.,  62  Fed.  901. 

California.  HiU  t.  McKay,  94  Cal. 
6,  29  Pac.  406. 

Colorado.  Lombar'  v.  Overland  Ditch 
&  Reservoir  Co.,  41  Colo.  253,  92  Pac. 
695   (obiter). 

Connecticut.  Morehouse  v.  Bradley, 
80  Conn.  611,  69  Atl.  937. 

Illinois.  Merchants'  Bldg.  Imp.  Co. 
▼.  Chicago  Exch.  Bldg.  Co.,  210  111.  26, 
101  Am.  St.  Rep.  146,  71  N.  E.  22; 
Turner  v.  Osgood  Art  Colortype  Co., 
223  111.  629,  79  N.  E.  306  (obiter). 

Kansas.  Sipe  v.  Sipe,  102  Kan.  742, 
L.  R.  A.  1918E,  1029,  173  Pac.  13. 

Maine.  Ayer  v.  Bangor,  85  Me.  611, 
27  Atl.  523. 

Maryland.  Nes  v.  Union  Trust  Co., 
104  Md.  15,  64  Atl.  310. 

Michigan.  Hayes  v.  Stortz,  131  Mich. 
63,  90  N.  W.  678;  Snyder  v.  Patton  A, 
Gibson  Co.,  143  Mich.  350,  106  N.  W. 
1106. 

Minnesota.  McGuire  v.  J.  Neils 
Lumber  Co.,  97  Minn.  293,  107  N.  W. 
130. 


Mississippi.  E.  T.  Burrowes  Co.  v. 
Crittenden   (Miss.),  37  So.  604. 

Ohio.  Newman  v.  McGregor,  5  Ohio 
348. 

New  Mexico.  Joseph  v.  Catron,  13 
N.  M.  202,  1  L.  R.  A.  (N.S.)  1120,  81 
Pac.  439. 

South  Carolina.  Kenan  v.  Yorkville 
Cotton  Oil  Co.,  109  S.  Car.  462,  1  A.  L. 
R.  1387,  96  S.  E.  524. 

Tennessee.  Carolina  Spruce  Co.  v. 
Black  Mountain  R.  Co.,  139  Tenn.  137, 
201  S.  W.  154. 

Wisconsin.  Foeller  v.  Heintz,  137 
Wis.  169,  24  L.  R.  A.  (N.S.)  327,  118 
N.  W.  543. 

2  Bailey  v.  Wayman,  201  Pa.  St.  249, 
60  Atl.  767;  Meincke  v.  Falk,  61  Wis. 
623,  60  Am.  Rep.  167,  21  N.  W.  785. 

3  Meincke  v.  Falk,  61  Wis.  623,  50 
Am.  Rep.  167,  21  N.  W.  785. 

4  Meincke  v.  Falk,  61  Wis.  623,  50 
Am.  Rep.  157,  21  N.  W.  785. 

SThoubboron  v.  Lewis,  43  Mich.  635, 
88  Am.  Rep.  218,  5  N.  W.  1082. 
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vision  that  the  vendee  of  a  grain  separator  is  to  give  the  vendor 
notice  when  he  intends  to  open  the  threshing  season,  so  that  the 
vendor  may  send  down  an  expert  to  remedy  defects,  is  substantially 
performed  if  the  vendor  in  fact  sends  an  expert  at  the  time  of 
the  opening.*  A  contract  that  manufacturing  agents  shall  keep  a 
patented  fence  in  stock  to  fill  orders  taken  by  their  selling  agent, 
is  substantially  performed  by  their  having  materials  and  machinery 
for  making  such  fence  and  being  prepared  to  furnish  it  upon  de- 
mand.^ A  contract  for  sending  goods  for  sale  on  commission,  goods 
not  returned  in  thirty  days  with  express  charges  prepaid  to  be 
treated  as  sold,  is  substantially  performed  by  returning  the  goods 
within  thirty  days  and  remitting  the  amount  of  the  express  charges 
within  a  reasonable  period  after  the  expiration  of  thirty  days.*  A 
caterer  who  does  not  furnish  as  good  an  entertainment  as  he 
agreed,  but  acts  in  good  faith,  performs  substantially  so  that  he 
may  recover  the  contract  price  subject  to  recoupment  for  damages.* 
A  contract  giving  A  a  prior  right,  over  any  other  person,  to  buy 
B's  stock  in  a  corporation  is  substantially  performed  by  giving  A 
an  opportunity  to  buy  such  stock  at  the  price  for  which  it  is 
finally  sold.^*  A  contract  to  advance  thirty-three  thousand  dollars 
for  bonds  of  a  corporation  is  satisfied  by  paying  eighteen  thousand 
dollars  and  retiring  fifteen  thousand  par  value  of  old  bonds  of  the 
corporation,  even  though  only  fourteen  thousand  dollars  was  paid 
to  procure  such  bonds."  A  contract  to  sell  bonds  secured  by  first 
mortgage  on  the  property  of  a  corporation,  which  property  at  that 
time  is  incumbered  by  a  mortgage  securing  a  prior  bond  issue,  is 
performed  substantially  if  the  great  majority  of  the  bonds  of  the 
first  issue  are  retired  and  if  an  adequate  fund  is  set  aside  for  the 
payment  of  the  bonds  the  ownership  of  which  can  not  at  that  time 
be  ascertained."  A  contract  whereby  A  agrees  to  assign  certain 
patents  to  B  is  substantially  performed  where  at  B's  request  A 
assigns  such  patents  to  X  for  B's  use.^* 

•  Hansen   v.   Gaar,   68   Minn.   68,   70  10  Harris  v.  Soott,  67  N.  H.  437,  32 
N.  W.  853.                                                       Atl.  770. 

7Carrington  v.  Waff,  112  N.  Car.  115,  H  Franklin  Trust  Co.  v.  Electric  Co., 

16  S.  E.  1008.  57  N.  J.  Ecj.  42,  41  Atl.  488. 

•  Main  v.  Oien,  47  Minn.  89,  40  N.  t2Ne«  v.' Union  Trust  Co.,  104  Md. 
W.  523.  15,  64  Atl.  310. 

•  Ponce  V.  Smith,  84  Me.  266,  24  Atl.  t3  Dalzell  v.  Watch  Case  Co.,  138  N. 
854.  Y.  285,  33  N.  E.  1071. 
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It  is  said  that  the  doctrine  of  substantial  performance  does  not 
extend  to  contracts  to  manufacture  articlesj^  Trade  usage  and 
custom  are  invoked,  however,  to  show  that  literal  performance 
exists  where  the  performance  falls  short  of  literal  compliance 
with  the  terms  of  the  contract  in  their  popular  senseJ'  A  contract 
to  make  colortype  pictures  is  performed  literally  although  the  bor- 
ders are  not  perfect  because  of  the  fact  that  the  dust  in  the  air 
caused  specks  which  could  be  seen  by  close  examination^^ 

A  small  deficiency  in  the  quantity  of  the  goods  delivered  does  not 
prevent  substantial  performance  of  a  contract  of  sale."  If  a  number 
of  articles  are  sold,  delivery  of  all  but  one  is  substantial  perform- 
ance.^' 

§  2789.  Attempted  performance  less  tban  substantial  perform- 
ance— (General  principles.  If  performance  of  the  covenants  of  the 
contract,  on  the  one  side,  has  not  been  waived  by  the  adversary 
party,  no  recovery  upon  a  contract  can  be  had  by  one  who  has  not 
performed  a  precedent  covenant,  at  least  substantially;  or  who  is 
not  ready  and  willing  to  perform  concurrent  covenants  at  least 
substantially,  and  who  has  not  notified  the  adversary  party  thereof 
and  has  demanded  performance  from  him.^  Failure  to  perform 
either  of  these  classes  of  covenants,  at  least  substantially,  amounts 
to  breach  which  gives  rise  to  a  cause  of  action  for  damages,  and 


14  Turner  v.  Osgood  Art  Colortype 
Co.,  223  111.  629,  79  N.  E.  306. 

t<  Turner  v.  Osgood  Art  Colortype 
Co.,  223  111.  629,  79  N.  E.  306. 

15  The  contract  is  said  to  be  ''not 
only  substantially  but  literally  com- 
plied with."  Turner  v.  Osgood  Art 
(k)lortype  Co.,  223  HI.  629.  79  N.  E. 
306. 

IT  Simmons  Hardware  Co.  v.  Bucket 
Pump  Co.,  18  0.  C.  C.  878,  10  0.  C. 
D.  285  (a  deficiency  of  one-fourth  of 
one  per  cent.,  which  the  seller  offered 
to  make  up). 

ItHans^en  v.  Baltimore  Packing  Co., 
86  Fed.  832. 

1  United  States.  Bush  ▼.  Jones,  144 
Fed.  042,  6  L.  R.  A.  (N.S.)  774;  Bosch 
Magneto  Co.  v.  Rushmore,  255  Fed. 
465. 

AlalMima.  .  Green  ▼.  Linton,  7  Port. 
(Ala.)  133,  31  Am.  Dec.  707;  Higgins 
Mfg.  Co.  V.  Pearson.  146  Ala.  528,  40 


So.  579;  Hartsell  v.  Turner,  196  Ala. 
290.  71  So.  658. 

Georgia.  Bull  v.  St.  Johns,  39  Ga. 
78. 

Idaho.  Olympia  Mining  Co.  v.  Kerns, 
13  Ida.  514,  91  Pac.  02;  Nave  v.  Mc- 
Grane.  19  Ida.  Ill,  113  Pac.  82. 

lUinola.  Swanzey  v.  Moore,  22  111. 
63,  74  Am.  Dec.  134;  Angle  v.  Hanna, 
22  ni.  429,  74  Am.  Dec.  161. 

Iowa.  Jordan  v.  Hill,  172  la.  414, 
154  N.  W.  579. 

Kentucky.  Vincennes  Bridge  Co.  v. 
Walker,  181  Ky.  651,  205  S.  W.  778. 

Loniaiana.  Barr  v.  Henderson,  105 
La.  601,  30  So.  158. 

Maryland.  Gill  v.  Vogler,  52  Md. 
663. 

Maaaachusetta.  Olmstead  v.  Beale, 
36  Mass.   (19  Pick.)  528. 

Minneaota.  Nelichka  v.  Esterly,  29 
Minn.  146.  12  N.  W.  457;  Taylor  ▼. 
Marcum,  60  Minn.  292,  62  N.  W.  830; 
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which  may  operate  as  a  discharge  of  the  contract  as  far  as  the 
covenants  of  the  adversary  i)arty  are  concerned.*  Prom  the  nature 
of  the  independent  covenant,  failure  to  perform  such  a  covenant 
substantially  does  not  operate  as  a  discharge  of  the  contract, 
although  it  will  give  rise  to  a  cause  of  action  for  damages.'  Apart 
from  questions  of  whether  performance  is  less  than  substantial  per- 
formance, which  are  considered  in  the  following  sections/  the  con- 
sequences of  failure  to  perform  at  least  substantially,  are  treated 
in  connection  with  the  subject  of  breach.' 

In  many  cases  performance  less  than  substantial  is  tendered  by 
one  party  and  is  accepted  by  the  other.  Whether  the  consequences 
of  such  acceptance  are  to  prevent  such  defective  performance  from 
amounting  to  breach,  or  whether  they  also  prevent  the  adversary 
party  from  maintaining  an  action  for  such  defective  performance, 
is  a  question  which  is  considered  subsequently  under  the  so-called 
heading  of  waiver.* 

Another  question  which  is  sometimes  confused  with  substantial 
performance  is  the  right  of  the  party  who  is  in  default  to  recover 
from  the  adversary  for  the  benefits  conferred  upon  the  latter  by 
reason  of  such  defective  performance.  This  question  is  considered 
subsequently  under  the  topic  of  the  quasi-contractual  right  of  re- 
covery which  arises  on  discharge.^ 

Literal  performance  may  exist  though  substantial  performance  is 
lacking.    The  law  does  not  regard  this  as  performance.'    A  contract 


Uldrickson  v.  Samdahl,  92  Minn.  297, 
100  N.  W.  5;  Hoglund  v.  Sortedahl,  101 
Minn.  3.59,  112  N.  W.  408. 

Mississippi.  Butt  v.  WilliamB  (MIsa.)  . 
15  So.  130. 

Missouri.  Miller  v.  Goddard,  34  Mo. 
102,  56  Am.  Dec.  638;  Henson  v.  Hamp- 
ton, 32  Mo.  408;  Earp  v.  Tyler,  73 
Mo.  617. 

Nelnraska.  Omaha  Consolidated  Vine- 
gar Co.  V.  Bums,  44  Neb.  21,  62  R. 
W.  301. 

New  York.  Jennings  v.  Camp,  13 
Johns.  (N.  Y.)  94,7  Am.  Dec.  367;  Acme 
Realty  Co.  v.  Schinasi,  215  N.  Y.  495, 
L.  R.  A.  1916A,  1176.  109  N.  E.  677; 
Steel  Storage  &  Elevator  Const.  Co.  v. 
Stock.  225  N.  Y.   173,  121  N.  E.  786. 

Ohio.  Melnirin  v.  Stone,  37  O.  S.  49; 
Petersburg  Fire  Brick  &  Tile  Co.  v. 
American   Clay   Machinery  Co..  89  O. 


S.  365,  L.  R.  A.  1915B.  530,  106  y.  E 
33. 

Oklahoma.  Robinson  v.  Beaty,  — 
Okla.  — ,  181  Pac   941. 

Pennsylvania.  Martin  v.  SchotMiberg, 
8  Watts   &   S.    (Pa.)    367. 

Vermont.  Kelley  v.  Bradford.  33 
Vt.  35. 

Washington.  Roudebush  v.  Gannon, 
92  Wash.  508.  1.59  Pac.  680. 

2  See  ch.  LXXXTV. 

3  See  ch.  LXXXIV. 

4  See  §8  2790  et  seq. 
»  See  ch.  LXXXIV. 

•  See  ch.  LXXXIV. 

7  See  ch.  LXXXVIII. 

•  Edison,  etc..  Electric  Co.  v.  Navi- 
gation Co.,  8  Wash.  370,  40  Am.  St. 
Rep.  910,  24  L.  R.  A.  315,  36  Pac,  260; 
Fuller-Warren  Co.  v.  Shurts,  95  Wis. 
606,  70  N.  W.  683. 
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for  an  electric  light  plant,  to  be  paid  for  when  *' found  to  be  in 
good  working  order,''  is  not  performed  by  so  constructing  the 
plant  that  it  works  properly  at  the  very  moment  of  completion,  but 
soon  proves  deficient.*  A  contract  to  construct  a  furnace  to  heat  a 
dwelling  to  a  given  temperature  by  means  of  hot  air  is  not  sub- 
stantially performed  if  in  fulfilling  the  requirement  as  to  tempera- 
ture the  furnace  generates  coal  gas  and  fills  the  house  with  it  so 
as  to  render  the  rooms  unsuitable  for  usej* 


§  2790.  Sale  of  realty — ^Performance  less  than  substantial  per- 
formance— ^Party  in  default  seeking  to  enforce  contract  A  con- 
tract for  the  sale  of  realty  or  an  interest  therein,  is  not  performed 
substantially  if  the  performance  which  is  tendered  is  substantially 
and  materially  different  from  that  which  is  provided  for  by  the 
terms  of  the  contract.^  Substantial  performance  does  not  exist  if 
there  is  a  defect  in  the  title,^  including  a  defect  in  the  title  to  any 
substantial  or  material  part  of  the  realty  agreed  upon.*  If  a  tract 
of  land  is  sold  which  is  bounded  by  a  public  street  or  road,  failure 
of  title  to  a  part  of  the  land  which  cuts  off  such  tract  from  such 
road  prevents  substantial  performance.*  Under  a  contract  for  the 
sale  of  four  acres  of  land,  including  a  residence,  a  failure  of  title 
to  a  quarter  of  an  acre  was  said  to  prevent  substantial  performance 
if  such  tract  lay  between  the  house  and  the  public  road,  and  if  it 


9  Edison,  etc.,  Electric  Co.  v.  Navi- 
pation  Ck>.,  8  Wash.  370,  40  Am.  St. 
Rep.  910,  24  L.  R.  A.  315,  30  Pnc.  260. 

10  Fuller- Warren  Co.  v.  Shurts,  96 
Wis.  606,  70  N.  W.  683. 

lEngUmd.  Arnold  v.  Arnold,  L.  R. 
14  Ch.  Div.  270;  Hick  v.  Phillips.  Prec. 
Ch.  575;  Drewe  v.  Corp,  9  Ves.  Jr. 
368. 

Alabama.  Boy  Ian  v.  Wilson,  —  Ala. 
— ,  70  So.  364 

Michigan.  Connor  v.  Buhl,  115  Mich. 
531,  73  N.  W.  821. 

New  Jersey.  New  York  Life  Tns.  Co. 
V.  Gilhooly,  61  N.  J.  Eq.  118,  47  Atl. 
494. 

New  York.  Acme  Realty  Co.  v. 
Schinasi,  215  N.  Y.  495,  L.  R.  A.  1016A, 
1176,  100  N.  E.  577. 

Virginia.  Jackson  v.  Ligon,  30  Va. 
(3  Leigh)  161. 


2  England.  Arnold  v.  Arnold,  L.  R. 
14  Ch.  Div.  270. 

Alabama.  Boy  Ian  v.  Wilson,  —  Ala. 
~,  79  So.  364. 

Illinois.  Baker  v.  Baker,  284  111. 
637,  120  N.  E.  505. 

New  Jersey.  New  York  Life  Ins. 
Co.  V.  Gilhooly,  61  N.  J.  Eq.  118,  47 
AtL  494. 

Virginia.  Jackson  v.  Ligon,  30  Va. 
(3  Leigh)   161. 

3  Arnold  v.  Arnold,  L.  R.  14  Ch.  Div. 
270;  New  York  Life  Ins.  Co.  v.  Gil- 
hooly, 61  N.  J.  Eq.  118.  47  Atl.  494; 
Jackson  v.  Ligon,  30  Va.  (3  Leigh) 
161. 

4  Arnold  v.  Arnold,  L.  R.  14  Ch.  Div. 
270;  New  York  Life  Ins.  Co.  v.  Gil- 
hooly, 61  N.  J.  Eq.  118,  47  Atl.  494. 
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was  so  situated  that  persons  could  look  from  such  tract  into  the 
windows  of  the  residence.'  If  the  contract  provides  for  the  sale 
of  a  lot  which  is  sixty  feet  wide  by  one  hundred  and  ninety-five 
feet  deep,  and  which  is  bounded  by  a  street,  failure  of  title  to  a 
twenty-foot  strip  along  the  street  prevents  substantial  perform- 
ance.* Under  a  contract  for  the  sale  of  forty-one  acres,  failure  of 
title  to  seven  acres  which  cuts  the  remaining  tract  off  from  a  public 
road,  prevents  substantial  performance.^  A  contract  for  the  sale 
of  nearly  seven  hundred  acres  of  land,  is  not  performed  sub- 
stantially if  the  title  to  more  than  two  hundred  acres  is  substan- 
tially defective,  although  such  two  hundred-acre  tract  is  separated 
from  the  rest  of  the  land  by  a  public  road  and  although  all  the 
improvements  are  upon  the  tract,  title  to  which  is  marketable.'  A 
contract  to  sell  a  freehold  is  not  performed  substantially  if  about 
a  sixth  of  the  land  is  copyhold.'  A  contract  to  convey  a  tract  of 
land  in  fee,  is  not  performed  substantially  by  an  assignment  of  a 
lease  of  such  realty  for  a  term  of  four  thousand  years.^'  Under  a 
contract  hy  which  a  city  agrees  to  buy  a  tract  of  one  hundred  and 
fourteen  acres  to  be  used  as  a  reservoir,  for  storing  water  for  the 
water  supply  of  the  city,  failure  of  title  to  ninety-two  acres  pre- 
vents substantial  performance  even  if  the  tracts  in  question  be- 
longed originally  to  different  owners."  Under  a  contract  for  the 
sale  of  seven  hundred  acres  of  land,  a  failure  of  title  as  to  twelve 
acres  was  held  to  prevent  substantial  performance,  if  such  twelve 
acres  were  underlaid  with  brick  clay  and  there  was  a  probability 
that  the  owner  of  such  land  might  construct  a  brick  kiln  and 
buildings  on  such  land.^* 

A  contract  to  sell  realty  which  implies  a  marketable  title,  is  not 
performed  substantially  if  windows  and  porticoes  project  into  the 
street  so  that  the  city  may  require  them  to  be  removed  at  any 
time,  and  if  such  removal  will  be  expensive  and  cause  a  substantial 
loss  to  the  purchaser,  although  they  have  been  constructed  by  per- 
mission of  the  city  subject  to  such  right  of  removal." 

B  Perkins  v.  Ede.  16  Beav.  103.  11  North  Avenue  Land  Co.  v.  Bilti- 

•  New  York  Life  Ina.  Co.  v.  Gilhooly,      more,  102  Md.  475,  63  Atl.  115;  Viok- 
61  N.  J.  Rq.  118,  47  Atl.  404.  era  v.  Baltimore,  102  Md.  487,  63  Atl. 

7  Arnold  v.  Arnold,  L.  R.  14  Ch.  Div.       120. 
270.  WKnatchbuU    v.    Gnieber,    1    Madd. 

•  Jackson  v.  Ligon,  30  Va.  (3  Leigh)       Ch.  153. 

161.  «Acme  Realty  Co.  v.  SchinaBi,  ?15 

•  Hick  v.  Phmips,  Prec.  Ch.  575.  N.  Y.  405,  L.  R.  A.  1916A,  1176,  100 
WDrewe  v.  Corp,  9  Ves.  Jr.  368.  N.  E.  677. 
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A  contract  for  the  sale  of  realty  is  not  performed  substantially 
if  the  grantor's  wife  refuses  to  release  dower  J*  A  contract  to 
convey  realty  subject  to  certain  encumbrances  is  not  performed 
substantially  by  offering  to  convey  with  greater  encumbrances,  but 
with  a  covenant  in  the  deed  to  reduce  them  to  the  amount  con- 
tracted forJ* 


§2791.  Sale  of  realty — ^Performance  less  than  substantial  per- 
formance— Party  not  in  default  seeking  to  enforce  contract.    If  the 

purchaser  demands  specific  performance  against  a  vendor  who  can 
perform  in  part  only,  the  courts  are  much  more  ready  to  grant 
relief  in  spite  of  a  material  variance  between  the  performance 
which  the  vendor  can  be  compelled  to  give  and  the  performance 
which  he  has  agreed  to  give,  and  they  are  much  more  ready  to 
grant  compensation  for  such  deficiency  in  i)erformanee  than  they 
are  in  cases  in  which  the  vendor  is  seeking  relief  against  an  un- 
willing purchaser.'  Indeed,  the  doctrine  of  substantial  perform- 
ance does  not,  properly  speaking,  apply  to  cases  of  this  sort.  Since 
the  plaintiff  is  the  party  who  is  not  in  default  and  since  he  seeks 
performance  of  as  much  of  the  contract  as  is  practicable  against 
one  who  has  agreed  to  perform  more  than  he  can  be  compelled  to 
perform  specifically,  the  readiness  of  the  courts  to  grant  specific 
performance  is  not  limited  by  the  necessity  of  showing  that  the 
vendor  can  be  compelled  to  perform  substantially;  but  the  limit  is 
rather  whether  the  remedy  of  specific  performance  can  be  given  to 
the  purchaser  without  imposing  a  hardship  upon  the  vendor  much 
greater  than  the  benefit  which  such  relief  will  confer  upon  the 
purchaser.  Tf  the  land  which  is  sold  is  encumbered  by  a  party 
wall  which  is  of  no  benefit  to  the  purchaser,  the  purchaser  may 
have  specific  performance  with  compensation  for  the  damage  done 
by  such  encumbrance.^    Tf  one  of  two  or  more  tenants  in  common 


MVauffhan  v.  Butterfleld.  85  Ark. 
289,  122  Am.  St.  Rep.  31,  107  S  W. 
993. 

« Connor  v.  Buhl,  115  Mich.  531,  73 
N.  W.  821. 

1  England.  Milligan  v.  Cooke.  16 
Ves.  Jr.  1. 

United  States.  Pratt  v.  Law.  13  U. 
S.  (9  Cranch)  456,  3  L.  ed,  701;  Town- 
send  V.  Vanderwerker,  160  U.  S.  171, 
40  L.  ed.  383. 

Massachusetts.  Cashman  v.  Bean, 
226  Mass.  198.  115  N.  E.  674. 


Minnesota.  Melin  v.  WooUey,  103 
Minn.  498.  22  L.  R.  A.  (N.S.)  505,  115 
N.  W.  O-^t.  946. 

Missouri.  Barthel  v.  Enjrle.  261  Mo. 
307,  168  S.  W.   1154    (obiter). 

West  Virginia.    Lathrop  v.  Columbia 
Colleries  Co.,  70  W.  Va.  58,  73  S.  E^ 
299. 

Wisconsin.  Doctor  v.  rTellbera>J|fe 
Wia.  415.  27  N.  W.  176.  .-^ 

2  Cashman  v.  Bean,  226  Majf  198, 
115  N.  E.  674. 
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has  agreed  to  convey  the  entire  tract,  specific  performance  can  be 
given  against  such  vendor  with  compensation  for  the  value  of  the 
remaining  interests.'  If  a  contract  is  made  with  two  owners  in 
severalty  for  the  purchase  of  a  tract  of  land  from  each  of  them, 
and  such  contract  is  unenforceable  as  against  one,  specific  perform- 
ance with  compensation  may,  nevertheless,  be  compelled  as  against 
the  other,  although  a  gross  amount  was  to  be  paid  for  the  two 
tracts/  If  A,  who  is  acting  in  two  different  capacities,  agrees  to 
sell  to  B  a  tract  of  a  certain  frontage,  and  by  reason  of  his  inability 
to  act  in  one  capacity  such  contract  is  unenforceable  as  to  a  quarter 
of  such  frontage,  the  purchaser  may  compel  specific  performance 
of  compensation  as  to  the  rest  of  such  tract.'  A  contract  for  the 
sale  of  a  specific  lot  which  by  the  terms  of  the  contract  is  to  con- 
tain one  hundred  and  forty-five  acres,  may  be  enforced  with  com- 
pensation against  the  vendor,  although  the  tract  in  fact  contains 
less  than  one  hundred  and  twenty  acres.' 

Whether  a  purchaser  of  land  free  from  all  encumbrances  may 
have  specific  performance  with  compensation  if  the  wife  of  the 
vendor  refuses  to  release  her  dower,  is  a  question  upon  which  there 
is  a  conflict  of  authority;  some  coiirts  granting  specific  performance 
w^ith  compensation,^  and  other  courts  denying  it.' 

§2792.  Contracts  for  work,  labor,  services,  etc. — ^Performance 
less  than  substantial.  A  contract  of  employment  is  not  performed 
substantially  where  the  employe,  during  each  month  of  his  employ- 
ment, embezzles  money  belonging  to  his  employer.^  Hence,  under 
a  contract  of  hire  from  month  to  month,  the  em|)loye  can  recover 
nothing.  A  contract  to  lay  Avater  pipes  through  the  land  of  a 
person,  and  to  close  the  trenches  up  well  and  sufficiently,  and  make 
good  the  land  and  promises,  is  not  performed  substantially  where 
the  trenches  are  so  filled  up  that  the  ground  there  is  in  places  two 
feet  above  the  original  levol.^    A  contract  to  run  a  boundary  line 

•  Melin   v.   Wooncy,    103    Minn    408,       So.  381;  Tebeau  v.  Ridjje,  201  Mo.  647, 
22  L.  R.  A.  (N.S.)  505,  115  N.  W   654,       L.   R.  A.   101.5C,  3«7.   170  So.  871. 
W6  •  Murphy  v    Hohne,  73  Fla.  8a3,  L. 

4  Milam  v.  Williams.  73  W   Va.  467,  R.   A     1017F.  6fH,  74   So.   073;   Lucas 

80  S.  E.  770.  V   Scott,  41  0.  S.  636;  Kurath  v.  Jack- 

•  Hazzard  v.  Morrison,  104  Tex.  689,  son,  60  Or.  203,  38  L.  R.  A.  (N.S.)  1196, 
143  S.  W.  142.  118  Pac.  192;  Haden  v.  Falls,  115  Va. 

•  Garrett  v.  Gtoflf,  61  W.  Va.  221,  56  770,  80  S.  E.  676. 

S.  E.  361.  t  Peterson   v.   Mayer,   46   Minn.   468, 

TMinge  ▼.   Green,   176   Ala.  343,  68       13  L.  R.  A.  72,  40  *N.  W.  245. 

SChishobn  v.  Halifax.  20  N.  S.  402. 
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between  two  adjoining  lots,  and  then  to  retrace  it,  is  not  substan- 
tially performed  where  it  is  run  and  the  person  running  the  line 
then  sights  back  along  the  stakes  and  decides  that  the  line  is 
straight.'  A  contract  to  perform  work  and  labor  for  a  specified 
compensation,  must  be  performed  substantially,  at  least  in  order  to 
justify  recovery.*  An  arcliitect  who  is  to  furnish  plans  and  speci- 
fications for  a  building  and  an  estimate  of  its  probable  cost,  can  not 
recover  if  the  actual  cost  of  the  building  greatly  exceeds  his  esti- 
mate.* So  if  he  is  employed  to  draw  plans  for  a  building  at  a  cost 
not  to  exceed  four  thousand,  five  hundred  dollars,  he  can  not 
recover  if  he  draws  plans  for  a  building  estimated  to  cost  more 
than  eight  thousand  dollars.*  If  the  owner  of  realty  has  agreed  to 
pay  to  a  broker  all  in  excess  of  a  specified  amount  for  which  the 
broker  can  sell  such  realty,  such  contract  is  not  performed  sub- 
stantially by  exchanging  such  realty  for  other  realty  at  an  agreed 
valuation.^  A  contract  whereby  the  owner  of  land  agrees  to  pay 
to  an  agent  as  commission  everything  in  excess  of  t(»n  dollars  per 
acre  for  which  such  agent  might  be  able  to  soil  such  land  is  an 
entire  contract;  and  if  the  agent  sells  a  part  of  such  tract,  he  can 
not  recover  compensation  at  the  contract  rate  until  he  has  sold 
the  entire  tract.*  If  an  architect  is  employed  to  draw  plans  for  a 
building,  which  is  not  to  cost  over  twenty-five  thousand  dollars, 
such  contract  is  not  performed  substantially  if  the  plans  are  of 
such  a  character  that  the  lowest  bid  is  thirty-five  thousand  dollars.* 
A  contract  of  employment  as  manager  is  not  performed  substan- 
tially if  the  employer  reduced  the  employe  to  a  sales  clerk,  although 
he  offers  to  pay  the  salary  provided  for  in  the  original  contract.** 
Plans  and  specifications  which  do  not  show  the  (piality-of  material 
and  workmanship,  which  do  not  specify  in  what  condition  the  con- 
crete is  to  be  measured,  which  does  not  indicate  the  materials  to 
be  used  in  electric  wiring  or  the  location  of  the  wires,  are  so  indef- 


a^Vheelor  v.  State,  100  Ala.  66,  10 
So.  00.3. 

4. Jordan  v.  Hill,  172  Ta.  414,  154  N. 
W.  570;  Graham  v.  nolI-Trvin^,  46 
Wash.  607.  01  Par.  R. 

•  Feltham  v.  Sharp,  00  Oa.  260,  25 
S.  E.  610;  Graham  v.  BelMrving,  46 
Wash.  607,  01  Pac.  8. 

•  Emerson  v.  Kneezell  (Tex.  Civ. 
App.),  62  S.  W.  561. 

7  Jordan  v.  ffiU,  172  la.  414,  164  N. 
W.  679. 


•  Bontlcy  v.  Edwards.  125  Minn.  179, 
51  h.  U.  A.  (N.S.)  254.  146  N.  W.  .347. 
(Since  plaintiff  did  not  plead  or  prove 
the  reasonable  value  of  his  services, 
the  fonrt  did  not  deride  whether  he 
could    recover    in    <|nantiim    meruit.) 

9 Graham  v.  Bcll-lrvinjr.  46  Wash. 
607,  01  Pac.  8. 

10  Cooper  V.  Stronjre  &  Warner  iDo., 
Ill  Minn.  177,  126  N.  W.  641. 
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inite  that  they  could  not  be  the  basis  of  a  valid  contract;  and  the 
architect  can  not  recover  from  the  owner  for  preparing  such  plans." 

• 

§2793.  Building  contracts — Specific  illnstrationfl — ^Reconatnic- 
tion  not  necessary — ^Immaterial  variance.  A  study  of  the  cases  in 
which  building  contracts  have  been  held  to  be  performed  substan- 
tially shows  a  wide  range  of  variance  between  actual  performance 
and  the  performance  required  by  the  terms  of  the  contract,  and 
an  apparent  lack  of  harmony  in  the  application  of  the  general 
principles  of  substantial  performance.  It  is  quite  possible  that  a 
fuller  presentation  of  the  facts  of  each  case  would  show  that  the 
lack  of  harmony  was  more  apparent  than  real.  Generally  speaking, 
a  distinction  may  be  drawn  between  imperfect  performance,  on  the 
one  hand,  which  consists  merely  of  omissions  or  superficial  defects, 
which  can  be  remedied  by  additions  only,  or  at  least  by  changes 
which  are  not  structural  in  character,  and  structural  defects,  on 
the  other  hand,  which  can  be  remedied  only  by  rebuilding  or  re- 
constructing in  whole  or  in  part.  Failure  to  use  the  kind  of  lock 
required  by  the  specifications  does  not  prevent  substantial  per- 
formance.^ Failure  to  remedy  certain  defects  in  painting  and 
puttying  in  a  wall,  and  failure  to  make  certain  changes  in  win- 
dows, do  not  prevent  substantial  performance  of  a  contract  to 
complete  a  house  by  a  specified  date  if  the  defects  are  not  of  such 
a  nature  as  to  prevent  the  use  of  the  house.*  Substantial  perform- 
ance of  a  contract  for  constructing  a  building  at  a  cost  of  about 
thirty-five  hundred  dollars  may  exist,  although  part  of  the  brick 
work  is  unfinished  and  part  of  the  rubbish  is  left  on  certain  of  the 
floors,  if  the  cost  of  completion  is  about  three  dollars.*  Failure  to 
construct  the  windows  in  the  basement  story  in  line  with  the  win- 
dows in  the  upper  story  does  not  prevent  substantial  performance 
if  such  windows  can  be  reset  at  a  cost  of  about  six  dollars.*  A 
contract  to  perform  for  about  thirty-eight  hundred  dollars  is  per- 
formed substantially  if  the  cost  of  supplying  the  omissions  is  about 

11  Nave  V.  McGrane,  19  Ida.  Ill,  113  do     plastering    according    to     certain 

Pac.  82.  specifications,    see    Smith    v.   Mathews 

1  Stewart   v.   Breckenridge,   —  Colo.  Const.   Co.,  —  Cal.  — ,  179   Pac.   205. 

— ,  169  Pac.  543.  3Hahn  v.  Bonacum,  76  Neb.  837,  107 

2Coen  v.  Birchard,  124  la.  394,  100  N.  W.  1001,  109  N.  W.  368. 

N.  W.  48.  4  Pchindler  v.  Green,  149  Cal.  762,  87 

For    a    detailed    discussion    of    sub-  N.  W.  626. 
stantial  performance  of  a  contract  to 
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fifty  dollars.'  A  contract  for  the  construction  of  a  building  at  a 
cost  of  alriiost  forty-nine  thousand  dollars  may  be  performed  sub- 
stantially although  there  are  certain  omissions  which  would  cost 
over  two  thousand  dollars  to  remedy.*  Under  a  contract  which 
involves  an  expenditure  of  twelve  thousand  dollars,  an  uninten- 
tional deficiency  which  can  be  remedied  for  five  hundred  dollars 
does  not  prevent  substantial  performance.^  A  contract  which  is  to 
be  performed  for  six  thousand  dollars  mav  be  substantially  per- 
formed, although  the  damage  due  to  failure  to  perform  literally  is 
over  two  hundred  dollars.*  A  contract  to  decorate  the  walls  of  a 
room,  do  the  woodwork  and  provide  furniture  for  five  thousand 
two  hundred  dollars  is  performed  substantially  where  everything 
is  done  according  to  the  terms  of  the  contract  except  the  wood- 
work; and  the  defects  in  that  can  be  remedied  for  five  hundred 
dollars.*  It  is  said  that  a  contract  to  be  performed  for  five  thou- 
sand dollars  may  be  performed  substantially  although  the  damage 
due  to  failure  to  perform  literally  is  five  hundred  dollars.^*  A  con- 
tract which  is  to  be  performed  for  two  hundred  dollars  may  be 
performed  substantially,  although  the  damage  due  to  failure  to 
perform  literally  amounts  to  twenty-five  dollars.^^  A  contract  to 
construct  certain  work  for  thirty-five  hundred  dollars  may  be  per- 
formed substantially  if  the  damage  due  to  defects  and  omissions  is 
only  thirty-three  dollars."  Recovery  can  be  had  in  case  of  sub- 
stantial performance  of  a  contract  to  construct  a  heating  appa- 
ratus." Under  a  contract  to  construct  a  steam  heating  plant  at 
a  cost  of  fourteen  hundred  dollars,  inadvertent  defects  and  omis- 
sions which  can  be  remedied  for  less  than  two  hundred  dollars  do 
not  prevent  such  performance  from  being  substantial"     The  act 


8  Windham  v.  Independent  Telephone 
Co.,  35  Wash.  160,  76  Pac.  936. 

i  Jefferson  Hotel  Co.  v.  Brumbaugh, 
168  Fed.  867. 

7  Daly  v.  New  Haven  Hotel  Co.,  91 
Conn.  280,  99  All.  853. 

•  Crouch  V.  Gutmann,  134  N.  Y.  45, 
30  Am.  St.  Rep.  608.  31  N.  E.  271. 

•  Pitcaim  v.  Philip  Hiss  Co.,  113  Fed. 
492,  61  C.  C.  A.  323  [reversing,  107 
Fed.  425].  (The  question  was  for  the 
jury.  The  court  could  not  say  as  a 
matter  of  law  that  such  facts  did  not 
make  substantial  performance.) 


10  Ellis  V.  Lane,  85  Pa.  St.  265. 
(This  statement  was,  however,  an 
obiter,  since  the  question  of  substan- 
tial performance  was  not  raised  in  the 
trial-court.) 

IIBergfors  v.  Caron,  190  Mass.  168, 
76  N.  E.  655. 

12Hankee  v.  Arundel  Realty  Co.,  98 
Minn.  219,  108  N.  W.  842. 

ISShepard  v.  Mills,  173  HI.  223,  60 
N.  E.  709  [affirming,  70  HI,  App.  72]. 

14  Burgi  v.  Rudgers,  20  S.  D.  646,  108 
N.  W.  263. 
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of  the  contractor  in  installing  a  certain  system  of  heating  is  said 
to  be  substantial  performance  of  his  contract  to  install  such  system 
and  to  obtain  a  license  from  the  holder  of  the  patent  thereon;  but 
he  will  be  required  to  obtain  such  license  before  he  can  take  ad- 
vantage of  a  judgment  in  his  favorJ*  A  contract  to  furnish  glass 
for  a  house  is  performed  substantially  where,  of  over  a  hundred 
panes,  all  but  two  are  perfect,  and  those  two  are  defective  in  a 
way  not  uncommon  in  glass  of  that  kindJ*  A  contract  to  furnish 
windoAv  screens  and  screen  doors  may  be  substantially  performed, 
although  one  screen  is  defective."  A  contract  for  plumbing  is  sub- 
stantially performed  where  the  only  defects  are  in  certain  connec- 
tions which  can  be  completed  for  a  small  part  of  the  contract  price, 
even  though  the  system  is  useless  as  he  left  it.^*  Recovery  may  be 
had  upon  a  contract  to  supervise  the  construction  of  a  building  if 
such  contract  has  been  performed  substantially."  If  one  who  has 
agreed  to  supervise  the  construction  of  a  building  for  another 
causes  the  front  of  the  building  to  be  constructed  in  a  manner 
which  is  not  provided  for  by  the  plans,  and  if  such  mistake  can 
be  remedied  for  a  cost  of  about  four  hundred  dollars,  the  super- 
vising architect  may  recover  the  contract  price  less  the  amount 
necessary  to  repair  such  defect.*  If  a  contract  to  construct  a 
ditch  in  accordance  with  certain  plans  and  specifications  has  been 
performed  substantially,  recovery  may  be  had  thereunder.^^  A 
contract  to  construct  a  logging  road  is  performed  substantially  if 
the  road  is  ready  for  use  by  construction  trains  and  for  any  traffic 
which  the  logging  company  may  offer,  although  laying  ties  on  the 
road  is  not  complete,  the  ties  being  laid  at  double  the  proper 
distance  for  the  straight  portion  of  the  track.^  If  a  contract  to 
construct  a  logging  road  and  to  get  ready  for  operation  does  not 
specifically  require  the  contractor  to  buy  or  to  furnish  rolling 
stock,  such  contract  is  performed  substantially,  although  he  relies 

tlHankee  v.  Anindel  Realty  Co.,  98  24   L.   R.   A.    (N.S.)    327,    118   N.   W. 

Minn.  210,  108  N.  W.  842.  543. 

!•  Robert    Mitcliell   Furniture   Co.   v.  WFoeMer    v.    Heintz,    137    Wia.    160, 

Monarch  (Ky.),  30  S.  W.  823.  24    L.   R.    A.    (N.S.)    327,    118   N.   W. 

17  E.  T.  Burrowes  Co.  v.  Crittenden  513. 
(Miss.),   37   So.  604.      (At  least,   such  21  Lombard  v.  Overland  Ditch  &  Res- 
question  is  for  the  jury.)  ervoir  Co.,  41   Colo.  253,  02  Pac.  605. 

II  Jones  &  Hotchkiss  Co.  v.  Daven-  » Carolina     Spruce     Co.     v.     Black 

port,  74  Conn.  418,  60  AtL   1028.  Mountain  R.  Co.,  130  Tenn.  137,  201  S 

II  Foeller  v.   Heintz,   137   Wis.   160,  W.  164. 
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upon  connecting  carriers  for  supplies  of  freight  cars.*^  A  contract 
by  which  A  agrees  to  construct  a  level  to  drain  B's  mine  in  con- 
sideration of  one-eighth  of  the  ore  mined  therefrom,  may  be 
enforced  by  A  though  the  level  is  permitted  to  get  out  of  repair, 
if  the  level  is  sufficient  for  practical  purposes  and  B  is  in  no  way 
prejudiced  thereby.^*  A  contract  for  constructing  waterworks,  or 
furnishing  water  pressure,  if  substantially  performed,  entitles  the 
contractor  to  a  recovery,  subject  to  recoupment  for  damages  caused 
by  failure  to  perform  literally.^  The  contractor  is  not  liable  for 
damages  resulting  from  defects  after  the  owner  has  had  a  reason- 
able opportunity  to  remedy  them.^*  A  contract  to  sink  a  well  is 
substantially  performed  in  case  of  an  oil  well  by  drilling  until  oil 
is  struck,  even  though  the  contractor  loses  his  tools  in  the  well, 
which  is,  on  that  account,  somewhat  less  valuable."  One  who  con- 
tracts to  drill  a  well  and  commences  work,  may  abandon  that  well 
and  drill  another  one  if  completion  of  the  first  becomes  imprac- 
ticable by  reason  of  the  breaking  of  the  drill.^'  In  case  of  a  well 
for  water,  drilling  till  water  is  found  is  a  substantial  performance, 
although  the  contractor  does  not  put  a-  screen  at  the  bottom  of  the 
well,  because  the  other  party  orders  him  to  stop  work.^  A  con- 
tract by  which  owners  of  adjoining  sections  of  low  land  agree  to 
fill  in  the  land  owned  by  them  as  fast  as  adjoining  land  is  filled  in, 
so  that  it  is  unnecessary  to  have  a  barrier  on  the  division  line  to 
retain  the  earth  thus  filled,  and  provide  that  if  such  filling  is  not 
made  the  adjoining  owner  may  build  the  barrier  at  the  expense  of 
the  former,  is  substantially  performed  where  the  former  builds 
such  barrier  at  his  own  expense.*  A  contract  for  constructing  a 
public  improvement  is  not  discharged  by  the  invalidity  of  a  par- 
ticular assessment  which  did  not  enter  into  the  bid  or  contract.*^ 
Under  a  building  contract  which  requires  the  contractor  to  show 
that  there  are  no  outstanding  claims  which  could  be  the  basis  of 


23  Carolina  Spruce  Co.  v.  Black 
Mountain  R.  Co.,  139  Tenn.  137,  201  S. 
W.  154. 

See  alfto,  Courtright  v.  DeedB,  37  la. 
603,  and  Manchester  &  Keene  Ky.  v. 
Keene,  62  N.  H.  81,  120. 

M  Crawford  v.  Weatherbee,  77  Wis. 
419,  9  L.  R.  A.  561.  46  K  W.  545. 

» Wiley  V.  Athol,  160  Mass.  426,  6 
L.  R.  A.  342,  23  N.  E^  311. 

21  Hansen  y.  Beebe,  111  la.  634,  82 
N.  W.  942. 


27  Holmes  v.  Oil  Co..  13S  Pa.  St.  546, 
21  Am.  St.  Rep.  919,  2  Atl.  231. 

21  Thompson  v.  Brown,  106  la.  367, 
76  X.  W.  819. 

29  Madden  v.  Oestrich,  46  Minn.  538, 
49  y.  W.  301. 

35  Commonwealth  v.  Wharf  Co.,  166 
Mass.  395,  44  N.  E.  350. 

31  Morgan  Park  v.  Gahan,  136  lU.  615, 
26  N.  E.  1086. 
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a  lien  before  payment  is  due,  the  act  of  the  contractor  in  showing 
to  the  owner  receipts  and  vouchers  for  all  labor  and  material  is 
at  least  substantial  performance.^ 

The  performance  of  all  of  the  covenants  of  the  contract  except 
Q3rtain  minor  covenants,  the  performance  of  which  is  prevented 
by  the  adversary  party,  is  undoubtedly  sufficient,''  although  this 
is  rather  an  example  of  discharge  by  the  act  of  the  adversary  party 
tfcan  an  example  of  substantial  performance.'* 

§2794.  Building  contracts — ^Reconstruction  necessary — ^Imma- 
terial variance.  A  minor  and  immaterial  variance  may  exist,  which 
it  may  be  impossible  to  remedy  so  as  to  make  the  building  conform 
literally  to  the  terms  of  the  contract,  without  reconstruction,  and 
yet  it  may  be  proper  to  hold  that  the  contract  is  performed  sub- 
stantially.^ A  slight  deviation  from  the  plans  caused  by  a  mistake 
in  measurement,  not  discovered  by  either  party  or  the  architect 
until  the  contract  is  completed,  and  not  affecting  the  external 
appearance  of  the  house  or  its  usefulness,  does  not  prevent  the 
performance  from  being  substantial.^  Defects  in  hanging  doors 
and  in  the  construction  of  the  roof  of  a  building  which  sagged  as 
a  result  of  such  defect,  has  been  held  not  to  prevent  substantial 
performance  if  it  was  practicable  to  rehang  such  doors  and  to 
remedy  the  defects  in  the  roof  by  raising  it  and  putting  supports 
under  it,  without  interfering  with  the  ordinary  use  of  the  house 
to  any  appreciable  extent.'  Under  a  contract  to  construct  a  gas 
plant  of  common  brick  picked  for  evenness  of  color,  the  con- 
tractor performs  at  least  substantially  if  such  wall  is  of  as  even 
a  color  as  it  is  possible  out  of  common  brick.*  If  A  and  B  have 
entered  into  a  contract  for  the  construction  of  a  party  wall  be- 
tween their  respective  tracts  of  land,  and  A  lets  such  contract  to 
X  under  plans  and  specifications  which  do  not  require  the  wall  to 
be  built  of  mortar  made  of  hydraulic  cement  which  was  required 


32Lavanway  v.  Cannon,  37  Wash. 
593,  70  Pac.  1117. 

33  Morehouse  v.  Bradley,  80  Conn. 
611,  69  Atl.  937. 

34  See  ch.  LXXXIV. 

1  Pinches  v.  Swedish  Evangelical 
Lutheran  Church,  56  Conn.  183»  10  Atl. 
264. 

Substantial  performance  may  exist 
^where   the   failure    is   merely    incon- 


siderable incompleteness  and  the  ex- 
penf.e  of  completion  is  easy  of  ascer- 
tainment.'* Manitowoc  Steam  Boiler 
Workb  V.  Manitowoc  Glue  Co.,  120  Wis. 
r  97  N.  W.  616  (obiter). 

2  Oberlies  v.  Bullinger,  132  N.  Y.  598, 
30  N.  E.  999. 

8  Woodward  v.  Fuller,  80  N.  Y.  312. 

4Bird8all  v.  Perry  Gas  Works,  181 
la.  1268,  161  N.  W.  304. 


§2795 


Page  on  Contracts 


4950 


by  the  original  contract  between  A  and  B,  A  may  recover  under 
the  original  contract  if  B  has  known  of  such  specifications  and 
has  not  objected  to  such  construction.*  This,  however,  is  probably 
to  be  explained  fully  as  much  on  the  theory  of  waiver  of  strict 
performance,*  as  on  the  theory  of  substantial  performance. 

§2795.  Building  contracts — ^Beconstmction  necessieury— Mate- 
rial variance.  If  the  building  is  materially  different  from  that 
contracted  for,  no  substantial  performance  can  be  said  to  exist.^ 
In  building  or  construction  contracts  a  deviation  from  the  terms 
of  the  contract  which  can  not  be  corrected  without  a  partial*  or 
total'  reconstruction  of  the  building  or  w^ork,  can  not  be  cor- 
rected by  a  mere  recoupment  of  damages,*  and  is  not  substantial 
performance.*  Thus  a  contract  to  build  a  building  fifty  feet  by 
one  hundred  and  fifty  feet  in  size  is  not  substantially  performed 
by  building  one  seventy-eight  feet  by  one  hundred  feet,  even  if 
more  valuable  than  the  building  contracted  for,  and  even  if  the 
contract  was  merely  for  mortgage  security.*  Where  the  girders 
are  not  of  the  length  contracted  for  and  a  wooden  partition  is 
omitted  there  is  no  substantial  performance.'  If  the  joists  are 
farther  apart  than  the  contract  requires,  no  recovery  can  be  had 
on  the  contract,  though  the  house  is  strong  enough.*  If  the  roof 
is  less  than  the  required  pitch,  and  the  shingles  are  in  part  of 


•  Evan8  V.  Howell,  211  lU.  85,  71  N. 
E.  854. 

•  See  ch.  LXXXIV. 

1  Kentucky.  Nance  v.  Patterson 
Building  Co.,  140  Ky.  564,  140  Am.  St. 
Rep.  308,  131  S.  W.  484. 

Minnesota.  Uldrickson  v.  Samdahl, 
02  Minn.  207,  100  N.  W.  6. 

North  Carolina.  Braddy  v.  Elliott, 
146  N.  Car.  578.  16  L.  R.  A.  (N.S.) 
1121,  60  S.  E.  507. 

North  Dakota.  Braseth  y.  Bank  (X. 
D.),  08  N.  W.  70. 

Wisconsin.  Foeller  ▼.  Heintis,  137 
Wis.  160,  24  L.  R.  A.  (N.S.)  327,  118 
N.  W.  543  (obiter). 

See  also,  Meburin  y.  Stone,  37  O. 
S.  40. 

2Sarrazin  y.  Adams,  111  La.  124,  34 
So.  301;  Spence  y.  Ham,  163  N.  Y. 
220,  51   L.   R.   A.  238,  57   N.   E.   412. 


See  also,  Foeller  y.  Heintz,  137  Wis. 
160,  24  L.  R.  A.  (N.S.)  327,  118  N.  W. 
543. 

8  Swain  v.  Seamens,  76  U.  S.  (0 
Wall.)  254,  10  L.  ed.  554;  Tennant 
Land  Co.  y.  Nordeman,  148  Ky.  361, 
146  S.  W.  756. 

4  Elliott  y.  Caldwell,  43  Minn.  357, 
0  L.  R.  A.  52,  45  N.  W.  845. 

•  Perry  y.  Quackenbush,  105  Cal.  200, 
38  Pac.  740;  Eaton  y.  Gladwell,  121 
Mich.  444,  80  N.  W.  202;  Anderson  v. 
Pringle,  70  Minn.  433,  82  N.  W.  682; 
Spence  y.  Ham,  103  N.  Y.  220,  51  L. 
R.  A.  238,  57  N.  E.  412. 

•  Swain  y.  Seamens,  76  U.  S.  (9 
Wall.)   254,  10  L.  ed.  554. 

7  Spence  v.  Ham,  163  N.  Y.  220,  51 
L.  R.  A.  238,  57  N.  E,  412. 

•  Smith  V.  Brady,  17  N.  Y.  173,  72 
Am.  Dec.  442. 
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inferior  quality  and  poorly  laid,  leaving  many  holes  in  the  roof, 
and  the  siding  is  unsound  and  split,  leaving  holes  in  the  side  of 
the  building,  the  contract  is  not  performed  substantially.*  A 
contract  to  build  a  monument  is  not  substantially  performed  if  of 
different  dimensions  from  those  specified  in  the  contract.^'  A 
contract  for  constructing  a  burial  vault,  the  ends  of  which  are  to 
be  of  solid  pieces  of  stone,  is  not  performed  substantially  by  con- 
structing a  vault  the  ends  of  which  are  not  solid  blocks  of  stone, 
but  are  pieced  together  out  of  a  number  of  small  blocksJ^  A  con- 
tract to  construct  a  building  is  not  performed  substantially  as  a 
matter  of  law,  if  the  wall  is  cracked  and  if  parts  of  the  building 
are  out  of  plumbJ'  A  contract  for  building  a  retaining  wall  is 
not  substantially  performed  where  it  bulges  nine  inchesJ'  A  con- 
tract to  place  dwelling-houses  upon  certain  realty,  is  not  performed 
substantially  if  the  buildings  which  are  placed  thereon  are  not  fit 
for  use  as  dwellingsJ*  A  contract  to  construct  a  system  of  water- 
works, to  furnish  two  hundred  and  fifty  thousand  gallons  a  day, 
is  not  substantially  performed  by  constructing  a  system  which 
furnishes  only  fifty  thousand  gallons  a  day  J*  A  contract  to  con- 
struct an  elevator  with  a  capacity  of  four  thousand  bushels  per 
hour,  is  not  performed  substantially  by  the  construction  of  an 
elevator  with  a  capacity  of  thirty-three  hundred  bushels  per  hourJ* 
A  contract  to  make  screens  of  bronze  wire  fitted  with  certain 
specified  checks,  is  not  performed  substantially  if  the  checks  which 
are  used  are  not  of  such  specified  kind  and  if  the  wire  which  is 
used  is  steel  wire  bronzed,  which  is  worth  a  fifth  as  much  as 
bronze  wire."  A  contract  to  paint  a  house  so  as  to  do  a  first-class 
job,  is  not  substantially  performed  if  the  old  paint  is  not  removed 
where   such   rezxioval   is   necessary.^*     A   contract    for   furnishing 


i  Cornish,  etc.,  Co.  v.  Dairy  Asso- 
ciation, 82  Minn.  215,  84  N.  W.  724. 
The  contract  is  not  performed  even  if 
it  was  for  the  erection  of  a  creamery, 
and  the  building  could  be  rebuilt  for 
one-fifth  of  the  entire  cost  of  the 
creamery. 

tl  Cutler  V.  Dix,  67  Vt.  347,  31  Atl. 
780. 

IIMehurin  y.  Stone,  37  O.  S.  40. 

12Hoglund  y.  Sortedahl,  101  Minn. 
859,  112  N.  W.  406. 

ULynes  y.  HaU,  60  Minn.  532,  63 
N.  W.  108.    The  wall  was  thirty  feet 


long.  No  adequate  reason  to  rebut  the 
inference  of  poor  workmanship  was 
shown  for  the  bulgfing  of  the  wall. 

t4Braddy  v.  Elliott,  146  N.  Car.  578. 
16  L.  R.  A.   (N.S.)   1121,  60  S.  E.  507. 

IB  Slierman  y.  Connor,  88  Tex.  35,  20 
S.  W.  1053. 

1*  Steel  Storage  &  Elevator  Const. 
Co.  y.  Stock,  225  N.  Y.  173,  121  N.  E. 
786. 

HHi^gins  Mfg.  Co.  y.  Pearson,  146 
Ala.  5^,  40  So.  570. 

ItManthey  y.  Stock,  133  Wis.  107, 
11^  N.  W.  448. 
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drain  pipes  and  sewer  pipes  of  iron  and  of  certain  specified  dimen- 
sions, is  not  performed  substantially  if  drain  pipes  of  earthen- 
ware are  used  of  smaller  dimensions,  although  it  is  shown  that 
the  pipes  actually  used  will  render  as  satisfactory  service  as  those 
contracted  for.^*  A  contract  for  the  construction  of  a  bridge  is 
not  performed  substantially  if  the  steel  legs  on  which  it  is  sup- 
ported are  from  seven  to  eleven  feet  short  and  the  concrete  bases 
are  built  up  higher  to  support  the  bridge,  and  if  the  bridge  is 
crooked  and  a  foot  and  a  half  higher  at  one  end  than  at  the  other, 
instead  of  being  straight.*  If  a  contract  to  drill  a  well  is  entire, 
no  recovery  can  be  had  thereon  unless  it  is  performed  at  least 
substantially.*'  A  contract  to  sink  a  well  to  such  a  depth  that 
water  would  be  reached,  is  not  performed  substantially  by  sinking 
a  shaft  which  is  abandoned  before  water  is  reached.^ 

§  2796.  Building  contracts — ^Material  deficiency  not  necessitat- 
ing reconstruction.  The  relation  between  the  contract  price  and 
the  damage  due  to  defective  or  incomplete  performance  may  be  so 
great,  according  to  the  test  suggested  in  some  jurisdictions,  as  to 
prevent  performance  from  being  substantial.'  It  is  said  that  a 
contract  to  do  certain  excavation  for  thirty-five  hundred  dollars, 
is  not  performed  substantially  if  the  cost  of  completing  the  con- 
tract is  six  hundred  dollars.*  A  contract  for  building  a  house  at 
a  cost  of  about  four  thousand  dollars  is  not  performed  substan- 
tially if  it  will  cost  over  two  thousand  dollars  to  supply  the  omis- 
sions.* A  contract  for  painting  a  building  is  not  performed  sub- 
stantially if  it  is  necessary  to  repaint  about  a  third  of  the  building 


WSchultze  V.  Goodstein,  180  N.  Y. 
248.  73  N.  E.  21. 

MVincennes  Bridge  Co.  v.  Walker, 
181  Ky.  651,  205  S.  \V.  778. 

21  Hartsell  v.  Turner.  196  Ala.  209,  71 
So.  658;  Connor  v.  Trapp,  127  la.  742, 
104  N.  W.  333. 

22  Bates  V.  Harte,  124  Ala.  427,  82 
Am.  St.  Rep.  186,  26  So.  898. 

t  United  States.  Bush  v.  Jones,  144 
Fed.   942,  6  L.  R.  A.    (N.S.)    774. 

Connecticut.  Tice  v.  Moore,  82  Conn. 
244,  73  Atl.  133. 

Iowa.  Connor  v.  Trapp,  127  la.  742, 
104  N.  W.  333. 

Minnesota.  Anderson  v.  Pringle,*79 
•Minn.  433,  82  N.  W.  682. 


New  York.  Flaherty  v.  Miner.  123 
N.  Y.  382  (obiter);  Van  Clief  v.  Van 
Vechten,  130  N.  Y.  .571,  29  N.  E. 
1017. 

Pennsylvania.  Gillespie  Tool  Co.  v. 
Wilson,  123  Pa.  St.  19,  16  Atl.  36. 

South  Dakota.  Symms-Powers  Co. 
V.  Kennedy,  33  S.  D.  355,  146  N.  W. 
670. 

Wisconsin.  Manthey  v  Stock,  133 
Wis.  107,  113  N.  W.  443. 

2  Flaherty  v.  Miner,  123  N.  Y.  382. 
(This  statement  was  obiter,  since  the 
question  of  substantial  performance 
was  not  raised  in  the  trial-court.) 

3  Tice  V.  Moore,  82  Conn.  244,  73  AtL 
133. 
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at  a  cost  of  about  a  third  of  the  original  contract  price.*  If  the 
contract  calls  for  three  coats  of  plaster,  such  contract  is  not  per- 
formed substantially  by  putting  on  two  coats  only.*  If  it  is  con- 
ceded or  established  that  a  contract  to  install  a  heating  plant  has 
been  so  defectively  or  imperfectly  performed  that  it  furnishes 
about  three  hundred  feet  of  radiation  less  than  that  provided  for 
by  the  contract,  it  has  been  said  that  such  fact  shows  that  there 
is  no  substantial  performance  and  that  a  finding  of  the  trial  court 
that  such  contract  has  been  performed  substantially  is  inconsistent 
therewith.*  If  a  contract  for  remodeling  a  building  is  intended 
primarily  to  secure  a  level  floor,  failure  to  perform  so  as  to  secure 
this  result  substantially  at  least,  prevents  substantial  performance 
of  the  entire  contract,  although  a  great  many  of  the  preliminary 
steps  to  obtaining  this  result  had  been  taken.^  A  contract  to 
bore  a  well  of  a  specified  diameter  is  not  performed  substantially 
by  boring  a  well  of  a  less  diameter,  although  such  well  may  be  of 
the  same  practical  value  as  that  required  by  the  terms  of  the 
contract.' 

§2797.  Contracts  for  sale  and  manufacture  of  goods — ^Per- 
formance less  than  substantial.  A  contract  to  manufacture  and 
install  a  boiler  of  a  given  capacity  is  not  performed  substantially 
by  manufacturing  and  installing  a  boiler  of  half  of  the  required 
capacity.^  A  contract  requiring  a  shipment  of  goods  between  spe- 
cified dates  by  ''sailer  or  sailers, '*  is  not  performed  substantially 
by  shipping  such  articles  by  steamer  not  within  such  dates.*  A 
contract  to  sell  and  lay  carpets  and  oilcloth  in  a  house  is  not 
performed  substantially  if  the  carpet  is  laid  in  two  of  the  rooms 
so  that  the  figures  run  the  wrong  way  and  it  can  not  be  used ;  and 
the  seller  can  not  recover  if  the  buyer  returns  the  goods.'  A  con- 
tract to  deliver  a  number  of  articles  for  a  lump  sum,  is  not  per- 
formed substantially  by  delivering  some  of  such  articles  which 

4Maiithe7   v.   Stock,    133   Wis.    107,  See  also,  Gillespie  Tool  Co.  v.  Wil- 

118  N.  W.  443.  son.   123  Pa.  St.  19,  16  Atl.  36. 

iVan  Clief  v.  Van  Vechten,  130  N.  1  Manitowoc  Steam  Boiler  Works  v. 

Y.  671,  29  N.  E.  1017.  Manitowoc  Glue  Co.,  120  Wis.  1,  97  N. 

•  Sjrmms-Powers  Co.  ▼.  Kennedy;  33  W.  615. 

8.  D.  366,  146  N.  W.  670.  2Aslimore   v.   Cox    [1899],    1   Q.   B. 

7  Anderson  v.  Pringle,  79  Minn.  433,      436. 
82  N.  W.  682.  SHusted  v.  Craig,  86  N.  Y.  221. 

•  Connor  ▼.  Trapp,  127  la.  742,  104 
N.  W.  333. 
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are  equal  in  value  to  about  a  third  of  the  entire  contract  price.* 
Thus  a  contract  to  put  in  a  steam  plant  is  not  substantially  per- 
formed where  an  engine  of  specified  horsepower,  required  by  the 
contract,  has  not  been  set  up.'  If  the  contract  calls  for  a  boiler 
of  one  hundred  and  fifty  per  cent,  of  the  capacity  of  the  boiler 
already  in  use,  and  the  boiler  actually  furnished  has  only  eighty- 
two  per  cent,  of  such  capacity,  there  is  no  substantial  perform- 
ance.* So  a  contract  to  put  in  an  elevator  to  have  a  certain 
capacity  to  lift  a  certain  number  of  feet  and  to  be  ** suitable  for 
passenger  and  freight  service,"  is  not  substantially  performed 
where  it  has  considerably  smaller  capacity  and  will  not  come  down 
to  the  first  floor  or  go  up  to  the  top  by  four  inches.^  A  contract 
to  provide  boilers  for  heating,  to  .have  a  capacity  of  one  hundred 
and  forty  nominal  horsepower,  and  to  meet  two  other  requirements, 
is  not  substantially  performed  by  furnishing  boilers  of  a  capacity 
of  one  hundred  and  thirty  nominal  horsepower,  though  the  other 
requirements  are  complied  with.*  A  contract  to  furnish  a  steam 
heating  apparatus  of  a  capacity  to  warm  each  room  of  a  green- 
house to  seventy  degrees  in  the  coldest  weather,  Avith  a  boiler  of 
capacity  for  a  continuous  run  for  ten  hours,  is  not  substantially 
performed  by  raising  the  temperature  to  seventy  degrees  for  a 
short  time  during  very  cold  weather.* 

§  2798.  Other  contracts.  A  contract  which  provided  for  mak- 
ing compensation  to  the  contractor  for  the  transportation  of  his 
implements  to  a  specified  point,  is  performed  substantially  if  the 
contractor  finds  that  he  can  perform  by  having  his  implements 
transported  to  a  different  point;  and  he  is  entitled  to  compensa- 
tion therefor  under  such  contract  if  the  freight  to  such  point  is 
less  than  it  is  to  the  point  specified  in  the  contract.^  A  contract 
to  consolidate  two  corporations  and  to  assign  all  the  stock  of  one 
of  them  is  substantially  performed  by  transferring  the  assets, 
good  will  and  three-fourths  of  the  stock  of  such  corporation,  and 
suppressing   its   competition.*     A   contract   by   which    a   hospital 

4Peter8burg  Fire,  Brick  k  Tile  Co.  •  Heine  Safety  Boiler  Co.  v.  Francis, 

V.  American  Gay  Maoh.  Co.,  80  O.  S.  117  Fed    236,  64  C.  C.  A.  267. 

366,  L.  R.  A.  1016B,  636,  106  N.  E.  33.  •  Kramer  v.  Messner,  101  la.  88,  60 

•  North  y.  Mallory,  04  Md.  306,  61  N.  W.  1142. 

Atl.  80.  I  Snyder  v.  Patton  &  Gibson  Co.,  143 

•  Manitowoc,  etc.,  Co.  ▼.   Glue   Co.,      Mich.  360,  106  N.  W.  1106. 

120  Wis.  1,  07  N.  W.  616.  2 German  Savings  Institution  v.  Re- 

7  Clarke    v.    Machine   Co.    (Ky.),   42       frigerating  Co.,  70  Fed.  146,  17  C.  C.  A. 
S.  W.  844.  34. 
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agrees  to  support  three  bods  for  use  of  soldiers,  to  be  used  by 
others  Avhen  there  are  no  soldier  applicants,  is  substantially  per- 
formed where  the  hospital  accepts  all  applications  for  admission 
made  by  soldiers.^  A  contract  by  which  a  wife  agrees  to  pay 
premiums  or  assessments  upon  her  husband's  policy  of  life  insur- 
ance, is  performed  substantially  if  such  j)ayments  are  in  fact  made, 
although  part  of  them  are  made  by  the  father  of  the  husband  who 
had  promised  the  wife  to  make  such  payments  if  she  was  unable 
to  do  so,  but  who  was  not  making  such  payments  in  performance 
of  such  promise.*  If  a  surrender  of  an  insurance  policy  is  required 
as  a  condition  of  obtaining  a  paid-up  policy,  the  fact  that  the 
original  policy  has  been  stolen  from  the  insured  does  not  defeat 
his  right,  on  complying  with  all  the  other  requisites,  to  obtain  a 
paid-up  policy.*  The  right  of  the  insured  to  change  the  beneficiary 
is  not  defeated  because  the  former  beneficiarv  refuses  to  deliver 
Tip  the  original  certificate,  and  he  is  therefore  unable  to  comply 
with  a  provision  requiring  its  surrender  as  a  prerequisite  to  chang- 
ing the  beneficiary.'  A  contract  to  keep  buildings  and  machinery 
insnred  for  not  less  than  six  thousand,  two  hundred  dollars,  pay- 
able to  the  lessors  as  their  interests  may  appear,  is  substantially 
performed  if  the  lessee  obtains  insurance  upon  the  buildings 
amouulin?  to  more  than  three  thousand  dollars,  and  upon  the 
machinery  amounting  to  more  than  four  thousand  dollars,  payable 
to  the  lessors  as  their  interests  should  appear.^  Tn  this  case  the 
machinery  belonged  to  the  lessees,  but  a  provision  of  the  lease 
gave  the  lessors  a  lien  thereon  for  all  unpaid  rent.  A  contract  by 
a  bridge  company  with  the  city  to  sell  a  hundred  tickets  crossing 
the  bridge  for  one  dollar,  is  substantially  performed  if  the  bridge 
company  sells  five  tickets  for  one  dollar,  each  ticket  good  for 
twenty  crossings.' 

A  contract  to  form  a  partnership  is  not  substantially  performed 
by  forming  a  corporation.'     A   contract  for  operating  a  mine  in 

JCottajre  Hospital  v.  Merrill,  02  Tn.  former  beneficiary  and  the  new  bene- 

649,  61  N.  W.  400.  fioiary.) 

4Sipe  V.  Sij)e,  102  Kan.  742,  L.*R.  TOiietzkow  Bros.   Co.   v.   Breese,  00 

A.  1918E,  1029,  173  Pac.  13.  Wis.  .591,  65  Am.  St.  Rep.  83,  72  N. 

•  Wilcox   V.   Assurance    Society,   173  W.  45. 
K  Y.  60,  93  Am.  St.  Rep.  579,  66  N.  •  Newport  v.  Bridfre  Co.,  90  Ky.  19a 

K.  857  8  L.  R.  A.  484,  13  S.  W.  720. 

»  Lahey  v.  Lahey,  174  N.  Y.  146,  96  «  Knottsville  Roller  Mill  Co.  v.  Mat- 
Am.  St.  Rep.  554,  61  L.  R.  A.  791,  66  tingly  (Ky.),  35  S.  W.  1114. 
K.   E.   670.      (An  action  between   the 
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one  state,  by  a  mining  corporation,  is  not  performed  substantially 
by  the  formation  of  a  corporation  under  the  laws  of  another 
stateJ^  A  contract  by  a  warehouse  company,  to  keep  cotton  of  a 
bailee  insured  in  his  name,  is  not  substantially  performed  by  keep- 
ing all  the  cotton  in  the  warehouse,  including  that  of  the  bailee, 
insured  by  a  policy  taken  out  in  the  name  of  the  arehouseman." 
A  contract  to  obtain  an  assignment  of  a  note  on  deposit  as  col- 
lateral security  for  one  debt,  as  further  security  for  another,  is 
not  performed  substantially  where  an  assignment  is  made,  valid  as 
between  parties  but  invalid  as  to  attaching  creditors."  A  contract 
to  bring  suit  to  contest  the  legalitj'^  of  certain  charges  is  not  sub- 
stantially performed  where  such  suit  is  brought,  but  is  dismissed 
before  iinal  jucljrment  without  the  consent  of  the  promiseeJ'  It 
has  been  held  that  if  A  agrees  to  support  B  for  life  on  condition 
that  B  remains  sober,  in  consideration  of  which  B  conveys  certain 
property  to  A,  such  contract  is  not  performed  substantially  if  B 
at  once  resumes  his  habits  of  drunkenness  which  were  well  known 
to  A,  and  A  treats  such  contract  as  discharged  by  reason  of  the 
breach  of  such  condition.^*  If  A  conveys  land  to  B  in  consideration 
of  B's  promise  to  give  to  A  a  home  for  life,  and  B  immediately 
treats  A  with  harshness  and  frightens  him,  and  if  B  then  removes 
from  the  house,  leaving  A  alone,  A  may  have  rescission  of  such 
conveyance,  although  B  invites  A  to  go  with  him  to  the  house  to 
which  A  removes."  A  contract  of  fidelity  insurance  which  pro- 
vides that  the  accounts  of  the  employe  shall  be  examined  and 
verified  by  his  employer,  at  certain  intervals,  is  not  performed 
substantially  if  the  employer  relies  upon  the  amount  shown  by  his 
deposit  book  as  the  amount  which  he  has  on  deposit.'* 

§  2799.  Contracts  to  be  performed  in  the  alternative.    If  one 

of  the  parties  to  a  contract  promises  to  do  one  of  two  or  more 
specified  things,  and  the  contract  contains  no  provision  either  in 
express  terms  or  by  fair  implication  a^  to  which  party  has  the 
right  to  determine  which  of  such  things  shall  be  performed,  the 

WOlympia  Mining  Co.  v.  Kerns,  13  I^Roudebush    v.   Gannoil,    92   Wash. 

Ida.  514,  01  Pac.  92.  508,  150  Pac.  680. 

11  Henderson      Warehouse      Co.      v.  WTysor  v,  Adams,  116  Va.  230,  51 
Brand,  105  Ga.  217,  31  S.  E.  551.  L.  R.  A.   (N.S.)   1107,  81  S.  E.  76. 

12  First  National  Bank  v.  Park,  117  16  United  States  Fidelity  &  Guaranty 
la.  652,  91  N.  W.  826.  Co.  v.  Downey,  38  Colo.  414,  120  Am 

13  P.  Dougherty  Co.  v.  Gring,  89  Md.  St.  Rep.   128,  10  L.  R.  A.   (N.S.)  323, 
535.  48  Atl.  012.  88  Pac.  451. 
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right  of  election  is  in  the  promisor  up  to  the  time  of  the  breaehJ 
After  fhe  time  for  performing  the  contract  has  passed,  the  prom- 
isor loses  the  right  of  election,^  and  such  right  of  election  passes 
over  to  the  promisee.'  Where  a  vendor  agrees  to  deliver  goods  at 
one  of  three  places  by  a  certain  time,  he  must  exercise  his  option 
of  delivering  at  the  place  of  his  choice  before  such  time,  or  he  loses 
the  right  of  election.*  If  A  has  the  right  to  discharge  his  obliga- 
tion to  B  within  a  certain  time  by  conveying  certain  property  or 
paying  a  certain  sum  of  money  and  A  does  neither,  B  acquires  the 
right  of  election.*  The  notice  of  election  must  be  sufficiently 
definite  and  certain  to  apprise  the  adversary  party  of  the  choice 
which  has  been  made.*  If  an  election  under  a  covenant  reserving 
to  the  promisor  the  right  to  perform  in  the  alternative  has  once 
been  made,  such  election  is  final.^ 

The  contract  may,  however,  provide  either  in  express  terms  or 
by  fair  implication  that  the  promisee  is  to  have  the  choice  of 
determining  which  of  the  different  things  is  to  be  done.* 

§2800.  Covenant  prescribing  duty  in  case  of  default.    If  a 

contract  provides  that  in  case  of  default  the  promisor  shall  take 
certain  specified  steps  to  remedy  such  default,  the  question  fre- 
quently arises  whether  such  provision  precludes  the  promisee  from 
bringing  an  action  to  recover  damages  for  breach  of  such  cove- 


1  California.  Dittrich  v.  Gobey.  119 
Cal.  590,  51  Pae.  062. 

Massachusetts.  Mill  Dam  Foundry 
V.  Hovey.  38  Mass.   (21  Pick.)  417. 

New  York.  Smith  ▼.  Sanborn,  11 
Johns.  (N.  Y.)  59. 

Oklahoma.  Kramer  v.  Ewing,  10 
Okla.  357,  61  Pac.  1064. 

Pennsylvania.  McMillan  ▼.  Phila- 
delphia Co.,  159  Pa.  St.  142,  28  All. 
220. 

Utah.  Duke  v.  Griffith,  13  Utah 
361,  45  Pac.  276. 

Vermont.  Patchin  v  Swift,  21  Vt. 
202. 

Wisconsin.  Dessert  v.  Scott,  58  Wis. 
300,  17  N.  W.  14. 

2  Mueller  v.  Pels,  192  111.  76,  61  N. 
E.  472  [affirming,  94  111.  App.  353]; 
Fitzhugh  V.  Harrison,  75  Minn.  481,  78 


N.  W.  05;  Kramer  v.  Ewin^',  10  Okla. 
357,  61  Pac.  1064. 

JNorris  v.  Harris,  15  Cal.  226; 
Patchin  v.  Smith,  21  Vt.  202. 

4  Mueller  v.  Pels,  102  111.  76,  61  N. 
E.   472    [affirming,   94   111.   App.   353]. 

•  Phillips  V.  Cornelius  (Miss.),  28  So. 
871. 

•  German  Ins.  Co.  v.  Hazard  Bank, 
126  Ky.  730,   104  S.  W.  725. 

TTwaits  V.  Pennsylvania  Ry.,  77  N. 
J.  Eq.  103,  75  Atl.  1010. 

•  C.  W.  Hunt  Co.  V.  Boston  Elevated 
Py.  Co.,  100  Mass.  220,  85  N.  E.  446; 
Detwiler  v.  Downes,  110  Minn.  44,  60 
L.  R.  A.  (N.S)  753,  137  N.  W.  422; 
Sanford  v.  Brown  Brothers  Co.,  208 
N.  Y.  90,  50  L.  R.  A.  (N.S.)  778,  101 
N.  E.  797;  Bracken  v.  Fidelity  Trust 
Co.,  42  Okla.  118,  L.  R.  A.  1915B,  1216, 
141  Pac.  6. 
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nant.  This  question  is,  however,  one  of  construction.  In  cases  of 
this  sort,  the  parties  have  inserted  express  provisions  in  the  con- 
tract as  to  the  effect  of  the  breach^  If  such  provision  is  intended 
by  the  parties  to  be  exclusive,  the  promisee  has  no  right  of  action 
for  breach  of  such  covenant,  and  his  only  right  is  to  demand  per- 
formance of  the  alternative  covenant  on  the  part  of  the  promisor.* 
A  contract  for  the  sale  of  a  machine  may  be  so  drawn  that  the 
sole  liability  of  the  vendor  in  case  of  defects  is  to  remedy  such 
defects  by  furnishing  new  parts.'  If  A  warrants  a  horse  to  B, 
but  provides  that  in  case  the  horse  does  not  comply  with  the  terms 
of  the  warranty  B  may  return  such  horse  to  A  within  a  specified 
time,  B's  sole  remedy,  if  no  fraud  is  shown,  is  to  return  such 
horse  within  such  specified  time.* 

If  there  is  an  absolute  warranty  or  an  unconditional  covenant 
on  the  part  of  the  promisor,  there  is  a  strong  tendency  on  tlie  part 
of  the  courts  to  hold  that  the  provisions  for  remedying  defects  is 
merely  cumulative,  and  that  in  such  cases  the  promisee  may 
demand  such  action  on  the  part  of  the  promisor  or  may  maintain 
an  action  for  damages  for  breach  of  the  covenant  at  his  election.' 
If  a  machine  or  appliance  is  sold  under  an  express  warranty,  a 
covenant  on  the  part  of  the  seller  to  replace  defective  parts  at  his 
own  expense,  is  generally  regarded  as  merely  cumulative  and  as 
giving  to  the  buyer  the  election  between  such  remedy  and  an  action 
for   damages.*     If  machinery   is   sold   under   a   warranty   that   it 


1  See  §S  2578  et  seq. 

2 Crouch  V.  Leake,  108  Ark.  322,  60 
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4  Crouch  V.  Leake,  108  Ark.  322.  50 
L.  R.  A.   (N.S.)  774,  157  S.  W.  300. 
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Boston  Elevated  By.  Co.,  109  Mass. 
220,  85  N.  E.  446. 
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Minn.  44,  50  L.  R.  A.  (N.S.)  753,  137 
N.  W.  422. 


New  York.  Sanford  v.  Brown  Broth- 
ers Co.,  20a  N.  Y.  90,  50  L.  R.  A. 
(X.S.)  778,  101  N.  E.  707. 

Oklahoma.  Obenclmin  v.  BofT,  29 
Okla.  211,  116  Pac.  782;  Bracken  v. 
Fidelity  Trust  Co.,  42  Okla.  118,  L. 
R.  A.  1015B,  1210,  141  Pac.  6. 

Wisconsin.  Parry  Manufacturing  Co. 
V.  Tobin,  100  Wis.  2S6,  82  N.  W.  154; 
nnmmond  v.  Samlwich  Mfg.  Co,,  146 
Wis.  4S5,  131  N.  W.  1007. 

«C.  W.  Hunt  Co.  V.  Boston  Elevated 
By.  Co.,  100  Mass.  220,  85  N.  E.  446; 
Detwiler  V.  Downes,  119  Minn.  44,  60 
L.  B.  A.  (N.S.)  753,  137  N.  W.  422; 
Obenchain  v.  RofT,  i>n  Okla.  211,  116 
Pac.  782;  Parry  Manufacturing  Co.  v. 
Tobin.  100  Wis.  286.  82  N.  W.  154; 
Hnnimuiid  v.  Sandwich  Mf;^.  Co.,  140 
Wis.  485.   331  N.  W.   1097. 
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should  be  of  good  material  and  capable  of  doing  good  work,  and 
certain  parts  of  such  machinery  are  found  not  to  be  of  the  material 
required  by  the  terms  of  such  contract,  the  promise  of  the  vendors 
to  supply  suitable  parts,  together  with  their  act  in  sending  parts 
which  they  claim  to  be  suitable,  prevents  them  from  claiming  that 
the  sole  right  of  the  purchaser  was  to  return  such  machinery  within 
the  time  specified  by  the  contract.^  If  a  horse  is  sold  for  breeding 
purposes  under  a  warranty,  a  covenant  on  the  part  of  the  seller 
to  replace  such  horse  with  another  in  case  of  breach  of  such  war- 
ranty, is  not  exclusive ;  and  the  purchaser  has  the  election  between 
returning  the  horse  and  bringing  an  action  for  damages.*  If  a 
contract  for  the  sale  of  fruit  trees  provides  that  the  seller  will 
replace  any  trees  which  are  not  the  kind  specified  in  the  contract 
or  return  the  purchase  price  thereof,  such  provision  does  not  pre- 
vent the  buyer  from  recovering  damages  for  loss  and  expense  in 
case  such  trees  are  not  of  the  kind  specified.* 


§  2801*  Effect  of  performance.  Performance  by  one  party  has 
three  results: 

(1)  It  discharges  the  party  who  has  thus  performed  from  further 
liability  under  the  contract^ 

(2)  Performance  gives  to  the  party  who  has  performed,  the 
right  to  enforce  the  contract  against  the  adversary  party  if  the 
latter  does  not  perform  when  performance  from  him  is  due.* 

(3)  If  the  contract  has  not  already  been  broken  by  the  adversary 
party  so  as  to  discharge  it,  the  party  performing  may  perform  with- 
out the  consent  or  acquiescence  therein  of  such  adversary  party.* 

In  discussing  the  nature  of  performance,  the  question  of  its 
effect  has  been  involved  necossarily,  and  a  detailed  discussion 
thereof  would  merely  be  a  repetitjpn  of  the  questions  which  have 
been  considered  already.*-    Failure  to  perform,  on  the  other  hand, 


TDetwiler  ▼.  Downes,  110  Minn.  44, 
60  L.  R.  A.  (N.S.)  753,  137  N.  W.  422. 

t  Bracken  v.  Fidelity  Trust  Co.,  42 
Okla.  ]18,  L.  R.  A.  1015B,  1216,  141 
Pac.  6. 

tSanford  v.  Brown  Brothers  Co., 
208  N.  Y.  90,  60  L.  R.  A.  (N.S.)  778, 
101  N.  E.  797. 

1  Gottlieb  V.  Rinaldo,  78  Ark.  123, 
6  L.  R.  A.  (N.S.)  273,  93  S.  W.  750; 
M^'Guire   v.   J.   Neils   Lumber   Co.,   97 

CONTUACTS— VOU   V— 15 


Minn.  203,  107  N.  W.  1.30;  Adams  v. 
Tri-City  Amusement  Co.,  —  Va.  — , 
98  S.  E.  647;  Courteen  v.  Kanawha 
Dispatch,  110  Wis.  610,  55  L.  R.  A. 
182.  86  N.  W.  176. 

2McGuire  v.  J.  Neils  Lumber  Co.,  07 
Minn  203,  107  N.  W.  1.30.  See  eh. 
LXXXIV. 

3  Central  Coal  &  Coke  Co.  v.  Good» 
120  Fed.  703. 

4  See  §§  2772  et  seq. 
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amounts  to  breach,  unless  the  contract  has  been  discharged  by 
some  of  the  means,  other  than  performance  or  breach,  by  which  a 
contract  may  be  discharged;'  and  the  nature  and  effect  of  breach 
is  considered  elsewhere.* 

The  distinction  which  our  law  draws  between  covenants  for  the 
payment  of  money  only  and  other  covenants  is  so  marked  for 
some  purposes  that  it  is  necessary  to  treat  payment  as  a  subject 
separate  and  apart  from  performance  in  general.^ 

Attempted  performance  by  one  party,  which  is  prevented  from 
being  complete  performance  by  the  refusal  of  the  adversary  party 
to  accept  it,  has  some  of  the  consequences  of  performance,  on  the 
one  side,  and  some  of  the  consequences  of  breach  on  the  other.  It 
is  accordingly  treated  separately  under  the  heading  of  tender.* 

•  See  chs.  LXXV  to  LXXIX  and  ch.  7  See  ch.  LXXXI. 
LXXXV.  I  See  ch.  LXXXID. 

•  See  ch.  LXXXIV. 
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f  2802.  Nature  of  pnTment. 

{  2803.  Method  of  paymentr— In  general. 

§  2804.  Delivery  of  money. 

§  2805.  Medium  of  payment  in  absence  of  epecific  agreement. 

f  280G.  Medium  of  payment — Specific  agreement  excluding  certain  kinds  of 
money. 

I  2807.  Payment  in  something  other  than  money — Effect  of  express  agreement 
in  advance. 

§  2808.  Contracts  payable  in  (something  other  than  money — No  valuation  in 
money. 

S  2800.  Valuation  in  money  as  means  of  fixing  quantity. 

§2810.  Valuation  in  money  as  giving  election  as  to  medium  of  payment. 

I  2811.  Payment  of  money  debt  in  something  other  tlian  money — Express  agree- 
ment. 

§  2812.  Presumption  as  to  effect  of  assignment  of  non-negotiable  right. 

§  2813.  Presumption  as  to  transfer  of  negotiable  instrument — Absolute  payment 
not  presumed — Notes. 

§2814.  Absolute  payment  not  presumed — Drafts;  cashier*8  checks,  etc. 

§2815.  Absolute  payment  not  presumed — Checks. 

!281<S.  Absolute  payment  presumed. 

§2817.  Payment  in  Confederate  money  or  money  of  foreign  country. 

§  2818.  Payment  in  genuine  but  Tvorthless  bank-notes. 

§2810.  Payment  in  counterfeit  money. 

§  2820.  By  whom  payment  may  be  made — Payment  by  debtor. 

§2821.  Payment  by  stranger  to  contract. 

§  2822.  To  whom  payment  may  be  made — Payment  to  creditor. 

§  2823.  Payment  to  agent  of  creditor. 

§  2824.  Place  of  payment. 

§  2826.  Time  of  payment. 

§  2826.  Payment  by  mail. 

§  2827.  Effect  of  payment — Judgments. 

§  2828.  Effect  of  payment — Obligations  under  seal. 

1 2829.  Effect  of  payment — Simple  debts. 

§2802.  Nature  of  payment.  In  the  narrower  sense  of  the 
term,  ''payment"  is  used  of  the  performance  of  contracts  which  by 
their  terms  are  to  be  performed  by  delivering  moneyj     In  this 

1  The    Anglo- American    law,  largely  for  many  purposes  between  contracts 

because    of    the    influence    uf   the    law  which  by  their  terms  provide  for  per- 

merchant,  has  made  a  sharp  distinction  formance    by    delivering    money    and 
4001 
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sense,  pajinent  in  contract  law  is  that  form  of  performance  which 
consists  in  the  delivery  by  the  promisor  and  receipt  by  the  prom- 
isee of  money  or  something  delivered  and  accepted  as  the  equiva- 
lent thereof  in  discharge  of  a  contractual  obligation.^  Payment  is 
said  to  be  **the  discharge  in  money  or  its  equivalent  of-  an  obliga- 
tion or  debt  owing  by  one  person  to  another.*'*  **Payment"  is  a 
term,  however,  which  is  used  in  a  number  of  different  meanings. 
In  one  sense  it  is  restricted  to  the  discharge  of  a  debt;  but  it  is 
also  extended  to  include  anything  of  value  which  the  creditor  ac- 
cepts- from  the  debtor  as  satisfaction.* 

In  the  more  restricted  sense  of  the  term,  payment  is  limited  to 
cases  of  performance  of  original  obligation ;  and  it  is  distinguished 
from  cases  of  discharge  by  mutual  agreement,  such  as  by  accord 
and  satisfaction.'  Settlement  of  a  debt  has  been  said  to  be  prac- 
tically synonymous  with  payment,*  but  this  statement  was  made 
for  the  purpose  of  showing  the  necessity  of  pleading  such  definition 
especially  as  new  matter,  rather  than  for  the  purpose  of  comparing 
payment  with  accord  and  satisfaction.  In  the  restrictive  sense  of 
the  term,  payment  is  so  limited  to  performance  of  a  contract  for 
the  payment  of  money  that  it  can  not  be  properly  used  for  the 
satisfaction  of  an  unliquidated  claim  by  the  payment  of  money .^ 


those  \\'liieli  by  their  terms  provide 
for  any  otlier  kind  of  performance. 
As  a  result  of  this  distinction,  the 
performance  of  contracts  for  the  pay- 
ment of  money  is  regarded  as  in  some 
respects  different  from  the  performance 
of  other  contracts. 

2Bronson  v.  Rodes,  74  U.  R.  (7  Wall.) 
229,  19  L.  ed.  141;  Bartholomew  v. 
Emerson'BrantinghAm  Implement  Co., 
—  Colo.  -— ,  187  Pac.  638;  State  v. 
Scarlett^  91  N.  J.  L.  200,  2  A.  L.  R. 
83,  102  Atl.   160. 

"  ^Payment*  is  penerally  understood 
as  a  discharge  of  the  debt  or  oblijjation 
by  a  compliance  with  the  terms  of  the 
oblipration,  and,  if  the  obli^^tion  calls 
for  a  money  discharge,  then  there  can 
not  be  payment  except  by  paying  the 
full  amount  called  for  in  money,  or  the 
rcpre:*entative  of  money."  Continental 
<;in  Co.  V.  Arnold,  52  Okla.  569,  153 
Pac.  160. 


3  Morris  v.  Reyman  (Ind.  App.),  103 
X.  K.  423. 

Sec  also,  Bartholomew  v.  ^merson- 
Brantingh.im  Implement  Co.,  —  Colo. 
— ,  187  Pac.  538. 

4  "In  its  broader  sense  the  word  'pay- 
ment' includes  money  or  anything  else 
of  value  which  the  creditor  accepts  in 
satisfaction  of  his  debt."  Roach  v. 
McDonald,  187  Ala.  64,  05  So.  823. 

•  "The  word  'payment' — which  ordi- 
narily conveys  the  idea  of  a  money 
transaction — in  its  restricted  sense 
means  'full  satisfaction  paid  by  money, 
not  by  exchange  or  compromise  or  an 
accord  and  satisfaction.'"  Roach  v. 
McDonald,  187  Ala.  64,  65  So.  823. 

•  Roniger  v.  Mcintosh,  91  Kan.  368, 
137  Pac.  702. 

7  "Payment  is  a  mode  of  extinguish- 
ing a  debt,  and  a  plea  of  payment  is 
not  an  appropriate  answer  to  an  un- 
liquidated demand  in  tort  such  as  was 


4963 


Payment 


§2803 


Payment  imports  performance  and  does  not  apply  to  the  breach  of 
a  condition  which  discharges  the  contract  and  makes  performance 
unnecessary .•  Since  payment  is  the  discharge  of  an  obligation  for 
the  payment  of  money  by  the  performance  thereof,  it  must  be  dis- 
tinguished from  assignment,  by  which  the  obligation  is  kept  alive, 
but  is  transferred  by  the  creditor  to  another  person.* 

Since  payment  is  a  form  of.  performance,^*  an  executory  agree- 
ment fixing  the  manner  or  medium  of  payment  which  is  not  itself 
performed  does  not  amount  to  payment,"  unless  the  parties  have 
expressly  agreed  to  accept  such  promise  as  payment,  as  distin- 
guished from  performance."  The  execution  and  delivery  of  a 
renewal  note  is  not  payment  of  usury."  If  an  executory  contract 
to  make  payment  by  performing  personal  services  is  discharged  by 
the  death  of  the  creditor  before  performance,  the  services  which 
have  been  actually  rendered  have  been  treated  as  part  payment." 

§  2803.  Method  of  payment — ^In  general  If  the  contract  pre- 
scribes  the  method  of  payment,  such  method  must  be  followed,  at 
least  substantially,  unless  it  is  waived  by  the  parties.^  If  the  con- 
tract provides  for  making  payment  of  a  penalty  by  deducting  from 
the  last  instalment  due  to  the  contractor,  such  penalty  can  not  be 
enforced  if  such  last  payment  is  never  made.*    If  by  the  terms  of 


claimed  in  the  complaint.  There  was 
no  error  in  sustaining  tlie  demurrer  to 
these  pleas."  Western  Ry.  v.  Foshee, 
183  Ala.  182,  62  So.  600. 

•  "The  performance  of  a  condition 
upon  which,  alone,  the  obligation  of  a 
promise  to  pay  a  certain  sum  on  or  by 
a  certain  day  may  be  hinged,  is  not 
the  legal  equivalent  of  the  'payment' 
prescribed  in  the  cited  statute."  Ram- 
sey V.  Sibert,  102  Ala.  176,  68  So.  340. 

t  "Payment  of  the  note  means  a  dis- 
charge of  the  liability.  A  sale  of  a 
note  implies  a  contract,  and  a  sale  can 
not  occur  without  a  contract  between 
the  parties — the  owner  of  the  note  and 
the  one  desiring  to  purchase  it."  Mil- 
ler V.  Del  Rio  Min.  &  Mill.  Co.,  26  Ida. 
83,  136  Pac.  448. 

It  See  ch.  LXXX. 

II  Hayes  v.  Allen,  160  Mass.  286,  30 


Am.  St.  Rep.  474,  36  N.  E.  a')2;  Coy  v. 
DoWitt,  in  Mo.  322. 

12  See  §§2811  et  seq. 

13Dricsbach  v.  National  Bank,  104 
U.  S.  52,  26  L.  ed.  658;  Brown  v.  Ma- 
rion National  Bank,  160  U.  S.  416,  42 
L.  ed.  801 ;  First  National  Bank  y.  La- 
eater,  106  U.  S.  115,  40  L.  ed.  408; 
Rushing  v.  Bivens,  132  N.  Car.  273,  43 
S.  E.  708;  Anderson  ▼.  Tatro,  44  Okla. 
210,  144  Pac.  360. 

14  Patrick  v.  Petty,  83  Ala.  420,  3  So. 
770. 

1  Bell  V.  Southern  Home  Bldg.  &  Loan 
Assn.,  140  Ala.  371,  103  Am.  St.  Rep. 
41,  37  So.  237 ;  Campbell  v.  Cove  Ranch 
Land  &  Livestock  Co.,  28  Ida.  445,  155 
Paa  662;  Swift  v.  New  York,  83  N. 
Y.  528;  People  v.  Syracuse,  144  N.  Y. 
63,  .38  N.  E.  1006. 

IVandegrift  v.  Engineering  Co.,  161 
N.  Y.  435,  48  L.  R.  A.  685,  55  N.  E.  041. 
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the  contract  between  the  principal  and  the  agent,  the  agent  is  to 
be  paid  out  of  the  last  two  instalments  to  be  paid  him  by  the 
adversary  party,  the  agent  has  no  claim  against  the  principal  unless 
such  instalments  are  paid.*  If  the  contract  between  a  building 
association  and  a  borrowing  member  treats  the  amount  borrowed 
as  a  separate  debt  from  the  subscription  for  the  stock,  payment 
upon  the  stock  can  not  be  regarded  as  a  payment  of  the  debt, 
although  by  the  terms  of  the  contract  the  stock,  when  fully  paid 
up,  is  to  be  applied  in  payment  of  the  debt.^  A  party  can  not  be 
deprived  of  a  right  given  to  him  by  contract  to  make  payments 
in  a  specific  manner.  A,  the  owner,  agreed  with  B,  the  contractor, 
that  A  should  have  the  right  to  pay  direct  to  laborers  and  material- 
men and  have  such  payments  credited  to  his  account  with  B.  A 
can  not  be  deprived  of  this  right  by  proceedings  in  garnishment 
instituted  by  B's  creditors.'  The  original  debtor  can  not,  therefore, 
be  compelled  to  pay  such  debt.* 

§  2804.  Delivery  of  money.  By  the  terms  of  the  definition  of 
payment,^  delivery  of  money  is  an  essential  element  of  payment; 
and  unless  there  is  such  delivery  of  money  or  its  agreed  equivalent, 
there  can  be  no  payment.^  The  fact  that  an  order  or  check  is 
stamped  **Paid"  is  not  suflScient  to  constitute  payment  unless 
money  or  its  agreed  equivalent  has  been  delivered.*  The  reserva- 
tion of  usury  from  a  loan  is  accordingly  not  payment  of  usury,* 
while  a  note  may  be  payment  of  a  pre-existing  debt  if  so  agreed.' 


9  Campbell  v.  Cove  Ranch  Land  & 
Livestock  Co.,  28  Ida.  445,  155  Pac.  662. 

4  Bell  V.  Southern  Home  Bldg.  & 
Loan  Assn.,  140  Ala.  371,  103  Am.  St. 
Rep.  41,  37  So.  237. 

I  Drake  v.  Harrison,  69  Wis.  99,  2 
Am.  St.  Rep.  717,  33  N.  W.  81. 

•  Cnimlish  v.  Improvement  Co.,  38  W. 
Va.  390,  45  Am.  St.  Rep.  872,  23  L.  R. 
A.  120,  18  S.  E.  456;  Gray  ▼.  Herman, 
75  Wis.  453,  6  L.  R.  A.  691,  44  N.  W. 
248. 

1  See  §  2802. 

2  McCarthy  v.  First  National  Bank, 
223  U.  S.  493,  56  L.  ed.  523;  Holtz  v. 
Peterson,  98  la.  741,  62  N.  W.  19; 
Hanna  v.  McCrory,  19  N.  M.  183,  141 
Pac.  996;  Baker  v.  Lynchburg  National 
Bank.  120  Va.  208.  91  S.  E.  157. 


9  ''As  to  the  first  proposition,  it  must 
be  apparent  that  the  mere  stamping  of 
the  word  'paid'  on.  said  orders  or 
checks  in  and  of  itself  amounted  to 
nothing,  and  did  not  constitute  pay- 
ment. The  payment  could  only  be 
made  by  delivery  of  the  actual  cash, 
or  an  adjustment  of  accounts  by  agree- 
ment of  the  parties,  so  that  the  bank 
%vould  be  obligated  to  the  holders  of 
the  checks."  Hanna  v.  McCrory,  19  N. 
M.  183,  141  Pac.  996. 

4  McCarthy  v.  First  National  Bank, 
223  U.  S.  493,.  56  L.  ed.  523;  Baker  v. 
Lynchburg  Nat.  Bank,  120  Va.  208,  91 
S.  E.  157. 

B  See  §§  2811  et  seq. 
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A  set-off  or  counterclaim  does  not  amount  to  payment,  since 
there  has  been  no  delivery  of  money  by  the  debtor  to  the  cred- 
itor.* An  additional  reason  for  holding  that  a  set-ofif  or  counter- 
claim is  not  payment  is  that  the  parties  did  not  intend  that  it 
should  be  payment  when  the  transaction  out  of  which  the  set-oflP 
or  counterclaim  arises  was  entered  into.' 

Since  pajonent  may  be  made  to  anyone  whom  the  creditor  desig- 
nates to  receive  payment,*  and  since  the  creditor  may  accept  in 
payment  whatever  is  agreed  upon  between  himself  and  the  debtor,* 
the  physical  possession  of  money  by  the  creditor  is  not  an  essential 
element  of  paymentJ*  If  the  creditor  presents  a  check  or  note  at 
the  bank  on  which  it  is  drawn,  and  expressly  or  impliedly  author- 
izes such  bank  to  receive  payment  on  his  behalf,  such  obligation  is 
paid  if  the  bank  charges  the  amount  against  the  debtor  and  credits 
it  to  the  creditor,  although  the  creditor  may  never  in  fact  receive 
the  payment." 

§2805.  Medium  of  payment  in  absence  of  specific  agreement. 

Payment  is  presumed  to  be  made  in  money  unless  an  intent  to  the 
contrary  is  shownj  In  the  absence  of  some  specific  agreement 
between  the  parties,  a  contract  for  the  payment  of  money  may  be 


(St.  Louis  &  Tennessee  River  Packet 
Co.  V.  McPeters,  124  Ala.  451,  27  So. 
618;  Commercial  Bank  v.  Toklas,  21 
Wash.  36.  56  Pac.  927. 

TSee  §§2805  et  seq. 

•  See  §2822. 

t  See  §§  2806  et  seq. 

10  American  National  Bank  v.  Miller, 
229  U.  S.  517,  57  L.  ed.  1310;  Peaslee- 
Gaulbert  Co.  v.  Dixon,  172  N.  Car.  411, 
90  S.  £.  421. 

11  United  States.  American  National 
Bank  v.  Miller,  229  U.  S.  517,  57  L.  ed. 
1310. 

Geozgia.  Smith  Roofing  &  Contract- 
ing Co.  V.  Mitchell,  117  Ga.  772,  97  Am. 
St.  Rep.  217,  46  S.  E.  47. 

Iowa.  Harrison  v.  Legore,  109  la. 
618,  80  N.  W.  670. 

Minnesota.  Hare  y.  Bailey,  73  Minn. 
409.  76  N.  W.  213. 

New  York.  Oddie  v.  National  City 
Bank,  45  N.  Y.  736,  6  Am.  Rep.  160. 


North  Carolina.  Peaslee-Gaulbert  Co. 
V.  Dixon,  172  N.  Car*.  411,  90  S.  E.  421. 

North  Dakota.  Schafer  v.  Olson,  24 
N.  D.  542,  43  L.  R.  A.  (N.S.)  762,  139 
N.  W.  983. 

Tennessee.  Howard  v.  Walker,  92 
Tenn.  4.52,  21  S.  W.  897;  Sayles  v.  Cox, 
95  Tenn.  570,  32  L.  R.  A.  715,  40  Am. 
St.  Rep.  040,  32  S.  W.  626. 

•*Thcre  are  some  disadvantages  of 
sending  a  check  for  collection  directly 
to  the  bank  on  which  it  is  drawn,  but 
when  such  bank  performs  the  dual 
function  of  collecting  and  crediting  the 
transaction  is  closed  and,  in  the  ab- 
sence of  fraud  or  mutual  mistake,  is 
equivalent  to  payment  in  usual  course. 
National  Bank  v.  Burkhardt,  100  U. 
S.  6S6,  680."  American  National  Bank 
V.  Miller,  220  U.  S.  517,  57  L.  ed.  1310. 

1  National  Sewer  Pipe  Co.  v.  Smith- 
Jaycox  Lumber  Co.,  183  la.  17,  166  N. 
W.  708;  Fell  v.  H.  Fell  Poultry  Co., 
N.  J.  L.  429,  55  Atl.  236. 
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discharged  by  the  payment  of  any  money  which  by  law  is  legal 
tender.^  The  fact  that  money  which  by  law  is  legal  tender  is 
worn,  does  not  prevent  it  from  being  legal  tender  as  long  as  it  is 
not  mutilated.*  At  the  same  time,  payjnent  even  in  legal  tender 
must  be  made  in  a  reasonable  manner/  The  act  of  a  bank  in  re- 
deeming its  bills  one  at  a  time  in  dimes  and  half-dimes,  so  as  to 
make  an  unreasonable  delay,  is  a  refusal  to  pay.* 

The  act  of  a  public  utilities  commission  in  requiring  a  certain 
number  of  tickets  to  be  sold  for  a  certain  price,  in  order  to  secure 
a  lower  rate  of  fare  than  would  be  charged  if  a  single  cash  fare 
were  paid,  is  not  an  attempt  to  make  anything  other  than  money 
of  the  United  States  legal  tender.* 

§2806.  Medium  of  payment — Specific  agreement  excluding 
certain  kinds  of  money.  The  parties  to  a  contract  may  by  express 
agreement  limit  the  medium  of  payment  so  as  to  exclude  certain 
kinds  of  money  which  by  law  are  legal  tenderj  This  is  the  result 
reached  by  the  supreme  court  of  the  United  States  and  followed  by 
the  state  courts,  although  in  earlier  cases  the  opposite  view  was 
reached  on  the  assumption  that  statutes  which  made  certain  forms 
of  money  legal  tender  were  intended  to  protect  the  public  interest, 
and  that  they  could  not  accordingly  be  set  aside  even  by  the  con- 
sent of  the  creditor.^ 

§2807.  Payment  in  something  other  than  money — Effect  of 
express  agreement  in  advance.  If  the  creditor  has  not  agreed  to 
accept  something  other  than  money  in  payment  of  an  obligation 
which  by  its  terms  is  to  be  performed  by  the  payment  of  money. 


2  Knox  V.  Lee.  79  U.  S.  (12  Wall.) 
457,  20  L.  ed.  287;  ancinnati  Northern 
Traction  Co.  v.  Rosnagle,  84  O.  S.  310, 
35  L.  R.  A.  (N.S.)  1030,  05  N.  E.  884; 
Miller  v.  Lacy,  33  Tex.  351. 

3  Mobile  St.  Ry.  v.  Watters,  135  Ala. 
227,  33  So.  42;  Gncinnati  Northern 
Traction  Co.  v.  Rosnagle,  84  O.  S.  310, 
35  L.  R.  A.  (N.S.)  1030,  96  N.  E.  884. 

4  Reaper's  Bank  v.  Willard,  24  111. 
440. 

•  Reaper's  Bank  v.  Willard,  24  IlL 
440. 

•  Fall  River  v.  Public  Service  Com- 
miasion,  —  Mass.  — ,  122  N.  E.  406. 


1  Bronson  v.  Rodes,  74  U.  S.  (7  Wall ) 
220,  10  L.  ed.  141;  Butler  v.  Horwitr.. 
74  U.  S.  (7  Wall.)  258,  10  L.  ed.  140: 
Trebilcock  v.  Wilson,  79  U.  S.  (12 
Wall.)  687,  20  L  ed.  460;  Phillips  v. 
Ihigan,  21  O.  S.  466,  8  Am.  Rep.  66; 
Dennis  v.  Moses,  18  Wash.  637,  40  L.  R. 
A.  302,  52  Pac.  333. 

See,  Can  Contracts  to  Pay  in  Spe- 
cific Coin  (Gold)  be  Enforced?  by  N. 
M.  Thygeson,  30  American  Law  Re- 
view, 716. 

2  Brown  v.  Welch,  26  Ind.  116;  Shol- 
lenberger  v.  Brinton,  52  Pa.  St.  9; 
Laughlin  v.  Harvey,  52  Pa.  St.  80. 


4967 


Payment 


§2807 


he  can  not  be  compelled  to  accept  anything  but  money  in  payment 
thereof^ 

While  a  creditor  is  not  bound  in  the  absence  of  specific  agree- 
ment to  accept  anything  but  legal  tender  in  payment  of  an  obliga- 
tion which  by  its  terms  is  payable  in  money,  he  may  agree  to  accept 
something  other  than  legal  tender  in  payment  of  a  debt;*  and  if 
he  makes  a  binding  contract  to  accept  such  medium  of  payment,  or 
if  he  actually  accepts  something  other  than  legal  tender  in  payment 
of  a  money  debt,  full  effect  is  given  to  such  payment.'  If  the 
original  contract  provides  for  payment  in  something  other  than 
money,  payment  in  the  medium  thus  agreed  upon  is  performance 
of  the  contract  and  is  governed  by  the  ordinary  principles  of  per- 
formance. If,  on  the  other  hand,  the  contract  originally  provides 
for  payment  in  money,  and  by  subsequent  agreement  between  the 
debtor  and  the  creditor  something  other  than  money  is  accepted  as 
performance  of  the  contract,  the  transaction  is  rather  the  discharge 
of  the  original  contract  by  a  new  contract,*  or  by  accord  and  satis- 
faction.'  A  discharge  of  this  sort  is  not  a  true  case  of  perform- 
ance or  payment,  since  the  thing  which  has  been  agreed  upon  has 
not  been  done;  but,  instead,  something  has  been  done  which  the 
parties  by  subsequent  agreement  substituted  for  the  thing  orig- 
inally agreed  upon. 

By  agreement  between  the  debtor  and  the  creditor,  an  obliga- 
tion may  be  made  payable  in  work  and  labor,*  or  in  property,^ 
such  as  land  •  or  water  rights,*  or  personal  property,^*  such  as  nego- 
tiable instruments.^^ 


1  National  Sewer  Pipe  Co.  v.  Smith- 
Jaycox  Lumber  Co.,  183  la.  17,  166  N 
W.  708. 

2  Bartholomew  v.  Emerson-Branting- 
ham  Implement  Co ,  —  Colo.  — ,  187 
Pac.  638.     See  §§2808  et  aeq. 

S  Bartholomew  v.  Emerson-Branting- 
ham  Implement  Co.,  —  Colo.  — ,  187 
Pac.  538;  Bernard  ▼.  Fisher,  —  Ida. 
— ,  177  Pac  762. 

4  See  eh.  LXXV. 

I  See  §§  2501  et  aeq. 

•  Ro88  V.  Crane,  74  la.  375,  37  N.  W. 
050;  Allen  ▼.  Wall,  7  Wash.  316,  35 
Pac.  65. 

For  the  distinction  between  a  con- 
tract for  payment  in  work  and  labor 
on  the  one  hand  and  peonage  on  the 


other,  see  Clyatt  v.  United  States,  107 
U.  S.  207,  40  L.  ed.  726. 

7  Clyatt  V.  United  States,  107  U.  S. 
207,  49  L.  ed.  726;  Bassett  v.  Shepard- 
Bon,  .52  Mich.  3,  17  N.  W.  217;  Strong 
V.  MoConnell,  10  Vt.  231. 

•  Hebard  v.  Reeves,  112  Mich.  175, 
70  N.  W.  418. 

•  Bernard  v.  Fisher,  —  Ida.  — ,  177 
Pac.  762  (payment  also  to  be  made  in 
part  in  mortgages). 

10  Bartholomew  v.  Emerson-Branting- 
ham  Implement  Co.,  —  Colo.  — ,  187 
Pac.  5.38;  Bassett  v.  Shepardson,  52 
Mich.  3,  17  N.  W.  217;  Strong  v.  Mc- 
Connell,   10  Vt.   231. 

It  Bartholomew  v.  Emerson -Bran  ting- 
ham  Implement  Co.,  —  Colo.  — ,  187 
Pac.  538. 
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In  a  contract  of  indemnity  insurance,  a  provision  for  ''paymehf 
by  the  insured  as  a  basis  for  recovery  against  the  insurer,  includes 
a  sale  of  the  property  of  the  insured  on  judicial  processJ^ 


§  2808.  Contracts  payable  in  something  other  than  money— No 
valuation  in  money.  Special  questions  arise  under  contracts  to  pay 
in  goods  or  in  labor  debts  which  are  measured  at  a  money  value. 
The  first  question  is  whether,  under  such  contracts,  there  is  a  right 
of  election  to  perform  such  covenant  or  to  pay  money.  If  the  con- 
tract is  to  deliver  certain  goods,  or  do  certain  work,  for  a  consid- 
eration agreed  upon,  and  no  money  value  for  such  consideration  is 
estimated,  the  debtor  has  no  right  of  election.^  A  contract  to  pay 
a  certain  part  of  the  crops  received  from  realty  leased,  and  a  cer- 
tain number  of  bushels  of  corn  as  rent  for  such  realty,  is  a  contract 
in  which  there  is  no  right  of  election,  and  in  case  of  breach  the 
lessor  is  to  recover  the  market  value  of  such  corn.^  A  contract  to 
pay  in  two  or  more  given  kinds  of  articles,  can  not  be  performed 
by  payment  in  articles  of  one  kind  alone.* 

§2809.  Valuation  in  money  as  means  of  fixing  quantity.    If 

the  consideration  is  estimated  at  a  money  value  and  provision  is 
made  for  payment  of  such  consideration  in  goods  at  an  estimated 
value,  the  rights  of  tlie  parties  depend  upon  the  true  meaning  of 
such  provision.  Tlic  terms  of  the  contract,  together  with  the  sur- 
rounding circumstances,  may  show  that  the  parties  have  inserted 
such  valuation  in  money  and  such  valuation  of  goods  as  a  means  of 


12  "Strcsd  is  laid  in  the  argument  on 
the  express  provision  of  tlie  policy  that 
no  action  <(lia11  lie  except  for  loss  or 
expense  'actually  sustained  and  paid  in 
money/  but  we  think  the  payment  In 
the  sale  of  tlie  pro|)ertv  'was  equiva- 
lent to  payment  in  money  and  fell 
within  the  terms  of  the  policy.  It  is 
scarcely  fair  to  construe  tlie  language 
to  mean  tliat  it  ai)plicd  only  to  cur- 
rency actually  handed  over  and  not  to 
a  bona  fide  payment  made  in  other 
property.  If  tliat  construction  were 
put  U[>on  the  policy  it  would  be  abso- 
lutely  worthless  to  an  assured  who 
was  unable  to  pay  money  and  whoso 
projjerty   would   be    subjected   to  sale, 


and  he  would  thus  be  deprived  of  the 
indemnity  for  which  he  had  contracted. 
Such  result  should  not  be  permitted 
to  follow  under  the  contract,  unless  the 
language  admits  of  no  other  construc- 
tion." McBride  v.  Aetna  Life  Ins.  Co., 
126  Ark.  528,  101  S.  W.  5. 

ICummings  ▼.  Dudley,  60  Cal.  383, 
44  Am.  Hep.  58;  Mason  v.  Warner,  43 
Mich.  439,  5  N.  W.  429. 

See  also  on  contracts  of  this  sort, 
Reilly  v.  Reilly,  135  la.  440,  110  N.  W. 
445. 

2  Butler  T.  Baker,  5  O.  S.  684. 

IGuthrie  v.  Wickliffe,  6  K5.  (3  Bibb.) 
81;  Bond  v.  Jackson,  &  Tenn.  (Cooke) 
500. 
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determining  the  amount  of  goads  to  be  delivered  under  the  eon- 
tract,  and  not  for  the  purpose  of  giving  to  the  debtor  the  election 
to  pay  in  one  or  the  other  at  his  option.  In  cases  of  this  sort,  the 
debtor  has  no  election  and  the  contract  is  in  legal  effect  a  contract 
to  deliver  the  quantity  of  goods  which  is  thus  prescribed  by  the 
contract.^  Under  a  contract  to  excavate  for  a  railroad  for  a  cer- 
tain sum,  twenty-five  per  cent,  of  which  is  payable  in  the  railroad's 
stock  at  par,  does  not  create  an  election,  and  in  case  of  breach, 
only  seventy-five  per  cent,  of  the  contract  price,  together  with  the 
market  value  of  so  much  stock  as  at  par  would  equal  twenty-five 
per  cent,  of  the  contract  price,  can  be  recovered.*  A  contract  for 
paying  for  land,  the  purchase  price  of  which  is  estimated  in  money, 
in  wheat  at  a  certain  price,  is  held  to  be  a  contract  for  delivering 
a  specific  amount  of  wheat  if  the  contract  requires  the  delivery  of 
a  certain  amount  annually,  and  furthermore  provides  expressly 
that  the  purchaser  of  the  land  may  make  additional  payments,  and 
that  such  payments  shall  be  in  wheat  or  in  cash  at  the  option  of  the 
vendor  of  the  land.' 

In  cases  of  this  sort,  the  creditor,  in  case  of  default  on  the  part 
of  the  debtor,  can  recover  only  the  market  value  of  the  goods  which 
were  to  have  been  delivered  by  the  terms  of  the  contract;  and  he 
can  not  recover  the  money  value  at  which  the  consideration  was 
estimated.^  On  the  other  hand,  the  debtor  can  not  discharge  his 
obligation  by  a  payment  in  money,  even  if  the  condition  of  the 
market  is  such  as  to  make  it  advantageous  for  him  so  to  do;  but 
he  must  deliver  the  goods  which  he  has  agreed  to  deliver  or  he 
must  pay  the  actual  value  thereof.'  Under  a  contract  of  sale,  the 
purchase  price  to  be  paid  partly  in  interest-bearing  notes,  a  tender 
of  the  face  of  the  notes  in  cash  is  not  sufiScient.* 

In  an  action  upon  a  contract  of  this  sort,  it  is  therefore  neces- 
sary to  set  up  the  special  contract  and  the  breach  thereof;  and  in 
most  jurisdictions  it  is  not  sufiScient  to  resort  to  the  common 
counts.^ 


1  Wilson  V.  George,  10  N.  H.  446; 
Cleveland  &  Pittsburgh  Ry.  v.  Kelley, 
6  O.  S.  180;  SUrr  v.  Light,  22  Wia. 
433,  09  Am.  Dec.  55. 

2  Cleveland  &  Pittsburgh  Ry.  v.  Kel- 
ley, 6  O.  S.  180. 

3  Starr  v.  Light,  22  Wis.  433,  09  Am. 
Xiec.  55. 

4  0'T)c>naghue  v.  Jones,  37  Mo.  371. 

•  Barbour  v.  Hickey,  2  D.  C.  App.  207, 


24  L.  R.  A.  763;  Morgan  v.  East,  126 
Ind  42,  9  L.  R.  A.  568,  25  N.  E.  867; 
Willinms  v.  Gilbert.  0  Mart  (La.)  653 

SSale  of  land.     Barbour  v.  Hickey, 
2  D.  C.  App.  207,  24  L.  R.  A.  763. 

Rale  of  cattle.    Morgan  v.  East,  128 
Ind.  42,  0  L,  R.  A.  658,  25  N.  E.  867. 

TB«nk   of  England  v.  Glover,  2  Ld 
Raym.  7'»3;  Bromley  v.  Goff,  75  Mich. 
213,  42  N.  W,  810;  Cook  v.  Dade,  101 
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Even  if  the  contract  provides  for  paying  an  amount  measured  in 
money  by  delivering  goods  or  performing  services  at  a  certain 
valuation,  a  minority  of  the  courts  treat  such  contract  as  merely 
one  to  deliver  chattels,  on  the  theory  that  the  valuation  of  the  con- 
sideration in  money  is  introduced  simply  for  determining  the 
amount  of  the  chattels  which  the  debtor  is  to  deliver.*  Where  this 
view  prevails  the  debtor  has  no  election  before  breach  to  pay  in 
money,*  and  after  breach  the  creditor  can  not  recover  the  valua- 
tion of  the  consideration  as  estimated  in  money."  His  right  of 
recovery  is  restricted  to  damages  for  non-delivery  of  the  articles 
agreed  to  be  delivered.  Thus  in  a  note  "payable  in  Levee  Bonds 
of  Arkansas"  at  par,  the  word  "payable**  means  **to  be  paid," 
and  not  "which  may  be  paid."  Hence,  after  the  note  is  due  only 
the  value  of  the  bonds  can  be  recovered.^^  So  he  can  recover  the 
market  value  of  the  chattels  of  greater  than  the  estimated  amount  in 
money."  At  common  law,  where  this  theory  prevails,  recovery 
must  be  had  on  the  special  contract,  and  can  not  be  had  on  the 
common  counts. J*  On  rescission  of  a  contract  under  which  A  has 
delivered  horses  to  B  at  an  agreed  valuation  in  payment  for  land, 
B,  having  sold  the  horses,  must  account  for  them  at  the  market 
price  and  not  at  the  agreed  valuation.'*  Under  a  contract  to  accept 
a  certain  number  of  shares  of  stock  in  a  given  corporation  in  pay- 
ment of  a  note,  such  payment  must  be  made  in  stock  as  existing  at 
the  time  of  such  contract.  Tender  of  the  specified  number  of 
shares  after  the  stock  has  been  greatly  inflated  is  not  sufficient.'* 
A  note  payable  in  trucking  in  monthly  payments  due  twenty-four 
months  after  date  requires  trucking  to  be  done  each  month.'* 


Mich.  501,  158  N.  W.  175;  Thomas  ▼. 
Mott,  78  W.  Va.  113,  88  S.  E.  esi; 
Bradley  v.  Levy,  5  Wis.  400. 

•  Mattox  V.  Craig,  5  Ky.  (2  Bibb.) 
584.  (A  contract  for  eighty -nine  dollars 
"to  be  di8char<;ed"  in  brick  at  four 
dollars  a  thousand.) 

For  the  view  of  the  majority  of  the 
courts,  see  §2810. 

•  Cole  V.  Ross,  48  Ky.  (9  B.  Mon.) 
303,  50  Am.  Dec.  517.  (A  contract  for 
over  three  thousand  dollars  payable  in 
pig  metal  at  twenty-nine  dollars  per 
ton.) 

10  Wilson  V.  George,  10  N.  H,  445. 


11  Johnson  v.  Dooley,  05  Ark.  71,  40 
L.  R.  A.  74,  44  8.  W.  1032. 

12  McDonald  y.  Hodge,  8  Tenn.  (5 
Hay)  85.  (A  contract  to  pay  a  certain 
sum  'Mn  potash  at  the  price  of  five 
dollars  per  hundred.'*) 

13  A  certain  amount  payable  in  work. 
Wilson  V.  George.  10  N.  H.  446. 

A  certain  amount  payable  in  goods. 
Chickering  v.  Greenleaf,  6  N.  H.  61. 

14  Clover  v.  Gottlieb,  50  La.  Ann.  668, 
23  So.  450. 

15  Tranter  v.  Hibberd,  108  Ky.  205, 
56  S.  W.  169. 

IIHobbs  v.  Moore,  86  Me.  517,  30 
Atl.  110. 
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S  2810.  Valvation  in  money  as  giving  election  as  to  medium  of 
]pa]rment.  If  the  primary  object  of  the  parties  is  to  secure  the  pay- 
ment of  a  debt,  the  amount  of  which  is  measured  by  money,  and 
the  provision  for  payment  in  work  or  articles  at  a  specified  vahia- 
tion  is  inserted  as  an  alternative  method  of  payment,  the  debtor  has 
the  election  of  paying  in  money  or  such  other  medium  of  payment 
np  to  the  time  which  is  fixed  by  the  contract  for  payment,^  if  the 
eontract  does  not  show  either  by  express  terms  or  by  fair  implica- 
tion that  the  right  of  election  is  given  to  the  creditor.  Under  such 
a  contract,  and  before  breach,  the  creditor  can  not  elect  to  receive 
payment  in  money.*  A  contract  to  pay  debts,  estimated  in  money, 
by  means  of  a  certain  amount  of  lumber  to  be  delivered,  one  half 
during  each  of  two  years,  no  place  of  delivery  being  specified,  gives 
the  debtor  the  election  to  pay  in  lumber,  and  the  creditor  can  not 
demand  payment  in  money  until  he  has  made  demand  for  the  lum- 
ber, which  has  been  refused.'  Under  a  contract  to  pay  in  bonds,* 
or  in  lime,'  the  creditor  can  not  enforce  payment  in  money  before 
breach. 

Before  breach  a  contract  to  pay  a  certain  debt  in  work  can  not 
give  to  the  creditor  a  right  of  action  to  recover  money.     Thus  a 


1  Alahama.  Ragland  v.  Wood,  71  Ala 
145,  4«  Am.  Kep  305. 

Georgia.  Sima  v.  Cos,  40  Oa.  76,  2 
Am.  Rep!  500 

niinois.    Owen  v.  Barnum,  7  III.  461. 

Indiana.  loiter  v.  Emmons,  20  Ind. 
App.  22,  50  N.  E  40 

Maine.  St  rout  v.  Joy,  108  Me.  267, 
80  Atl.  a30. 

North  Carolina.  Oldham  y.  Kercfaner, 
79  N.  Car.  106,  28  Am.  Rep.  302. 

Sonth  Carolina.  Choice  v.  Moseley, 
1  Bail.  L.  (S.  Car.)  136,  10  Am.  Dec. 
661. 

2  Alabama.  Ragland  v.  Wood,  71  Ala. 
145,  46  Am.  Rep.  305. 

Arkansas.  Bradley  v.  Farrington,  4 
Ark.  532. 

Colorado.    Widner  v.  Walsh,  3  Colo. 

Indiana.  Farmers'  Loan  &  Trust  Co. 
V.  Canada  &  St.  Louis  Ry.,  127  Ind. 
250,  11  L.  B.  A.  740,  26  N.  £.  784; 


Leiter  v.  Emmons,  ^  Ind    App.  22,  50 
N.   E    40 

Maine.  American  Oa^  &  Venfilating^ 
Machine  Co.  v.  Wood,  90  Me.  516,  43 
L.  R.  A.  440,  38  Atl.  548 

Minnesota.  Beede  v.  Proehl,  34  Minn. 
407,  27  K.  W.  101. 

Missouri.  State  v  Mooney,  65  Mo. 
40A, 

Pennsylvania.  Pierce  v.  Marplc.  148 
Pa.  St.  60,  33  Am  St.  Rep  808,  23  Atl. 
1008. 

Wisconsin.  Drake  v.  Harrifton,  60 
Wis.  00.  2  Am  St.  Rep.  717,  33  N.  W. 
81. 

For  tlie   minority  view,  see   $  2800. 

SRapland  v.  Wood,  71  Ala.  145,  46 
Am.  Rep  305. 

4  Farmers*  Loan  &  Trust  Co.  v.  Can- 
ada &  St.  Louis  Ry ,  127  Ind.  250,  11 
L.  R.  A.  740,  26  N.  E    784, 

i  Pierce  v.  Marple,  148  Pa.  St.  60, 
33  Am.  St.  Rep.  808,  23  AtL  1008. 
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contract  to  pay  a  debt  by  grinding  com,*  or  by  sawing  lumber,' 
can  not  be  collected  in  money  where  the  payee  refuses  to  furnish 
com  or  lumber  for  such  purpose. 

Before  the  debt  is  due,  the  debtor  may  elect  to  pay  in  money. 
Thus  a  coiltract  to  deliver  a  certain  amount  of  cotton  at  a  certain 
price  per  pound,  may  be  discharged  by  paying  the  amount  of 
money  obtained  by  multiplying  this  price  by  the  number  of  pounds 
to  be  delivered.*  Under  a  contract  to  pay  fifteen  hundred  dollars 
in  wool  at  twenty  cents  a  pound,  the  payor  may  pay  the  money  at 
his  election.' 

If  the  contract  is  broken,  the  debtor  loses  his  right  to  elect,  and 
the  creditor  may  enforce  payment  in  money.^*  After  breach,  the 
creditor  may  enforce  payment  in  money  under  a  contract  to  pay  a 
certain  sum  in  land,^^  or  in  merchandise.*^  A  bought  a  bicycle  of 
B,  and  subsequently,  by  agreement,  returned  it,  and  took  from  B 
a  receipt  for  sixty  dollars  to  apply  on  any  new  wheel  which  A 
should  select  from  B's  stock.  Subsequently,  A  selected  a  wheel  for 
which  B  refused  to  honor  the  receipt  as  a  part  payment.  A  then 
had  a  right  to  recover  such  amount  of  money.*'  A  agreed  to  pay 
for  a  certain  amount  of  advertising,  by  allowing  the  price  thereof 
as  a  credit  upon  any  steam  launch  to  be  selected  from  such  stock. 
The  holder  of  the  order  which  A  gave  for  such  price  transferred  it 
to  X    X  then  bought  the  launch  from  A  at  a  price  estimated  on  a 


•  Oldham  v.  Kerchner,  79  N.  Car.  106, 
28  Am  Rep.  302. 

TNipp  V.  Diskey,  81  Ind.  214,  42  Am. 
Bep   124. 

•  Sims  V.  Cos,  40  Ga.  76,  2  Am.  Rep. 
560. 

•  Trowbridge  y.  Holcomb,  4  O.  S.  38. 

10  United  SUtes.  McGillin  v.  Ben- 
nett, 132  U.  S.  445,  33  L.  ed.  422;  Guss 
V.  NelBon.  200  U.  S.  298,  60  L.  ed.  489. 

Colorado.  Hannan  v.  Anderson,  15 
Colo.  App.  433,  62  Pac.  061. 

Connecticut.  Brooka  v.  Hubbard,  3 
Conn.  58,  8  Am.  Dec.  154. 

Indiana.  Farmers'  Loan  &  Trust  Co. 
V.  Canada  &  St.  Louis  Ry.,  127  Ind. 
250,  11   L.  R.  A.  740,  26  N.  E.  784. 

Iowa.  Wroughton  v.  Waffle,  122  la. 
486,  08  N.  W.  307. 

Kentucky.  Ciitliric  v.  WicklifTe,  0 
Ky.  (3  Bibb.)  81. 


Maine.  Wyman  ▼.  Winslow,  11  Me. 
308,  26  Am.  Dec.  542. 

mchigan.  Crowl  v.  Goodenberger, 
112  Mich.  683,  71  N.  W.  485. 

New  York.  New  York  News  Pub- 
lishing Co.  V.  National  Steamship  Co., 
148  N.  Y.  39,  42  N.  E.  514;  Hand  v. 
Gas  Engine  &  Power  Co.,  167  N.  Y. 
142,  60  N.  E.  425. 

Utah.  Haskins  v.  Dem,  19  Utah  89. 
56  Pac.  953. 

Vermont.  Smith  v.  Coolidge,  68  Vt. 
516,  54  Am.  St.  Rep.  902,  35  Atl.  432. 

West  Virginia.  Womack  v.  Agee,  79 
W.  Va.  22.  90  S.  E.  702. 

11  McGillin  v.  Bennett,  132  U.  S.  446, 
33  L.  ed.  422. 

12  Anderson  v.  Mason,  36  Ky.  (6 
Dana)  217. 

13  Hannan  y.  Anderbon,  15  Colo.  App. 
433,  62  Pac.  961. 
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cash  basis.  When  X  offered  the  order  in  part  payment,  A  refused 
to  honor  it.  It  was  held  that  X  could  recover  the  amount  of  such 
order  in  money.^*  A  debt  payable  in  confectionery  becomes  payable 
in  money  where  an  order  for  confectionery  is  not  filled.^*  A  took  a 
note  from  B,  for  value,  payable  one  half  in  coin  or  cotton  at 
twenty  cents  a  pound,  at  the  maker's  option;  and  one  half  in  coin 
or  cotton  at  twenty  cents  a  pound,  at  the  payee's  option.  After  the 
note  fell  due  it  was  held  that  the  creditor  may  recover  the  entire 
amount  thereof  in  coin.^*  A  contract  specifically  giving  a  party  the 
option  to  deliver  a  certain  amount  in  bonds  of  a  corporation  to  be 
organized,  or  of  paying  the  amount  in  money,  such  option  to  be 
exercised  by  a  certain  date,  must  be  performed  by  delivering  the 
bonds  by  such  date,  or  else  the  creditor  will  have  the  right  to 
enforce  payment  in  money.  Accordingly,  delivery  of  an  order  upon 
the  treasurer  of  the  company  for  certain  bonds,  is  not  performance 
where  the  corporation  has  not  yet  issued  bonds,  and  the  capital 
actually  invested  in  the  corporate  business  is  very  small."  If  an 
option  given  in  a  railroad  bond,  whereby  the  railroad  may  pay 
scrip  for  the  interest  on  July  1st  of  each  year,  is  not  taken  advan- 
tage of  by  that  date,  the  creditor  may  enforce  payment  of  the 
interest  in  money.**  If  a  note  for  one  hundred  bushels  of  corn  con- 
taining a  provision,  **this  com  is  estimated  at  twenty  dollars,"  is 
not  paid  at  maturity,  the  creditor  may  recover  twenty  dollars, 
though  com  is  then  worth  only  fifteen  cents  a  bushel.*'  On  breach 
of  a  contract  to  pay  a  certain  amount  of  money  in  labor  or  stock, 
the  payee  can  on  breach  recover  the  amount  of  money  specified.* 
B  sold  a  printing  outfit  to  A,  agreeing  to  take  payment  in  printing. 
A  sold  the  outfit  to  a  third  person  and  refused  to  do  the  printing. 
It  was  held  that  B  could  recover  the  purchase  price.^*  If  the  cred- 
itor has  a  right,  by  reason  of  a  breach  of  the  contract,  to  demand 
payment  in  money,  his  act  in  subsequently  accepting  payment  of 
part  of  the  indebtedness  in  goods  does  not  waive  his  right  to 
enforce  payment  of  the  rest  in  money.^ 

14  Hand  v.  Gas  Engine  A  Power  Co.,  or   return  stock.     Patent   Tfle  C6.  v. 
167  N.  Y.  142,  60  N.  E.  425.  Stratton,  89  Fed.  174. 

15  Smith  V.  Coolidge,  68  Vt.  516,  54  It  Texas  &  Pacific  Ry.  y.  Marlor,  128 
Am.  St.  Hep.  902,  35  Atl.  432.  U.  S.  687,  31  L.  ed.  303. 

It  Russell  v.  McCormick,  45  Ala.  587,  ItHise  v.  Foster,  17  la.  23. 

6  Am.  Rep.  707.  MSperry  v.  Johnson,  11  Ohio  452. 

17  Barrett  v.  Twin  City  Power  Co.,         21  Wroughton  v.  Waffle,  122  la.  4BB^ 
118  Fed.  861.  98  N.  W.  307. 

So  under  a  contract  to  pay  money  22  Smith  v.  Coolidge,  68  Vt.  516,  64 

Am.  St.  Rep.  902,  35  Atl.  432. 
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§  2811.  Payment  of  money  debt  in'something  other  than  money 
— ^Express  agreement.  If  something  other  than  m'oney  is  delivered 
by  the  debtor  to  the  creditor  it  is  possible  that  it  may  be  delivered 
as  absolute  payment,  or  as  collateral  security,  or  as  conditional  pay- 
ment. If  there  is  an  agreement  that  it  is  taken  as  payment,  it  has 
such  effectJ  By  express  agreement  between  the  parties  a  note  may 
be  taken  as  payment  of  an  obligation;'  and  by  such  agreement  the 
note  of  a  third  person  may  be  accepted  as  payment.'  If  a  note  of 
the  maker  is  taken  as  payment  by  agreement  between  the  debtor 
and  the  creditor,  the  effect  of  such  payment  is  not  altered  by  the 
fact  that  the  note  is  made  payable  to  the  maker's  order  and  that 
it  is  not  endorsed  by  the  maker  to  the  creditor,  so  that  it  is  not 
negotiable.*    By  agreement  between  the  parties  a  draft  or  order,' 


1  United  States.  A.  LeRchen  &  Sons 
Rope  Co.  V.  Mayflower  Gold  Min.  A  R. 
Co.,  173  Fed.  855,  35  L.  R.  A.  (K.8.)  1. 

Colorado.  Bartholomew  v.  Emersoh- 
Brantingham  Implement  Co.,  —  Colo. 
— ,  187  Pae.  538. 

Indiana.  Roberts  v.  Vonnegut,  58 
Ind.  App.  142,  104  N.  E.  321. 

Iowa.  Untcrlinmscheidt  v.  Missouri 
State  Life  Ins.  Co.,  160  la.  223,  45  L. 
R.  A.    (N.S.)    743.  138  N.  W.  450. 

Oklahoma.  Mutual  Life  In 4.  Co.  v. 
Chattanooga  Sav.  Bank,  47  Okla..  748, 
L.  R.  A.  1016A,  00)0,  150  Pac.  100. 

West  Virginia.  Garrett  v.  Patton,  81 
W.  Va.  771,  95  S.  E.  437. 

"It  may  also  be  mentioned  in  this 
connection  tliat  while  payment  ordi- 
narily means  in  money  and  he  to  whom 
it  is  due  may  insist  that  nothing  else 
is  payment,  yet  Hhe  payment  of  a  debt 
need  not  necessarily  be  in  money,  but 
anything  of  value  wliich  the  parties 
agree  nhall  be  accepted  or  go  in  pay- 
ment of  a  debt  will  be  treated  accord- 
ingly. Tims  it  is  that  a  check  or  the 
note  of  a  third  person  will,  when  so 
expressly  agreed,  be  treated  as  pay- 
ment or  satinfaction  of  a  debt.*"  Mc- 
Cormick  v.  Obanion,  1C8  Mo.  App.  606, 
153  S.  W.  267. 

Railroad  bonds  may  be  taken  as  pay- 
ment. Reynolds  v.  Ry.,  143  Ind.  679, 
40  N.  E.  410 

County     Marrants     and     prom'ssorj- 


notes  may  be  taken  as  payment.  Pase- 
walk  V.  BoUman,  20  Neb.  510,  26  Am. 
St.  Rep.  300.  45  N.  W.  780. 

2  United  States.  Sheehy  v.  Mande- 
ville,  10  U.  S.  (6  Cranch)  253,  3  L.  ed. 
215. 

Colorado.  Bartholomew  v.  Emerson- 
Brantingham  Implement  Co.,  —  Oolo. 
— ,  187  Pac.  538. 

Idaho.  Fidelity  SUte  Bank  y.  Mil- 
ler, 29  Ida.  777,  162  Pac.  244. 

Iowa.  Dille  v.  White,  132  la.  327, 
109  N.  W.  000. 

New  York.  Meyer  v.  Lathrop,  73  N. 
V.  315. 

Ohio.  Athens  First  National  Bank 
V.  Greene,  40  O.  S.  431. 

South  Dakota.  Grissel  v.  Woon- 
socket  Bank,  12  S.  D.  93,  80  N.  W.  161. 

West  Virginia.  Plumley  v.  First  Nat. 
Bank,  :0  \V.  Ya.  635,  87  S.  E.  04. 

3  Bartholomew  v.  Emerson -Bran  ting- 
ham  Implement  Co.,  —  Colo.  — ,  187 
Pac.  538;  Burlington  Gaslight  Co.  v. 
Greene,  22  la.  508;  Grubbe  v.  Pierce, 
150  Wis.   20,   145   N.  W.   207. 

Note  of  one  of  joint  debtors.  Shee- 
hy V.  IMandeville,  lO  U.  S.  (6  Cranch) 
253,  3  L.  ed.  215. 

4Unterlmrnscheidt  v.  Missouri  State 
Life  Ins.  Co.,  160  la.  223.  46  L.  R.  A. 
(N.S.)    743,   138  N.  W.  459. 

•  Wilton  V.  Weston,  48  Conn.  326; 
Mutual  Ins.  Co.  v.  Chattanooga  Sav. 
Bafik,  47  Okla.  748,  L.  R.  A.  1916A,  669, 
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or  a  check,*  may  be  accepted  as  payment  in  the  absence  of  some 
rale  of  positive  law  requiring  payment  in  money.  Under  the  stat- 
utes in  force  in  some  jurisdictions,  certain  classes  of  debts,^  such 
as  a  debt  to  a  corporation  for  stock  which  is  issued  by  such  cor- 
poration,* can  not  be  paid  by  the  note  of  the  debtor.  By  agree- 
ment between  the  debtor  and  the  creditor,  mutual  claims  held  by 
each  against  the  other  may  be  regarded  as  extinguished ;  and  under 
such  agreement  the  claim  which  is  thus  extinguished  by  agreement 
is  regarded  as  paid.' 

On  the  other  hand,  it  may  be  understood  between  the  parties 
that  whatever  has  been  delivered  is  not  intended  as  payment,  but 
as  collateral  security.'* 

It  is  a  question  of  fact  whether  the  thing  delivered  by  the  debt- 
or to  the  creditor  is  delivered  as  payment  or  not."  Where  a  mort- 
gagor gives  his  bond  for  an  overdue  payment  on  a  mortgage  debt,^' 


150  Pac.  100;  Holmes  v.  Lara  way,  64 
Vt.  175,  23  Atl.  726;  Garrett  v..Patton, 
81  W.  Va.  771,  05  S.  E.  437. 

•  United  States.  Tayloe  v.  Merchants' 
Fire  Ins.  Co.,  60  U.  S.  (0  How.)  300, 
13  L.  ed.  187. 

Arkansas.  Rose  v.  Lilly  (Ark.), 
170  S.  W.  483. 

Iowa.  Rohrbach  ▼.  Hammill,  1C2  la. 
131,  143  N.  W.  872. 

Oklahoma.  Bowles  v.  Biflles,  50  Okla 
587, 151  Pac.  103. 

Virginia.  Main  Street  Bank  v.  Plant- 
ers* National  Bank,  110  Va.  137,  81  S. 
E.  24. 

Wisconsin.  LaFayelte  County  Monu- 
ment Corporation  v.  Magoon.  73  Wis. 
627,  3  L.  K.  A.  701.  42  N.  W..17. 

Check  of  debtor.  LiiFuyette  County 
Monument  Corporation  v.  Magoon,  73 
Wis.  627,  3  L.  R.  A.  701,  42  N.  W.  17. 

Check  of  debtor  in  hands  of  bona -fide 
holder.  National  Park  Bank  v.  Levy 
Bros.,  17  R.  L  740,  10  L.  R.  A.  475,  24 
Atl.  777. 

7  German  Mercantile  Co.  v.  Wanner, 
26  N.  D.  470,  142  N.  W.  463. 

•  German  Mercantile  Co.  v.  Wanner, 
25  N.  D.  470,  142  N.  W.  463. 

•  England.  Smith  v.  Winter,  12  C.  B. 
487. 


Iowa.  State  v.  Clmmbers,  170  la. 
436,  161  N.  W.  470. 

Massachusetts.  Hill  v.  Fuller,  188 
Mass.  11)5,  74  N.  K.  361. 

New  York.  In  re  Rochester,  Hor- 
nellsville  &  Lackawanna  Ry.,  110  N.  Y. 
110,  17  N.  E.  678. 

Wisconsin.  National  Cash  Register 
Co.  V.  Bonneville,  1 10  Wis.  222,  96  N. 
W.  558. 

10  Granite  National  Bank  ▼.  Fitch, 
145  Mass.  567,  1  Am.  St.  Rep.  484,  l4 
N.  E.  650. 

11  United  States.  Layman  v.  Bank, 
53  U.  S.  (12  How.)  225,  13  L.  ed  965; 
The  Kimbiill,  70  U  S  (3  Wall.)  37,  18 
L.  ed.  50. 

Massachusetts.  Quimby  v.  Durgin, 
148  Mass  104,  1  L.  R.  A.  514,  19  N.  E. 
14. 

Minnesota.  Goodall  y.  Norton,  88 
Minn.  1,  02  N  W.  445. 

North  Carolina.  Terry  v.  Robbins, 
128  N.  Car.  140,  83  Am.  St.  Rep.  663, 
38  S.  E.  470. 

Pennsylvania.  ShepYierd  v.  Busch. 
154  Pa.  St.  140,  35  Am  St.  Rep  815, 
26  Atl.  363. 

Wisconsin.  Roger?* -Ruger  Co.  v.  Mc- 
Cord,  115  Wis.  261,  91  N.  W.  685. 

12  Terry  v.  Robbins,  128  N  Car.  140, 
83  An^.  St.  Rep.  603,  38  S    E    470. 
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or  notes  of  a  third  person,"  as  where  the  note  of  a  third  person  is 
given  for  an  indebtedness  under  a  building  contract,^^  the  question 
is  ultimately  one  of  fact.  Railroad  coupons  secured  by  first  mort- 
gage, which  are  accepted  at  par  in  buying  third  mortgage  bonds 
at  sixty  cents  on  the  dollar,  the  interest  on  which  is  guaranteed  by 
a  third  party,  are  to  be  considered  as  paid.^' 

§  2812.  Presumption  as  to  effect  of  assigiunent  of  non-negoti- 
able right.  The  greatest  difficulty  involved  in  this  topic  is  to  deter- 
mine what  presumption  arises  when  the  debtor  delivers  a  thing  of 
value  other  than  money  to  his  creditor.  Upon  this  question  there 
is  the  greatest  divergence  of  authority.  The  same  state  may,  fur- 
thermore, treat  one  kind  of  instrument  as  prima  facie  payment  and 
another  kind  as  prima  facie  collateral  security  only.  The  general 
weight  of  authority  is  that  anything  of  value  other  than  money 
delivered  by  the  debtor  to  the  creditor  is  prima  facie  collateral 
security  only,  or  conditional  payment,  and  not  absolute  payment.^ 
If  the  debtor  delivers  property  to  his  creditor  or  performs  services 
for  him,  this  is  not  prima  facie  payment.*  If  the  debtor  voluntarily 
conveys  realty  to  his  creditor,'  or  if  the  debtor  buys  realty  in  the 
name  of  his  creditor  and  pays  for  it,  this  is  not  prima  facie  pay- 
ment of  the  debt.* 

If  the  delivery  of  the  property  is  on  account  of  the  debt,  it  is 
prima  facie  collateral  security,'  and  if  not,  the  delivery  of  the  prop- 
erty or  rendition  of  the  services  may  give  a  right  of  action  to  the 
debtor,  but  does  not  amount  to  payment.* 

Independent  demands  in  favor  of  a  debtor  as  against  a  creditor 
may  give  the  right  of  set-off,  but  do  not  by  operation  of  law 
amount  to   payment.^     Assignments   of   non-negotiable   choses   in 


13  Lyons  v.  Bank.  8(J  Oa.  485,  12  L. 
n.  A  155,  12  S  E  882;  Slieplierd  v. 
Busch.  154  Pa.  St.  110,  35  Am.  St.  Rep. 
815,  20  Atl   303. 

14Quimby  v.  Durgin,  148  Mass.  104, 
1  L  R   A.  514,  19  N   E.  14. 

W  Fidelity  Ins.,  Tni.U  &  Safe  Deposit 
Co.  V.  Slienandonli  Valley  Ry ,  80  Va. 
1,   10  Am.  St.  Rep    858,  9  S.   E    769. 

1  Borland  v  Nevada  Bank,  00  Cal  80, 
37  Am  St.  Rep.  32,  33  Pac  737;  Green 
V.  Disbrow,  79  N.  Y.  1,  35  Am.  Rep. 
400. 

2  Borland   v.   Nevada   Bank,   90   Cal 
80,  37   Am    St.   Rep    32,  33  Pac.  737. 

SBarris  v  Emmons,  173  Mich.  500, 
130  N.  W.  872 


4  Peder  ▼.  Ervln  (Tenn.  Ch.  App.),  36 
L   R.  A.  335. 
i  Grant  v.  Scliool  Town,  71  Ind.  68. 

6  Green  v.  Disbrow,  79  N.  Y.  1, 36  Am. 
Rep.  400. 

7  California.  Borland  v.  Nevada 
Bank,  00  Cal.  80,  37  Am.  St.  Rep.  32, 
33  Pac.  737. 

Delaware.  Burton  v.  Willin,  0  Hoiut 
(Del  )  522,  22  Am.  St.  Rep  303. 

Minnesota.  Rutland  v.  Thompson,  48 
Minn  530,  51  N   W.  004. 

New  York.  Wliite  v.  Benjamin,  138 
N   \.  023,  33  N.  E.  1037. 

Vermont.  Blair  v.  White,  01  Vt.  110, 
17  Atl   49. 
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action  are  prima  facie,  not  absolute  payment.*    So  a  non-negotiable 
order  is  not  prima  facie  absolute  payment.* 

§  2813.  Presumption  as  to  transfer  of  negotiable  instnuneot— 
Absolute  payment  not  presumed — ^Notes.  Delivery  of  a  promissory 
note,^  Avhether  executed  by  the  debtor,^  or  by  one  of  two  -or  more 


•  Sutplien  V.  Cusliman,  35  111.  186; 
Wade  V.  Curtis.  96  Me  309.  52  All  762; 
Leap  y  James.  10  S.  &  R    (Pa.)  307 

i  Georgia.  Darby  v.  Miller.  110  Ga. 
052.  43  S  E.  374 

Kentucky.  Proctor  v.  Mather.  42  Ky. 
(3  B  Mon  )  353 

Michigan.  Bond  v  McMahon.  94 
Mich   557.  54  N.  W.  281. 

Nebraska.  Chicago.  Burlin^i^ton  & 
Quincy  Ky  v  Burns.  61  Neb  703.  86 
N  W.  48.};  Colby  v  Maw,  1  Neb. 
(unoff)   478.  95  N    W    677 

Ohio.  Weller  Co.  v.  Gordon.  7  Ohio 
C.   C.    (N.S)    303.   14   Ohio  C.   D.   407. 

South  Dakota.  Kstey  v.  Birnbaum, 
9  S.  D.  174.  68  N.  W.  290. 

Wisconsin.  Cliver  v.  Heil.  95  Wis. 
364,  70  N    W.  346. 

1  United  States.  Atlas  Steamship  Co. 
V.  Land  Co..  102  Fed.  358,  42  C.  C.  A. 
398 

California.  London  &  San  Francisco 
Bank  v.  Parrott.  125  Cal.  472,  73  Am. 
St.  Rep    64,  .58  Pac.  164. 

niinois.  Jansen  v.  Grimshaw,  125 
111  468,  17  N.  E,  850;  Stone  v.  Church, 
92  111.  App.  77. 

Iowa.  Dean  v.  Ridgeway,  82  la.  757, 
48  N.  W.  923. 

Kentucky.  Kibbey  v.  Jones,  70  Ky. 
(7  Bush.)  243. 

Michigan.  Germain  v.  Central  Lum- 
ber Co.,  116  Mich.  245,  74  N.  W.  644; 
Valade  v.  Masson,  135  Mich.  41,  97 
N.  W.  59. 

Nebraska.  H.  F.  Cady  Lumber  Co.  v. 
Exposition  Co.  (Neb.).  93  X.  W.  961. 

North  Dakota.  Lokken  v.  Miller,  9 
N.  D.  512,  84  N.  W.  368. 

Ohio.  Sutliff  V.  Atwood,  15  O.  S,  186; 
Price  V.  Coblitz,  21  Ohio  C.  C.  732,  12 
Ohio  C.  D.  34. 

Pennsylvania.  Berlin  Lron  Bridge  Co. 
▼.  Bonta,  180  Pa.  St.  448,  36  Atl.  867. 

South  Dakota.    Baker  v.  Baker,  2  S. 


D  261,  39  Am.  St.  Rep.  776,  49  N.  W. 
1064;  Grissel  v.  Bank,  12  S.  D.  93,  80 
N    W.  161. 

West  Virginia.  Cushwa  ▼.  Improve- 
ment Loan  &  Building  Association,  45 
W.  Va.  490,  32  S.  K.  259. 

Wisconsin.  Nash  v.  Meggett,  89  Wis. 
4S6.  61  N.  W  283. 

*'A  promissory  note  docs  not  dis- 
charge the  debt  for  whieli  it  is  given 
unless  such  be  the  express  agreement 
of  the  parties;  it  only  operates  to  ex- 
tend until  its  maturity  tlie  period,  foi 
the  payment  of  the  debt  The  creditoi 
may  return  the  note  wlien  dishonored 
and  proceed  upon  the  original  debt. 
The  acceptance  of  the  note  is  consid- 
ered as  accompanied  with  the  condition 
of  its  payment.^* 

United  States.  The  Kimball,  70  U. 
S  (3  Wall.)  37,  45,  18  L.  ed.  50  [quoted 
in  Segrist  v.  Crabtree,  131  U.  S.  287, 
290,  33  L.  ed.  125;]  A  Leschen  &  Sons 
Rope  Co.  V.  Mayflower  Gold  Min.  &  R. 
Co.,  173  Fed.  855,  35  L.  R.  A.  (N.S.)  1. 

Connecticut.  Ferrigino  v.  Keasbey, 
—  Conn.  — ,  106  Atl.  445. 

Kansas.     Moody  v.  Stubbs,  94  Kan 
2.>0,  146  Pac.  340. 

Minnesota.  Way  v.  Movers,  135 
Minn.  330,  160  N.  W.  1014. 

North  Dakota.  Anderson  v.  Kain,  — 
N.  D.  —    160  N.  W.  501. 

Oregon.  Johnston  v.  Barrills,  27  Or. 
251,  50  Am.  St.  Rep.  717,  41  Pac.  656; 
Johnson  v.  Paulson,  83  Or.  238, 154  Pac. 
685,  163  Pac.  435. 

Wisconsin.  McDonald  v.  Provident 
Savings  Life  Assurance  Society,  108 
Wis.  213,  81  Am.  St.  Rep.  885,  84  N. 
W.  154;  Wagener  v.  Old  Colony  Life 
Ins.  Co..  —  Wis.  — ,   172  N.  W.  729. 

2  United  States.  A.  Leschen  &  Sons 
Rope  Co.  V.  Mayflower  Gold  Min.  &,  R. 
Co.,  173  Fed.  855,  35  L.  R.  A.  (N.S.)  1. 
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joint  debtors,'  or  by  a  third  person,^  as  the  executor  of  the  debtor,' 
has  been  held  not  to  be  prima  facie  absolute  payment  of  an  ante- 
cedent debt.  If  the  creditor  refuses  to  accept  the  maker  of  the  note 
as  his  debtor,  delivery  by  the  debtor  to  the  creditor  of  such  note  of 
a  third  person  is  not  pa3nnent.*  The  fact  that  a  member  of  a  part- 
nership gives  his  individual  note  for  a  partnership  debt  does  not 


Arkansas.  Caldwell  v.  HaU,  40  Ark. 
608,  4  Am.  St.  Rep.  64,  1  S.  W.  62; 
Churchill  v.  Yeatman-Gray  Grocer  Co., 
Ill  Ark.  520,  164  S.  W.  283 

California.  London  &  San  Francisco 
Bank  y.  Parrott,  125  Cal.  472.  73  Am. 
St.  Rep.  64,  68  Pac.  164. 

Connecticut.  Merrill  v.  Kenyon,  48 
Conn.  314,  40  Am.  Rep.  174;  Ferrigino 
v.  Keasbey,  —  Conn.  — ,  106  Atl.  445. 

Florida.  Our  Home  Life  Ins.  Co.  v. 
Peacock,  71  Fla.  35,  70  So  775. 

Kansas.  Bradley  v.  Ilarwi.  43  Kan. 
314,  23  Pac.  606;  Topeka  Capital  Co.  v. 
Merriam,  60  Kan  307,  56  Pac  757. 

Minnesota.  Miller  v.  McCarty,  47 
Minn.  321,  28  Am.  St.  Rep.  375.  50  N. 
W.  235;  Way  v.  Movers,  135  Minn.  330, 
100  N.  W.  1014. 

Mississippi.  Starling  v.  Wyatt 
(Mias.).  27  So.  526. 

North  Dakota.  Anderson  y.  Kain,  — 
N.  ]).  — ,  169  N.  W.  501. 

New  Jersey.  Fry  v.  Patterson,  40  N. 
J.  L.  612,  10  Atl.  300. 

Ohio.    Merrick  v.  Boury,  4  O.  S.  60. 

Tennessee.  Columbia  Grocery  Co.  v. 
Marshall.  131  Tenn.  270,  174  S.  W.  1108. 

West  Virginia.  Burdett  v.  Hayman, 
63  W.  Va.  515,  15  L.  R.  A.  (N.S.)  1010, 
60  S.  E.  407;  Bailey  v.  Riffe,  70  W.  Va. 
104,  00  S.  E.  791. 

Wisconsin.  Matteson  y.  Ellsworth, 
33  Wis.  488,  14  Am.  Rep.  766. 

3  Coleman  v.  Whitney,  62  Vt.  123, 
9  L.  R.  A.  517,  20  Atl.  322. 

4  England.    Belshaw  y.  Bush,  11  C.  B. 

191. 

Arkansas.  Caldwell  y.  Hall,  40  Ark. 
608.  4  Am.  St.  Rep.  64,  1  S.  W.  62. 

Illinois.  Wilhelm  v.  Schmidt,  84  111. 
183. 


Iowa.  Kruse  y.  Seiffert  &  Weise 
Lumber  Co ,  108  la.  352,  70  N.  W.  118. 

Kansas.  Webb  y.  National  Bank,  67 
Kan    62,  72  Pac.  620. 

Michigan.  Gillett  y.  Knowles,  108 
Mich.  602,  66  N.  W.  407;  Swan  y.  Greg- 
ory, 105  Mich.  457,  161  N.  W.  033. 

Nebraska.    Chamberlain   Banking 
House  y.  Wolsey,  60  Neb  516,  Kl  N  W. 
720;  Edwards  &  Bradford  Lumber  Co 
V.  Lamb,  05  Neb.  20.).  145  N.  W.  703. 

New  Jersey.  American  Brick  &  Tile 
Co.  y.  Drinkhouse,  60  N.  J.  L.  462,  36 
Atl.   1034. 

New  York.  Smith  y.  Ryan,  66  N.  Y. 
352,  23  Am.  Rep.  60. 

North  Carolina.  Terry  y.  Bobbins, 
128  N.  Car.  140,  83  Am,  St.  Rep.  663, 
38  S.  E.  470. 

PennsyWania.  Shepherd  y.  Busch, 
154  Pa.  St.  140,  35  Am.  St.  Rep.  816, 
26  Atl.  363;  Collins  y.  Busch,  101  Pa. 
St.  649,  43  Atl.  378. 

Rhode  Island.  Sanderson  FertiliKer 
&  Chemical  Co.  y.  Tatlas,  —  R.  L  — , 
103  Atl.  780. 

Tennessee.  Perry  y.  Williamson 
(Tenn.),  66  S.  W.  826. 

Washington.  Duggan  y.  Broom  Co., 
6  Wash.  503,  36  Am.  St.  Rep.  182,  34 
Pac.  157. 

West  Virginia.  Mansfield  y.  Dam- 
eron,  42  W.  Va.  704,  67  Am.  St.  Rep. 
884,  26  S.  £.  627. 

Wisconsin.  Willow  Riyer  Lumber 
Co.  y.  Luger  Furniture  Co.,  102  Wis. 
636,   78  N.   W.   762. 

•  Peter  y.  Beyerly,  35  U.  S.  (10  Pet.) 
632,  9  L.  ed.  622. 

I  Sanderson  Fertilizer  &  Chemioal  Co. 
y.  TatUs,  —  R.  I.  — ,  103  AtL  780. 
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operate  as  payment  unless  the  creditor  has  a^eed  to  accept  it  as 
payment;  and  unless  the  creditor  has  agreed  to  accept  it  as  pay- 
ment, the  delivery  of  such  note  does  not  discharge  the  other  part- 
ner from  liability  on  the  original  indebtedness.'  Where  A  was 
indebted  to  B  on  a  contract  for  plastering  and  paid  four  hundred 
and  twenty-five  dollars  in  cash  and  gave  two  notes  executed  by  C, 
and  B  gave  to  A  his  receipt  for  fourteen  hundred  and  five  dollars 
**on  account  contract  for  plastering/'  it  was  held  that  the  notes 
were  prima  facie  conditional  payment  only,  and  the  verdict  of  the 
jury  that  they  were  not  taken  in  absolute  payment  will  not  be 
disturbed.*  Delivery  of  a  note  and  chattel  mortgage  has  been  held 
not  prima  facie  payment  of  a  debt  secured  by  mortgage;'  nor  is 
delivery  of  a  bond  prima  facie  payment  of  an  overdue  instalment 
of  interest  on  a  debt  secured  by  mortgage.'"  Even  if  the  instru- 
ment is  taken  as  conditional  payment  only,  failure  to  present  it  to 
the  maker  at  maturity  converts  it  into  absolute  payment.^' 

Delivery  of  negotiable  instrument  has  been  held  not  to  be  pay- 
ment of  a  contemporaneously  created  debt,'*  whether  the  notes 
were  executed  by  the  debtor  '*  or  by  a  third  party.'* 

In  the  absence  of  specific  agreement  as  to  its  effect,  a  note  given 
by  the  debtor  for  a  pre-existing  debt  is  regarded  as  conditional 
payment  in  many  jurisdictions." 


7  BuFdett  V.  Hayman,  d3  W.  Va.  515, 
15  L.  R.  A.  (N.S  )  1011).  60  S.  E.  497. 

•  Shepherd  v.  Busch,  154  Pa.  St.  149, 
35  Am.  St.  Rep.  S15,  26  Atl.  363 

•  Baker  v.  Baker,  2  S.  D.  261,  39  Am. 
St.  Rep.  776,  49  N,  W.  1064. 

W  Terry  v.  Robbing,  128  N.  Car.  140, 
83  Am.  St.  Rep.  663,  38  S.  E.  470. 

11  Coleman  v.  Lewis,  183  Mass.  485, 
97  Am.  St.  Rep.  450,  67  N.  E.  603. 

M  Segrist  ▼.  Crabtree,  131  U.  S.  287, 
33  L.  ed.  125;  Carlin  y.  Heller,  34  la. 
256;  Hoeflinger  v.  Wells,  47  Wis.  62B, 
3  N.  W.  589;  Wagener  v.  Old  Colony 
Life  Ins.  Co.,  —  Wis.  — ,  172  N.  W.  720. 

13  Lyman  v.  Bank,  63  U.  S.  (12  How.) 
225,  13  L.  ed.  965;  Segrist  v.  Crabtree, 
131  U.  S.  287,  33  L.  ed.  125;  HaU  v. 
Richardson,  16  Md.  396,  77  Am.  Dec. 
303. 

MShriner  v.  Keller.  25  Pa.  St.  61. 

IS  United  States.  Peter  v.  Beverly, 
35  U.  S.  (10  Pet.)  532,  568,  9  L.  ed.  622, 
536;  Lyman  t.  Bank  of  United  States, 
53  U.  S.  (12  How.)  225,  243,  13  L.  ed. 
966,  972;   Downey  v.  Hicks,  55  U.  S. 


ri4  How.)  240,  243,  14  L.  ed  401.  405; 
The  Kimball  (Duncan  v.  Kimball i,  70 
U.  S.  (3  Wall.)  37,  45,  18  L.  ed.  50.  54; 
The  Emily  Souder,  84  U.  S.  (17  Wall.) 
666,  670,  21  L.  ed.  683,  684:  A  Leschen 
&  Sons  Rope  Co.  v.  Mayflower  Gold 
Min.  &  R  Co.,  173  Fed  85.5,  35  L.  R  A. 
(N.S.)  1. 

California.  Comptoir  D'EhCompte  v. 
Dresbach,  78  Cal.  15,  20  Pac.  28. 

Connecticut.  Hine  v.  Roberts,  48 
Conn.  207,  271,  40  Am.  Rep.  170. 

Ulinois.  Cheltenham  Stone  &  Gravel 
Co.  V.  Gates  Iron  Works,  124  111.  623, 
626,  16  N.  E.  923. 

Minnesota.  Combination  Steel  ft 
Iron  Co.  V.  St.  Paul  City  R.  Co.,  47 
Minn.  207,  209,  49  N.  W.  744. 

New  York.  Tobey  v.  Barber,  5  Johns. 
(X.  Y.)  68,  72,  4  Am.  Dec.  326;  Put- 
nam V.  Lewis,  8  Johns.  (N.  Y.)  389; 
Johnson  v.  Weed,  9  Johns.  (N.  Y.)  310, 
6  Am.  Dec.  279. 

Wisconsiii.  Eastman  ▼.  Porter,  14 
Wis.  40. 
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§2814.  AbBolnte  payment  not  preBumed— Drafts,  cashier's 
checks,  etc.  Delivery  of  a  draft,^  whether  drawn  hy  the  debtor,* 
or  by  a  third  person,'  is  not  according  to  the  weight  of  authority 
prima  facie  payment  of  an  antecedent  debt.  Even  if  the  creditor 
marks  a  note  and  mortgage  as  paid  and  delivers  them  to  the  debtor 
on  receipt  of  a  draft  from  the  debtor,  such  conduct  is  not  of  itself 
sufficient  to  show  that  the  draft  was  taken  as  absolute  payment* 

Omission  of  the  creditor  to  use  proper  diligence  in  collecting  the 
draft,*  will  make  the  draft  operate  as  a  payment  to  the  extent  of 
the  injury  thus  caused. 

A  cashier's  check*  is  not  prima  facie  payment,  though  if  there 
is  any  evidence  tending  to  show  that  it  was  so  accepted  it  is  error 
to  withdraw  such  question  from  the  jury.'  One  who  has  accepted 
a  cashier's  check,  not  as  absolute  payment,  and  believing  it  to  be 
a  draft,  does  not  accept  it  as  absolute  payment  by  exchanging  it 
for  a  draft  so  as  to  carry  out  the  intention  of  the  parties.'  The 
fact  that  the  creditor  does  not  give  immediate  notice  of  dishonor, 
but  waits  and  collects  a  dividend  out  of  the  estate  of  the  drawer 
bank,  is  not  conclusive  that  payment  was  intended.*  A  certificate 
of  deposit,  indorsed  by  the  debtor  to  the  creditor,  is  not  prima  facie 
payment,^*  and  the  creditor  need  not  protest  such  certificate  for 


1  Dille  V.  White,  132  la.  327,  10  L.  R. 
A.  <N.S  )  610,  109  N.  W.  !)09;  Mutual 
Benefit'  Life  Ins.  Co.  v.  Chattanooga 
Savings  Bank,  47  Okla.  748,  L.  R.  A 
lOlflA,  6«9,  150  Pac.  190. 

2  United  States.  The  Bird  of  Para- 
dise, 72  U.  S.  (5  Wall.)  646,  18  L.  ed. 
662;  Tlie  Emily  Souder,  84  U.  S.  (17 
Wall )  666,  21  L.  ed.  683. 

Georgia.  Flannery  v.  Harley,  117  Ga. 
483,  43  S.  E.  766;  Kinard  v.  First  Na- 
tional Bank,  126  Ga.  228,  114  Am.  8t. 
Rep.  201,  53  S.  E.  1018. 

Illinois.  Hodgen  ▼.  Latham,  33  lU. 
344. 

Louisiana.  Bank  v.  Knobloch,  144 
La.  100,  80  So.  214. 

New  York.  Holdsworth  v.  De  Be- 
launzaran,  106  N.  Y.  119,  12  N.  E.  615. 

Oklahoma.  Mutual  Benefit  Life  Ins. 
Co.  V.  Chattanooga  Savings  Bank,  47 
Okla.  748,  L.  R.  A.  1916A,  669,  150  Pac. 
190. 

Pennsylvania.  League  v.  Waring,  86 
Pa.  St.  244. 

South  Dakota.  Estey  v.  Bimbaum,  9 
S.  D.  174,  68  N.  W.  290. 


3  Brown  v.  Olmstead,  50  Cal.  162; 
Bank  v.  Knobloch,  144  La.  100,  80  So. 
214;  National  Life  Ids.  Co.  v.  Goble, 
61  Neb.  6,  70  N.  W.  603. 

4  Kinard  v.  First  National  Bank,  125 
Ga.  228,  114  Am.  St.  Rep.  201,  53  S.  E. 
1018. 

i  Whitney  v.  Esson,  99  Mass.  308,  96 
Am.  Dec.  762;  Phoenix  Ins.  Co.  v.  Al- 
len, 11  Mich.  601,  83  Am.  Dec.  756; 
Allan  V.  Eldred,  60  Wis.  132,  6  N.  W. 
665. 

I  Dille  V.  ^Vhite,  132  la.  327,  10  L.  R. 
A.  (N.S.)  510,  109  N.  W.  909;  Seamen 
V.  Muir,  72  Or.  583,  144  Pac.  121; 
Holmes  V.  Briggs,  131  Pa.  St.  233,  17 
Am.  St.  Rep.  804,  18  Atl.  928  [s.  c,  sub 
nomine,  Briggs  v.  Holmes,  118  Pa.  St. 
283,  4  Am.  St.  Rep.  597,  12  Atl.  3651. 

7  Briggs  V.  Holmes,  118  Pa.  St.  283, 
4  Am.  St.  Rep.  697,  12  Atl.  356. 

•  Dille  V.  White,  132  la.  327,  10  L.  R. 
A.  (N.S.)  510,  109  N.  W.  909. 

9  Holmes  v.  Briggs,  131  Pa.  St.  233, 
17  Am.  St.  Rep.  804,  18  Atl.  928. 

10  United  States.  Downey  v.  Hicks, 
65  U.  S.  (14  How.)  240,  14  L.  ed.  404. 
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non-payment  to  hold  the  debtorJ^  Delivery  of  a  time  certificate, 
as  where  it  is  executed  by  one  of  several  joint  debtors,"  is  not 
prima  facie  payment. 

§2815.  Absolute  payment  not  presumed — Checks.    Delivery  of 
a  check,^  either  one  drawn  by  the  debtor,*  even  if  certified,'  or  by 


HHnois.    Leake  v.  Brown,  43  111.  372. 

Iowa.  Park  v.  Best,  176  la.  7,  157 
-  .  W.  233. 

Michigan.  Duquette  v.  Richar,  102 
Mich.  483,  60  N.  W.  974. 

Wisconsin.  Gallagho.  v.  Ruffing,  113 
Wis.  284,  95  N.  W.  117. 

tl  Gallagher  v.  Ruffing,  118  Wis.  284, 
»6N.  W.  117. 

12  Chase  v.  Brundagc,  58  O.  S.  617, 
51  N.  E.  31. 

1 1nterstate  National  Bank  v.  Ringo, 
72  Kan.  116.  11.")  Am.  St.  Rep.  176,  3  L. 
R.  A.  (N.S.)  1170,  83  Pac.  110;  First 
Kational  Bank  v.  McConnell,  103  Minn. 
340,  14  L  R.  A.  (N.S.)  616,  114  N.  W. 
1120;  United  States  National  Bank  v. 
Shupak,  64  Mont.  542.  172  Pac.  324; 
Mutual  Ben.  L.  Ins.  Co.  v.  Chattanooga 
Say.  Bank,  47  Okla.  748,  L.  R.  A. 
1016A,  (J60.   150  Pac.   100. 

3  United  States.  In  re  Perpall,  256 
Fed.  758 

Alabama.  Steiner  v.  Jeffries,  118  Ala. 
673,  24  So.  37 ;  Morris  v.  Bank,  122  Ala. 
680,  25  So.  400. 

Azisona.  Empire- Arizona  Copper  Co. 
V.  Shaw,  —  Ariz.  —   181  Pac.  464. 

Calitomia.  Steinhart  v.  Bank,  04 
CaL  362,  28  Am.  St.  Rep.  132,  20  Pac 
717. 

Georgia.  Kirby  Planing  Mill  Co.  v. 
Titus,  14  Ga.  App.  1,  80  S.  E.  18. 

Illinois.  Angus  v.  Chicago  Trust  & 
Savings  Bank,  170  111.  208,  48  N.  E. 
946   [affirming,  68  111.  App.  425]. 

Indiana.  Burrows  v.  State,  137  Ind. 
474,  45  Am.  St.  Rep.  210,  37  N.  E.  271. 

Iowa.  People's  Savings  Bank  v.  Gif- 
ford,  108  la.  277  70  N.  W.  63. 

Kansas.  Interstate  National  Bank 
T.  Ringo,  72  Kan.  116,  115  Am.  St.  Rep. 
17b,  5  L.  R.  A.  (N.S.)  1179,  83  Pac.  119. 

Kentucky.  Carter  ▼.  Richardson 
(Ky.),  60  S.  W.  307. 

Maryland.      American     Agricultural 


Chemical  Co.  v.  Scrimger,  130  Md.  389, 
L.  R.  A.  1017F,  394,  100  Atl.  774 
(obiter). 

Massachusetts.  Wilkin^^on  v.  Blount 
Mfg.  Co.,  160  Mass.  374,  47  N.  E.  1020. 

Michigan.  Baumgardner  v.  Henry, 
131  Mich.  240,  01  N.  W   160 

Minnesota.  National  Bank  v.  Chi- 
cago, Burlington  &  Northern  Ry., 
44  Minn.  224,  20  Am.  St.  Rep  566,  9  L. 
R.  A.  263,  46  N.  W.  342,  560;  Goodall 
V.  Norton.  88  Minn.  1,  02  N.  W.  445; 
First  National  Bank  v.  McConnell,  103 
Minn.  340,  14  L.  R.  A.  (N.S.)  616,  114 
N.  W.  1120;  McFadden  ▼.  Follrath,  114 
Minn.  85,  37  L.  R.  A.  (N.S  )  201,  130 
N.  W.  542. 

Missouri.  Johnson -Br  inkman  Com- 
mission Co.  V.  Central  Bank,  116  Mo. 
558,  38  Am.  St.  Rep.  615,  22  S.  W.  813. 

Montana.  United  States  National 
Bank  v.  Shupak,  54  Mont.  512,  172  Pac. 
324. 

Nebraska.  National  Life  Ins.  Co.  v. 
Goble,  51  Neb.  6,  70  N.  W.  503. 

New  Hampshire.  Nason  v.  Fowler, 
70  N.  H.  201,  47  Atl.  263. 

New  York.  Thomson  v.  Bank,  82  N. 
Y.  1;  Thomas  v.  Westchester  County, 
115  N.  Y  47,  4  L.  R.  A.  477.  21  N.  E. 
674. 

Ohio.  Fleig  v.  Sleet,  43  O.  S.  53.  64 
Am.  Rep.  800,  1  N.  E.  24;  Hilsinger  v. 
Trickett,  86  O.  S.  2S6,  00  N.  E.  305. 

Oklahoma.  Mutual  Life  Ins.  Co. 
V.  Cliattanooga  Sav.  Bank,  47  Okla. 
748,  L.  R.  A.  1016A,  660,  150  Pac.  100; 
Wheeler  &  Motter  Mercantile  Co.  v. 
Kitchen,  —  Okla.  — ,  160  Pac.  877. 

Pennsylvania.  Loux  v.  Fox,  171  Pa. 
St.  68,  33  Atl.  100. 

Tennessee.  Springfield  v.  Green,  66 
Tenn.  (7  Baxt.)  301. 

3  Bicktord  v.  Bank,  42  111.  238,  80  Am. 
Dec.  4.36;  Cincinnati  Oyster  &  Fish  Co. 
V.  Bank,  51  O.  S.  106,  46  Am.  St.  Rep. 
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a  third  person,*  is  prima  facie  not  payment.  Even  if  a  cheek  is 
drawn  upon  the  bank  which  accepts  it  in  reliance  upon  the  appar- 
ent condition  of  the  drawer's  account,  such  acceptance  is  not  an 
absolute  payment  if  the  drawer's  account  proves  to  be  insufficient 
because  of  the  refusal  of  other  banks  to  pay  checks  which  he  has 
deposited  with  the  bank  on  which  he  has  drawn  his  own  check.* 
If  a  bank  which  holds  a  note  for  collection  surrenders  it  on  re- 
ceipt of  a  check  in  reliance  upon  a  statement 'of  the  drawee  bank 
that  such  check  was  good,  such  surrender  of  the  note  and  receipt 
of  such  check  do  not  amount  to  payment  if  the  statement  of  the 
drawee  bank  was  made  under  a  mistake  as  to  the  check  intciuled 
and  if  the  check  which  was  given  was  not  paid  for  want  of  funds.* 
If  the  seller  of  goods  accepts  the  buyer's  check  for  such  goods,  the 
check  does  not  of  itself  operate  as  absolute  payment;  and  if  it  is 
not  paid,  the  seller  may  recover  the  goods.'  A  sold  wheat  to  B 
and  gave  B  a  bill  of  lading.  B  delivered  to  A  therefor  his  check 
on  a  bank  in  which  he  had  not  funds  to  meet  such  check.  B 
indorsed  the  bill  of  lading  over  to  the  bank,  which  took  with  knowl- 
edge of  the  facts.  The  check  was  not  paid.  It  was  held  that  the 
vendor  could  retake  the  goods  from  the  bank.*  Under  somewhat 
similar  facts  the  vendor  was  allowed  to  retake  the  goods  even  from 
an  innocent  holder  of  the  bill  of  lading.*  If,  however,  the  payee 
of  a  check  has  it  certified,^*  or  fails  to  present  it  for  payment 
promptly,  whereby  the  indorser  is  damaged  through  the  subsequent 


6(M),  36  N.  E.  833;  Born  v.  Bank,  123 
Ind.  78,  18  Am.  St.  Rep.  312,  7  L.  R. 
A.  442,  24  N.  £.  173;  Andrews  v.  Bank, 
56  Tenn.  (9  Heisk.)  211,  24  Am.  Rep. 
300. 

4  Colorado.  Snyder  v.  Hamilton  Na- 
tional Bank,  —  Colo.  — ,  L.  R.  A.  1018F, 
807,  172  Pac.  1069. 

Kansas.  Mordis  v.  Kennedy,  23  Kan. 
408,  33  Am.  Rep.  169. 

Massachnsetts.  Weddigen  y.  Fabric 
Co.,  100  Mass.  422. 

New  York.  Carroll  v.  Sweet,  128  N. 
Y.  19,  13  L.  R.  A.  43,  27  N.  E.  763. 

Pennsylvania.  Holmes  v.  Brings,  131 
Pa.  St.  233,  17  Am.  St.  Rep.  804,  18 
Atl.  928. 

I  Snyder  v.  Hamilton  National  Bank, 
—  Colo.  — ,  L,  R.  A.  lfta8F,  807,  172 
Fac.  1069. 


Whether  a  bank  may  recover  a  pay- 
ment which  it  has  made  in  reliance 
upon  the  account  of  the  drawer  or  upon 
his  credit,  is  discussed  in  §  1559. 

I  Interstate  National  Bank  v.  Ringo, 
72  Kan.  116,  115  Am.  St.  Rep.  176,  3  L. 
R.  A.  (N.S.)  1179,  83  Pac.  119. 

Tin  re  Perpall,  256  Fed.  758. 

t  Johnson-Brinkman  Commission  Co. 
V.  Central  Bank,  116  Mo.  558,  38  Ami. 
St.  Rep.  615,  22  S.  W.  813. 

t  National  Bank  v.  Chicago,  Burling- 
ton &  Northern  Ry.,  44  Minn.  224,  20 
Am.  St.  Rep.  566,  9  L.  R.  A.  263,  46 
N.   W.  342,  560. 

10  Metropolitan  National  Bank  v. 
Jones,  137  111.  634,  31  Am.  St.  Rep.  403, 
12  L.  R.  A.  492,  27  N.  E.  533. 
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insolvency  of  the  makor,^'  or  deposits  the  check  to  his  own  credit, 
even  though  he  does  not  check  against  it,**  he  thereby  accepts  it  in 
payment.  The  creditor  must  therefore  show  either  that  the  check 
was  returned  or  that  it  was  duly  presented  but  not  paid,*'  unless 
he  is  able  to  show  some  valid  excuse  for  his  failure  to  do  either. 
Whether  a  check  is  to  be  regarded  as  an  equitable  assignment  be- 
tween the  debtor  and  the  payee,  or  not,  the  loss  of  a  check,  espe- 
cially if  without  the  fault  of  the  drawee,  excuses  him  from  present- 
ing it  for  payment ;  and  accordingly  such  check  is  not  regarded  as 
payment,  although  it  is  neither  presented  for  pajinent  nor  re- 
turned,** at  least  if  the  drawee  bank  remains  solvent  and  no  injury 
will  be  done  to  the  drawer  of  the  check  by  requiring  him  to  pay  the 
original  indebtedness.*'  If,  however,  the  creditor  expresses  his 
willingness  to  accept  a  check  of  a  certain  amount  as  part  payment 
only,  his  failure  to  return  a  check  which  is  sent  to  him  as  payment 
in  full  does  not  make  his  receipt  of  the  check  acceptance  if  he  did 
not  cash  it.**  If  a  draft  which  is  drawn  on  A  is  sent  to  the  X  bank 
as  agent  for  the  holder  of  the  draft,  and  A,  who  has  a  deposit  in 
the  X  bank  in  excess  of  the  amount  of  such  draft,  gives  his  check 
to  the  X  bank  therefor  and  receives  the  draft,  marked  **Paid," 
and  the  X  bank  sends  its  check  for  the  amount  of  the  draft  to  its 
correspondent  by  which  the  draft  was  forwarded  for  collection, 
such  transaction  amounts  to  a  payment  of  the  draft,  although  the 
X  bank  became  insolvent  and  was  unable  to  pay  its  own  check.*^ 
Payment  was  held  to  exist  where  A  gave  B  a  check  on  a  bank,  Y, 
in  which  A  had  funds;  and  B  deposited  It  in  his  bank,  X,  which 


11  United  States.  Downey  v.  Hickfl, 
66  U.  S.  (14  How.)  240,  14  L.  ed.  404. 

Alabama.  Watt  v.  Cans,  114  Ala. 
264,  62  Am.  St.  Rep.  00,  21  So.  1011. 

Illinois.  Brown  v.  Schintz,  202  111. 
600,  67  N.  E.  172. 

Maryland.  Anderson  v.  Cill,  79  Md. 
812,  47  Am.  St.  Rep.  402,  25  L.  R.  A. 
200,  20  Atl.  627. 

New  York.  Carroll  ▼.  Sweet,  128  N. 
Y.  19,  13  L.  R.  A.  43,  27  N.  E.  763. 

Ohio.  Hodgson  v.  Barrett,  33  O.  S. 
63,  31  Am.  Rep.  627. 

12  Board  of  Education  v.  Robinson,  81 
Minn.  30.5,  83  Am.  St.  Rep.  374,  84  N. 
W.  106.  (In  this  case  the  check  was  de- 
posited in  the  bank  on  which  it  was 
drawn,  which  was  then  insolvent,  but  a 


going  concern,  and  which  failed  before 
such  deposit  was  checked  out.) 

See  also,  Knaffl  v.  Knoxville  Banking 
&  Trust  Co..  130  Tenn.  336,  L.  R.  A. 
1015D,  402, 170  S.  W.  476. 

t3Goodall  V.  Norton,  88  Minn.  1,  92 
N.  W.  445. 

M  First  National  Bank  v.  McConnell, 
103  Minn.  340,  14  L.  R.  A.  (N.S.)  606, 
114  N.W.  1129. 

«  First  National  Bank  v.  McConnell, 
ia3  Minn.  340,  14  L.  R.  A.  (N.S.)  606, 
114  N.  W.  1129. 

18  Wheeler  &  Motter  Mercantile  Co. 
V.  Kitchen,  —  Okla.  — ,  160  Pac.  877. 

"Pollak  V.  Niall-Herin  Co.,  137  Ga. 
23,  35  L.  R.  A.  (N.S.)  13,  72  S.  £.  416. 
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gave  him  credit  therefor  and  sent  it  to  Y,  which  gave  X  credit 
thereforj'  If  A,  an  attorney  for  a  creditor,  receives  funds  from 
the  debtor  and  the  debtor  agrees  that  the  attorney  shall  send  his 
check  to  the  creditor  for  such  debt,  this  constitutes  payment.^'  If 
a  note  is  indorsed  to  a  bank  for  collection,  a  check  on  the  indors- 
ing bank  drawn  by  one  who  has  an  account  therein  is  payment.* 
If  the  debtor  gives  his  check  to  an  agent  of  the  creditor  who  is 
authorized  to  receive  it,  and  such  agent  indorses  such  check  in 
excess  of  his  authority  and  receives  the  money  thereon  from  the 
drawee  bank,  the  transaction  amounts  to  a  payment  as  between  the 
debtor  and  the  creditor.^^  Although  the  act  of  a  bank  in  giving 
credit  on  its  books  does  not  of  itself  amount  to  payment,  the 
further  act  of  the  bank  in  paying  a  substantial  amount  of  such 


IS  Smith  Roofing  &,  Contracting  Co.  v. 
Mitchell,  117  Ga.  772,  97  Am.  St.  Rep. 
217,  45  S.  E.  47.  (The  fact  tliat  after 
the  canceled  check  had  been  surren- 
dered to  A  by  Y,  Y  asked  for  it,  re- 
ceived it  from  A,  and  then  protested  it, 
does  not  destroy  the  effect  of  payment.) 

UMillhiser  v.  Marr,  128  N.  Car.  318, 
38  S.  E.  887. 

20  Sayles  v.  Cox,  05  Tenn.  570,  40  Am. 
St.  Rep.  940,  32  L.  R.  A.  715,  32  S.  W. 
626. 

See  also,  Pollak  v.  Niall-TIerin  Co., 
137  Oa.  23,  35  L.  R.  A.  (X.S.)  13,  72 
S.  E.  415. 

21McFadden  v.  Follrath,  114  Minn. 
85,  37  L.  R.  A.  (N.S.)  201,  130  N.  W. 
542. 

"Under  these  same  circumstances, 
the  liability  of  the  drawer  of  the  check 
upon  the  original  account,  to  pay  which 
the  check  is  drawn,  should  be  held  dis- 
charged, having  regard  to  the  general 
rules  of  law  governing  the  correlated 
duties  and  rights  of  the  parties,  and  to 
commercial  usage  and  custom.  The 
defendant  gave  his  check  to  pay  his 
account  owing  plaintiff.  He  delivered 
the  check  to  the  agent  to  whom  the 
plaintiff  had  requested  him  to  make 
delivery.  When  the  check  was  given, 
and  thereafter,  the  defendant  had 
money  to  meet  it  on  deposit  in  a  sol* 


vent  bank.    In  the  usual  course  of  busi- 
ness, he'  would  not  be  called  upon  to  do 
any  other  act  for  the  benefit  or  pro- 
tection  of    the   payee,    and   the   check 
would   serve   to  pay   the  account.     It 
does  not  seem  that  the  defendant,  in 
allowing    his    account    to    be    charged 
with  the  amount  of  the  check  given  the 
authorized  agent  of  plaintiff,  violated 
any  commercial  usage  or  legal  duty.    It 
would  be  a  novel  burden  if  the  drawer 
of  a  check,  given  in  the  usual  course  of 
business,   to   the  authorized   agent   of 
the  payee,  upon  such  check  being  in- 
dorsed  by    such    agent,    were   charged 
with  the  duty  of  determining  that  the 
indorsement  on  the  check  was  author- 
ized.    To  establish  such  a  rule  would 
make  payment  by  check  a  matter  of 
uncertainty  and  some  risk.    Under  the 
usual  method  of  transacting  business, 
the  drawer  of  a  check  has  no  means  of 
iletermining  when  the  check  is  returned 
to  him,  stamped  *Paid,'  whether  the  in- 
dorsement of   the  payee  thereon   was 
autliorized  or  not.    Whether  a  check  is 
delivered  to  an  agent  or  sent  by  mail, 
it  usually  comes  into  the  hands  of  em- 
ployees of  the  payee,  who  are  not  given 
the   right,   but   are   given    the   oppor- 
tunity  by    the   payee    to   indorse    the 
check  and  receive  the  money,  provided 
the  bank  neglects  its  duty  to  see  that 
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credit  to  the  creditor  amonnts  to  payment."  If  checks  are  de- 
posited in  a  bank  which  is  insolvent  and  are.  forwarded  by  such 
bank  to  another  bank  with  which  it  has  dealings,  and  they  are 
credited  to  the  account  of  the  insolvent  bank,  such  transaction  does 
not  prevent  the  depositor  of  such  checks  from  stopping  payment 
thereon  and  recovering  the  checks  from  the  receiver  of  the  insolv- 
ent bank,  at  least  if  the  bank  to  which  they  were  forwarded 
acquiesces.^ 

Even  if  a  check  is  not  absolute  payment,  it  is  negotiable  and 
thus  represents  the  debt  for  which  it  is  given;  and  accordingly  a 
debtor  who  has  given  his  check  for  a  debt  ifi  not  subject  to  garnish- 
ment as  the  debtor  of  the  ori<?inal  creditor.^^ 


payment  is  made  to  the  payee  or  his 
order.  If  the  check  is  improperly  paid, 
because  of  the  dishonesty  of  the  agent 
that  the  payee  intrusts  with  the  check, 
and  the  negligence  of  the  bank,  there 
would  seem  to  be  no  sufficient  reason 
for  placing  the  responsibility  therefor 
on  the  drawer  of  the  check.  The  drawer 
of  the  check  parted  with  control  over 
it  in  the  usual  course  of  business,  and 
in  this  case  in  the  exact  manner  the 
payee  requested.  If  either  the  drawer 
or  payee  must  sufTer  because  of  the 
dishonesty  of  the  agent,  the  one  who 
designated  him  to  receive  the  check, 
and  intrusted  him  with  it,  should  suf* 
fer,  rather  than  the  drawer,  who  had 
no  voice  in  the  selection  of  such  agent, 
and  who  is  i|^  no  way  responsible  for 
his  acts. 

"It  is  urged  that  under  the  facts 
herein  the  defendant,  if  he  is  obliged  to 
pay  this  account,  can  recover  from  the 
bank  the  amount  of  the  chock  cashed 
without  authority  and  charged  by  the 
bank  to  defendant's  accoiut.  But  the 
liability  of  the  defendant  on  tho  ac- 
count must  be  determined  by  a  con- 
stant rule.  In  this  case  the  only  ques- 
tion involved  may  perhaps  be  whether 
the  payee  or  the  drawer  shall  proceed 
against  the  bank.  If,  however,  the 
bank,  paying  a  check  under  circum- 
stances Buch  as  here  exist,  and  charg* 


ing  it  to  the  account  of  the  drawer, 
sliould  thereafter  become  insolvent, 
either  the  drawer  or  payee  of  the  check 
would  suffer  loss.  Such  loss  should  fall 
on  the  party  more  directly  reHponsible 
for,  and  having  control  of,  the  agent 
whose  dishonest  use  of  the  check  made 
the  loss  possible."  McFadden  v.  Foil- 
rath,  114  Minn.  85,  37  L.  R.  A.  (N.S.) 
201,  130  N.  W.  542. 

22  BUind  V.  Fidelity  Trust  Co.,  71  Fla. 
499,  L.  R.  A.  1916F,  209,  71  So.  630; 
First  National  Bank  v.  Persall,  110 
Minn.  333,  136  Am.  St.  Rep.  409,  125 
N.  W.  506,  675;  First  National  Bank  v. 
McNairy,  122  Minn.  215,  Ann.  Cas. 
1914D,  977.  142  N.  W.  139;  United 
States  National  Bank  v.  McNair,  114 
N.  Car.  335,  19  S.  E.  361. 

23Knaffl  V.  Knoxville  Banking  & 
Trust  Co.,  130  Tenn.  336,  L.  R.  A. 
ini5D,  402, 170  8.  W.  476. 

24  England.  Pearce  v.  Davis,  1  Moody 
&  R.  365. 

Maryland.  American  Agricultural 
Chemical  Co.  v.  Scrimger,  130  Md.  389, 
L.  R.  A.  1017F,  394,  100  Atl.  774. 

Massachusetts.  Getchell  v.  Chase, 
124  Mass.  366. 

Rhode  Island.  National  Park  Bank 
V.  Levy,  17  R.  I.  746,  19  L.  R.  A. 
475,  24  Atl.  777. 

South  Dakota.  Moreau  River  State 
Bank  v.  Japinga,  37  S.  D.  4''4,  2  A. 
L.  R.  504,  158  N.  W.  786. 
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§  2816.  Absolute  payment  preramed.  In  other  jurisdictions  a 
negotiable  instrument,^  executed  by  the  debtor  or  by  another  per- 
son,' as  at  a  higher  rate  of  interest  than  the  original  indebtedness,* 
has  been  held  to  be  prima  facie  payment  of  an  antecedent  debt. 
A  note  given  for  a  contemporaneous  debt  has  been  held  in  these 
jurisdictions  to  be  prima  facie  payment.^  Even  in  such  jurisdic- 
tions it  is  not  a  matter  of  law,  but  of  fact,  to  go  to  the  jury  with 
the  evidence.*  Even  where  the  debtor's  notes  are  prima  facie  pay- 
ment the  vendor  who  has  taken  such  notes  may  still  exercise  the 
right  of  stoppage  in  transitu  if  the  vendee  becomes  insolvent.*  It 
is  necessary  for  the  vendor  only  to  tender  such  note  in  court.  Even 
where  a  note  is  prima  facie  payment  in  most  instances,  it  is  not 
80  where  the  original  debt  is  secured  by  mortgage.^  Even  in 
jurisdictions  which  treat  a  note  as  ordinarily  not  prima  facie  pay- 
ment, a  note  of  a  third  person  given  by  the  holder  thereof  for  a 
debt  created  by  himself  at  the  time  of  such  transfer  is  held  to  be 
prima  facie  payment.* 


Washington*  Larsen  v.  Allan  Line 
Steam  Sliip  Co.,  45  Wash.  406,  122  Am. 
St.  Rep.  926,  9  L.  R.  A.  (N.S.)  1258,  88 
Pac.  753. 

1 1ndiana.  Sutton  v.  Baldwin,  146 
Ind.  361,  45  N.  £.  518;  Bradway  v. 
Groenendyke,  153  Ind.  508,  55  N.  £. 
434;  Scott  V.  Edgar  (Ind.  App.),  60  N. 
£.  468;  Roberts  v.  Vonnegut  (Ind. 
App.),  104  N.  £.  321. 

Maine.  Bunker  v.  Barron,  79  Me.  62, 
1  Am.  St.  Rep.  282,  8  All.  253;  Bryant 
V.  Grady,  98  Me.  389,  57  AtL  92. 

Massachusetts.  Quimby  v.  Durgin, 
148  Mass.  104,  1  L.  R.  A.  514,  19  N.  £. 
14;  Davis  v.  Parsond,  157  Mass.  584, 
32  N.  £.  1117;  Baldwin  v.  Porter,  217 
Mass.  15, 104  N.  £.  492. 

Vermont.  Wemet  v.  Lime  Ck>.,  46 
Vt.  460;  Hadley  v.  Bordo,  62  Vt.  285, 
19  Aa  476. 

See  also,  Moreau  River  State  Bank 
V.  Japinga,  37  S.  D.  404,  2  A.  L.  R. 
604,   158  N.  W.  786. 

2  Dick  v.  Flanagan,  122  Ind.  277,  7  L. 
R.  A.  590,  23  N.  £.  765;  Union  Ins.  Co. 
V,  Grant,  68  Me.  229,  28  Am.  Rep.  42; 


Goodnow  V.  Hill,  125  Mass.  587;  Brown 
V.  Bishop,  225  Mass.  276,  114  N.  £.  316. 

3  Dick  V.  Fkinagan,  122  Ind.  277,  7  L. 
R.  A.  590,  23  N.  £.  765. 

4  Thompson  v.  Peck,  115  Ind.  512,  1 
L.  R.  A.  201,  18  N.  £.  16;  Bradway  v. 
Oroenendyke,  153  Ind.  508,  55  N.  £.  434. 

BQuimby  v.  Durgin,  148  Mass.  104, 
1  L.  R.  A.  514,  19  N.  £.  14;  Brown  v. 
Bishop,  225  Miass.  276,  114  N.  E.  316. 

>  Brewer  Lumber  Co.  v.  Boston  & 
Albany  Ry.,  179  Mass.  228,  88  Am. 
St.  Rep.  375,  54  L.  R.*A.  435,  60  N. 
£.  548. 

7  Bunker  v.  Barron,  79  Me.  62,  1  Am. 
St.  Rep.  282,  8  Atl.  253. 

•  Wright  v.  Crockery  Ware  C3o.,  1  N. 
H.  281,  8  Am.  Dec.  68;  Youngs  v.  SU^- 
helin,  34  N.  Y.  258;  HaU  v.  Stevens, 
116  N.  Y.  201,  5  L.  R.  A.  802,  22  N.  E. 
374;  Delafield  v.  Lewis  Mercer  Con- 
struction Co.,  118  N.  Car.  105,  24  S.  £. 
10;  Challoner  v.  Boyington,  91  Wis.  27, 
64  N.  W.  422  [s.  c,  83  Wis.  309,  53  N. 
W.  694] ;  GaUagher  v.  Ruffing,  118  Wis. 
234,  95  N.  W.  117, 
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Some  courts  treat  a  draft  as  prima  facie  pa3nrent  of  an  ante- 
cedent debt.'    Delivery  of  a  draft  has  been  held  to  be  prima  facie 
•  payment  of  a  contemporaneous  debtJ* 

§2817.  Payment  in  Confederate  money  or  money  of  for- 
eign  country.  The  Confederate  government  maintained  a 
de  facto  existence  for  several  years  and  was  recognized  as 
a  belligerent  by  foreign  powers.  The  result  of  the  Civil 
War  was  to  end  its  existence  as  a  de  facto  government.  After 
the  war  full  effect  was  given  to  the  acts  of  the  various  states  of 
the  Confederacy,  other  than  those  which  were  intended  to  aid  in 
the  prosecution  of  war  against  the  United  States.  No  recognition 
was  given  to  the  public  acts  of  the  Confederacy  after  its  de  facto 
existence  was  terminated,  especially  since  its  public  acts  were 
intended  as  a  means  of  carrying  on  war  against  the  United  States. 
At  the  same  time,  Confederate  currency  was  the  only  circulating 
medium  in  the  greater  part  of  the  South  for  the  greater  part  of 
the  Civil  War.  Because  of  these  reasons,  a  number  of  different 
questions  were  presented  for  determination  after  the  end  of  the 
Civil  War  had  terminated  the  existence  of  the  Confederacy.  Since 
the  public  acts  of  the  Confederacy  were  not  recognized,  a  creditor 
who  had  not  agreed  to  accept  Confederate  money  was  not  bound  to 
accept  it  in  payment  of  a  debt ;  and  if  he  refused  to  accept  it,  the 
debt  was  not  paid,  no  matter  what  provisions  for  compelling  cred- 
itors to  accept  Confederate  money  had  been  made  by  the  Con- 
federacy.* On  the  other  hand,  if  the  creditor  had  made  an  express 
agreement  to  accept  payment  in  Confederate  money,  such  provision 
was  not  illegal,  since  it  aided  the  Confederacy  in  carrying  on  the 
war  only  as  a  mere  incident  to  doing  business  within  the  limits  of 
the  Confederacy ;  and  payment  of  such  debt  could  be  made  in  Con- 
federate money.*  Even  if  the  debt  was  not  made  payable  in  Con- 
federate money  by  its  terms,  a  payment  in  Confederate  money 
where  such  money  was  current  which  was  received  by  the  creditor 

8  Smith   V.  Bettger,  68  Ind.  254,  34  *    1  Love  v.  Johnston,  72  N.  Car.  415; 

Am.  Kep.  250;   Bangor  v.  Warren,  34  Alley  v.  Rogers,  60  Va.  (lOOratt.)  366. 

Me.  324,  56  Am.  Dec.  657;   Arnold  v.  2  Planters*  Bank  v.  Union  Bank,  83 

Sprague,  .34  Vt.  402;  Schierl  v.  Baumel,  U.  S.    (16  Wall.)   483,  21   L.  ed.  473; 

76  Wis.  69,  43  N.  W.  724.  Kives  v.  Duke,  105  U.  S.  132,  26  L.  ed. 

to  Hall  V.  Stevens,  116  N.  Y.  201,  6  L  1031;   Wintz  v,  Weakes,  67  Tenn.   (10 

R.  A.  802,  22  N.  E.  374.  Heisk.)  693. 
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as  paTment,  was  a  discharge  of  the  obligation,'  as  long  as  the  cred- 
itor's acceptance  of  it  as  payment  was  not  due  to  duress  on  the 
part  of  the  Confederacy  or  on  the  part  of  the  debtor.  If  pajnment 
in  Confederate  money  was  accepted  by  the  creditor  under  duress, 
he  could  avoid  such  transaction  in  the  same  way  that  transactions 
entered  into  under  duress  could  be  avoided ;  that  is,  as  soon  as  the 
duress  ceased  to  operate,  the  creditor  could  return  the  money  which 
was  paid  to  him,  repudiate  such  pa3rment,  and  demand  pa3nnent  in 
legal  tender  of  the  United  States.*  The  right  of  the  debtor  to 
avoid  payments  in  Confederate  currency  was  greatly  limited  by  the 
fact  that  the  courts  held  that  military  and  executive  orders  requir- 
ing creditors  to  accept  payment  in  Confederate  currency  did  not 
of  themselves  amount  to  duress,*  even  though  very  serious  conse- 
quences might  follow  refusal  to  accept  Confederate  money  in  pay- 
ment and  although  the  creditor  might  not  venture  to  incur  such 
consequences.  It  was  also  held  that  the  creditor  could  not  avoid 
the  payment  unless  he  returned  the  identical  bills  which  were  paid 
over  to  him.*  A  combination  of  these  two  rules  made  it  practically 
impossible,  in  many  cases,  for  the  creditor  to  avoid  the  conse- 
quences of  payment  wherever  he  had  accepted  Confederate  money 
as  payment  of  an  obligation. 

If  a  contract  provides  for  the  payment  of  money  in  a  foreign 
country,  and  especially  if  such  contract  is  made  in  such  foreign 
country,  it  will  be  presumed  that  payment  is  to  be  made  in  the 
medium  which  is  current  in  such  country  at  the  time  of  payment.^ 
If  an  action  is  brought  in  this  country  upon  such  a  contract,  the 
amount  for  which  judgment  should  be  rendered  is  the  value  of  the 
payment  in  such  foreign  currency,  reduced  to  terms  of  legal  tender 
of  the  United  States.*  If  an  action  is  brought  in  the  United  States 
to  recover  a  deposit  of  Mexican  currency,  made  in  Mexico,  judg- 


3  Van  Hoose  v.  Bush,  54  Ala.  342; 
Ewing  V.  Litsey,  70  Ky.  (7  Bush.)  496; 
Robinson  v.  International  Life  Assur- 
ance Society,  42  N.  Y.  64.  1  Am.  Rep. 
4(K);  Ritchie  v.  Sweet,  32  Tex.  333,  5 
Am.  Rep.  245. 

4  McCartney  v.  Wade,  49  Tenn.  (2 
Heisk.)  369;  Mann  v.  Lewie,  3  W.  Va. 
215,  100  Am.  Dec.  747. 

B  Glenn  v.  Case,  25  Ark.  616;  David 
V.  Mississippi  Central  Ry.,  46  Miss.  552. 

6  Emerson  v.  Lee,  18  La.  Ann.  134, 
89  Am.  Dec.  648. 


7  San  Juan  ▼.  St.  John's  Ga9  Co., 
195  U.  S.  510,  49  L.  ed.  299;  Worm- 
ser  V.  Marroquin,  249  Fed.  428;  Com- 
stock  v.  Smith,  20  Mich.  338;  Rasst 
V.  Morris,   133   Md.   187.   108  Atl.  7S7. 

•  San  Juan  v.  St.  John's  Gas  Co., 
195  U.  S.  510,  49  L.  ed.  299;  Rasst 
V.  Morris,  133  Md.  187,  108  Atl.  787; 
Comstock  v.  Smith,  20  Mich.  338; 
Stewart  v.  Chambers,  2  Sandf.  Oh.  (N. 
Y.)    382. 
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ment  should  be  rendered  for  the  value  of  such  currency  in  United 
States  money,*  No  eflPect  will  be  given  to  the  decree  of  a  foreign 
government,  fixing  the  rate  at  which  such  money  is  to  be  taken,^* 
at  least  if  such  government  is  not  recognized  by  the  government  of 
the  United  States." 

It  has  been  said  that  a  contract  made  in  Porto  Rico  before  its 
annexation  to  the  United  States,  which  provides  for  the  payment 
of  dollars  ** in. the  circulating  foreign  money  in  commerce^"  requires 
payment  in  money  of  the  United  States  after  the  annexation  of 
Porto  Rico  to  the  United  States;"  and  the  subsequent  use  of  the 
term  ''currency"  in  the  same  contract,  and  apparently  referring  to 
the  same  kind  of  money,  must  be  given  the  same  meaning." 

If,  on  the  other  hand,  the  contract  evidently  contemplated  pay- 
ment in  the  kind  of  money  then  in  general  circulation,  and,  by  the 
subsequent  conquest  or  annexation  of  such  country,  a  diiSPerent 
kind  of  money  is  circulated,  though  bearing  in  part,  at  least,  the 
same  name,  the  contract  will  be  construed  as  providing  for  payment 
in  the  kind  of  money  in  general  circulation  when  the  contract  was 
made.^* 

§  2818.  Payment  in  genuine  but  worthless  bank-notes.    If  the 

debtoi*  makes  payment  to  his  creditor  in  genuine  bank-no^es  which 
are,  however,  worthless,  usually  because  of  the  insolvency  of  the 
bank  issuing  them,  where  neither  debtor  nor  creditor  know  of  the 
insolvency  of  the  bank,  a  conflict  of  authority  as  to  the  validity 
of  such  payment  exists.  The  weight  of  authority  holds  that  such 
payment  is  a  nullity,  if  made  after  the  bank  has  stopped  pajmient,^ 
provided  the  creditor  gives  reasonable  notice  to  the  debtor  of  the 


•  Wormfler  v.  Marroquin,  249  Fed. 
428;  Rai»8t  v.  Morris,  133  Md.  187, 
108   Atl.   787. 

tORasst  V.  Morris,  133  T^Id.  187,  108 
Atl.  787. 

IIRasst  V.  Morris,  133  Md.  1S7,  108 
Atl.  787. 

12  San  Juan  v.  St.  Jolin'a  Gas  Co., 
195  U.   S.  510,  49   L.   ed.   299. 

13  San  Juan  v.  St.  John's  Gag  Co., 
195   U.   S.  510,  49   L.   ed.   299. 

M  Succession  of  SerraUes  v.  Esbri, 
200  U.  S.  103,  50  L.  ed.  391. 

1  Frontier  Bank  v.  Morse,  22  Me.  88, 
38    Am.    Dec.    284;    Ontario    Bank    v. 


Lightbody,  13  Wend.  (N.  Y.)  101,  27 
Am^  Pec.  179  fafTirniinrif,  Lightbody  v. 
Bank,  11  Wend.  (N.  Y.)  9];  Westfall 
V.  Braley,  10  O.  S.  188,  75  Am.  Dec 
509;  Wainwriglit  v.  Webster,  11  Vt. 
576,  34  Am.  Dec.  707;  Townaendg  v. 
Bank,  7  Wis.  185. 

"So  long  as  they  (bank-notes)  are  in 
fact  wliat  they  purport  to  be,  payable 
on  demand,  common  consent  gives  them 
the  ordinary  attributes  of  money.  But 
upon  the  failure  of  the  bank  by  which 
thev  were  issued,  when  its  doors  are 
closed,  and  its  inability  to  redeem  its 
bills  is  openly  avowed,  they  instantly 
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fact  that  such  notes  are  worthless.'  A  strong  minority  of  the 
courts,  however,  hold  that  such  a  payment  is  valid,  and  that  the 
loss  must  fall  upon  the  creditor.*  If  the  debtor  knows  that  the 
bank  is  insolvent  and  the  creditor  is  ignorant  of  such  fact,  the  loss 
must  fall  on  the  debtor,  and  the  payment  is  in  legal  effect  a 
nullity.* 

§2819.  Payment  in  counterfeit  money.  Payment  in  counter- 
feit money  is  no  payment  in  law  and  the  debtor  is  not  thereby  dis- 
charged from  his  indebtedness  though  he  pays  it  in  good  faithj 
The  same  principle  applies  to  payment  in  canceled  United  States 
Treasury  notes.'  The  exception  to  this  rule  is  the  case  where  a 
bank  receives  counterfeit  notes  which  purport  to  be  its  own  issue. 
As  it  is  bound  to  know  its  own  currency,  it  is  bound  by  such  pay- 
ment.'    While  this  principle   is  recognized  in   all  the  books,   the 


lose  tlie  character  of  money,  their  cir- 
culation as  currency  ceases  with  the 
usa«^e  and  consent  upon  which  it  rested 
and  the  notes  become  the  mere  dishon- 
ored and  depreciated  evidence  of  debt. 
Wlien  this  change  in  their  character 
talces  place,  the  loss  must  necessarily 
fall  upon  Iiim  who  is  the  owner  of  them 
at  the  time;  and  this,  too,  whether  he 
is  aware  or  unaware  of  the  fact.  His 
];^norance  of  the  fact  can  give  him  no 
right  to  throw  tlie  loss  which  he  has 
already  incurred  upon  nn  innocent  third 
party."  West  fall  v.  Braley,  10  O.  S. 
188,  75  Am.  Dec.  500. 

2Corbit  V.  Bank,  2  ITarr.  (Del)  235, 
30  Am.  Dec.  635;  Magee  v.  Carmack, 
13   111    289. 

JLowroy  v.  Murrell,  2  Port.  (Ala) 
280,  27  Am.  Dec.  651;  Bayard  v.  Shunk, 
1  W.  &  S.  (Pa.)  02,  37  Am.  Dec.  441; 
Scruggs  V.  Class,  14  Tenn.  (8  Yerg.) 
175,  20  Am.  Dec.  114;  Ware  v.  Street, 
30  Tenn.  (2  Head.)  600,  75  Am.  Dec. 
755. 

See  obiter,  Young  v.  Adams,  6  Mass. 
182. 

4  Commonwealth  v.  Stone,  45  Mass. 
(4  Met.)  45;  Hellings  v.  Hamilton,  4 
W.  &  S.   (Pa.)    462. 


1  England.  Jones  v.  Ryde,  6  Taunt. 
488. 

Kentucky.  Watson  v.  Cresap,  40  Ky. 
(1  B.  Mon  )   105,  36  Ani.  Dec    672. 

Maryland.  Rasst  v.  Morris,  133  Md. 
187,  108  Atl.  787  (payment  in  foreign 
money). 

Michigan.  A I  wood  v.  Cornwall,  28 
Midi.  336,  15  Am.  Rep.  219  [s.  c,  25 
Mich.   142]. 

New  York,  Markle  v.  Hatfield,  2 
Johns.    (X.   Y.)    455,  3   Am.   Dec.   446. 

Tennessee.  Ware  v.  Street,  30  Tenn. 
(2  Head.)    600,  75  Am.  Dec.  755. 

The  fact  that  the  contract  provides 
that  the  debtor  does  not  guarantee 
the  value  in  United  States  money, 
of  foreign  money  in  which  payment  is 
to  be  made,  does  not  entitle  him  to 
make  payment  in  counterfeit  money. 
Kas>t  v.  Morris,  133  Md.  187,  108  Atl. 
787. 

2  United  States  v.  Morgan,  62  U.  S. 
(11  How.)  154,  13  L.  ed.  643.  (The 
customs  collector  was  here  held  liable 
to  the  United  States  for  such  pay- 
ments  received  by  him.) 

3  United  States  Bank  v.  Bank;  23 
U.  S.  (10  Wheat.)  333.  6  L.  ed.  334. 
In  this  case  there  is  the  complicating 
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cases  cited  in  its  support  are  those  in  which,  as  indicated  below,  the 
same  result  might  have  been  reached  had  the  notes  been  those  of 
another  bank.  In  any  event  the  creditor  must  give  notice  to  the 
debtor  within  a  reasonable  time  that  the  money  was  counterfeit,  to 
prevent  the  payment  from  binding  him/  Even  under  an  agree- 
ment to  receive  a  note*  as  payment,  delivery  of  a  forged  instru- 
ment is  no  payment.  The  surety  on  the  original  instrument  is 
therefore  not  discharged.* 

§  2820.  By  whom  payment  may  be  made— Payment  by  debtor. 
Payment  is  usually  made  by  a  party  who  is  primarily  liable  for  the 
debt;  and  if  such  party  makes  or  tenders  payment,  the  creditor  is 
bound  to  accept  it.^  Even  if  the  maker  of  a  note  is  insolvent,  and 
a  payment  by  him  will  be  an  unlawful  preference,  the  holder  of  a 
note  must  accept  such  payment  if  tendered  in  order  to  prevent 
release  of  the  indorsers.^  Payment  may  be  made  by  one  of  two  or 
more  joint  debtors.* 

Payment  by  one  debtor  under  one  contract  does  not  discharge 
the  liability  of  another  debtor  under  another  contract,  although  for 
the  same  obligation.* 

§2821.  Payment  by  stranger  to  contract.  A  stranger  to  the 
contract  who  does  not  act  as  the  agent  of  the  debtor,  can  not  dis- 
charge the  debt  by  paying  it  unless  the  creditor  assents.^  Since 
this  question  usually  arises  in  cases  in  which  the  creditor  has  re- 
fused to  accept  the  payment,  it  is  discussed  uncTer  the  subject  of 


fact  that  <he  receiving  bank  was  nepli- 
gent,  as  examination  of  the  notes 
would  have  shown  that  they  bore  serial 
numbers  different  from  any  of  that  de- 
nomination issued  by  that  bank.  In 
Gloucester  Bank  v.  Bank,  17  Mass. 
33,  the  additional  fact  existed  that  no 
notice  was  given  of  the  doubtful  char- 
acter of  the  notes  for  fifteen  days  and 
no  actual  averment  of  forgery  for  fifty 
days. 

•  4Lawrenceburgh  National  Bank  v. 
Stevenson,  61  Ind.  504;  Raymond  ▼. 
Baar,  13  S.  &  R.  (Pa.)  318,  15  Am.  Dec. 
603;  McDonald  v.  Allen,  67  Tenn.  (S 
Baxt.)  446. 

•  West  Philadelphia  National  Bank 
V.  Field,   143  Pa.   St.  473,  24  Am.  St. 
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Rep  662,  22  Atl.  82fl;  Bank  v.  Buch- 
anan, 87  Tenn.  32,  10  Am.  St.  Hep. 
616,  1  L.  R.  A.  109,  9  S.  W.  202. 

•  Bank  v.  Buchanan,  87  Tenn.  32,  10 
Am.  St.  Rep.  616,  1  L.  R,  A.  109,  9  S. 
W.  202. 

t  Second  National  Bank  v.  Prewitt, 
117  Tenn.  1,  110  Am.  St.  Rep  987,  9 
L.  R.  A.   (N.S.)   681,  96  S.  W.  334. 

See  ch.   LXXXIII. 

2  Second  National  Bank  v.  Prewitt, 
117  Tenn.  1,  110  Am.  St.  Rep.  087,  9 
L.  R.  A.   (NS.)  681,  96  S.  W.  334. 

•  Green  v.  Bolster,  —  Mass.  — ,  122 
N.  E.  740  (obiter*. 

•  In  re  Kru.srer's  E^itate,  —  Pa.  St. 
— ,  107  Atl.  379. 

ISee  ch.   LXXXIII. 
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tender.'  It  has  been  said,  however,  that  at  least  in  cases  in  which 
the  party  who  offers  payment  has  a  financial  interest  growing  out 
of  the  transaction  between  the  debtor  and  the  creditor,  he  may 
make  such  payment  as  is  necessary  to  protect  his  own  interest,  and 
the  creditor  is  bound  to  accept  it.*  If  A  sells  property  to  B  on 
credit,  and  B  resells  such  property  to  C,  it  is  held  that  C  may  make 
payment  of  B's  debt  to  A.* 

The  civil  law,  as  codified  in  Louisiana,  takes  a  view  of  the  right 
of  a  third  party  to  make  payment  on  behalf  of  the  debtor,  radi- 
cally different  from  that  of  the  common  law.  The  Louisiana  Code 
provides:  **A  third  person  may,  for  the  advantage  of  the  obligor, 
put  the  obligee  in  default  by  offering  to  perform  the  obligation  on 
the  part  of  the  debtor,  even  without  his  knowledge;  but  it  must  be 
for  the  advantage  of  the  obligor,  not  merely  to  change  the  cred- 
itor."* 

It  is  generally  held  that  if  payment  which  is  made  by  one  who 
is  not  a  party  to  the  transaction  and  who  is  not  the  agent  of  the 
debtor,  is  accepted  by  the  creditor  in  satisfaction  of  the  obligation, 
the  contract  is  discharged,*  even  if  there  is  no  privity  between  the 
party  making  the  payment  and  the  debtor,  and  if  the  debtor  is 
therefore  under  no  obligation  to  reimburse  such  third  party.^    A, 


2  See  ch.  LXXXTII. 

•  Yeager  v.  Groves,  78  Kj.  278. 

4Yeager  v.  Groves,  78  Ky.   278. 

I  Article  2131  of  'the  civil  code  of 
Louisiana. 

For  an  application  of  this  rule,  see 
State  y.  Pilsbury,  29  La.  Ann.  787. 

6  Idaho.  Donaldson  v.  Thousand 
Springs  Power  Co.,  20  Ida.  735,  162 
Pac.  334. 

Minnesota.  Clark  v.  Abbott,  53 
Minn.  88,  30  Am.  St.  Hep.  577,  55  N. 
W.  542. 

Montana.  Tanner  v.  Bowen,  34  Mont. 
121,  7  L.  R.  A.  (N.S  )  534,  a5  Pac.  876; 
Penwell  v.  Flickinger,  46  Mont.  626, 
120  Pac.  323. 

Ohio.  People's  &  Drovers'  Bank  v. 
Craig,  03  O.  S.  374,  81  Am.  St.  Rep. 
639,  52  L    R.  A.  872,  50  N.  E.  102. 

South  Dakota.  Charnock  v.  Jones, 
22  S.  D.  132,  16  L.  R.  A.  (N.S.)  233, 
115  N.  W.  1072. 


Utah.  Campbell  v.  Gowans,  35  Utah 
268,  23  L.  R.  A  (N.S  )  414,  100  Pac 
307. 

West  Virginia.  Cnimlish  v.  Improve- 
ment Co.,  38  W.  Va.  300,  45  Am.  St. 
Rop.  872,  23  L.  R,  A.  120,  18  S.  E. 
456. 

Wisconsin.  Gray  v.  Herman,  75  Wis. 
453,  6  L.  R.  A.  001,  44  N.  W.  248. 

The  same  principle  applies  to  accord 
and  satisfaction  received  from  a  stran- 
ger.  Leavitt  v.  Morrow,  6  O.  S.  71, 
67  Am.  Dec.  334.     See  §2511. 

It  has  been  held  in  England  that 
payment  by  a  stranger  is  not  a  dis- 
charge. Jones  V.  Broadhurst,  0  C.  B. 
173. 

This  view  has  been  criticized  in  a 
later  case.  See,  Coak  v.  Lister,  13  C. 
B.    (N.S.)   543   (504). 

7  Gray  v.  Herman,  75  Wis.  453,  6  L. 
R.  A.  691,  44  N.  W.  248. 
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who  had  a  judgment  against  B,  attached  certain  bonds  of  a  railroad 
company.  The  railroad  company  wished  to  retire  such  bonds  and 
80  made  an  arrangement  by  which  A  had  the  bonds  sold,  bought 
them  in  himself,  and  transferred  to  X,  ^Yho,  acting  on  behalf  of  the 
railroad  company,  paid  part  of  the  judgment  in  cash  and  gave 
notes  for  the  balance.  Whatever  might  be  the  nature  of  the  trans- 
action between  B  and  X,  A  was  paid  and  could  not  recover  again 
from  B.*  A  gave  a  note  which  was  subsequently  indorsed  by  the 
holder  thereof  to  a  bank  **for  collection."  The  bank  paid  the  note 
without  consulting  A,  and  then  sought  to  recover  from  A.  As  the 
agreement  between  the  bank  and  the  holder  of  the  note  was  for 
payment  and  not  for  assignment,  the  bank  could  not  be  treated  as 
the  holder  of  the  note.*  Neither  could  the  bank  recover  from  A 
for  money  expended  on  his  behalf.^*  Even  if  A  has  paid  B*s  note 
by  mistake  to  one  who  holds  it  for  collection,  such  payment  oper- 
ates as  a  discharge  of  the  note,  and  the  agent  w^ho  holds  it  for 
collection  can  not  indorse  it  over  to  A  and  thus  pass  title  thereto." 

If  payment  is  a  condition  precedent,  payment  by  a  third  person 
if  accepted  in  satisfaction  is  sufficient.^^  If  the  premium  on  an 
insurance  policy  must  be  paid  before  the  policy  takes  effect,  this 
condition  is  performed  if  the  agent  advances  the  premium  out  of 
his  own  funds. ^'  But  where  A  agreed  severally  with  X  and  Y  to 
construct  a  building  for  each,  adjoining  that  of  the  other,  and  X 
agreed  to  pay  A  half  the  cost  of  the  party  wall,  while  Y  agreed  to 
pay  A  the  entire  cost  of  such  wall,  X's  payment  of  his  proportion 
does  not  discharge  Y  from  paying  the  entire  amount.^* 

In  other  jurisdictions,  however,  it  has  been  said  that  the  debtor 
can  not  take  advantage  of  a  payment  which  is  made  by  a  stranger 
to  the  transaction,^*  especially  in  the  absence  of  evidence  showing 


iCrumlish  v.  ImprovemeTit  Co.,  38 
W.  Va.  390,  45  Am.  St.  Rep.  872,  23 
L.  R.  A.  120,  18  S.  E.  456. 

t  People's  &  Drovers'  Bank  v.  Craig, 
63  O.  S.  374,  81  Am.  St.  Rep.  OJO,  62 
L.  R.  A.  872,  59  N.  E.  102, 

10  See  §  1520. 

11  Chamock  v.  Jones,  22  S.  D.  132,  16 
L.  R.  A.    (N.S.)    233,  115  N.   W.   1072. 

See  also,  Hamilton  Machine  Tool  Co. 
V.  Memphis  National  Bank,  84  O.  8. 
184,  95  N.  E.  777. 

12  Lehman  v.  Gunn,  124  Ala.  213,  82 


Am.  St.  Rep.   159,  5  L.  R.  A.   112,  27 
So.  475. 

13  Lehman  v.  Gunn,  124  Ala.  21.3,  82 
Am.  St.  Rep.  159,  61  L.  R.  A.  112,  27 
So.  475. 

14  Meyer  v.  Stadtler,  23  Tex.  Civ. 
App.  432,  56  S.  W.  108. 

1i  Benson  v.  Arkansas  Abstract  Co., 
123  Ark.  620,  185  R  W.  10«^9;  Clow  v. 
Borst,  6  Johns.  (N.  Y.)  37;  Bleakley 
V.  AVhite,  4  Paisre  (N.  Y.)  6.54;  Muller 
V.  Eno,  14  N.  Y.  697;  Thomas  Gordon 
Maltini;  Co.  v.  Bartels  Brewing  Co.,  206 
N.  Y.  628,  100  N.  E.  457. 
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that  the  creditor  and  the  stranger  intended  that  the  transaction 
between  them  should  discharge  the  debtorJ*  A  note  which  is  given 
by  a  stranger  to  the  transaction  who  is  a  mere  volunteer  and  which 
is  accepted  as  such  by  the  creditor,  does  not  amount  to  payment, 
at  least  if  the  note  is  not  paid  at  maturity."  If  the  manager  of  the 
creditor  corporation  advanced  money  to  induce  it  to  enter  into  the 
transaction  with  the  debtor,  the  debtor  can  not  treat  such  advance 
as  payment.^*  If  C,  who  is  indebted  to  B,  attempts  to  pay  A,  to 
whom  B  is  indebted,  and  on  B's  objection  A  pays  such  sum  to  B, 
the  transaction  between  A  and  C  is  not  a  payment  of  which  D,  a 
subsequent  mortgagee  whose  mortgage  is  inferior  to  A's,  can  take 
advantage." 

Since  payment  must  be  intended  by  both  parties  as  such,*  a 
transaction  between  the  creditor  and  a  stranger  which  is  intended 
to  operate  as  an  assignment  of  the  claim  can  not  be  treated  as  pay- 
ment.^^ 

"Where  the  holder,  A,  indorsed  **for  collection"  to  B,  and  B 
sold  to  C  after  canceling  such  indorsement,  but  leaving  it  still 
legible,  C  took  with  notice  and  acquired  no  greater  right  than  B 
had ;  but  the  transaction  was  not  payment.*' 

The  fact  that  attorney's  fees  are  allowed  to  one  of  the  parties 
to  litigation,  does  not  operate  as  a  discharge  of  his  liability  to  his 
attorney  upon  the  contract  of  employment.'*  This  principle  has 
been  applied  in  cases  in  which  a  married  woman  was  held  liable 
upon  her  contract  by  which  she  employed  an  attorney,. although  the 
court  made  an  allowance  for  her  attom^'s  fees  in  such  action.'* 

§  2822.  To  whom  payment  may  be  made— Payment  to  creditor. 

Payment,  in  order  to  have  its  intended  legal  consequences,  must  be 
made  to  the  creditor  or  to  his  authorized  agent ;  ^  although  in  this 


18  King  V.  BarncH,  100  N.  Y.  207,  10 
N.  E.  3;V2. 

17  Tliomas  Gordon  Plaiting  Co.  v. 
Bartels  Itrewing  Co.,  206  N.  Y.  628,  100 
N.  E.  457. 

II  Benson  v.  Arkansas  Abstract  Co., 
123  Ark.  620,   185  S.  W.   1080. 

19  Gordon  v.  Ware  Savin/rs  Bank,  115 
Ma^^a.  588. 

20  See  §§  2802  et  seq. 

21  Cusaen  v.  Brandt,  07  Va.  1,  75  Am. 
gt.  Rep.  762,  32  S.  E.  701. 


22CusRen  v.  Brandt,  07  Va.  1,  75  Am. 
St.  Bep.  702,  32  S.  E.  701. 

23Culley  v.  Badgley,  106  Mich.  414, 
L,  B.  A.  1017F,  350,  163  N.  W.  33. 

24Cullo7  V.  Bad«rley,  106  Mich.  414, 
L.  R.  A.  1017F,  350,  163  N.  W.  33; 
State  V.  Superior  Court,  58  Wash.  97, 
107  Pac.  876. 

1  Callioun  V.  Ainsworth,  118  Ark.  316, 
L.  R.  A.  1015E,  305,  176  S.  W.  316; 
JenH-Marie  Oil  Co.  v.  Rixae,  —  Okla. 
— ,  178  Pac.  658;  Golden  v.  O'Connell, 
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case,  as  in  others,*  the  principal  may  be  bound  by  estoppel  for  the 
unauthorized  acts  of  an  agent  or  even  for  the  acts  of  one  who  was 
not  in  fact  his  agent.  Since  a  release  by  one  of  two  or  more  joint 
promisees  or  joint  creditors  iacts  as  a  discharge,'  payment  to  one 
of  two  or  more  joint  creditors  operates  as  a  discharge  of  the  debt/ 
The  question,  who  is  authorized  to  receive  payment  so  as  to  dis- 
charge the  obligation,  usually  turns  on  questions  of  ownership  and 
agency,  and  is  related  to  contract  only  collaterall3^ 

Payment  to  the  original  payee  of  a  negotiable  instrument  is  not 
discharged  as  to  an  indorsee  for  value  before  maturity  and  without 
notice.*  The  maker  is  not  discharged  by  payment  to  the  payee 
without  surrender  of  the  note,  even  if  the  indorsee  and  payee  had 
agreed  to  conceal  the  fact  of  the  transfer  from  such  maker.*  Even 
if  the  note  is  secured  by  a  mortgage  and  the  mortgage  provides 
that  if  the  mortgaged  goods  are  sold  the  proceeds  of  such  sale 
shall  be  paid  to  the  mortgagees,  payment  does  not  discharge  the 
mortgage  notes  if  such  notes  had  been  duly  transferred  by  such 
mortgagees  before  such  payment.^  The  maker  can  not  pay  the 
original  payee  after  maturity  after  notice  to  the  maker  of  assign- 
ment.* If  a  note  is  assigned  but  not  indorsed,  it  has  been  held  that 
payment  to  the  original  payee  is  a  discharge,  although  the  note  is 
not  produced.* 

If  a  receiver  for  the  property  of  the  creditor  has  been  appointed, 
the  debtor  can  not  discharge  his  obligation  by  paying  the  original 


76  W.  Va.  282,  2  A.  L.  R.  460,  85  S. 
E  63.3;  Marling  v.  Nommeifsen,  127 
Wi8.  363,  115  Am.  St.  Rep.  1017,  106 
N.  W,  844  [sub  nomine,  Marling  v.  Mil- 
waukee Realty  Co.,  6  L,  R.  A.  (N.S.) 
412]. 

2  See  §  1760. 

9  See  §2081. 

4  Jens-Marie  Oil  Co.  v.  Rixse,  —  Okla. 
—,  178  Pac.  658. 

B  Arkansas.  Calhoun  v.  Ainsworth, 
118  Ark.  316,  L.  R.  A.  1915E,  395,  176 
8.  W.  316. 

Michigan.  Wilson  v.  Campbell,  110 
Mich.  680,  35  L.  R.  A.  544,  68  N.  W. 
278. 

North  Dakota.  Hollinshead  v.  Stuart, 
8  N.  D.  35,  42  L.  R.  A.  669,  77  N.  W. 
89. 


Oklahoma.  Smith  v.  First  National 
Bank,  23  Okla.  411,  29  L.  R.  A.  (N.S.) 
676,  104  Pac.  1080. 

Wisconsin.  Marling  ▼.  Nommensen, 
127  Wis.  3a3,  115  Am.  St.  Rep.  1017, 
106  N.  W.  844  [sub  nomine,  Marling 
V.  Milwaukee  Realty  Co.,  6  L.  R.  A. 
(N.S.)  4121. 

•  Tuck  V.  National  Bank,  108  Oa.  446, 
76  Am.  St.  Rep.  69,  33  S.  E.  983. 

7  Smith  V.  First  National  Bank,  23 
Okla.  411,  29  L.  R.  A.  (N.S.)  676,  104 
Pac.  1080. 

•  Mackay  v.  Church,  16  R.  I.  121,  2 
Am.  St.  Rep.  881,  23  Atl.  108. 

•  Vann  y.  Marbury,  100  Ala.  438,  46 
Am.  St.  Rep.  70,  23  L.  R.  A.  326,  14 
So.  273. 
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creditor.*'  Even  if  the  debtor  has  sent  his  check  in  payment  after 
the  receiver  was  appointed,  but  before  he  had  notice  thereof,  the 
collection  of  such  check  does  not  operate  as  a  discharge  of  the 
obligation  if  the  debtor  had  an  opportunity  to  stop  payment  there- 
onj*  Payment  of  a  salary  to  a  de  facto  officer  is  no  discbarge  of 
the  liability  of  the  public  corporation  to  the  de  jure  officer  entitled 
theretoJ*  Payment  to  an  administrator  of  the  creditor  appointed 
by  the  probate  court  of  decedent's  domicile  is  a  discharge  of  the 
debt.  An  executor  under  a  will  made  during  a  temporary  visit  to 
another  state,  to  whom  the  note  has  been  given  for  safe-keeping, 
can  not  enforce  payment  thereof."  Since  the  statute  forbidding 
assignments  of  claims  against  the  government  in  certain  cases  is 
intended  solely  for  the  benefit  of  the  government,  payment  by  the 
government    to    the   assignee   will    discharge    its    liability    to    the 


assignor 


14 


§  2823.  Payment  to  agent  of  creditor.  Whether  one  who  ac- 
cepts a  payment  is  authorized  to  bind  the  creditor  by  the  receipt 
thereof,  is  a  question  which  depends  upon  the  general  principles  of 
the  law  of  agency,  including  estoppel.*  If  authority  is  given  to  the 
agent  to  accept  payment,  payment  is  complete  and  operative  when 
made  to  the  agent  without  regard  to  the  ultimate  disposition  of  the 
fund.^  If  a  public  corporation  has  power  to  appoint  an  agent  to 
receive  payments,  it  is  bound  by  payments  made  to  him,  even  under 
a  contract  which  provides  in  general  terms  that  money  which  has 
been  advanced  must  be  paid  into  the  treasury  of  such  corporation.* 
If  one  who  claims  to  act  as  agent  for  the  creditor  has  received 
money  from  the  debtor  and  has  embezzled  it,  it  is  said  that  subse- 
quent authority  from  the  creditor  to  him  to  collect  the  debt  has  no 
effect,  since  the  agent  has  authority  under  such  grant  of  power  to 


10  Buchanan  v.  Hicks,  98  Ark.  370,  34 
L.  R.   A.    (N.S.)    1200,  136  S.  W.   177. 

11  Buchanan  v.  Hicks,  08  Ark.  370,  34 
L.  R.  A.    (N.S.)    1200,  136  S.  W.  177. 

llRasmussen  v.  Carbon  County,  8 
Wyom.  277,  44  L.  R.  A.  205,  56  Pac. 
1008. 

Contra,  Coughlin  ▼.  McElroy,  74 
Conn.  397,  92  Am.  St.  Rep.  224,  60 
Atl.  1025.  (An  action  by  the  de  jure 
officer  against  the  de  facto  officer.) 

IS  Bull  V.  Fuller,  78  la.  20,  16  Am. 
St.  Rep.  419,  42  N.  W.  572. 


14  Lopez  V.  United  States,  24  Ct.  CI. 
84,  2  L.  R.  A.  671. 

1  See  ch.  LIV. 

2  Seattle  v.  Stirrat,  55  Wash.  660,  24 
L.  R.  A.  (N.S.)  1275,  104  Pac.  834; 
Lovett  V.  Eastern  Oil  Co.,  68  W.  Va. 
667,  70  S.  E.  707;  Golden  v.  0*C6nneU, 
76  W.  Va.  282,  2  A.  L.  R.  460,  85  a 
E.  533. 

See  also,  §§  1761  et  seq. 
a  Seattle  ▼.  Stirrat,  66  Wash.  660,  24 
L.   R.   A.    (N.S.)    1275,    104   Pac.   834. 
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receive  nothing  but  money  in  payment  of  the  debt ;  and  he  can  not 
receive  on  behalf  of  the  principal  the  claim  of  the  debtor  against 
the  alleged  agent  for  the  embezzlement  of  such  fund/ 

If  the  creditor  has  acquiesced  in  the  assumption  of  authority  of 
another  to  accept  payment,  the  creditor  is  bound  by  payments  made 
to  such  person.'  If  the  assignee  of  a  number  of  debts  has  per- 
mitted the  assignor  to  receive  payment  thereon,  he  is  bound  by 
payments  made  to  the  assignor.'  If  a  broker  has  been  permitted  to 
represent  the  creditor  throughout  the  transaction  and  to  receive 
interest  thereon,  the  principal  is  bound  by  payment  to  such  broker.^ 
It  is  said,  however,  that  acquiescence  in  the  receipt  of  payments  of 
interest  does  not  estop  the  creditor  from  denying  authority  to  re- 
ceive the  principal.'  The  possession  by  the  alleged  agent  of  securi- 
ties may  operate  so  as  to  estop  the  principal  from  denying  that  the 
agent  had  authority  to  accept  payment.'  The  fact  that  the  agent 
has  not  the  securities  in  his  possession  is  not  of  itself  conclusive  as 
to  his  lack  of  authority  to  accept  payment.^' 

Payment  to  an  unauthorized  agent  does  not  operate  as  a  dis- 
charge if  such  agent  does  not  pay  over  the  fund  to  his  principal 
and  if  no  estoppel  exists.^^  If  an  agent  is  not  authorized  by  the 
creditor  to  discharge  a  debt,  his  assumption  of  a  debt  due  from  a 
third  person  to  his  principal  does  not  operate  as  a  discharge  there- 
of.^* If  rn  agent  authorized  to  collect  overdue  interest,  does  not 
have  possession  of  the  instrument  evidencing  the  indebtedness,  and 
has  no  authority  to  receive  payment  of  the  debt,  payment  to  him 
is  not  a  discharge.     The  bank  at  which  a  note  is  made  payable  is 


4  Gallagher  v.  Conner,  138  La.  633,  70 
So.  639. 

»City  Bank  ▼.  Thorp,  78  Conn.  211, 
61  Atl.  428;  Harrison  National  Bank 
V.  Austin,  65  Neb.  632,  101  Am.  St. 
Rep.  639,  69  L.  R.  A.  294,  91  N.  W. 
640;  CampbeU  v.  Gowans,  35  Utah  268, 
23  L.  R.  A.  (N.S.)  414,  100  Pac.  397; 
Weigell  V.  Gregg,  161  Wis.  413,  L.  R. 
A.  1916B,  856,  154  N.  W.  645. 

•  City  Bank  v.  Thorp,  78  Conn.  211, 
61  Atl.  428;  Weigell  v.  Gregg,  161  Wis. 
413,  L.  R.  A.  1916B,  856,  154  N.  W. 
645. 

7  Campbell  y.  Gowans,  35  Utah  268, 
23  L.  R.  A.   (N.S.)   414,  100  Pac.  397. 

•  Hoffmaster  v.  Black,  78  0.  S.  1,  21 
L.  R.  A.   (N.S.)  62,  84  N.  E.  423. 


•  Marling  v.  Nommensen,  127  Wis. 
3G3,  115  Am.  St.  Rep.  1017,  106  N.  W. 
844  [sub  nomine,  Marling  v.  Milwaukee 
Realty  Co.,  6  L.  R.  A.   (N.S.)  412]. 

See  also,  §§  1751  et  seq.  and  §  1760. 

10  Harrison  National  Bank  v.  Austin, 
65  Neb.  632,  101  Am.  St.  Rep.  639.  69 
L.  R.  A.  294,  91  N.  W.  540;  Campbell 
V.  Gowans,  35  Utah  268,  23  L.  R.  A. 
(N.S.)   414,  100  Pac.  397. 

11  Piano  Mfg.  Co.  v.  Doyle,  17  N.  D. 
386,  17  L.  R.  A.  (N.S.)  606,  116  N. 
W.  629;  Hoffmaster  v.  Black,  78  O.  S. 
1,  21  L.  R.  A.  (N.S.)  62.  84  N.  E.  423. 

12  Piano  Mfg.  Co.  v.  Doyle,  17  N.  D. 
386,  17  L.  R,  A.  (N.S.)  606,  116  N.  W. 
620. 
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not  thereby  made  an  agent  of  the  creditor.  Accordingly,  a  deposit 
in  such  bank  by  the  debtor  for  the  purpose  of  paying  such  note  is 
not  of  itself  ])ayment."  A  deposit  by  a  debtor  in  a  bank  to  the 
account  of  his  creditor,  is  not  payment  unless  the  creditor  consents 
thereto,  since  the  bank  is  the  agent  of  the  debtorJ* 

An  agent  authorized  to  receive  payment  has  no  authority  to 
accept  payment  in  anything  but  money.  Hence,  he  can  not  receive 
corporate  stockJ' 

Payment  made  in  accordance  with  the  terms  of  the  original  con- 
tract operates  as  a  discharge,  even  if  it  was  made  in  fact  to  one 
who  is  not  authorized  to  receive  itJ*  If  a  contract  under  which 
money  is  deposited  to  a  savings  account  provides  that  payment 
may  be  made  to  any  one  who  produces  the  pass-book,  payment 
made  to  one  who  produces  the  pass-book  operates  as  a  discharge  in 
the  absence  of  negligence  on  the  part  of  the  bank,  although  such 
person  had  no  right  to  the  possession  of  the  pass-book  and  had  no 
right  to  receive  such  payment." 

§2824.  Place  of  payment.  If  the  debtor  and  creditor  have 
agreed  upon  the  place  at  which  payment  is  to  be  made,  the  debtor 
must  make  payment  at  such  place  and  the  creditor  must  receive 
payment  at  such  place  in  the  absence  of  some  other  or  further 
agreement.^  If,  by  the  agreement  of  the  parties,  the  note  is  pay- 
able at  some  bank  in  a  specified  place  and  the  creditor  leaves  the 
state  without  taking  the  note  with  him  and  refusing  to  designate  a 
bank  at  which  such  payment  is  to  be  made,  the  debtor  may  select 
.  the  bank  at  which  he  will  make  payment ;  *  and  payment  thus  made 
prevents  the  creditor  from  exercising  his  option  under  the  original 
contract  to  declare  all  the  notes  of  a  series  due  upon  default  in  the 
payment  of  one.' 


l»St.  Paul  National  Bank  v.  Can- 
non, 46  Minn.  05,  24  Am.  St.  Rep.  180, 
48  N.  W.  626;  Kohl  v.  Beach,  107  Wis. 
400,  50  L.  R.  A.   600,  83  N.  W.  657. 

14  Hill  V.  Arnold,  116  Ga.  45,  42  S. 
E.  475;  Moore  v.  Tate,  63  Va.  (22 
Gratt.)  351. 

n  Bank  v.  Hart,  37  Neb.  197.  40  Am. 
St.  Rep.  470,  20  L.  R.  A.  780,  55  N.  W. 
631. 

1<  Langdale  v.  Citizens'  Bank,  121  Ga. 
105,  104  Am.  St.  Rep.  94,  60  L.  R.  A. 
311,  48  S.  E.  708. 


tTLangdale  v.  Citizens'  Bank,  121  Ga. 
105,  104  Am.  St.  Rep.  04,  60  L.  R.  A. 
341,  48  S.  E.  708. 

1  Thorn  V.  City  Rice  Mills,  40  Ch.  D. 
357;  Taylor  v.  Munger,  169  N.  Car. 
727,  86  S.  E.  626;  Stansbury  v.  Embrey, 
128  Tenn.  103.  47  L.  R.  A^  (N.S.)  080, 
158  S.  W.  001. 

2  Stansbury  v.  Embrey,  128  Tenn. 
103,  47  L.  R.  A.  (N.S.)  OSO,  158  S.  W. 
001. 

'Stansbury  v.  Embrey,  128  Tenn. 
103,  47  L.  R.  A.  (N.S.)  080,  158  S.  W. 
001. 
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If  no  place  for  the  payment  of  the  debt  has  been  agreed  upon, 
the  debt  is  said  to  be  payable  at  the  domicile  of  the  creditor,^  or 
at  his  place  of  business,'  or  at  his  domicile  or  place  of  business  at 
the  election  of  the  debtor.*  While  the  rights  of  the  parties  on 
questions  of  this  sort  have  not  been  worked  out  in  detail,  the  debtor 
has  probably  the  right  to  pay  any  debt  at  the  creditor's  place  of 
business  if  he  has  a  place  of  business;  if  it  is  a  business  debt  as 
distinguished  from  a  personal  debt,  the  debtor  is  probably  bound 
to  pay  at  the  place  of  business  and  he  has  no  right  to  pay  at  the 
creditor's  domicile;  while  if  it  is  a  personal  debt  as  distinguished 
from  a  business  debt,  the  debtor  has  probably  a  right  to  pay  the 
creditor  at  his  domicile  if  he  selects  a  reasonable  time  for  making 
such  payment.  In  any  event,  if  the  debtor  wishes  to  avoid  default, 
it  is  his  duty  to  seek  the  creditor  either  at  his  place  of  business  or 
domicile,  as  the  case  may  be,  and  to  make  payment  there.^  The 
fact  that  he  is  ready  and  willing  to  pay  will  not  prevent  him  from 
being  in  default. 

The  fact  that  the  creditor  has  been  in  the  habit  of  coming  to 
collect  debts  from  the  debtor  does  not  give  the*  debtor  any  vested 
right  in  such  method  of  collection;  and  upon  reasonable  notice  of 
change  in  the  method  of  doing  business  the  creditor  may  require 
the  debtor  to  pay  a  business  debt  at  the  creditor's  place  of  busi- 
ness.' Unless  notice  of  such  change  in  the  method  of  collecting 
debts  is  given,  however,  the  creditor  can  not  forfeit  the  rights  of 
the  debtor  by  omitting  to  come  to  the  debtor  to  receive  payment,' 
although  it  is  possible  that  for  other  purposes  the  debtor  might  be 
treated  as  being  in  default. 

It  is  also  said  that  the  debtor  may  pay  the  creditor  wherever  he 
may  find  the  creditor;^  and  this  is  probably  true  if  a  reasonable 


4  German  Xational  Bank  v.  Zimmer, 
141  Ky.  401,  132  S.  W.  1023;  State  v. 
District  Court,  55  Mont.  330,  176  Pac 
613;  Jones  ▼.  Main  Island  Creek  Coal 
Co..  —  W.  Va.  —,  09  S.  E.  462. 

•  Magruder  v.  Cumberland  Telephone 
&  Telegraph  Co.,  92  Miss.  716,  16  L. 
R.  A.  (X.S.)  660,  46  So.  404;  State 
V.  Kenosha  Home  Telephone  Co.,  158 
Wia.  371,  148  N.  W.  877. 

•  Esmay  v.  Gordon,  18  HI.  483.  So 
by  statute,  State  v.  District  Court, 
55  Mont.  330,  176  Pac.  613. 

TDanser  ▼.  Dorr,  72  W.  Va.  430,  78 
8.  E.  367;  Jones  t.  Main  Island  Creek 


Coal  Co.,  —  W.  Va.  — ,  99  S.  E.  462. 

tMagruder  v.  Cumberland  Telephone 
&  Telegraph  Co.,  92  Miss.  716.  16  L. 
H.  A.  (N.S.)  560,  46  So.  404;  State  ▼. 
Kenosha  Home  Telephone  Co.,  158  Wis. 
371,  148  N.  W.  877. 

•  Union  Central  Life  Ins.  Co,  v.  Pott- 
ker.  .33  O.  S.  4.59. 

Foe  also,  Manhattan  Life  Ins.  Co.  ▼. 
Smith,  44  O.  S.   156. 

10  Wiener  v.  American  Ins.  Co.,  224 
Pa.  St.  292,  73  Atl.  443. 

See  also,  Chicago,  Rock  Island  ft 
Pacific  Ry.  v.  Sturm,  174  U.  S.  710. 
43  L.  ed.  1144. 
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time  and  place  are  selected  by  the  debtor  for  the  purpose  of  making 
such  payment. 

In  most  of  the  foregoing  cases  the  rule  that  the  debt  is  payable 
at  the  domicile  of  the  creditor  or  at  his  place  of  business  was  laid 
down  without  discussing  the  duty  of  the  debtor  to  leave  the  state 
and  to  seek  the  creditor  elsewhere.  It  has  been  said  that  if  the 
creditor  leaves  the  state  and  does  not  appoint  an  agent  in  the  state 
to  receive  payment,  the  debtor  is  not  bound  to  follow  him  outside 
of  the  state  in  order  to  make  payment.^^  This  principle  has  been 
applied  for  the  purpose  of  declaring  that  interest  upon  the  debt 
stops  if  the  creditor  has  left  the  state  before  the  maturity  of  the 
debt  and  has  left  no  agent  to  receive  payment."  This  principle  has 
also  been  applied  where  the  creditor  was  a  non-resident  when  the 
debt  was  incurred ; "  and  it  is  held  that  the  failure  of  the  debtor 
to  leave  the  state  and  to  tender  payment  at  the  residence  of  the 
creditor  does  not  authorize  the  creditor  to  exercise  an  option  to 
declare  the  entire  debt  due  upon  default  in  payment  of  interest.^* 

§2825.  Time  of  payment.  If  a  contract  for  the  payment  of 
money  does  not  specify  the  time  at  which  such  payment  is  to  be 
made,  the  ordinary  rules  of  construction  apply;  and  the  contract 
ivill  be  construed  as  though  it  required  payment  in  a  reasonable 
time.^  If  the  contract  specifies  a  certain  time  at  which  payment  is 
to  be  made,  and  payment  is  not  made  at  such  time,  such  covenant 
is  broken  so  as  to  give  to  the  creditor  a  right  of  action.*  Whether 
such  breach  operates  as  a  discharge  depends  in  part  on  whether 
time  is  of  the  essence  of  the  contract  or  not,'  and  in  part  on 
whether  the  covenant  for  such  payment  is  an  independent  covenant 
or  a  dependent  covenant,  and,  if  a  dependent  covenant,  whether  it 
is  a  concurrent  covenant  or  whether  it  is  either  a  precedent  or  sub- 
sequent covenant.* 


11  Hale  V.  Patton,  eO  N.  Y.  233,  19 
Am.  Rep.  168. 

"If  he  [the  mortgagee]  be  out  of  the 
realm  of  England,  he  [the  mortgagor] 
is  not  hound  to  seelc  him,  or  go  out  of 
the  realm  unto  him."  Coke  on  Little- 
ton, 210h. 

See  contrary  (obiter)  in  Pennsyl- 
vania Lumbermen's  Mutual  Fire  Ins. 
Co.  V.  Meyer,  197  U.  S.  407,  49  L.  ed. 
810. 

12  Laura  Jane  y.  Hagen,  29  Tenn.  (10 
Humph.)  332. 


See  also,  Stansbury  v.  Embrey,  128 
Tenn.  103,  47  L.  R.  A.  (NS.)  980,  158 
S.  W.  991. 

13Weyand  v.  Park  Terrace  Co.,  202 
N.  Y.  231,  36  L.  R.  A.  (N.S.)  308,  95 
N.  E.  723. 

MVTeyand  v.  Park  Terrace  Co.,  202 
N.  Y.  231,  36  L.  R.  A.  (N.S.)  308,  95 
N.  E.  723. 

1  See  §  2098. 

2  See  ch.  LXXXTV. 

3  See  §§2103  et  seq. 

4  See  ch.  LXXXIV. 
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K  payment  is  tendered  before  the  time  fixed  for  payment,  the 
creditor  is  not  bound  to  accept  such  payment.*  Since  the  creditor 
is  entitled  to  interest  for  the  entire  period  named  in  the  contract, 
the  offer  of  the  debtor  to  pay  the  principal  before  maturity  with 
interest  down  to  the  date  of  such  tender,  is  one  which  the  creditor 
may  refuse  to  accept.*  From  the  nature  of  the  case  it  is  rare  that 
the  creditor  refuses  the  debtor's  offer  to  pay  before  maturity  if  the 
debtor  offers  to  pay  the  amount  due  with  interest  down  to  ma- 
turity,^ but  if  the  creditor  wishes  to  refuse  such  payment,  he  hai 
the  legal  right  so  to  do  and  such  offer  of  payment  is  without  legal 
effect.* 

It  has  been  said,  however,  that  a  different  rule  applies  where  the 
creditor  has  designated  a  bank  as  his  agent  for  the  purpose  of 
receiving  payment.  In  such  case  payment  by  the  debtor  to  the 
bank  before  maturity  is  legally  operative,  at  least  if  no  prejudice 
is  done  t(^  the  creditor  by  such  premature  payment.*  If  the  bank 
accepts  such  payment  before  maturity  and  retains  the  funds  until 
maturity,  the  fact  that  the  creditor  fails  to  collect  such  payment 
from  the  bank  and  the  fact  that  the  bank  finally  becomes  insolvent 
while  it  still  has  such  funds  in  its  hands,  does  not  prevent  the  pay- 
ment from  being  operative.^* 

If  a  premature  attempt  to  redeem  certain  property  is  made,  an 
objection  as  to  the  condition  of  the  property  is  said  to  waive  the 
objection  that  the  payment  was  premature.^^ 


8  England.  Brown  v.  Cole,  14  Sim. 
427. 

Alabama.  Caldwell  v.  Caldwell,  157 
Ala.  110,  47  So.  268. 

Connecticut.  Abbe  v.  Goodwin,  7 
Conn.  377. 

Indiana.  Bowen  v.  Julius,  141  Ind. 
310,  40  N.  E.  700. 

Hebraaka.  Moore  v.  Kime,  43  Neb. 
617,  61  N.  W.  736. 

The  question  was  avoided  in  Moore 
V.  Cord,  14  Wis.  213. 

A  pajrment  before  maturity  to  the 
trustee  who  is  named  in  the  mort- 
gage, has  no  legal  effect  if  he  is  not 
given  authority  to  collect  such  i>ay- 
ment  and  if  he  is  not  .given  possession 
of  the  securities.  Weldon  v.  Tollman, 
67  Fed.  086. 


•  Abbe  V.  Goodwin,  7  Conn.  377. 
See  also,  Graeme  v.  Adams,  64  Va. 

(23  Gratt.)   225,  14  Am.  Rep.  130. 

T  Pyross  v.  Fraser,  82  S.  Car.  408,  64 
S.  E.  407. 

•  Brown  v.  Cole,  14  Sim.  427;  Quynn 
V.  MTietcroft,  3  Harris  &  McH.  (Md.) 
136.  (Reversed,  but  ground  of  reversal 
not  given.)  Pyross  v.  Fraser,  82  S. 
Car.  408,  64  S.  E.  407. 

See  also,  Smiddy  v.  Grafton,  163  Cal. 
16,  124  Pac.  433. 

•  Virginia  Exchange  Bank  v.  Cook- 
man,  1  W.  Va.  60. 

10  Virginia  Exchange  Bank  v.  Cook- 
man,  1  W.  Va.  60. 

11  Rosenthal  v.  Rambo,  165  Ind.  584, 
3  L.  R.  A.    (N.S.)    678,  78  N.   E.  404. 
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If  a  contract  of  indorsement  is  entered  into  in  consideration  of 
the  agreement  of  the  indorsee  to  accept  payment  from  the  maker 
before  maturity,  the  indorsee  must  accept  payment  from  the  maker, 
even  before  maturity,"  and  even  if  he  knows  that  the  maker  is  then 
insolvent ;  "  and  if  he  refuses  such  payment,  he  releases  the  indorsers. 

§  2826.  Payment  by  mail.  In  the  absence  of  specific  authority 
from  the  creditor  to  make  payment  by  mail,  and  in  the  absence  of 
a  usage  or  custom  of  making  payments  in  this  manner,  the  debtor 
can  not  make  payment  by  mail  so  as  to  impose  the  risk  of  loss  in 
the  mail  upon  the  creditor.'  A  direction  as  to  the  manner  of  mak- 
ing  one  payment  is  not  authority  to  make  successive  payments  in 
such  manner.*  A  single  prior  instance  is  not  sufficient  to  show  a 
similar  custom  between  the  parties,  authorizing  the  debtor  to  remit 
by  mail.'  A  general  direction  to  remit  does  not  give  to  the  debtor 
authority  to  remit  by  mail  in  such  a  manner  as  to  impose  the  risk 
of  loss  upon  the  creditor,*  as  by  remitting  money  by  registered 
mail.*  In  some  cases,  however,  it  has  been  held  that  a  direction 
given  by  mail  to  remit  is  equivalent  to  instruction  to  make  pay- 
ment through  the  mail  at  the  risk  of  the  creditor.*  Payment  by 
mail,  in  accordance  with  the  instructions  of  the  creditor,  operates 
as  a  discharge  although  the  creditor  does  not  receive  the  money .^ 

If  the  payment  is  sent  by  mail  in  such  form  that  the  loss  of  the 
letter  containing  such  remittance  does  not  prejudice  either  party's 
position  as  far  as  Eventual  payment  is  delayed,  or  if  the  remittance 


.  12  Second  National  Bank  y.  Prewitt, 
117  Tenn.  1,  119  Am.  St.  Rep.  987,  9 
L.  R.  A.  (N.S.)  681,  96  S.  W.  334. 

13  Second  National  Bank  v.  Prewitt, 
117  Tenu.  1,  119  Am.  St.  Rep.  987,  9 
L.  R.  A.  (N.S.)  581,  96  S.  W.  334. 

1  England.  Tliairwall  v.  Great  North- 
ern Ry.  Co.  [1910],  2  K  B.  509; 
Mitchell-Henry  v.  Norwich  Union  Life 
Ins.  Co.  [1918],  2  K.  B.  67,  2  A.  L.  R. 
1644. 

Arkansas.  Burr  v.  Sickles,  17  Ark. 
428,  65  Am.  Dec.  437. 

Iowa.  Gaar,  Scott  &  Co.  v.  Taylor, 
128  la.  636,  105  N.  W.  125. 

Massachusetts.  Gumey  v.  Howe,  76 
Mass.   (9  Gray)  404,  69  Am.  Dec.  299. 

Washington,      Masterson    v.    Union 


Bank  &  Trust  Co.,  86  Wash.  560,  L. 
R.  A.  1918A,  531,  150  Pac.  1126. 

2  Dodge  V.  Smith,  34  Vt.  178. 

<  Burr  V.  Sickles,  17  Ark.  428,  65  Am. 
Dec.  437. 

4  Mitchell-Henry  ▼.  Norwich  Union 
Life  Ins.  Co.  [1918],  2  K.  B.  67,  2  A. 
L.  R.  1644;  Masterson  v.  Union  Bank 
&  Trust  Co.,  86  Wash.  560,  L.  R.  A. 
1918A,  531,  160  Pac.  1126. 

5  Mitchell-Henry  v.  Norwich  Union 
Life  Ins.  Society  [1918],  2  K.  B.  67, 
2  A.  L.  R.  1644. 

I  Morgan  v.  Richardson,  95  Mass.  ( 13 
All.)  410;  Buell  v.  Chapin,  99  Mass. 
594,  97  Am.  Dec.  58. 

7  Jung  V.  Second  Ward  Savings  Bank, 
55  Wis.  364,  42  Am.  Rep.  719,  13  N. 
W.  236. 
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which  is  made  by  mail  is  not  lost,  but  is  merely  delayed,  a  some- 
i;\'hat  dififerent  question  is  presented  as  to  the  effect  of  such  delay 
in  making  payment.  If  failure  to  make  payment  at  a  specified 
time  will  result  in  the  forfeiture  of  the  rights  of  the  debtor,  it  is 
held  that  the  date  of  the  payment,  for  the  purpose  of  preserving 
such  rights,  is  the  date  of  the  receipt  of  the  payment  and  not  the 
date  of  mailing  it  in  the  absence  of  authority  from  the  creditor  to 
make  payment  in  such  manner,  and  in  the  absence  of  a  general 
custom  to  that  eflfect.*  It  has  been  held,  however,  that  equity  will 
not  cancel  a  lease  which  contains  a  condition  subsequent  to  the 
fact  that  failure  to  make  payment  on  time  shall  terminate  the 
rights  of  the  lessee,  if  the  lessee  had  sent  payment  in  proper  form 
by  registered  mail  properly  addressed  and  in  ample  time,  if  the 
lessor  is  not  prejudiced  by  the  loss  of  the  remittance  except 
through  such  delay.*  If  the  debtor  is  authorized  by  the  creditor 
to  make  payment  by  mail,  or  if  the  creditor  has  acquiesced  in  such 
method  of*  payment,  or  if  there  is  a  general  custom  authorizing 
such  method  of  payment,  delay  in  the  transmission  of  such,  pay- 
ment does  not  operate  as  forfeiture  of  the  rights  of  the  debtor.^® 
If  a  debtor  has  been  in  the  habit  of  making  payments  to  his  cred- 
itor by  mail,  an  act  of  bankruptcy  on  the  part  of  the  debtor  after 
such  payment  has  been  mailed  and  before  it  has  been  received,  is 
treated  as  an  act  of  bankruptcy  after  payment  is  made."  If  the 
debtor  is  authorized  to  make  payment  by  mail,  such  payment  is 
regarded  as  completed  when  the  letter  which  contains  the  check, 
draft,  or  other  proper  medium  of  payment,  is  deposited  in  the  post- 
office,  if,  by  the  rules  of  the  postal  authorities,  the  party  who  has 
deposited  such  letter  is  not  allowed  to  reclaim  it."  If,  however, 
the  postal  regulations  allow  the  party  who  has  deposited  the  letter 
to  claim  it,  and  such  party  does  in  fact  claim  such  letter,  it  is  held 
that  such  payment  has  not  been  made;"  and  the  party  who  had 


iBeeman  v.  Supreme  Lodge,  Shield 
of  Honor.  215  Pa.  St.  627,  64  Atl.  702. 

•  Kays  V.  Little,  103  Kan.  461,  1  A. 
L.  R.  675.  175  Pac.  140. 

to  Mutual  Peserve  Fund  Life  Asso- 
ciation V.  Tuohfeld,  l.'SO  Fed.  8.S3;  Coile 
▼.  Order  of  ITnited  Commercial  Travel- 
ers. 161  N.  Car.  104,  76  R.  E.  622. 

11  McDonald  v.  Chemical  National 
Bank,  174  U.  S.  610,  43  L.  ed.  1106. 

12  Security    National    Bank    v.    Old 


National  Bank.  241  Fed.  9;  Chapman 
V.  Mills,  241  Fed.  717;  Kirkman  v. 
Bank  of  America,  42  Tenn.  (2  Cold.) 
307;  Canterhury  v.  Bank,  91  Wis.  53, 
51  Am.  St.  Pep.  870,  30  L.  R.  A.  845, 
64  N.  W.  311. 

This  is  analogous  to  the  rule 
which  povems  acceptance  hy  mail. 
See  (l§  109  et  seq. 

18  Ex  parte  Cote,  L.  R.  9  Ch.  App. 
27;   Traders'  National   Bank  ▼.  First 
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drawn  a  draft,^*  or  who  has  indorsed  a  bill  of  exchange,"  as  pay- 
ment of  an  obligation,  may  avoid  liability  upon  such  instrument  if 
he  recovers  it  from  the  mail  under  such  circumstances." 

§2827.  Effect  of  payment — Judgments.  It  seems  to  us  axio- 
matic that  payment  should  operate  as  a  discharge ;  but  the  common 
law  had  great  difficulty  in  reaching  this  conclusion  in  cases  involv- 
ing payment  of  formal  obligations. 

Since  a  judgment  was  a  so-called  obligation  of  record,*  its  exist- 
ence could  be  proved  only  by  the  record,  and  the  record  was  con- 
clusive as  to  all  matters  existing  at  the  date  of  the  rendition  of 
the  judgment.*  According  to  the  original  common-law  theory  of  the 
nature  of  the  judgment  and  of  the  effect  of  the  record,  pa3rment 
of  a  judgment  could  be  shown  only  by  satisfaction  entered  on  the 
record  itself;  and  if  satisfaction  were  not  entered  on  the  record, 
payment  could  not  be  shown  by  the  judgment  debtor.'  Upon  show- 
ing the  fact  of  payment  to  the  court  which  had  rendered  the  judg- 
ment, a  warrant  would  issue  to  any  attorney  to  enter  satisfaction 
on  the  record. 

Because  of  the  peculiar  nature  of  the  judgment,  the  courts  of 
equity  at  first  hesitated  to  give  relief  to  a  judgment  debtor  who 
had  paid  a  judgment  without  securing  the  entry  of  satisfaction  on 
the  record.*  Such  an  inequitable  abuse  of  a  legal  right  was  so 
unethical  that  equity  finally  gave  relief  in  cases  of  this  sort.* 

The  equitable  theory  of  the  effect  of  the  payment  of  a  judgment 
has  been  adopted  in  many  jurisdictions  by  the  courts  of  law,  and 
in  a  proceeding  upon  a  judgment,  such  as  an  action  thereon,  pay- 
ment may  be  shown  although  it  has  not  been  entered  on  the  record.' 


National  Bank,  —  Tenn.  — ,  217  S. 
W.  077. 

14  Traders'  National  Bank  v.  First 
National  Bank,  —  Tenn.  — ,  217  S. 
W.  977. 

II  Ex  parte  Cote,  L.  R.  9  Ch.  App. 
27. 

tIFor  discussion  of  the  effect  of 
such  a  regulation  upon  acceptance  by 
mail,  see  §  208. 

1  See  ch.  XXXVin. 

2  See  §§1136  et  seq. 

»Y.  B.,  22  Ed.  4,  6  pi.  18.  (On  re- 
quest of  the  chancellor  for  the  opinion 
of  the  justices  on  a  question  of  law.) 


Briley  v.  Sugg,  21  N.  Oar.  (1  Dev.  & 
Battles.  Eq.)  366,  30  Am.  Dec.  172 
(obiter) . 

4Y.  B.  22  Ed.  4,6  pL  18. 

■  Clethero  y.  Beckingham,  Toth.  152 
(p.  178).  (A  statute  merchant  or  a 
statute  staple.) 

See  also^  Humphreys  v.  Leggett,  60 
U.  S.  (9  How.)  297,  13  L.  ed.  146; 
Florat  V.  Handy,  35  La.  Ann.  816. 

6  Harding  v.  Hawkins,  141  HI.  672, 
33  Am.  St.  Rep.  347,  31  N.  E.  307; 
Maddox  v.  Summerlin,  92  Tex.  483,  48 
S.  W.  1033,  50  S.  W.  567. 
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Whether  the  adoption  of  the  equitable  rale  by  the  courts  of  com- 
mon law  has  ousted  the  jurisdiction  of  equity  in  cases  of  this  sort, 
or  whether  equity  may  continue  to  enjoin  the  enforcement  of  a 
judgment  which  has  been  paid,  in  spite  of  the  fact  that  payment 
may  now  be  shown  at  common  law,  is  a  question  upon  which  there 
is  some  conflict  of  authority.  In  some  jurisdictions  a  judgment 
creditor  will  be  enjoined  from  collecting  a  judgment  which  has 
once  been  paid,^  especially  if  such  judgment  has  not  been  paid  in 
fuU.^  In  other  jurisdictions  the  fact  that  a  full,  adequate  and  com- 
plete remedy  can  be  had  at  law  is  regarded  as  using  the  jurisdic- 
tion of  equity  to  give  relief  in  cases  of  this  sort.* 


§2828.  Effect  of  payment — Obligationa  under  seal.  If  the 
original  obligation  was  under  seal,  a  distinction  seems  to  have  been 
drawn  between  the  so-called  single  bonds  which  were  unconditional 
obligations  and  the  bonds  which  were  given  upon  condition.^  If 
the  sealed  obligation  was  unconditional,  payment  without  a  spe- 
cialty * — ^that  is,  without  a  quittance  under  seal  • — or  as  it  was  said 
in  an  earlier  case,  without  ''either  a  writing  or  a  tally,"*  was  in- 
operative and  the  obligee  could  maintain  an  action  upon  the  sealed 
instrument,  to  which  action  such  payment  would  not  be  a  defense. 
This  result  was  justified  by  the  court  on  the  ground  of  the  solem- 
nity of  the  sealed  instrument  and  the  danger  which  would  follow  if 
its  obligation  could  be  avoided  by  oral  evidence.'  The  rule  that 
payment  did  not  operate  as  a  discharge  of  an  unconditional  obliga- 
tion under  seal  was  carried  to  such  an  extent  that  the  obligee  was 
allowed  to  euforce  the  obligation  although  he  had  surrendered  it 


7  Thompson  y.  Laughlin,  01  Cal.  313, 
27  Pac.  752;  Marks  v.  Willis,  36  Or.  1, 
78  Am.  St.  Rep.  752,  58  Pac.  526. 

t  Johnson  v.  Huber,  106  Wis.  282,  82 
N.  W.  137.  (A  case  of  accord  and 
partial  satisfaction.) 

9  Robinson  v.  McDowell,  125  N.  Gar. 
337,  34  S.  £.  550;  Rollins  y.  National 
Casket  Co.,  40  W.  Va.  590,  21  S.  E. 
722. 

11  Dyer  25b   (160). 

2Y.  B.,  22  Ed.  4,  51  pi  8;  Etnam  v. 
Tottam,  Croke  Eliz.  157. 

3  48  Ed.  3,  2  pi.  6;  1  Dyer  25b  (160) ; 
Chamberlayn  y.  Nichols,  Croke  Eliz. 
455;  NichorB  Case,  5  Coke  43a. 


4Y.  B.,  20  Ed.  1,  304  (Horwood's 
translation). 

•  "And  in  account  upon  receipt  by  in- 
denture, the  defendant  shall  not  plead 
against  it  unques  eon  receiyer,  etc  And 
in  a  writ  of  annuity,  payment  is  plea, 
if  it  be  granted  out  of  the  land,  other- 
wise not.  And  although  the  truth  be, 
that  the  plaintiff  is  paid  his  money, 
still  it  is  better  to  suffer  a  mischief 
to  one  man  than  an  inconyenience  to 
many,  which  would  subvert  a  law." 
Waberley  v.  Cockerel,  1  Dyer  51a  (12, 
15). 
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to  the  obligor,  provided  the  obligee  had  regained  possession  of  it 
at  a  later  time,  no  matter  how  wrongfully.* 

If  the  obligation  were  a  penal  bond  given  upon  condition,  an 
action  could  not  be  maintained  upon  such  bond  without  showing  a 
breach  of  such  condition;  and  accordingly  it  was  said  that  pay- 
ment would  be  a  sufficient  defense,  since  it  would  show  that  the 
condition  had  not  been  broken.^ 

The  conduct  of  an  obligee  in  enforcing  payment  of  a  sealed  obli- 
gation a  second  time  was  immoral  and  unethical;  and  after  some 
hesitation  equity  interfered  and  enjoined  the  obligee  from  enforc- 
ing a  sealed  obligation  under  such  circumstances.*  Belief  of  this 
sort  was  given  in  equity  upon  the  oath  of  the  party  and  not  by 
witnesses.* 

The  rule  that  payment  of  a  judgment  or  an  obligation  under 
seal  could  not  be  shown  at  common  law  worked  so  unjustly  when 
it  had  any  effect  except  that  of  driving  the  debtor  to  seek  relief 
in  equity,  that  the  entire  doctrine  was  finally  abolished  by  legisla- 
tion and  the  opposite  rule,  permitting  payment  to  be  shown  at  law 
in  actions  of  this  sort,  was  established.** 


•  Y.  B.,  6  Hen.  4.  2  pi.  6;  Waberley 
V.  Cockerell.  1  Dyer  61,  pi.  12;  Cross 
V.  Powell,  Croke  Eliz.  483;  Licey  v. 
Licey,  7  Barr.  251    (obiter). 

71  Dyer  25b   (160). 

While  the  court  enforced  a  covenant 
which  purported  to  bind  the  obligor  for 
the  payment  of  forty  pounds  on  breach 
of  the  remaining  covenants  in  the  in- 
denture, the  reporter  noted  that  ap- 
parently the  opposite  result  had  been 
reached  at  the  same  term,  and  that 
this  question  was  likely  to  be  a  mat- 
ter of  law  in  the  King's  Bench.  1 
Dyer  6a   (3). 

The  difUculty  in  this  case  seems  to 
have  been  in  determining  whether  the 
covenant  was  absolute  or  conditional. 

•  Anonymous,  Gary  2;  Cavendish  v. 
Forth,  Toth.  24  (p.  28) ;  Huet  v.  De  la 
Fountaine,  Toth.  148  (p.  175);  Dow- 
denay  v.  Oland,  Croke  Eliz.  708. 

•  Anonymous,  Gary  2. 

10  "And  be  it  further  enacted  by  the 
authority    aforesaid,    That    from    and 


after  the  said  first  day  of  Trinity 
term,  .where  any  action  of  debt  shall 
be  brought  upon  any  single  bill,  or 
where  action  of  debt,  or  scire  facias, 
sliall  be  brought  upon  any  judgment, 
if  the  defendant  hath  paid  the  money 
due  upon  such  bill  or  judgment,  such 
payment  shall  and  may  be  pleaded  in 
bar  of  such  action  or  suit;  and  where 
an  action  of  debt  is  brought  upon  any 
bond  which  hath  a  condition  or  defeaz- 
ance  to  make  void  the  same  upon  pay- 
ment of  a  lesser  sum  at  a  day  or  place 
certain,  if  tlie  obligor,  his  heirs,  exec- 
utors, or  administrators,  have,  before 
the  action  brought,  paid  to  the  obligee, 
his  executors  or  administrators,  the 
principal  and  interest  due  by  the  de- 
fcazance  or  condition  of  such  bond, 
though  such  payment  was  not  made 
strictly  according  to  the  condition  or 
defeazance,  yet  it  shall  and  may  never- 
theless be  pleaded  in  bar  of  such  ac- 
tion, and  shall  be  as  effectual  a  bar 
thereof,  as  if  the  money  had  been  paid 
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§2829.  Effect  of  payment— Simple  debts.  Apart  from  the 
difficulty  of  discharging  a  formal  instrument  by  any  means  less 
formal  than  the  instrument  which  it  is  sought  to  discharge,  pay- 
ment which  is  a  form  of  performance  operates  as  a  discharge  of 
the  obligation  either  in  whole  or  in  part;  and  accordingly  a  pay- 
ment of  an  obligation  which  is  not  of  record  and  not  under  seal,  if 
made  by  a  debtor  who  is  primarily  liable  thereon,  operates  as  a 
total  or  partial  discharge,  as  the  case  may  beJ  A  maker  of  a  note 
who  has  paid  it  without  having  it  surrendered  to  him  may  main- 
tain an  action  to  secure  possession  of  it.^  If  money  is  delivered 
by  a  bank  to  the  holder  of  a  check  against  the  order  embodied  in 
such  check,  the  check  is  paid  although  it  is  not  stamped  '*Paid" 
after  it  is  received  by  the  officers  of  the  bank,  and  although  it  is 
kept  in  a  safe-deposit  box.'  Payment  may  be  set  up  as  against  a 
subsequent  transferee  of  an  instrument*  unless  the  instrument  is 
negotiable  and  the  holder  thereof  is  protected  as  a  holder  in  due 
course.*  A  payment  by  a  debtor  who  is  primarily  liable  upon  the 
obligation  operates  as  a  discharge  even  if  he  attempts  to  take  an 
assignment  of  the  claim  instead  of  making  payment  of  it.*  On  the 
other  hand,  the  payment  may  be  made  by  one  who  is  secondarily 
liable  on  the  instrument,  and  who  accordingly  is  bound  to  the 
creditor  to  make  the  payment  and  yet  has  a  right  to  require  pay- 
ment to  be  made  by  the  party  who  is  primarily  liable.  In  cases  of 
this  sort,  payment  by  a  party  who  is  secondarily  liable  operates  as 
a  discharge  of  the  instrument  as  between  himself  and  the  creditor; 


at  the  day  and  place,  according  to  the 
condition  or  defcazance,  and  had  been 
so  pleaded."    4  Anne,  ch.  XVT,  §  12. 

1  Kentucky.  Fennell  v.  Fechter,  181 
Ky.  101,  2a3  S.  W.  870. 

New  York.  Jefferson  County  Na- 
tional Bank  v.  Dewey,  ISl  N.  Y.  98, 
73  N.  E.  506. 

North  Carolina.  Walter  v.  Earn- 
hardt, 171  N.  Car.  731,  L.  R.  A.  101 GE. 
536,  88  S.  E.  753. 

Ohio.  People's  &  Drovers*  Bank  v. 
Oaiff,  63  O.  S.  374,  52  L.  II.  A.  «72, 
50  N.  E.  102. 

Virginia.  Smith  v.  Waugh,  84  Va. 
806,  6  S.   E.  132. 

Payment  by  a  joint  debtor  is  a  dis- 


ciiarge  as  to  all.    Green  v.  Bolster,  — 
Mass.  — ,  122  N.  E.  740. 

See,  Defense  of  Payment  Under  Code 
Procedure,  by  Carlos  C.  Alden,  19  Yale 
Law  Journal,  650. 

2  Walter  v.  Earnhardt.  171  K  Car. 
731,  L.  R.  A.  1916E,  536,  88  S.  E.  753. 

3  State  V.  Scarlett,  01  N.  J.  L.  200, 
2  A.  L.  R.  83,  102  Atl.  160. 

4  Bank  v.  Pennsylvania  &  Kentucky 
•  Fire  Brick  Co..  175  Ky.  102,  L.  R.  A. 

lOlSE,   105,  104   S.   W.   110. 

B  See  §§  23-16  et  seq. 

6  Martin  v.  Chambers,  214  Fed.  769 
(obiter).  See  to  the  same  effect,  Peo- 
l)le'«i  &  Drovers*  Bank  v.  Craig,  63  O. 
S.  374,  62  L.  R.  A.  872,  59  N.  E. 
102. 
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but  as  between  himself  and  the  primary  debtor  such  payment  does 
not  operate  as  discharge,  but  rather  as  a  subrogation  of  the  party 
who  made  such  payment  to  the  rights  of  the  creditor  against  the 
debtor  who  is  liable  thereon  primarily.'  If  a  party  who  is  liable 
on  an  unliquidated  claim  makes  payment  thereof,  the  claim  is 
discharged,  and  the  party  who  has  made  such  payment  can  not 
enforce  it  as  against  another  party  liable  thereon,  although  the 
party  who  makes  such  payment  attempts  to  take  an  assignment  of 
the  claim.*  Payment  of  an  amount  due  under  one  contract  is  not 
a  discharge  of  the  amount  due  under  another  contract,  although  for 
the  same  debt.' 

TLouviere  v.  Laubray,   10  Mod.  36;  •  Tanner  v.  Bowen,  34  Mont.  121,  7 

McCarty  v.  Roots.  62  U.  S.  (21  How.)  L.  R.  A.  (N.S.)   534,  85  Pac  876. 

432,  16  L.  ed.  162;  Norton  ▼.  Dowller,  9  In   re  Kniger's  Estate,  —  Pa.  St. 

33  Vt.  26.  —    107  AtL  379. 


CHAPTER  LXXXII 
Appropriation  of  Payments 

§2830.  Nature  of  appropriation  of  payments. 

§2831.  Appropriation  by  mutual  consent. 

§2832  Voluntary  payments — Appropriation  by  debtor. 

§2833.  When  debtor  can  make  appropriation. 

§  2834.  Appropriation  by  creditor— CJommon-law  rule — Appropriation  among  valid 

debts. 
§2835.  Appropriation  to  unenforceable  or  invalid  debts. 
§  2836.  Civil-law  rule. 

§  2837.  When  creditor  can  make  appropriation 

§2838.  Appropriation  by  law — Presumed  mutual  intention  of  parties  followed. 
§2839.  Appropriation  in  order  of  maturity  of  debt. 
§2840.  Appropriation  as  between  principal  and  interest. 
8  2841.  C'unflict  between  interests  of  debtor  and  creditor — Common-law  rule. 
§2842.  Civil-law  rule. 

§  2843.  Interest  of  third  persons  in  fund  used  for  payment. 
§  2844    Source  of  payment  as  affecting  appropriation. 
§2845.  Creditor's  ignorance  or  knowledge  of  interest  of  third  person  or  source 

of  fund. 
§  2846.  Appropriation,  when  immaterial. 
§  2847.  Involuntary  payments. 
§2848.  Wliat  amounts  to  appropriation  by  debtor. 
§2849.  Wliat  amounts  to  appropriation  by  creditor. 
§  2850.  What  amounts  to  appropriation  by  act  of  the  law. 
§2851.  Effect  of  appropriation. 

§  2830.  Nature  of  appropriation  of  payments.  The  problem  of 
the  appropriation  of  payments,  or  as  it  is  sometimes  called,  applica- 
tion of  payments,  or  imputation  of  payments,  arises  where  a  debtor 
owes  two  or  more  distinct  debts  to  his  creditor,  or  where  he  owes 
a  single  debt  which  eon.sists  of  two  or  more  items  or  which  consists 
of  a  principal  debt  and  one  or  more  incidents  thereto,  such  as 
interest.  If,  under  such  circumstances,  a  payment  is  made  by  the 
debtor  or  by  some  one  on  his  behalf  to  the  creditor,  the  legal  rights 
of  the  debtor  and  creditor,  or  the  legal  rights  of  third  persons,  are 
often  affected  seriously  by  the  application  of  such  payment  to  one 
of  such  debts  or  items  or  incidents,  or  by  its  application  to  the  other 
item  or  incident,  or  by  a  pro  rata  application  of  the  payment  among 
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the  dilTerent  debts.  In  determining  what  application  is  to  be  made 
of  such  pjiyment  it  is  necessary  to  ascertain  whether  the  payment  is 
a  voluntary  payment  or  an  involuntary  one;  and  if  it  is  a  voluntary 
payment,  whether  an  application  of  the  payment  was  agreed  upon 
in  advance,  or  whether  it  was  directed  by  the  debtor,  or  made  by 
the  creditor.  It  may  also  be  necessary  to  ascertain  the  source  of 
the  fund  from  which  the  f)aymcnt  is  made,  for  the  purpose  of  effect- 
ing justice  between  the  parties  in  carrying  out  their  probable  inten- 
tion. 

The  doctrine  of  appropriation  of  payments  has  no  application 
where  there  is  but  one  debt  owing  by  a  debtor  to  a  given  creditor.^ 
The  fact  that  a  debtor  owes  two  debts  to  two  different  creditors, 
one  of  whom  is  the  agent  «»f  the  other,  may  raise  a  question  as  to 
the  right  between  tlje  two  creditors;  but  it  does  not  raise  a  ques- 
tion of  llie  ai)proprialion  of  a  payment  if  the  debtor  has  indicated 
his  intention  as  to  which  of  the  debts  his  payment  was  intended  to 
discharge.^ 

§  2831.  Appropriation  by  mutual  consent.  If  the  parties  have 
made  an  agreement  as  to  the  application  of  a  payment  before  such 
payment  is  made,  the  parties  are  bound  thereby.^  If  by  a  provision 
in  a  mortgage,  j)ayments  from  a  specified  source  are  to  be  applied 
upon  the  mortgage  debt,  payments  from  such  source  must  be  so 
applied  unless  the  i)arties  modify  such  provision  by  a  later  agree- 
ment.' If  a  mortgage  contains  a  provision  securing  to  the  mort- 
gagee tlie  right  to  elect  what  apj)lication  of  payments  shall  be 
made  as  between  a  number  of  notes  secured  by  the  mortgage  in 
case  tile  i)roceeds  of  the  mortgaged  property  prove  insufiicient  to 
pay  all  of  the  notes  in  full,  such  provision  secures  an  election  to  the 
mortgagee  which  he  may  exercise  up  to  the  time  of  the  trial.'  If 
a  bank  accepts  a  deposit  under  an  agreement  that  it  is  to  be  used 

t  Artificial  Ice  Co   v    Pratt,  —  S   D.  WashiDgton.    SimpBon  v.  Combes,  — 

— ,  176  N.  W.  45  Wash    — ,  1S2  Pac.  606. 

JArtilioinl  Iro  Co   v   Pratt.  —  S.  D.  West  Virginia.    Lutz  v.  Williamfl,  79 

— ,  176  N   W  45  W    Vn.  009,  L.  R.  A    1918A,  76,  91  S. 

1  Alabama.     Bell  v    Southern  Tlome  E.  400. 

Buildinp:  &  Loan  A<«ROcintion.  140  Ala  2  Simpson   v.   Combes,   —  Wash.   — , 

371,  103  Am   St  Kep.  41,  37  So   237.  182  Pac    566 

Ohio.     Advance  Thresher  Co.  v.  Ho-  •  Advance  Thresher  Co.  v.  Hogan,  74 

gan,  74  O.  S  307,  78  N  E  430  O.  S.  307,  78  N.  E.  436.     " 

South  Dakota.     Artificial  Tee  Co    ▼. 
Pratt,  —  S  D.  — ,  176  N.  W.  46. 
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for  a  certain  specified  purpose,  the  bank  foregoes  the  right  which 
it  otherwise  would  have  had  to  apply  such  deposit  as  a  set-off 
against  a  debt  which  is  due  from  the  depositor  to  the  bank.*  If 
a  debtor  owes  debts  to  two  different  creditors,  one  of  whom  is  the 
agent  of  the  other,  and  if  he  makes  a  payment  which  he  declares 
to  be  in  satisfaction  of  a  certain  debt,  such  payment  can  not  be 
appropriated  to  the  other  debt  by  reason  of  the  fact  that  it  was 
the  personal  claim  of  the  creditor  to  whom  such  payment  was 
made;  and  that  it  was  not  to  be  applied  on  the  debt  which  he  had 
authority  to  collect  as  agent  for  the  other  creditor.' 

§  2832.  Voluntary  pajmients — Appropriation  by  debtor.    If  the 

debtor  makes  the  payment  voluntarily  and  out  of  his  own  funds, 
he  has  the  right  to  direct  the  application  of  such  payment^  He 
may  direct  the  payment  to  be  applied  to  an  illegal  demand  in  prefer- 


4Lutz  V.  WilUams,  79  W.  Va.  609, 
L   U   A.  1918A,  70,  91  S    E.  400 

5ArLiHt-ial  Ice  Co  v.  l*ratt,  —  S.  I). 
-,  170  N   W.  45. 

1  England.  The  Mecca  [1897],  App. 
Cas   286. 

United  States.  Alexandria  v.  Patten, 
8  U.  S.  (4  Crandi)  317,  2  L.  cd.  033 
(obiter) ;  Tayloe  v.  Sandford,  20  U.  S. 
(7  Wheat)  13,  6  L.  ed.  384;  United 
States  V.  Kirkpatrick,  22  U.  S  (9 
Wbeat  )  720,  6  L  ed.  190  (obiter);  Na- 
tional Bank  v.  Media nicn'  National 
Bunk,  94  U.  S   437,  24  L.  ed.  176 

Alabama.  Pearce  v  Walker,  103  Ala. 
250,  15  So.  508;  Turrentine  v.  Grigsby, 
lis  Abi   380,  23  So.  606. 

Arkansas.  Terry  v  Klein,  133  Ark. 
360,  201  S.  W.  801;  Augusta  Cvoper- 
nfo  Co  V  Parham,  —  Ark.  — ,  213  S. 
W.  737. 

California.  Murdock  v.  Clarke,  88 
Gal    384,  26  Pac.  601 

Colorado.  Perot  v.  Cooper,  17  Colo. 
80,  31  Am    St.  Rep.  258,  28  Pac.  391. 

Connecticut.  C.)vanau<;Ii  v.  ^larble, 
80  Conn.  ;«9,  15  L.  K.  A  (NS  )  127, 
68  Atl.  853. 

Delaware.  Lodge  v.  Ainscow,  1 
Penn.  (Del )  327,  41  Atl.  187. 


Florida.  Petroutsa  v.  H  C.  Schrader 
Co.,  —  FUi.  —,  80  So.  486. 

Idaho.  Shull  v.  Lawrence,  —  Ida.  — , 
186  Pac.  246. 

Illinois.  Royal  Colliery  Co.  v.  The 
Ahvart  Bros.  Coal  Co.,  276  111.  193,  114 
N.  E.  499. 

Iowa.  First  National  Bank  v.  Hol- 
linsworth,  78  la  576,  6  L.  R.  A.  92. 
43  N.  W.  536. 

Kentucky.  Haynes  v.  Wilson  (Ky.), 
55  S.  W.  209;  Howard  v.  London  Mfg. 
Co.  (Ky.),  72  S.  W.  771;  McDaniel  v. 
Barnes,  68  Ky.   (5  Bush.)    183. 

Massachusetts.  Hall  v.  Marston,  17 
Mass.  575;  Ric-hanison  v.  Woodbury, 
00  Mass.  (12  Cush.)  279;  Spinney  v. 
Freeman,  230  Mass.  350,  119  N.  E. 
798. 

Michigan.  Crasser  &  Brand  Brewing 
Co  V.  Rogers,  112  Mich.  112,  67  Am. 
St.  Rep.  389,  70  N.  W.  445. 

Missouri  Beck  v.  Haas,  111  Mo. 
204,  33  Am.  St.  Rep.  610,  20  S.  W.  19. 

Nebraska.  Murray  v.  Schneider,  64 
Neb.  484,  90  N.  W.  206;  City  of 
Lincoln  v.  Lincoln  Street  Ry.,  67  Neb. 
469,  93  N.  W.  766. 

New  Jersey.  Leedi  v.  Gifford,  41  N. 
J.  Eq.  464,  6  Atl.  795. 
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ence  to  a  legal  one,'  or  to  a  debt  which  is  secured,'  as  by  mortgage, 
or  by  personal  security  of  others,*  in  preference  to  an  unsecured 
debt,  or  contrary  to  equitable  principles.*  The  debtor  may,  if  he 
wishes,  apply  a  payment  to  the  principal  of  a  debt  instead  of  apply- 
ing it  to  the  interest  thereonj  If  the  debtor  directs  a  payment  to 
be  appropriated  to  a  debt  not  yet  due,  the  creditor  may  refuse  to 
accept  such  payment ;  but  if  he  accepts  it,  it  must  be  appropriated 
as  directed.*  If  the  holder  of  an  option  on  realty  has  agreed  to 
pay  the  purchase  price  in  instalments,  and  the  vendor  thereafter 
gives  a  mortgage  upon  such  realty,  which  mortgage  the  holder  of 
the  option  eventually  assumes  and  agrees  to  pay  as  part  of  the 
purchase  price  when  he  elects  to  purchase  the  realty,  the  purchaser 
may  apply  the  assumption  of  such  mortgage  debt  to  such  of  these 
instalments  as  he  may  elect.* 


North  Dakota,  nerold  v.  Hill,  — 
N.  D.  — ,  1C9  N.  W.  692. 

Ohio.  Stewart  v.  Hopkins,  30  O.  S. 
602. 

Oklahoma.  Carson  v.  Cook  County 
Liquor  Co.,  37  Okla.  12,  130  Pac.  303; 
DTarmctt  v.  Cobe,  61  Okla.  113,  151 
Pac.  689. 

Oregon.  Trull inger  v.  Kofoed,  7  Or. 
228,  33  Am.  Kep.  708. 

Pennsylvania.  Kann  v.  Kann,  259 
Pa.  St.  683,  103  Atl.  309. 

South  Dakota.  Stebbins  v.  Lardner, 
2  S.  D.  127,  48  N.  W.  847;  Artificial  Ice 
Co.  V.  Pratt,  —  S.  D.  — ,  176  N.  W.  45. 

Texas.  Phillips  v.  Herndon,  78  Tex. 
378,  22  Am.  St.  Rep.  69,  14  S.  W. 
867. 

Virginia.  Pope  v.  Transparent  Ice 
Co.,  91  Va.  79,  20  S.  E.  940. 

Washington.  Simpson  v.  Combes,  — 
Wash.  — ,  182  Pac.  666   (obiter). 

West  Virginia.  Farr  v.  Weaver,  — 
W.  Va.  — ,  99  S.  E.  395. 

Wisconsin.  Hassard  v.  Tomkins,  108 
Wis.  186,  84  N.  W.  174. 

2  Iowa.    Smith  ▼.  Coopers,  9  la.  376. 

Maine.  Phillips  v.  Moses,  65  Me. 
70. 

Massachusetts.  Richardson  v.  Wood- 
bury, 66  Mass.   (12  Cush.)  279. 


New  Hampshire.  Lauten  v.  Rowan, 
59  N.  H.  215. 

New  Jersey.  Feldman  v.  Gamble,  26 
N.  J.  Eq.  494. 

9  Augusta  Cooperage  Co.  v.  Parham, 
—  Ark.  — ,  213  S.  W.  737. 

4  Georgia.  Massengalc  v.  Poimds, 
108  Ga.  762,  33  S.  E.  72. 

Illinois.    Plain  v.  Roth,  107  HI.  688. 

North  Dakota.  First  National  Bank 
V.  Prior,  10  N.  D.  146,  86  N.  W.  362. 

Ohio.  Stewart  v.  Hopkins,  30  O.  S. 
502. 

Pennsylvania.  Patterson  v.  Van 
Loon,  186  Pa.  St.  367,  40  Atl.  496. 

•  Eppinger  v.  Kendrick,  114  Cal.  620, 
46  Pac.  613  [affirming  in  banc,  44  Pac. 
234]  J  Huntington  County  Loan  &  Sav- 
ings Association  v.  Cast,  160  Ind.  701, 
67  N.  E.  921. 

i  Lincoln  v.  Lincoln  Street  Ry.,  67 
Neb.  467,  93  N.  W.  766. 

7  Kann  v.  Kann,  259  Pa.  St.  683,  103 
Atl.  369. 

•  Royal  Colliery  Co.  v.  Alwart  Bros. 
Coal  Co.,  276  111.  193,  114  N.  E.  499; 
Wetherell  v.  Joy,  40  Me.  325. 

iShull  V.  Lawrence,  —  Ida.  — ,  186 
Pac.  246. 
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§2833.  When  debtor  can  make  appropriation.  The  debtor's 
right  to  make  application  of  the  payment  is  lost  if  he  makes  the 
payment  voluntarily  without  directing  the  application,^  or  at  any 
rate  if  the  creditor  makes  application  before  the  debtor  does,*  If 
the  debtor  does  not  make  the  application  when  he  makes  the  pay- 
ment and  the  creditor  then  makes  application,  the  debtor's  right  is 
lost.'  The  debtor  loses  his  right  to  make  application,  if  suit  is 
brought  before  the  debtor  makes  the  application,  even  if  the  cred- 
itor does  not  make  any  application/  If  a  vendee  makes  a  payment 
to  bind  the  bargain,  he  can  have  it  applied  to  the  price  of  any  goods 
which  he  accepts.' 

In  some  jurisdictions  it  has  been  held  that  the  debtor's  right  is 
lost  absolutely  upon  making  payment  without  regard  to  a  subse- 
quent application  by  the  creditor.* 


§  2834.  Appropriation  by  creditor — Common-law  rule — ^Appro- 
priation among  valid  debts.  When  the  debtor  loses  his  right  to 
make  an  application  of  a  payment,  the  creditor  acquires  such  right.^ 
Upon  the  question  of  the  extent  of  his  right  there  is  a  conflict  of 


1  Florida.  Petroutsa  y.  H.  C. 
Schrader  Co.,  —  Fla.  — ,  80  So.  486 
(obiter). 

Missouri.  State  v.  Blakemore,  275 
Mo.  095,  205  S.  W.  626. 

New  York.  California  Bank  v. 
Webb,  94  N.  Y.  467. 

North  Carolina.  Long  v.  Miller,  93 
N.  Car.  233;  Stone  Co.  v.  Rich,  160 
N.  Car.  161,  75  S.  E.  1077. 

North  Dakota.  Fargo  First  Na- 
tional Bank  v.  Roberts,  2  N.  D.  195,  33 
Am.  St.  Rep.  768,  49  N.  W.  722. 

Virginia.  Culpeper  National  Bank  v. 
Walter,  114  Va.  522,  77  S.  E.  484. 

2  Dent  y.  Bank,  12  Ala.  275;  Risher 
V.  Risher,  194  Pa.  St.  164,  45  Atl.  71. 

>  Field  v.  Holland,  10  U.  S.  (6 
Cranch)  8,  3  L.  ed.  136. 

4  In  re  American  Paper  Co.,  255  Fed. 
121;  Raymond  ▼.  Newman,  122  N.  Car. 
52,  29  S.  E.  353. 

iHersog  ▼.  Purdy,  119  Cal.  99,  51 
Pac.  27. 

I  Moss  v.  Adams,  39  N.  Car.  (4  Ired. 
£q.)  42. 


1  United  States.  UnHed  States  t. 
Kirkpatrick,  22  U.  S.  (9  Wheat.)  720, 
6  L.  ed.  199   (obiter). 

Connecticut.  American  Woolen  Co. 
v.  Maaget,  86  Conn.  234,  85  Atl.  583. 

Florida.  Petroutsa  ▼.  H.  C.  Schrader 
Co.,  —  Fla.   — ,   80   So.   486    (obiter). 

Iowa.  Mitchell  v.  Wheeler,  122  la. 
368,  08  N.  W.  152. 

Michigan.  Grace  Harbor  Lumber  Co. 
V.  Ordman,  190  Mich.  429,  157  N.  W. 
06. 

Missouri.  State  ▼.  Blakemore,  275 
Mo.  695,  205  S.  W.  626. 

Washington.  B.  F.  Sturtevant  Co. 
y.  Fidelity  &  Deposit  Co.,  92  Wash. 
62,  L.  R.  A.  1917C,  630,  158  Pac.  740; 
Simpson  ▼.  Combes,  —  Wash.  — ,  182 
Pac.  566  (obiter). 

West  Virginia.  Farr  v.  Weaver,  — 
W.  Va.  — ,  99  S.  E.  895  (obiter). 

Wisconsin.  Johnston  v.  Northwest- 
em  Live  Stock  Ins.  Co.,  107  Wis.  337, 
83  N.  W.  641. 
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authority.  The  common-law  rule  as  enforced  in  the  majority  of 
American  states  is  that  the  creditor  may  a])ply  the  payments  so  as 
to  protect  his  own  interests,  as  long  as  he  does  not  inflict  positive 
injustice  on  the  debtor.*  The  creditor  may  apply  a  payment  to 
the  oldest  claim,'  so  as  to  prevent  it  from  being  barred  subsequently 
by  the  Statute  of  Limitations,^  or  a  later  claim  in  preference  to  an 
earlier  claim,'  or  he  may  pro  rate  the  payment  among  a  number  of 
items.'  The  creditor  is  not  bound  to  apply  the  payment  to  the 
debts  in  the  order  in  which  they  have  become  due.'  If  A  sold  his 
business  to  B  under  a  contract  by  which  A  was  to  retain  all  unpaid 
accouDls,  and  C,  who  was  indebted  to  A  before  such  sale,  and  who 
has  also  become  indebted  to  B  after  such  sale,  sends  a  check  to  B 


2  Alabama.  Pearce  v.  Walker,  103 
Ala.  230,  15  So.  5G8. 

California.  Murdock  v.  Clarke,  8S 
Cal.  384,  20  Pac.  001. 

Illinois.  Wellman  v.  Miner,  179  111. 
320,  53  X.  E.  609. 

Iowa.  Ilea  ton  v.  Ainley,  103  la.  112, 
78  X.  \V.  798  [superseding,  74  N.  W. 
700];  Keairnes  v.  Durst,  110  la.  114, 
81  X.  W.  238. 

Kansas.  First  Presbyterian  Church 
V.  Sanlj,  52  Kan.  402,  34  Pac.  974. 

Alichigan.  Shelden  v.  Bennett,  44 
Mich.  034,  7  X.  W.  223;  Wood  v. 
Geuett,  120  Mich.  222,  79  N.  W.  199; 
Harper  v.  Concrete  Publishing  Co.,  ICC 
Mich.  120,  131  X  W.  1112;  Van  Sceiver 
V.  Kinjr,  170  Mich.  005,  142  N.  W. 
lOGO   (obiter). 

Missouri.  Cox  v.  Sloan,  158  Mo.  411, 
57  S.  W.  10.12;  Thorn  &  Dunkins  Lime 
&  Cement  Co.  v  Citizens'  Bank,  158 
Mo.  272.  50  S   W.  100. 

Nebraska.  Lcnzcn  v.  Miller,  53  Neb. 
137,  73  X.  W.  400  [modifying  on  re- 
hearing, 51   Xcb.  853,  71  N.  W.  715]. 

New  Jersey.  Turner  v.  Hill,  60  X. 
J.  Eq.  293.  39  Atl.  137. 

North  Carolina.  Burnett  v.  Sledge, 
129  N.  Car.  114,  39  S.  E.  775;  Stone 
Co.  V.  Rich,  IGO  X.  Car.  101,  75  S.  E. 
1077. 

Oklahoma.  Jackson  v.  Moore,  39 
Okla.   234,   134   Pac.   1114. 


South  Carolina.  Pelzer  v.  Steadman, 
22  S.  Car.  279. 

South  Dakota.  Fargo  v.  Jennings, 
8  S.  D.  99,  05  X.  W.  433. 

Vermont.  JcfTcrs  v.  Pease,  74  Vt. 
215,  52  Atl.  422. 

Virginia.  Pope  ▼.  Transparent  Ice 
Co.,  91  Va.  79,  20  S.  E.  040. 

Washington.  Kelso  v.  Russell,  33 
Wash.  474,  74  Pac.  601;  Crane  Co.  ▼. 
United  SUtes  Fidelity  &  Guaranty 
Co.,  74  Wash.  91,  132  Pac.  872;  B.  F. 
Sturtevant  Co.  v.  Fidelity  A  Deposit 
Co.,  92  Wash.  52,  L.  R.  A.  1917C,  030, 
158  Pac.  740. 

West  Virginia.  Buster  v.  Holland, 
27  W.  Va.  510. 

Wisconsin.  Xolson  v.  Davison,  152 
Wis.  507,  140  X.  W.  334. 

Illolloway  V.  AVhite-Dunham  Shoe 
Co.,  151  Fed.  210,  10  L.  R.  A.  (NS  ) 
704 ;  Lowenstein  v.  Meyer,  1 14  Ga.  709, 
40  S.  E.  720;  Bourne  v.  Repass,  2  Va. 
Dec.  094,  34  S.  E.  023. 

•  Blair  v.  Carpenter,  75  Mich.  107,  42 
X.  W.  790. 

•  Xelson  V.  Davison,  152  Wis.  507, 
140  N.  W.  334. 

•  Bishop  V.  T.  Ryan  Construction  Co., 
—  Wash.  — ,  180  Pac.  126. 

7  Xelson  v.  Davison,  152  Wis.  667, 
140  N.  W.  834. 
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without  direction  as  to  its  application,  B  may  apply  such  check  to 
the  payment  of  the  account  which  is  due  to  B,  leaving  A  unpaid.* 
The  creditor  may  apply  payments  thus  made  to  an  open  account  in 
preference  to  one  evidenced  by  a  note;'  to  an  unsecured  debt  in 
preference  to  one  secured,^*  such  as  a  debt  secured  by  a  mortgage,^^ 
or  a  lien ;  ^*  or  by  personal  security ;  ^'  or  to  a  debt  insufiSciently 
secured  in  preference  to  one  fully  secured,^*  or  to  a  debt  against 
the  debtor  alone  in  preference  to  one  secured  by  additional  personal 
security  J'  A  bank  which  holds  A's  note  for  a  debt  which  B  has 
guaranteed,  may  apply  A's  deposits  to  the  payment  of  checks  drawn 
by  AJ*  The  creditor  may  appropriate  one  payment  among  two  or 
more  debts." 


t  Harper  v.  Concrete  Publishing  Co., 
1C6  Mich.  420,  131  N.  W.  1112.  See  to 
the  same  effect,  Holloway  v.  WHiite- 
Dunham  Shoe  Co.,  151  Fed.  210,  10  L. 
R.  A.   (\.S.)   704. 

SWhiltaker  v.  Groover,  64  Ga.  174; 
Bell  V.  Bell,  20  S.  Car.  34;  Fargo  v. 
Jennings,  8   S.  I).   90,   65   N.  W.  433. 

10  Connect icut.  Sagal  v.  Mann,  89 
Conn.  576,  95  All.  6. 

Indiana.  M.  A.  Sweeney  Co.  v.  Fry, 
151  Ind.  178.  51  N.  E.  234. 

Massachusetts.  Henry  Bill  Publisli- 
ing  Co.  V.  Uth»y.  155  Mass.  306,  29  N. 
E.  635. 

Michigan.  Gardner  v.  Le  Fevre,  180 
Mich.  219,  146  N.  W.  653. 

Washington.  Kelso  v.  Kussell,  33 
Wash.  474,  74  Pac.  561;  Puget  Sound 
State  Bank  v.  Gallucci,  82  Wash.  445, 
144  Pac.  608;  B.  F.  Sturtevant  Co.  v. 
Fidelity  &  Deposit  Co.,  92  Wash.  52, 
L.  R.  A.  1917C,  630,  158  Pac.  740. 

Wisconsin.  Northern  National  Bank 
V.  Lewis,  78  Wis.  475,  47  N.  W.  834. 

"Lewis  ▼.  Hartford  Silk  Mfg.  Co., 
56  Conn.  25.  12  Atl.  637;  Bird  v.  Davia, 
14  N.  J.  Eq.  467;  Wadlin|;:cr  v.  Wash- 
ington German  Building  &  Loan  Asso- 
ciation, 153  Pa.  St.  622.  26  All.  647; 
Johnston  v.  Northwestern  Live  Stock 
Ins.  Co..  107  Wis.  337,  83  N.  W.  641. 

12  Bean  v.  Brown.  54  N.  IT.  305; 
North  V.  La  Flesh,  73  Wis.  520,  41  N. 
W.  633. 

IS  People  T.  Powers,   108  Mich.  339, 


66  N.  W.  215;   Coxe  v.  Milbrath,  110 
Wid.  499,  86  N.  W.  174. 

14  Hanson  v.  Manley,  72  la.  48,  33 
N.  W.  357. 

15  Illinois.  Plain  v.  Roth,  107  111. 
588. 

Iowa.  Hanson  v.  Manley,  72  la.  48, 
33  N.  W.  357. 

Kentucky.  Burks  v.  Albert,  27  Ky. 
(4  J.  J.  Mar.)    07,  20  Am.  Dec.  209. 

Michigan.  Wood  v.  Callaghan,  61 
Mich.  402.  1  Am.  St.  Rep.  697,  28  N. 
W.  162. 

New  York.  Harding  v.  Tifft,  76  N. 
Y.  461. 

Vermont.  Fair  Haven  First  Na- 
tional Bank  v.  Johnson,  66  Vt.  382,  26 
Atl.  634. 

18  London  &  San  Francisco  Bank  v. 
Parrott,  125  Cal.  472,  73  Am.  St.  Rep. 
64,  58  Pac.  164. 

"Beck  V.  Haas.  Ill  Mo.  264.  33  Am. 
St.  Rep.  616,  20  S.  W.  10;  Young  ▼. 
Alford.  118  N.  Car.  215,  23  S.  E.  973. 

Contra,  in  Vermont.  Wheeler  v. 
House,  27  Vt.  735. 

As  where  9uoh  debts  are  barred  by 
limitations.  Ayer  v.  Hawkins,  19  Vt. 
26. 

If  the  debtor  has  treated  all  the 
notes  as  equivalent  to  a  single  debt 
(as  where  the  notes  are  all  written  on 
the  same  sheet  of  paper),  the  creditor 
may  pro-rate  the  payment  among  the 
different  notes.  Sanborn  v.  Cole,  63 
Vt.  690,  14  L,  R.  A.  208,  22  Atl.  716. 
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§  2835.  Appropriation  to  unenforceable  or  invalid  debts.    The 

creditor  may  eveu  apply  payments  to  debts  which  for  some  technical 
reason  are  unenforceable,  but  are  on  valuable  consideration  and 
are  not  tainted  with  illegality.  Thus  he  may  apply  a  payment  to  a 
debt  unenforceable  because  of  non  compliance  with  the  Statute  of 
Frauds,^  or  the  stamp  act,*  or  a  debt  barred  by  the  Statute  of  Limita- 
tions,' or  unenforceable  because  contracted  when  the  debtor  was  an 
infant.* 

The  creditor  can  not,  however,  make  any  application  of  such 
payment  as  will  be  unfair  or  unjust  to  the  debtor.  He  can  not 
apply  the  payment  to  a  claim  which  is  in  dispute  in  preference  to 
one  whose  correctness  is  conceded,'  or  to  a  claim  which  has  been 
paid  before,*  or  to  an  illegal  claim  instead  of  a  legal  one,^  even  if 
such  legal  and  illegal  items  are  in  one  account,*  as  to  an  usurious 
contract  in  preference  to  a  legal  one.*  So  the  creditor  can  not  apply 
the  payment  to  a  debt  which  can  not  have  been  contemplated  by 
the  creditor,  as  to  a  debt  not  due  when  the  pajrment  was  made,** 
or  to  a  debt  incurred  after  such  payment  was  made.** 


IHaynes  v.  Nice,  100  Mass.  327,  1 
Am.  Rep.  109. 

2  Biggs  V.  Dwight,  1  M.  &  R.  308. 

9  England.  Williams  y.  Griffith,  5  M. 
A  W.  300. 

Arkansas.  Armistead  v.  Brooke,  18 
Ark.  621. 

Massachusetts.  Pond  v  Williams,  67 
Mass.  (1  Gray)  630;  Ramsey  v  War- 
ner, 97  Mass.  8,  93  Am.  Dec    49. 

Pennsylvania.  Moore  v.  KiflT,  78  Pa. 
St.  96. 

South  Carolina.  Hopper  v  Hopper, 
61   S    Car.  124,  39  S    E.  300. 

4Thurlow    v.    Gilmore,    40    Me     378 

•  Perot  V.  Cooper,  17  Colo  80,  31  Am. 
St.  Rep.  2r>8,  28  Pac.  391;  Stones  v. 
Talbot,  4  Wis.  442. 

This  IS  sometimes  explained  on  the 
theory  that  the  debtor  impliedly  di- 
rects such  application.  Perot  v  Cooper, 
17  Colo.  80,  31  Am.  St  Rep.  268,  28 
Pac.  391. 

•  Lyon  V.  Witters,  65  Vt.  396,  26 
Atl.  688. 


7  Maine.  PhiUips  v.  Moses,  65  Me. 
70  (obiter). 

Masaachnsetts.  Rohan  ▼.  Hanson, 
66  Mass  (11  Gush  )  44;  Bondy  ▼. 
Hardina,  216  Mass.  44,  102  N.  E.  935. 

Pennsylvania.  Greene  v.  Tyler,  39 
Pa.  St.  308. 

Vermont.  Bancroft  v.  Dumas,  21 
Vt.  466;  Batkman  v  Wright,  27*  Vt. 
187,  66  Am    Dec.  187. 

•  Dunbar  v  Garrity,  68  N.  H.  675; 
Storer  v.  Hasikell,  60  Vt    341. 

•  North  Bend  Firnt  National  Bank 
V  Miltonberger,  33  Neb  847,  61  N. 
W  232;  Adamd  v.  Mahnken,  41  N.  J. 
Eq.  332,  7  Atl.  436;  Fay  v.  Lovejoy, 
20  Wis    403 

M  Byrnes  v  Claffey,  69  Gal.  120,  10 
Pac  321 ;  Heintz  v  Cahn,  29  HI  308; 
Bacon  v.  Brown,  4  Ky  (1  Bibb.)  334, 
4  Am  Dec.  640;  Petroutsa  v  H.  C 
Schrader  Co ,  —  Fla   — ,  80  So   486. 

tt  Niagara  Bank  v.  Rosevelt,  9  Cow. 
(N.  Y  )  400;  Donally  v.  Wilson,  32  Va. 
(5  Leigh)  329. 
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§  2836.  Oivil-law  rule.  In  other  states  the  civil-law  rule,  that 
the  creditor  must  apply  payments  so  as  to  discharge  that  debt  which 
it  is  most  for  the  debtor's  interest  to  have  discharged,  is  followed.^ 

§2837.  When  creditor  can  make  appropriation.  There  is  a 
conflict  of  authority  as  to  the  time  at  which  the  creditor  may  exer- 
cise his  right  of  appropriating  payments  made  by  the  debtor.  The 
common-law  rule  assumes  that  it  is  not  necessary  that  the  creditor 
should  make  such  appropriation  at  the  time  that  the  payment  is 
madeJ  For  what  length  of  time  after  payment  the  right  of  the 
creditor  to  make  such  appropriation  persists,  is  a  question  upon 
which  there  is  a  conflict  of  authority  in  the  jurisdictions  which 
have  adopted  the  common-law  rule.  According  to  one  view,  the 
creditor  may  make  such  appropriation  at  any  time  before  the  con- 
troversy between  the  debtor  and  the  creditor  has  arisen;^  and  if 
such  controversy  has  arisen,  it  is  said  that  the  creditor  can  no  longer 
make  such  appropriation,  but  that  the  law  will  make  it.'  In  other 
jurisdictions  it  is  said  that  the  creditor  may  make  the  appropriation 
at  any  time  before  the  action  against  the  debtor  to  enforce  payment 
of  the  debt  has  been  begun.*    Other  authorities  apply  this  rule  even 


1  Slaughter  v.  MiUing,  15  La.  Ann 
626;  Sleet  v.  Sleet,  109  La.  302,  33  So. 
322;   Dorsej  v.  Gassaway,  2  II.   &  J. 
(Md.)    402,  3   Am.   Dec.   557;   Neal   v. 
Allison,  50  Miss.  175. 

1  England.  Cory  v.  The  Mecca 
[18971,  A.  C.  286;  Seymour  v.  Pickett 
[19a01,  1  K.  B.  715. 

Connecticut.  American  Woolen  Go. 
V.  Maaget,  86  Conn.  234,  85  All.  583 
(obiter) . 

Maine.  The  Lehigh  Coal  and  Navi- 
gation Co.  V.  McLeod,  114  Me.  427,  96 
Atl.  736   (obiter). 

Michigan.  People  v.  Grant,  139 
Mich.  26,  102  N.  W.  226. 

New  Jersey.  Benson  v.  Beinshagen, 
75  N.  J.  Eq.  358,  72  Atl.  955. 

Vermont.  Pierce  v.  Knight,  31  Vt. 
701    (obiter). 

2  United  States.  United  States  v. 
Kirkpatrick,  22  U.  S.  (9  Wheat )  720, 
6  L.  ed.  199. 

Connecticut.     American  Woolen   Co. 


V.  Maaget,  86  Conn.  234,  85  Atl.  583 
(obiter). 

Indiana.  Applegate  v.  Koons,  74 
Ind.  247. 

Maine.  The  Lehigh  Goal  and  Navi- 
gation Co.  V.  McLeod,  114  Me.  427,  96 
Atl.  736. 

New  Jersey.  Benson  v.  Reinshagen, 
75  N.  J.   Eq.  358,  72  Atl.  955. 

Rhode  Island.  Burt  v.  Butterworth, 
19  R.  I.  127,  32  Atl.  167. 

West  Virginia.  Norris  v.  Beaty,  6 
W.  Va.  477. 

3  In  re  American  Paper  Co.,  255  Fed. 
121. 

4  England.  Cory  v.  The  Mecca 
[1897],  A.  G.  286. 

California.  Haynes  v.  Waite,  14  OiL 
446 

Michigan.  People  ▼.  Grant,  139  Mich. 
26,   102  N    W.  226. 

Missouri.  State  v.  Blakemore,  270 
Mo.  695,  205  S   W.  626. 

New  Hampshire.  Richards  v.  Colum- 
bia, 55  N.  n    96. 
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more  liberally  in  favor  of  the  creditor  and  allow  him  to  make  such 
application  at  any  time  before  the  court  makes  the  application.' 

The  civil-law  rule,  on  the  other  hand,  requires  the  creditor  to 
make  the  application  when  payment  is  made,  or,  at  least,  as  some 
authorities  hold,  within  a  reasonable  time  after  payment  has  been 
made;  and  this  rule  is  followed  in  some  American  states.*  This 
appears  to  have  been  the  original  English  rule,^  but  it  has  been 
repudiated  in  later  cases.* 

§  2838.  Appropriation  by  law— ProBmned  mutual  intentioii  of 
parties  foUowed.  It  is  only  when  the  parties  have  failed  to  apply 
a  payment  that  the  law  will  make  such  application.^  If  neither 
party  is  shown  to  have  made  an  appropriation  of  a  payment,  the 
law  will  make  such  appropriation.'  The  general  principle  which 
governs  appropriation  of  payments  by  the  law  is  said  to  be  that  the 
law  will  apply  such  payments  as  justice  dictates  and  as  the  parties 
would  probably  have  intended.*    Rules  so  vague  and  general  are 


North  Carolina.  Moss  v.  Adams,  39 
N.  Car.    (4  Ired.  Eq.)   42. 

Vermont.     Pierce  v.  Knight,  31  Vt. « 
701    (obiter). 

8  England.  Cory  v.  The  Mecca 
[1897J,  A.  C.  280;  Seymour  v.  Pickett 
[1905J,  1  K.  B.  715. 

Alabama.  Pearce  v.  Walker,  103  Ala. 
250,  15  So.  608. 

New  York.  Oallfomia  Bank  v.  Webb, 
94  N.  Y.  407. 

South  Carolina.  Baum  v.  Trantham, 
42  S.  Car.  104,  40  Am.  St.  Rep.  097, 
19  S.  E.  973;  Heilbron  v.  BlBsell, 
Bailey  Eq.  (S.  Car.)  430. 

BPattivSon  v.  Hull,  9  Cow.  (N.  Y.) 
747;  Harker  v.  Conrad,  12  S.  A  R. 
(Pa.)  301,  14  Am.  Dec.  091. 

TDawe  V.  Holds  worth,  Peake  N.  P. 
64;  Devaynes  v.  Noble  (Clayton's 
Case),  1  Meriv.  572. 

See  also,  Megatt  v.  Mills,  1  Ld. 
Raym.  287,  where  a  payment  was  ap- 
plied to  an  earlier  debt  incurred  in 
trade  so  as  to  avoid  the  consequence 
of  invx>luntary  bankruptcy. 


i  See  discussion  in  Cory  v.  The  Mecca 
[1897],  A.  C.  286. 

1  Kann  v.  Kann,  259  Pa.  St.  583,  103 
Atl.  309. 

2  United  States.  United  States  v. 
Kirkpatrick,  22  U.  S.  (9  Wheat.)  720, 
0  L.  ed.  199;  In  re  American  Paper 
Co.,  255  Fed.   121. 

North  Dakota.  Langton  v.  Kopa,  — 
N.  D.  — .  171  N.  W.  334. 

Pennsylvania.  Kann  v.  Kann,  259 
Pa.  St.  583,  103  Atl.  309. 

Waahington.  Bishop  v.  T.  Ryan 
Construction  Co.,  —  Wash.  — ,180  Pac. 
126. 

West  Virginia.  Wait  v.  Homestead 
Building  Association,  81  W.  Va.  702, 
95  S.  £.  203. 

Wyoming.  King  v.  Beaumier,  — 
Wyom.  — ,   174  Pac.  612. 

3  Arkansas.  Price  v.  Dowdy,  34  Ark. 
285 

CaUfomia.  Murdock  v.  Chirke,  88 
Cal.  384,  26  Pac.  601;  London  A  San 
Francisco  Bank  v.  Parrott,  125  Cal.  472, 
73  Am.  St.  Rep.  64,  58  Pac.  164. 
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of  little  practical  aid.*  Certain  concrete  rules  have  been  Avorked 
out,  however,  as  guides  in  ascertaining  the  intention  of  the  parties; 
c.nd  these  rules  are  applied  by  the  courts  with  substantial  unanimity. 
The  law  will  apply  a  payment  to  an  undisputed  claim  in  prefer- 
ence to  a  disputed  one,*  and  to  an  overdue  claim  in  preference  to 
one  incurred  after  such  payment,*  and  to  the  valid  part  of  a  debt 
in  preference  to  .the  void  part.'  Payment  to  a  building  and  loan 
association  by  a  borrowing  member  is  to  be  applied  to  his  liability 
for  the  stock  and  not  upon  his  loan.* 

§  2839.  Appropriation  in  order  of  maturity  of  debt.    Payment 
will,  in  the  absence  of  reasons  to  the  contrary,  be  applied  to  the 


Connecticut.  Chester  v  Wheel- 
wright, 15  Conn.  562. 

Georgia.  Andrews  v.  Exchange  Bank, 
108  Ga.  802,  34  S.  E.  18.3. 

Illinois.  Koch  v.  lloth,  150  111.  212, 
37  N.  E.  317. 

Indiana.  Jacobs  v.  Ballcnger,  130 
Ind.  231,  15  L.  R.  A.  169,  29  N.  E. 
782. 

Iowa.  First  National  Bank  v.  Hol- 
lins worth,  78  la.  575,  6  L.  R.  A.  92, 
43  N.  W.  536. 

Kentucky.  Hillyer  v.  Vaughan,  24 
Ky.  (1  J.  J.  :Mar.)  583. 

Massachusetts.  Comnieroial  Bank  v. 
Cunningham,  41  Mass.  {2\  Pick.)  270, 
35  Am. 'Dec.  322;  Richardson  v.  Wood- 
bury, 66  Mass.   (12  Cush.)   279. 

Michigan.  Crasser  &  Brand  Brewing 
Co.  V.  Rogers,  112  Mich.  112,  67  Am.  St. 
Rep.  3a<),  70  N.  W.  445;  Van  Sceiver  v. 
King,  176  Mich.  605,   142  X.  W.  1069. 

Minnesota.  Thome  v.  Allen,  72  Minn. 
401,  75  N.  W.  706. 

New  Hampshire.  Doherty  v.  Cotter, 
6R  N.  H.  37,  3S  Atl.  300. 

New  Jersey.  White  v.  Trumbull,  15 
N.  J.  L.  314,  29   Am.  Deo.  6S7. 

New  York.  Orleans  County  National 
Bank  v.  Moore,  112  N.  Y.  543,  8  Am. 
St.  Rep.   775,  3   L.   R.   A.   302,  20  N. 


E  357;  Armstrong  v  McLean,  lo3  X. 
Y.  490,  47  N.  E.  912. 

North  Carolina.  Raymond  v.  New- 
man, 122  N.  Car.  52,  20  S.  E.  .{53. 

Oregon.  Trullinger  v.  Kofoed,*  7  Or. 
228,  33  Am.  Rep.   708. 

Pennsylvania.  Risher  v.  Risher,  194 
Pa.  St.  164,  45  Atl.  71. 

Tennessee.  Wliite  v.  Blakemore,  76 
Tenn.   (8  Lea)   49. 

Texas.  Phillips  v.  Uerndon,  78  Tex. 
378,  22  Am.  St.  Rep.  59,  14  S.  W. 
857. 

Vermont.  Pawlet  v.  Kelley,  69  Vt. 
30S,  38  Atl.  92. 

Washington.  Frazcr  v.  Miller,  7 
Wash.  521,  35  Pac.  427. 

4  See  criticism  in  Hersey  v.  Bennett, 
28  Minn.  86,  41  Am.  Rep.  271,  9  N. 
W.  590. 

8  The  Peerless,  80  Fed.  942. 

8 United  States  v.  Morgan,  HI  Fed. 
474;  McWhorter  v.  Blumcnthal,  136 
Ala.  668,  96  Am.  St.  Rep.  43,  33  So. 
552;  London  &  San  Francisco  Bank  v. 
Parrott,  125  Cal.  472,  73  Am.  St.  Rep. 
64,  58  Pac.  164. 

TKuker  v.  McTntyre,  43  S.  Car.  117, 
20  S.  E.  976. 

•  Sheldon  v.  Birmin^rhnm  Buildin<r  & 
Loan  Association,  121  Ala.  278,  25  So. 
820. 
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oldest  debt,^  as  to  the  note  of  a  series  which  matures  earliest,^  and 
to  the  earliest  items  of  a  running  account.'  If  the  security  for  an 
earlier  obligation  is  the  same  as  the  security  for  a  later  obligation. 


1  United  States.  Rickerson  Roller 
Mill  Co.  V.  FarreU  Foundry  &  Machine 
Co ,  75  Fed.  654.  23  C  C.  A.  302. 

Alabama.  Golden  v.  Conner,  89  Ala. 
508,  8  So    184. 

Arkansas.  Dunnington  v.  Kirk,  57 
Ark.  595,  22  S.  W.  430;  Goldsmith  v. 
Lewine,  70  Ark   51C,  69  S.  W.  308. 

California.  Moss  v.  Odell,  141  Cal 
335,  74  Fac.  999. 

Colorado.  Ady  &  Crowe  Mercantile 
Co.  V.  Howard,  —  Colo.  — ,  176  Fac. 
323. 

Delaware.  Lod(;e  v.  Ainscow,  1 
Penn.  (Del.)  327,  41  Atl.  187. 

Georgia.  Green  v.  Ford,  79  Ga.  130, 
3  S    E    624. 

Indiana.  Clark  v.  Huey,  12  Ind. 
App.  224,  40  N.  E.  152. 

Iowa.  Brigga  v.  Iowa  Savings  & 
Loan  Association,  114  la.  232,  86  K. 
W.  320. 

Louisiana.  Sleet  v.  Sloct,  109  La. 
302,  33  So  322;  Bloom  v.  Kern,  30  La. 
Ann.  1263. 

Michigan.    Gras-ter  &  Brand  Brewing 
Co.  V.  Rogers,  112  Midi.  112,  67  Am.  St 
Rep.  389,  70  N.  W.  445. 

Minnesota.  JeiTcrson  v.  Cliurch,  41 
Minn.  302,  34  N.  W.  74. 

Mississippi.  Shelby  v.  Brown  (Miss.) 
24  So.  531. 

Missouri.  Beck  v.  Haas,  111  Mo. 
264,  33  Am.  St.  Rep.  616,  20  S.  W. 
19. 

New  Hampshire.  Parks  v.  Ingram, 
22  N.  n.  283,  55  Am.  Dec  153 ;  Doherty 
V.    Cotter,   08   N.   n.   37,   38  Atl.  499. 

New  Mexico.  Arm  i jo  v.  Henry,  14 
N.  M.  181,  25  L.  R.  A.  (N.S.)  275,  89 
Pao.  305. 

North  Carolina.  Miller  v.  Womble, 
122  N.  Car.  i:J5.  29  S.  E.  102, 

Pennsylvania.  Rinhor  v.  Risher,  194 
Pa.  St.  164,  45  Atl.  71. 


Washington.  Frazer  v.  Miller,  7 
Wasli    521,  35   Pac    427. 

West  Virginia.  Rowan  v.  Chenoweth, 
55  W.  Va.  325,  47  S.  E.  80. 

Wisconsin.  Zinns  Mfg.  Co.  ▼.  Men- 
deldon,  89  Wis.  1.33,  61  N.  W.  302. 

Wyoming.  King  v.  Beaumier,  — 
Wyom.    — ,    174    Pac    612 

2  In  re  Stevens.  107  Fed  243;  Genin 
V.  Ingersoll,  11  W.  Va.  549. 

3  England.  Clayton's  Case,  1  Meriv. 
572. 

United  SUtes.  United  State?  v. 
Kirkpatrick.  22  U.  S.  (9  AVl.eat.)  720, 
6  L.  ed  199;  Jones  v.  United  States, 
48  U.  S.   (7  How.)  681,  12  L.  ed    870. 

Alabama.  Golden  v.  Conner,  89  Ala. 
698,  8  So.  148. 

Colorado.  Ady  &  Crowe  Mercantile 
Co.  v.  Howard,  —  Colo.  — ,  176  Pac. 
328. 

Illinois.  Sprague  v.  Hazen winkle,  53 
111.  419. 

Iowa.     Allen  v.  Brown,  39  la.  330. 

Kentucky.  Helm  v.  Commonwealth, 
79  Ky,  C7;  Sternberger  v.  Gowdy,  03. 
Ky.  146,  19  S    W    186. 

Louisiana.  Sleet  v.  Sleet,  109  La. 
302,  33  So   322. 

Michigan.  People  v.  Sheehan,  118 
Midi.  539,  77  N.  W.  88. 

Minnesota.  Winnebago  Paper  Mills 
V.  Travis,  56  Minn.  480,  58  N.  W.  36. 

New  York.  National  Park  Bank  v. 
Seaboard  Bank,  114  N.  Y.  28,  11  Am. 
St.  Rep.  612,  20  N.  E.  632. 

North  Carolina.  Jenkins  v.  Smith, 
72  N   Car.  296 

Oregon.  Patterson  v.  Bank,  26  Or. 
509,  38  Pac   817. 

Pennsylvania.  Pardee  v  Markle, 
111  Pa.  St.  548,  56  Am.  Rep.  299,  6 
Atl.  36. 

Tennessee.  Lippman  ▼.  Boals,  84 
Tenn.  (16  Lea)  283. 
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a  payment  which  has  not  been  applied  by  the  parties  will  be  applied 
by  the  law  to  the  obligation  which  has  matured  first/  If  the  plain- 
tiff maintains  an  action  to  recover  a  number  of  items,  and  if  he 
admits  general  payments  which  exceed  the  amount  of  certain  earlier 
items  which  are  set  forth  in  a  cause  of  action,  a  verdict  in  favor  of 
the  plaintiff  on  such  cause  of  action  must  be  set  aside,  since  by  the 
operation  of  the  law  such  payments  must  be  applied  upon  the 
earlier  items.'  A  change  in  methods  of  bookkeeping  from  the  ''old 
system"  to  the  ''coupon  book"  system  while  an  account  is  running, 
does  not  interrupt  the  account  so  as  to  prevent  a  payment  made 
after  the  change  from  applying  to  items  entered  before  the  change." 
A  change  in  the  membership  of  the  creditor  firm  does  not  change 
the  account  for  purposes  of  approi)riation;  and  if  no  appropriation 
is  made  by  either  party  the  law  will  ai)ply  a  general  payment  to  the 
earliest  unpaid  item  of  the  original  account.^ 

The  rule  that  payment  should  be  applied  to  the  oldest  debt  has 
been  applied  in  cases  where  some  of  the  items  of  an  account  are 
secured,  or  could  be  secured  as  by  lien,  and  others  could  not.*  In 
a  few  cases,  priority  has  been  given  to  the  rule  than  a  payment 
should  be  appropriated  to  an  unsecured  item  as  against  oi><a  which 
is  secured  in  some  way.* 

This  rule  will  not  be  applied  where  it  will  work  injustice.  The 
law  will  not  apply  a  general  payment  to  the  interest  on  a  mortgage 
debt  so  as  to  prevent  the  mortgagee  from  exercising  an  option  to 
declare  the  entire  amount  due.^*  It  has  been  held  that  the  law  will 
not  apply  a  payment  to  a  debt  barred  by  the  Statute  of  Limitations,^^ 
though'there  is  authority  to  the  effect  that  the  law  may  appropriate 
a  general  payment  to  a  debt  barred  by  the  Statute  of  Limitations.^' 


Texas.  Willis  v.  Mclntyre,  70  Tex. 
34,  8  Am.  St.  Rep.  674,  7  S.  W.  C94. 

Virginia.  Smith  v.  Loyd,  38  Va.  (U 
heUrh)   0.35,  37  Am.  Dec    C21. 

Wisconsin.  Unnnnn  v.  Kngelmann, 
49  Wis.  278,  5  N.  W.  791 

4  In  re  American  Paper  Co.,  2.')5  Fed. 
121. 

•  King  V.  Beaumier,  —  Wyom.  — , 
174  Pac.  612. 

6  Goldsmith  v.  Lewine,  70  Ark.  61G, 
69  S.  W.  308. 

TDevaynes  v.  Noble,  1  Meriv  520; 
Schoonover  v.  Osborne,  108  la.  4.'»3,  70 
N.  W.   263;    Forst  v.  Kirkpatrick,  64 


N.  J.  Eq.  578,  54  Atl.  554;  Morgan 
V.  Tarbell,  28  Vt.  498. 

t  Moses  V  Noble,  86  Ala.  407,  5  So. 
181;  Wortliley  v.  Emerson,  116  Mass. 
374 ;  Pond  &  Tlasey  Co.  v.  O'Connor,  70 
Minn.  206,  73  N.  W.  159  [modification 
denied,  73  N.  W.  2481. 

SPierte  v.  Sweet,  33  Pa.  St.  151. 

to  Pctorson  v.  Johnson,  20  Wash.  497, 
55  Pac.  932 

11  FMvn  V  Fry,  106  Mo.  70.  65  S. 
W.  7^1;  Livcrmore  v.  Rand,  26  N.  H. 
85 

WFletrlior  v.  Gillan,  62  Miss.  8; 
Pliipps  V.  Willie,  11  Tex.  Civ.  App. 
186,  32  S.  W.  801. 
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§2840.  Appropriation  as  between  principal  and  interest.    A 

payment  upon  an  interest  bearing  debt  will  be  applied  to  the  inter- 
est in  preference  to  the  principal,^  and  if  the  debtor  is  indebted 
to  the  creditor  in  several  debts,  each  bearing  interest,  payment 
should  be  applied  to  interest  on  all  the  debts  before  it  is  applied  to 
the  principal  of  any  one  debt.*  Even  if  the  payment  is  equal  in 
amount  to  the  principal,  it  must  be  applied  first  to  discharge  over- 
due interest.'  Where  the  law  allows  interest  on  interest,  a  pay- 
ment should  be  applied  first  to  discharge  overdue  interest  on  inter- 
est; second,  to  discharge  overdue  interest;  and  third,  to  discharge 
the  principal.*  If  the  law  does  not  allow  interest  on  interest,  a 
payment  less  than  the  amount  of  the  interest  due  is  to  be  credited 
upon  the  interest,  but  the  balance  of  the  interest  is  not  to  be  added 
to  the  principal.' 

§2841.  Conflict  between  interests  of  debtor  and  creditoiv-- 
Common-law  rule.  When  the  interests  of  the  debtor  require  one 
application  and  those  of  the  creditor  require  another,  we  have  again 
a  conflict  between  the  common-law  rule  and  the  civil-law  rulej  The 
common  law  rule  requires  the  law  to  apply  payments  for  the  bene- 


1  United  States.  Story  v.  Livingnton. 
38  U.  S.   (13  Pet  )   350,  10  L.  ed    200. 

California.  London  &  San  Francisco 
Bank  v.  Parrott,  125  Cal.  472,  73  Am. 
St.  Rep.  64,  53  Pac  164. 

Indiana.  Jacobfl  v.  Ballenger.  130 
Ind.  231,  15  L.  R  A  169.  29  N.  E, 
782. 

Kentucky.  Carter  v.  Sanderson 
(Ky.).  41   S    W.  306. 

Massachusetts.  Fi\j  v.  Bradley,  18 
Mass.    (1   Pick  )    104 

Michigan.      Wallace 
Mich.    190,    21    Am.    St.    Rep    556, 
N.  W.  227; 

Minnesota.  Bay  View  Land  Co  v. 
Myers,  62  Minn.  265,  64  N.  W.  816 

Montana.  Anderson  v.  Perkins,  10 
Mont.  164,  25  Pac    92 

New  Mexico.  Arm! jo  v.  Henry,  14 
N.  M.  181,  25  L.  R.  A.  (N.S.)  275,  89 
Pac.  305. 

North  Carolina.  Johnson  v.  John- 
son, 68  N.  Car.   (5  Jones  Eq  )    167. 


V.    Glaser,    82 
46 


North  Dakota.  Lanf^ton  v  Kops,  — 
N    D    — ,  171  N    W   334 

Ohio.  Miami  Exporting  Co.  ▼.  Bank, 
5  Ohio   260. 

Pennsylvania.  Spires  v.  Hamot,  8 
W  AS  (Pa  )  17;  Kann  v.  Kann,  259 
Pa    St.  583,  103  Atl.  369  (obiter). 

Virginia.  Bo«;p:ess  v.  Goflf,  47  W.  Va. 
139,  34  S.   E    741. 

2  Steel  V  Taylor.  34  Ky.  (4  Dana) 
445;  Genin  v.  Ingersoll,  11  W.  Va.  549. 

•  HenderFon  Cotton  Mfg.  Co.  v.  Low- 
ell Machine  Shops,  86  Ky.  668,  7  S  W. 
142;  People  v.  New  York  County,  6 
Cow.  (N  Y.)  331. 

4Anketel  v.  Converse,  17  O.  S.  11, 
91  Am.  Dec.  115. 

■  Lanprton  v  Kops,  —  N.  D.  — ,  171 
N.   W.   334 

1  "The  difference  between  the  com- 
mon law  and  the  Roman  law  is  to 
be  found  in  the  application  which  the 
law  makes  in  the  appropriation  of  a 
payment  in  the  absence  of  any  sutdo 
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fit  of  the  creditor  in  accordance  with  his  presumed  intention,  where 
this  can  be  done  without  injustice  to  the  debtor.*  Undue  preference 
is  not  to  be  given  to  the  interests  of  the  creditor,  however,  and  in 
most  jurisdictions  it  is  said  that  the  application  which  the  law  wiU 
make  must  be  just,  reasonable  and  equitable ;  and  that  in  making 
such  application  the  law  must  give  due  regard  to  the  interests  of 
both  parties.'  "Where  the  rule  that  the  law  will  apply  payments 
for  the  benefit  of  the  creditor,  is  followed,  a  pa^-ment  will  be  applied 
to  an  unsecured  debt  in  preference  to  one  which  is  secured,*  and  to 
the  debt  secured  by  the  more  precarious  and  less  valuable  of  dif- 


by  either  the  debtor  or  the  creditor. 
The  common  law  appropriates  the  pay- 
ment mo<t  beneficially  for  the  creditor; 
the  civil  law  appropriates  the  payment 
most  beneficially  for  the  debtor.*'  Mc- 
Lauj^blin  v.  Green,  48  Miss    175,  205 

2 In  re  American  Paper  Co,  255  Fed. 
121;  Bell  v.  Bell,  174  Ala  446.  37  t 
R  A  (N.S.)  1203,  66  So  026;  Parker 
V.  Dantzler  Foundry  &  Machine  Works, 
118  Miss.  126,  L  R  A  1919F.  705,  79 
So  82;  Polinj?  v.  Flanagan.  41  W  Va. 
191,  23  S.  E   685 

3  United  States.  United  States  y. 
Kirkpatrick.  22  U  S  (9  Wheat  )  720, 
6  L    ed.  109 

California.  Murdock  v.  Clarke,  88 
Gal    384,  26  Pac.  601. 

Iowa.  Cain  v  Vojrt,  138  la  631,  116 
N.  W.  786. 

Kansas.  Linscott  State  Bank  v. 
Fidelity  A  Deposit  Co ,  94  Kan  30,.145 
Pac.  868 

Kentucky..  Woolfolk  v.  Thomas,  164 
Ky.  43,  174  S.  W.  730. 

Massachusetts.  Blackstone  Bank  t. 
Hill,  27  Mass.  (10  Pick)  129;  Com- 
mercial Bank  v.  Cunningham,  41  Mass. 
(24  Pick.)   270,  35  Am.   Dec    322. 

Michigan.  Van  Sceiver  v.  King,  176 
Midi.  605,  142  N.  W.  1060 

New  York.    Orleans  County  National 

m 

Bank  v.  Moore,  112  N.  Y,  543.  8  Am. 
St.  Rep.  775,  3  L.  R.  A.  302.  20  N.  F. 
357;  Armstrong  v.  McLean,  153  N.  Y. 
490,  47  N.  E.  912. 
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Vermont.  Robinson  v.  Doolittle,  12 
Vt  246. 

West  Virginia.  Wait  v.  Homestead 
Building  Association,  81  W.  Va.  702, 
95  S.  £    203 

Wisconsin.  Hannan  y.  Engelmann, 
49  Wis.  278.  6  N.  W.  791. 

4  United  States.  Sanborn  y.  Stark, 
31  Fed  18;  In  re  American  Paper  Co., 
255  Fed    121. 

Alabama.  Stickney  y.  Moore,  106 
Ala   500.  19  So    76. 

Kentucky.  Offut  v.  Deyine*8  Exr. 
(Ky),  65  S.  W.  428,  53  S  W.  816; 
Bell  &  Coggeshall  Co.  y.  Kentucky 
Ghiss  Works  Co.,  106  Ky.  7,  50  S.  W. 
2,  1002,  51  S.  W.  180  [reversing  on  re- 
hearing. 48  S   W.  4401 

Michigan.  Wood  v.  Callaghan,  61 
Mich  402,  1  Am  St.  Rep.  607,  28  X. 
W.  162. 

North  Carolina.  Lester  y.  Houston, 
101  X.  Car   605,  8  S.  E.  366 

Oklahoma.  St  Louis  &  San  Fran- 
ckco  Ry.  Co.  V.  Rnvia  Granite  Ballast 
Co.,  —  Okla.  — ,  174  Pac.  252. 

Vermont  Still  y.  Buzzell,  60  Vt. 
478,  12  AtL  209;  First  National  Bank 
V.   Johnson,   65   Vt.   382,  26  Atl.   634. 

Washington.  Post-Intclligencrr  Pub- 
lishing Co.  y.  Harris,  11  Wash.  600,  39 
Pac  065. 

Wisconsin.  North  y.  La  Flesh,  73 
Wis.  520.  41  N.  W.  633. 
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ferent  securities.'  Thus  a  general  payment  will  be  applied  to  an 
unsecured  debt  in  preference  to  one  secured  by  mortgage,*  or  by 
a  laborer's  lien  J  or  a  vendor's  lien,*  or  by  collateral  personal  secur- 
ity,* and  to  a  debt  inferior  to  homestead  rights  in  preference  to  one 
superior  to  themJ*  The  rule  that  a  payment  will  be  applied  to  an 
unsecured  debt  in  preference  to  one  which  is  secured,  requires  such 
application,  although  the  secured  debt  was  the  older  one."  Some' 
states  that  hold  that  a  general  payment  will  be  appropriated  to 
an  unsecured  debt  in  preference  to  one  which  is  secured,  recognize 
an  exception  in  case  of  debts  secured  by  personal  security  only. 
It  is  held  that  a  surety  may  insist  on  the  appropriation  of  payments 
to  debts  in  order  of  maturity,  irrespective  of  the  security  afforded 
by  his  liability  thereon."  If  a  receiver  has  been  appointed  for  a 
corporation  and  a  former  debtor  of  such  corporation  continues  to 
buy  goods  of  the  receiver,  a  payment  made  by  such  debtor  .to  the 
receiver  will  be  applied  in  payment  of  goods  bought  from  the 
receiver  and  not  in  payment  of  goods  bought  before  the  receivership 


•  AUtama.  McCurdy  v.  Middleton, 
82  Ala.  131,  2  So.  721;  BeU  v.  Bell, 
174  Ala.  446,  37  L.  R.  A.  (N.S.)  1203, 
66  So.  926. 

California.  California  National  Bank 
V.  Ginty,  108  Cal.  148,  41  Pac.  38. 

Iowa.  Hanson  v.  Manley,  72  la.  48, 
33  N.  W.  357. 

Kentucky.  Blanton  v.  Kice,  21  Ky. 
(5  T.  B.  Mon.)  253. 

New  Jersey.  Leeds  v.  Gifford,  41  N. 
J.  Eq.  464,  5  Atl.  795;  Turner  v.  Hill, 
66  N.  J.  Eq.  203,  39  Atl.  137. 

Jforth  Carolina.  Ramsour  v.  Thomas, 
32  N.  Car.  165. 

PennsyWania.  Pardee  v.  Markle, 
111  Pa.  St.  648,  56  Am.  Rep.  299,  6 
Atl.  36;  Richard's  Estate,  185  Pa.  St. 
155,  39  Atl.   1117. 

Virginia.  Pope  v.  Transparent  Ice 
Co.,  91  Va.  79,  20  S.  E.  940. 

Washington.  Smythe  v.  New  Eng- 
land Loan  &  Trust  Co.,  12  Wash.  424, 
41  Pac.  184. 

West  Virginia.  Poling  v.  Flanagan, 
41  W.  Va.   ini,  23  S.  E.  685. 

•  The  Katie  0*Neil,  65  Fed.  Ill;  Jef- 
fers  V.  Pease,  74  Vt.  215,  52  Atl.  422. 


I  Wagoner's  Appeal,  103  Pfc.  St.  186, 
49  Am.  Rep.  121. 

•  McCauley  v.  Holtz,  62  Ind.  205. 

•  Sanborn  v.  Stark,  31  Fed.  18? 
White  y.  Beem,  80  Ind.  239;  Burks  ▼. 
Albert,  27  Ky.  (4  J.  J.  Mar.)  97,  20 
Am.  Dec.  209;  Burt  v.  Butterworth, 
19  R.  L  127,  32  Atl.  167. 

W  Andrews  v.  Kentucky  Citizens* 
Building  &  Loan  Association  (Ky.), 
70  S.  W.  409.  A  different  result 
was  reached  on  similar  facts  in  First 
National  Bank  v.  HoUings worth,  78 
la.- 575,  6  L.  R.  A.  92,  43  N.  W.  636, 
on  the  theory  that  tlie  superiority 
of  a  debt  to  homestead  rights  was 
not  a  lien,  that  the  rights  of  the 
debtor's  family  should  be  protected, 
and  that  the  law  tended  to  favor  home- 
stead rights. 

II  United  States  Fidelity  &  Guaranty 
Co.  V.  SUte,  81  Kan.  660,  26  L.  R.  A. 
(N.S.)  865,  106  Pac.  1040. 

12  Pardee  v.  Markle,  111  Pa.  St.  548, 
56  Am.  Rep.  299,  5  Atl.  36;  Berghaus 
V.  Alter,  9  Watts  (Pa.)  386;  Black- 
more  V.  Granbery,  98  Tenn.  277,  39  S. 
W.   220. 
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against  which  the  debtor  could  have  used  a  set-off  existing  in  his 
favor  and  against  the  corporation^^ 


§2842.  Civil-law  rule.  The  civil-law  rule  requires  the  law  to 
apply  payments  for  the  benefit  of  the  debtor  in  accordance  with  his 
presumed  intention.^  This  rule  naturally  prevails  in  jurisdictions 
whose  law  is  based  on  the  civil  law;^  but  it  has  been  adapted  in 
some  of  the  states  whose  law  is  common-law ;  and  where  this  rule 
is  followed,  the  law  applies  a  payment  to  the  debt  which  is  most 
burdensome  to  the  debtor.^  Under  this  rule,  payment  will  be  applied 
to  a.  secured  debt,*  as  one  secured  by  mortgage,*  or  chattel  mort- 
gage.* Payment  will  be  applied  to  a  debt  which  bears  interest  in 
preference  to  one  which  does  not,^  and  to  one  bearing  a  higher  rate 
of  interest  in  preference  to  one  bearing  a  lower  rate.*  If  a  trustee 
who  is  individually  indebted  to  a  beneficiary  makes  payments  to 
him  in  excess  of  the  income  arising  from  the  trust  fund,  it  will  be 
presumed  that  the  excess  is  to  be  applied  to  the  individual  debts.* 


13  Parker  v.  Dantzler  Foundry  &  Ma- 
chine Works,  118  Miss.  126,  L.  R.  A. 
1018F,  795,  79  So.  82. 

1  "The  doctrine  of  the  civil  law  upon 
this  subject  has  been  adopted  in  this 
state."  McLaughlin  v.  Green,  48  Miss. 
176,  205;  Poindexter  v.  La  Koche,  15 
Miss.  (7  S.  &  M.)  699;  Hamer  v.  Kirk- 
wood,  25  Miss.  95;  Parker  v.  Dantzler 
Foundry  &  Machine  Works.  118  Miss. 
126,  L.  P.  A.  191 8F,  795,  79  So.  82. 

2San2  Y.  Lavin,  6  Philippine  299; 
Slaughter  v.  Milling,  15  La.  Ann.  526. 

3  Kentucky.  Scott  v.  Fisher,  20  Ky. 
(4  T.  B.  Mon.)  387. 

Maryland.  Clark  v.  Boarman,  89 
Md.  428,  43  Atl.  926. 

Mississippi.  Parker  v.  Dantzler 
Foundry  &  Machine  Works,  118  ^liss. 
126,  L.  P.  A.  19iaF,  795,  70  So  82. 

Pennsylvania.  Harker  v.  Conrad,  12 
S,  &  P.    (Pa.)    301,   14  Am.  Dec.   691. 

Vermont.  Poakes  v.  Bailey,  65  Vt. 
642. 

Texas.  Stanley  v.  Westrop,  16  Tex. 
200. 

4  Louisiana.  Gillard  v.  Huval,  22  La. 
Ann.  426. 


Maryland.  Clark  v.  Boarman,  89 
Md.  428,  43  Atl    926. 

Mississippi  Windsor  v.  Kennedy,  62 
MiHs.  164. 

Tennessee.  Bussey  v.  Gant,  20  Tenn. 
(10  Humph  )  238;  Blackmore  v.  Gran- 
bery.  98  Tenn.  277,  39  S.  W.  229. 

Vermont.  Pobinson  v.  Doolittle,  12 
Vt.  246. 

BFrazier  v.  Lanahan,  71  Md.  131,  17 
Am.  St.  Rep.  516;  Neal  v.  Allison,  60 
MiRs.  175.  In  the  language  of  the 
Louisiana  courts,  payment  will  be  im- 
puted to  the  debt-bearing  mortgage. 
New  Orleans  Ins.  Co.  v.  Tio,  15  La. 
Ann.»174  [citing,  Forstall  v.  Blanchard, 
12  La.  61;  Dunlap  v.  Tarkington,  5 
La.  Ann.  569. 

•  Windsor  v.  Kennedy,  52  Mi^s.   164. 
7  Scott  V.   Fisher.   20   Ky.    (4   T.   B. 

Mon.)   387;   Bus.<jey  v.  Cant,  29  Tenn. 
(10  Humph  )    238. 

•  Massachusetts  v.  Western  Union 
Telegraph  Co,  141  U.  S.  40,  35  L.  ed. 
G2S:  M.ijrarity  v.  Shipman,  82  Va    784. 

•  Calvert  v.  Carter,   18  Md.  73. 
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If  A  orders  goods  from  a  corporation,  intending  to  use  a  claim 
against  the  corporation  as  a  set-off  against  the  price  of  such  goods, 
not  knowing  that  a  receiver  has  been  appointed  for  the  property 
of  such  corporation,  and  if  A,  after  knowledge  of  the  appointment 
of  such  receiver,  orders  other  goods,  a  general  payment  made  by 
A  to  the  receiver  will  be  applied  upon  the  indebtedness  due  from 
A  for  goods  purchased  after  knowledge  of  the  receivership,  and  not 
upon  the  earlier  debt,  since  A  did  not  intend  to  pay  such  debt  ex- 
cept by  use  of  such  set-oflfJ® 

Even  where   payments  arc   to  be  applied   in   the   manner  most 
beneficial  to  the  debtor,  payments  must  be  api)lied  to  interest  first." 

§2843.  Interest  of  third  persons  in  fund  used  for  paym^it. 

Different  questions  arise  where  third  persons  are  interested  in  one 
of  two  obligations,  either  as  principal  or  surety.  In  such  cases  the 
rights  of  third  persons  must  be  considered  and  they  may  override 
even  the  right  of  the  debtor  and  creditor  to  apply  a  payment  by 
mutual  agreement  or  to  change  an  application  once  made.^  If  a 
landlord  has  a  lien  upon  certain  personalty  belonging  to  his  tenant 
which  is  also  encumbered  by  a  mortgage,  and  the  mortgage  is  prior 
to  the  lien  of  the  landlord  for  the  second  year  of  the  tenancy,  and 
if  the  landlord  takes  possession  of  certain  personalty  which  is  sub- 
ject to  both  liens,  the  vabie  of  the  property  thus  taken  should  be 
applied  in  the  first  instance  to  the  rent  for  the  first  year  of  the 
tenancy,  for  which  the  lien  of  the  landlord  was  superior  to  that  of 
the  mortgagee,  even  if  the  landlord  has  obtained  a  judgment  for 
the  rent  due  for  both  years.  In  an  action  by  the  landlord  against 
the  mortgagee  for  the  value  of  property  taken  by  the  mortgagee 
in  satisfaction  of  his  lien,  the  landlord  has  no  right  to  have  the 
amount  of  property  taken  by  the  landlord  prorated  between  the 
two  years  or  applied  to  the.second  year.^  If  A  has.  given  bond  as 
a  public  officer  with  one  set  of  sureties  for  one  period  of  time,  and 
with  a  different  set  of  sureties  for  a  subsequent  period  of  time, 
money  received  and  paid  in  by  A  during  the  second  period  can  not 

10  Parker  V.  Dnntzler  Foundry  &  Ma-  inpa   Bank,    131    la.   606.   117   Am.   St. 

chine  Works,   118  Misa.   126.  L.   R.   A.  Rep.  439,  109  N.  W.  201. 

1918F,  705,  79  So.  82.  See  also,  Farmers'  Ravinjra  Bank  v. 

tt  Johnston  v.  Succession  of  Bobbins,  Jameson,  175  la.  676,  L.  R.  A.   1016E, 

20  La.  Ann.  569,  96  Am.  Dec.  426.  362,  157  N.  W.  460. 

1  Hudson  V.  Wilson,  —   Ala.   — ,  70  .    2  Hudson   v.   Wilson,  —   Ala.   — ,   79 

So.   378;   McLennan   v.   Farmers'   Sav-  So.  378. 
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be  applied  to  an  indebtedness  incurred  by  him  during  the  first 
period,  since  the  efifect  would  be  to  transfer  the  burden  from  the 
sureties  during  the  period  in  which  he  had  become  indebted  to  the 
sureties  during  the  period  in  which  he  discharged  his  obligations 
punctually,'  Not  even  the  specific  agreement  of  the  debtor  and 
creditor  can  operate  to  apply  money  collected  during  the  second 
period  to  the  payment  of  a  deficiency  created  during  the  first  period.* 
However,  in  the  absence  of  a  showing  that  the  fund  paid  in  was 
Qollected  during  the  second  period,  it  will  be  assumed  that  the 
payment  is  made  from  the  private  funds  of  the  official.*  If  a  debtor 
has  the  specific  fund  for  which  another  is  surety  and  the  creditor 
knows  the  source  of  such  fund,  the  debtor  can  not,  even  with  the 
consent  of  the  creditor,  apply  it  to  a  different  debt.'  If  a  surety 
is  bound  under  an  agreement  that  the  loan  thus  made  shall  be  used 
in  paying  for  stored  wheat,  he  is  not  liable  to  those  having  notice, 
if  the  fund  is  diverted  from  this  purpose.^  If  payment  is  made  by 
a  third  person  who  is  liable  as  indorser  for  the  debtor  on  one  of 
several  notes  held  by  the  creditor,  the  creditor  can  not  apply  such 
payment  to  such  other  notes.*  If  A  has  been  induced  to  lend  money 
to  B  through  C's  fraud,  and  A  subsequently  lends  an  additional 
amount  to  B  without  being  induced  by  C's  fraud,  and  B  makes  a 
general  payment  to  A,  as  between  A  and  C,  C  may  insist  that  such 
payment  should  be  applied  to  the  part  of  the  debt  which  was  induced 
by  his  fraud.*  If  money  is  deposited  in  a  bank  in  the  name  of  one 
who  is  not  the  true  owner  thereof,  the  bank  can  not  apply  such 
deposit  to  the  payment  of  the  debt  of  the  nominal  depositor  so  as 
to  deprive  the  real  owner  of  his  interest  in  such  fund.^* 

The  right  of  a  third  person  to  insist  upon  the  application  of 
payments  so  as  to  protect  his  interests  is  subordinate  to  the  pro- 
visions of  the  original  contract  under  which  the   obligation   was 


'United  States  v.  January,  11  U.  S. 
(7  Cranch)  572,  3  L.  ed.  443;  United 
States  y.  Eckford,  42  U.  S.  (1  How.) 
250,  11  L.  ed.  120;  Jones  v.  United 
States,  48  U.  S.  (7  How.)  681,  12  L. 
ed.  870  (obiter). 

4  United  States  v.  January,  11  U.  S. 
(7  Cranch)  572,  3  L.  ed.  443. 

■  Pratt's  Appeal,  41  Conn.  101;  Helm 
▼.  Commonwealth,  79  Ky.  67. 

•  Colerain  v.  Bell,  50  Mass.  (9  Met.) 
499;  Merchants'  Ina.  Co.  v.  Herber,  68 
Minn.  420,  71  N.  W.  624    [criticising, 


Pine  County  v.  Willard,  39  Minn.  125, 
12  Am.  St.  Rep.  622,  1  L.  R.  A.  118, 
39  N.  W.  71]. 

TCrossley  v.  Stanley,  112  la.  24,  84 
Am.  St.  Rep.  321,  83  N.  W.  806. 

•  Memphis  City  Bank  v.  Smith.  102 
Tenn.  467,  62  S.  W.  149. 

•  Farmers'  Savings  Bank  v.  Jameson. 
175  la.  676,  L.  R.  A.  1916E,  362.  157 
N.  W.  460. 

10  McLennan  v.  Farmers'  Savin^^s 
Bank,  131  la.  696,  117  Am.  St.  Rep. 
439,  109  N.  W.  291. 


§2844 


Page  on  Contracts 


5028 


incurred.^'  If  a  number  of  notes  have  been  given,  secured  by  a 
chattel  mortgage,  and  the  mortgage  contains  a  provision  which 
authorises  the  mortgagee  to  apply  the  proceeds  of  the  mortgage  to 
such  notes  as  he  may  elect,  a  third  person  who  is  a  surety  upon  two 
of  such  notes  can  not  insist  on  a  pro  rata  distribution  of  the  pro- 
ceeds among  the  diflferent  notes  secured  by  the  mortgage  if  the 
creditor  elects  to  apply  the  proceeds  of  the  mortgage  to  the  notes 
upon  which  such  third  person  is  not  a  surety."  If  a  mortgagor 
borrows  money  under  a  contract  by  which  such  loan  is  to  be  applied 
to  the  discharge  of  certain  debts  which  were  not  secured,  and  also 
to  the  discharge  of  one  of  the  mortgages  by  which  the  realty  was 
already  encumbered,  the  fact  that  such  mortgagor  has  agreed  with 
one  to  whom  he  has  sold  the  loan  to  apply  the  proceeds  of  such 
loan  to  the  discharge  of  both  of  the  mortgages  upon  such  land,  does 
not  entitle  the  purchaser  to  treat  such  mortgages  as  paid  by  reason 
of  such  application  as  against  the  mortgagee." 

§2844.  Source  of  payment  as  affecting  appropriatioxL  If  a 
payment  is  made  from  a  given  fund  or  from  a  given  source,  such 
pajonent  must  be  applied  to  a  debt  which  is  a  lien  upon  such  fund 
or  which  is  a  liability  against  such  source  as  against  other  debts, 
unless  the  parties  who  would  be  prejudiced  by  a  different  applica- 
tion acquiesce  therein.^  If  collateral  security  has  been  given  to 
secure  a  debt  upon  which  a  surety  is  also  liable,  the  proceeds  of  such 
collateral  security  must  be  applied  to  the  discharge  of  the  principal 
debt  as  between  the  creditor  and  the  surety.*    If  material  which 


11  Advance  Thresher  Co.  v.  Hopran,  74 
O.  S.  307,  78  N.  E.  430;  Schirber  v. 
Greene,  80  Or.  1,  173  Pac.  256. 

12  Advance  Thresher  Co.  v.  Hogan,  74 
O.  S.  307,  78  N.  E   436. 

13  Schirber  v.  Greene,  80  Or.  1,  173 
Pac.  256. 

1  England.  Young  v.  English,  7 
Beav.  10. 

Illinois.  K.  Hans  Electric  &  Mfg. 
Co.  V.  Springfield  Amusement  Park  Co., 
236  111.  452,  23  L.  R.  A.  (N.S.)  620, 
86  N.  E.  248. 

Iowa.  Sioux  City  Foundry  &  Mfg. 
Co  V.  Morten,  174  la.  332,  L.  R.  A. 
19ICD,  1247,  156  N.  W.  367. 


Minnesota.  Merchants'  Ins.  Co.  ▼. 
Herber,  68  Minn.  420,  71   N.  W    624. 

Nebraska.  Lee  v.  Storz  Brewing 
Co.,  75  Neb.  212,  106  N.  W.  220. 

South  Carolina.  Ileyward-Williams 
Co  V.  Zeigler,  106  S  Car.  425,  91  8. 
E.  208. 

Vermont.  Thorp  v.  Croto,  79  Vt. 
.300.  10  L.  R.  A.  (N.S.)  1166,  65  Atl. 
562. 

Virginia.  Ross  v.  McLauchlan,  48 
Va.   (7  Gratt.)   86. 

West  Virginia.  Farr  ▼.  Weaver,  — 
W.  Va.  — .  99  S.  E.  305. 

2  Elizabeth  City  First  National  Bank 
v.  Scott,  123  N.  Car.  538,  31  S.  E. 
819. 
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has  been  delivered  under  a  contract  is  returned  in  part,  credit  for 
such  material  must  be  a  credit  upon  the  contract  under  which  it 
was  delivered,  and  not  a  general  credit  upon  all  accounts  of  the 
party  who  returned  such  material,  as  far  as  the  rights  of  a  prop- 
erty owner  whose  property  is  subject  to  a  lien  for  such  material  are 
concerned.'  If  the  loss  under  an  insurance  policy  has  been  paid  to 
a  mortgagee  for  whose  benefit  such  insurance  was  effected,  such 
proceeds  must  be  applied  to  the  mortgage  indebtedness  as  it  falls 
due/  The  proceeds  of  the  sale  of  a  mortgaged  property  must  be 
applied  to  the  discharge  of  the  mortgage  debt.'  If  a  contractor 
makes  a  payment  to  a  materialman  out  of  funds  paid  to  him  by  a 
given  property  owner,  the  materialman  can  not  apply  such  pay- 
ment to  an  indebtedness  of  the  contractor  growing  out  of  another 
transaction.* 


§  2845.  Creditor's  ignorance  or  knowledge  of  interest  of  third 
person  or  source  of  fund.  In  some  jurisdictions  the  general  rule 
that  paymonts  from  a  fund  must  be  api)lied  so  as  to  exonerate  such 
fund,  is  affected  by  the  knowledge  or  the  ignorance  of  the  creditor 
to  whom  such  payment  is  made,  of  the  fund  or  source  from  which 
such  payment  is  made.  If  the  creditor  knows  of  the  source  of  the 
payment  or  of  the  fund  from  which  it  is  made,  it  is  said  in  many 
jurisdictions  that  he  can  not  apply  such  payment  in  any  other  way 
except  to  the  exoneration  of  such  fund  or  source  even  with  the 
consent  of  the  debtor  who  makes  the  payment,  as  long  as  other 
persons  would  be  prejudiced  by  any  other  application  of  such  pay- 
ment.^ If  a  materialman  or  a  subcontractor  knows  that  a  payment 
which  is  made  to  him  by  the  principal  contractor  is  made  from 
funds  which  were  paid  to  the  principal  contractor  by  a  property 
owner  under  a  specific  contract,  such  subcontractor  or  materialman 


3R.  Haas  Electric  &  Mfg.  Co.  ▼. 
Springfield  Amusement  Park  Co.,  236 
111.  452,  23  L.  R.  A«  (NS)  620,  86  N. 
E.  248. 

*  Thorp  V.  Croto,  79  Vt.  390,  10  L. 
R.  A.  (NS.)  1166,  65  All   562. 

BSt.  Louis  &  San  Francisco  By.  Co. 
▼.  Ravia  Granite  Ballast  Co.,  —  Okla. 
— ,  174  Pac  252. 

I  Sioux  City  Foundry  &  Mfg.  Co.  v. 
Merton,  174  la.  332,  L  R.  A.  1916D, 
1247,  166  N.  W  307;  Mills  v  Olsen,  43 
Mont.    129,   115   Pac.  33;    Crane   Bros 


Mfg  Co  V.  Keck,  35  Neb.  6R3.  63  N  W. 
6(16;  Lee  v  Slorz  Brewin^^  Co,  75 
Neb.  212,  106  N.  W.  220;  Boyer-Van 
Euran  Lumber  &  Coal  Co  v  Colonial 
Apartment  House  Co ,  94  Neb  180,  142 
N.  W    519. 

1  Mills  V,  Olsen,  43  Mont.  129,  115 
Pac.  33;  Lee  ▼.  Storz  Brewin^r  Co.,  75 
Neb  212,  106  N.  W  220;  Crane  Co. 
T  Pacific  Heat  &  Power  Co .  36  Wash. 
95,  78  Pac  460;  Farr  v.  Weaver,  — 
W.  Va.  — ,  99  S.  E   395. 
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must  apply  such  payment  to  the  discharge  of  indebtedness  growing 
out  of  such  contract.^  If  a  third  party  whose  property  is  subject 
to  a  lion  to  secure  a  certain  debt  furnishes  the  debtor  with  money 
to  discharge  such  debt,  and  the  creditor  knows  of  the  source  of 
such  fund,  such  jwiynient  can  be  applied  only  to  the  debt  which  is 
secured  by  such  lien.' 

In  some  jurisdictions,  however,  it  seems  to  be  held  that  the 
knowledge  of  the  creditor  is  immaterial,  and  that  if  the  fund  which 
is  paid  by  the  debtor  is  the  property  of  the  debtor  and  not  merely 
a  tnist  fund  for  the  property  of  another,  such  payment  is  subject 
to  the  ordinary  rules  of  appropriation  of  payments  as  between  the 
debtor  and  the  creditor  without  reference  to  the  fund  or  the  source 
from  which  the  payment  is  made.*  Where  this  view  prevails,  a 
principal  contractor  to  whom  a  payment  under  a  contract  has  been 
made  by  the  property  owner,  may  apply  such  money  to  the  pay- 
ment of  his  debts  as  he  chooses,  without  regard  to  the  interests  of 
the  property  owner.*  In  some  of  the  jurisdictions,  however,  in 
which  this  view  has  been  expressed,*  it  has  subsequently  been  dis- 
approved.^ 

If  the  creditor  to  whom  the  payment  is  made  is  ignorant  of  the 
fund  or  the  source  from  which  such  payment  is  made,  it  is  held  in 
some  jurisdictions  that  such  payments  are  governed  by  the  ordinary 
rules  of  appropriation  of  payments  as  between  the  debtor  and  the 
creditor;  and  that  in  such  case  it  is  not  necessary  that  such  pay- 
ment should  be  so  appropriated  as  to  exonerate  the  fund  or  the 
source  from  which  such  payment  comes.*  Wliere  this  view  pre- 
vails, a  subcontractor  or  materialman  w^ho  does  not  know  the  source 
of  the  fund  from  which  the  principal  contractor  makes  a  payment, 
is  not  bound  to  make  investigation ;  but  he  may  treat  such  payment 
as  the  property  of  the  principal  contractor  and  he  may  appropriate 


JMiUs  V.  Olflen,  43  Mont.  120,  115 
Par.  33;  Lee  v.  Storz  Brewinj?  Co.,  75 
Neb.  212,  106  N.  W.  220;  Crane  Co. 
▼.  Pacific  Heat  &  Power  Co.,  36  Wash. 
05,  7S  Pac.  460. 

IFarr  v.  Weaver,  —  W.  Va.  — ,  99 
8.  E  305. 

4W.  H.  Pipkorn  Co.  v.  Evan<^Ucal 
Lutheran  St.  Jacobi  Society,  144  Wis. 
601,  120  N.  W.  516. 

iW.  H.  Pipkorn  Co.  ▼.  Evangelical 
Lutheran  St.  Jacobi  Society,  144  Wis. 
501,  120  N.  W.  516. 


•  Pn^t  Sound  State  Bank  v.  Gal- 
lucci,  82  Wash.  445,   144  Pac.  608. 

TB.  F.  Sturtevant  Co.  v.  Fidelity  ft 
Hepoftit  Co.,  02  Wash.  52,  L.  R.  A. 
1017C,  630,  158  Pac.  740. 

t  Chicago  Lumber  Co.  ▼.  Douglaa,  89 
Kan.  303,  44  L.  R.  A.  (N.S.)  843.  131 
Pac.  563;  Geor^  H.  Sampaon  Co.  v. 
Commonwealth,  208  Mass.  372,  94  N. 
E.  473;  B.  F.  Sturtevant  Co.  v.  Fidelity 
&  Deposit  Co.,  02  Wash.  52,  L.  R.  A. 
1017C,  630,  158  Pac.  740. 
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it  to  the  payment  of  some  debt  other  than  the  debt  growing  out  of 
the  contract  under  which  such  contractor  had  received  such  fund 
from  the  property  owner.' 

In  other  jurisdictions  the  interests  of  the  person  who  furnishes 
the  fund  from  which  the  debt  is  paid  eventually,  or  who  has  a 
financial  interest  in  a  fund  or  in  property  by  which  such  debt  is 
secured,  are  regarded  as  of  paramount  importance,  even  though  the 
creditor  to  whom  the  payment  is  made  is  ignorant  of  the  fund  or 
of  the  source  of  payment.^'  If  a  surety  furnishes  money  to  the 
principal  debtor  for  the  discharge  of  the  debt,  it  is  held  that  the 
creditor  must  apply  it  to  such  debt,  even  if  he  does  not  know  of  the 
source  of  such  paymentJ^  If  a  contractor  has  made  a  general  pay- 
ment to  a  subcontractor  or  materialman  out  of  funds  paid  him  under 
a  given  contract  by  the  property  owner,  and  if  the  subcontractor 
or  materialman  in  ignorance  of  the  source  of  such  payment  has 
applied  it  to  a  debt  of  the  contractor  arising  out  of  a  different 
building  contract,  and  if  he  has  released  the  lien  for  the  debt  to 
which  he  has  appropriated  such  payment,  it  is  held  that  the  prop- 
erty owner  by  whom  such  payment  was  made  to  such  contractor 
may  insist  upon  its  appropriation  to  debts  due  to  subcontractors 
and  materialmen  incurred  in  the  performance  of  such  contract,  so 
as  to  relieve  such  property  from  mechanics'  liens.^* 

§2846.  Appropriation,  when  immaterial  In  the  absence  of 
facts  differentiating  debts,  it  has  been  held  that  the  law  will  apply 
payments  pro  rataJ  If  no  practical  difference  exists  in  legal  effect 
between  an  appropriation  made  without  legal  authority  and  one 
made  in  accordance  with  law,  the  law  will  not  interfere  to  change 
the  appropriation  as  made.  Thus  if  two  notes  are  secured  by  a 
mortgage,  application  by  the  creditor  of  a  payment  to  the  last  to 
fall  due  instead  of  to  the  first  is  not  prejudicial  to  the  debtor,  where, 
even  if  such  payment  had  been  applied  to  the  first  note,  a  balance 


•  Crane  Co.  v.  Wichita  Union  Termi- 
nal Ry.,  08  Kan.  336,  158  Pac.  59;  R 
F.  Stnrtevant  Co.  ▼.  Fidelity  ft  De- 
posit Co.,  92  Waah.  52,  L.  R.  A  1917C, 
630,  158  Pac.  740;  Farr  ▼.  Weaver,  — 
W.  Va.  — ,  99  S.  E.  396. 

10  Sioux  City  Foundry  A  Mfg.  Co  ▼. 
Merten,  174  la.  332,  L.  R.  A.  1916D, 
1247.  156  N.  W.  367. 


11  Columbia  Digger  Co.  ▼.  Rector,  215 
Fed    618 

12|f^oux  City  Foundry  ft  Mfg  Co.  ▼. 
Merten,  174  Ta  332,  L.  R.  A.  1916D, 
1247.  156  N    W.  367. 

1  Turner  y  Hill,  56  N  J  Eq  293, 
39  At]  137;  Swisher  ▼.  McWhinney,  64 
O  S.  343,  60  N  E.  565;  Wetmore  ft 
Morse  Granite  Co.  v.  Ryle,  —  Vt.  — , 
107  Ail.  109. 
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would  be  due  thereon,  Avliick,  by  the  terms  of  the  mortgage,  would 
make  the  second  note  due  and  payable  at  the  option  of  the  mort- 
gagee.^ If  ther  debtor  owes  two  notes  of  equal  amounts  to  the  same 
payee,  secured  in  the  same  way  and  indorsed  to  tAvo  different 
holders,  and  he  directs  a  payment  due  to  him  from  the  indorser  to 
be  applied  on  one  of  such  notes,  the  application  of  such  payment 
to  the  other  note  is  in  no  way  prejudicial  to  the  debtor  and  is 
binding.' 

§2847.  Involuntary  payments.  The  general  rules  as  to  the 
application  of  payments  have  no  effect  in  case  of  involuntary  pay- 
ments, coerced  by  the  law.  Neither  debtor^  nor  creditor^  can 
direct  the  application  of  involuntary  payments  compelled  by  legal 
process.  Even  if  a  mortgage  is  given  voluntarily,  payment  as  the 
result  of  a  foreclosure  suit  is  not  voluntary,  and  the  debtor  can 
not  direct  the  payment.'  A  payment  of  a  claim  by  a  receiver  is 
treated  as  an  involuntary  payment  in  this  sense.* 

Involuntary  payments  have,  in  some  jurisdictions,  been  applied 
to  unsecured  rather  than  to  secured  indebtedness.'  Under  some 
circumstances  the  opposite  rule  has  been  applied.  A  payment  by 
an  assignee  in  insolvency  will  be  applied  to  a  debt  secured  by  a 
mortgage  in  preference  to  one  not  so  secured,  since  the  assignee 
represents  the  creditors  as  well  as  the  debtor.*  Another  rule  isome- 
times  followed  in  such  cases  is  to  prorate  the  payment  among  the 
several  debts,  irrespectivr  of  the  collateral  security  held  for  each.' 


1  Woodward  v.  Brown,  119  Cal.  283, 
83  Am.  St.  Rep.  108,  51  Pac.  2  [modi- 
fied in  banc,  61  Pac.  542]. 

3  Forbes  v.  Morehead  (Ky.),  68  S.  W. 
082. 

1  Van  Buren  County  Saving's  Bank  v. 
RockweH,  154  la.  20,  134  N.  W.  424; 
KInkead  v.  Peet,  164  la.  65,  145  N  W. 
313;  Orleans  County  National  Bank  v. 
Moore,  112  N.  Y.  543,  8  Am.  St.  Bep. 
775,  3  L  R.  A.  302,  20  N.  E.  357; 
Wetmore  A  Morse  Granite  Co.  v.  Ryle, 
—  Vt.  — ,  107  Atl.  109. 

SBlaokstone  Bank  y.  Hill,  27  ^fass. 
(10  Pick)  129;  Ca^e  v.  Her,  13  Miss. 
410,  43  Am.  Dec.  621;  Bergdoll  v  Sopp, 
227  Pa  St.  363,  76  Atl  64;  Herr  ▼. 
I.anca8ter  Trust  Co.,  237  Pa.  St  344, 
85  Atl  443;  Wetmore  4  Morse  Granite 
Co.  V    Ryle,  —  Vt    — .  107  AtL  109. 


3  Orleans  County  National  Bank  ▼. 
Moore,  112  N.  Y.  543,  8  Am.  St.  Rep. 
776,  3  L.  R.  A.  302,  20  N.  E.  367. 

4  Wetmore  &  Mor-ie  Granite  Co.  ▼. 
Ryle,  —  Vt.  —    107  Atl.  109. 

B  California  National  Bank  v.  Ginty, 
108  Cal.  148,  41  Pac.  38;  Small  v. 
Older,  57  la.  326,  10  N  W.  734 ;  Hanson 
V.  Manley,  72  la  48,  33  N.  W  357; 
Citizens'  Bank  v.  Wliinery,  110  la.  390, 
81  N.  W.  694;  Smith  v.  Moore,  112 
la.  60,  83  N.  W.  813;  Wilson  v.  Allen, 
11  Or.  164,  2  Pac.  91. 

•  Bell  &  Cog^eshall  Co.  v.  Kentucky 
Glass  Works  Co ,  106  Ky  7,  50  S.  W 
1092,  51  S.  W.  180  [reversing  on  re- 
faearin^ir,  48  S  W.  440]. 

7  Florida.  Cohen  v  I/Enc?le,  29  Fla 
655  [sub  nomine,  Cohen  v.  Bank,  11 
So.  44]. 
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If  a  claim  which  is  filed  with  a  receiver  consists  of  a  note  and  an 
account,  and  a  dividend  is  paid  on  the  claim,  such  dividend  should 
be  prorated  between  the  note  and  the  account,  although  parties 
other  than  the  creditor  in  question  were  interested  in  the  note.* 

Special  questions  may  arise  where  a  particular  fund  has  been 
appropriated  by  the  debtor  in  advance  to  the  payment  of  a  specific 
debt.  Thus  a  debtor  may  give  to  his  creditor  a  mortgage  or  lien 
on  specific  property.  Since  the  law  is  often  invoked  to  sell  such 
property,  the  question  of  appropriation  in  advance  is  often  com- 
plicated with  questions  of  involuntary  payments.  The  proceeds  of 
property  encumbered  by  a  lien,*  or  mortgage,^*  should  be  applied 
to  the  payment  of  the  debt  secured  thereby.  Money  paid  to  a 
mortgagee  on  account  of  loss  of  property  secured  by  a  chattel 
mortgage  must  be  applied  by  him  to  the  mortgage  debt."  A  part- 
nership borrowed  money  of  A,  secured  in  part  by  a  first  mortgage, 
in  part  by  a  second  mortgage  on  improved  realty  and  in  part  not 
secured;  and  insurance  policies  covering  such  realty  were  indorsed 
to  A  as  collateral  security.  The  building  was  destroyed  by  fire; 
and  the  insurance  money  was  paid  to  A,  who  credited  it  so  as  to 
discharge  the  debt  secured  by  the  first  mortgage  and  the  balance 
npon  unsecured  debts.  It  was  held  that  as  against  the  heirs  of  a 
deceased  partner,  A  must  credit  the  balance  upon  the  debt  secured 
by  the  second  mortgage."  In  some  eases  where  the  same  security 
covers  several  debts,  the  creditor  has  a  right  to  make  application 
among  such  debts.  Mortgagees  in  possession  claiming  under  several 
mortgages  may  apply  the  rents  and  j)rofits  to  the  different  mortgage 
debts  as  they  please."  So  in  case  of  foreclosure  of  a  mortgage 
securing  several  debts,  it  was  held  that  the  mortgagee  could  apply 


Massachnsetts.  OomTnerclal  Bank  v. 
Cunningham,  41  Mass.  (24  Pick.)  270, 
35  Am.  Dec.  322;  Browning  v.  Carfton, 
1C3  Mass.  255,  39  N.  E.  1037. 

Michigan.  Shelden  v.  Bennett,  44 
Mich.  634,  7  N.  W.  223. 

New  York.  Orleans  County  National 
Bank  v.  Moore,  112  N.  Y.  543,  8  Am. 
St.  Rep.  775,  3  L.  R.  A.  302,  20  N.  E. 
357. 

Vermont.  Wetmore  &  Morse  (iranlte 
Co.  v..  Ryle,  —  Vt.  — .   107   All    100. 

•  Wetmore  &  Morse  Granite  Co.  v. 
Ryle,  —  Vt   — ,  107  All.  100 

•  Strickland  v.  Hardie,   82  Ala.   412, 


3  So.  40;  Clements  v.  Draper,  108  Ala. 
211,  10  So.  25. 

10  Armstrong  v.  McLean,  163  N.  Y. 
490,  47  N.  E.  912;  Summer  v.  Kelly, 
38  S.  Car.  507,  17  S.  E.  364. 

11  Sherman  v.  Foster,  158  N.  Y.  587, 
53  N.  E.  504.  (A  third  person  was 
surety  for  the  mortgage  debt.) 

12Burbank  v.  Buhler,  108  La.  30,  32 
So.  201.  (Under  the  civil  law  rule  in 
force  in  this  state  probably  any  gen- 
eral payment  should  have  been  so  ap- 
plied.) 

18  Leach  v.  Curtin,  123  N.  Car.  85,  31 
S.   E.  296. 
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the  proceeds  to  such  of  said  debts  as  were  not  otherwise  secured.^* 
So  if  personal  property  is  pledged  to  secure  certain  debts,  some  of 
which  are  not  otherwise  secured  and  others  of  which  are  secured  also 
by  personal  security,  the  creditor  may  apply  the  proceeds  of  such 
pledge  to  the  debts  otherwise  unsecured.''  According  to  some 
authorities,  the  law  will  apply  the  proceeds  of  mortgaged  realty  pro 
rata  among  the  different  debts  secured  thereby,  irrespective  of  the 
order  of  their  maturity  '•  or  assignment."  Other  authorities  apply 
the  proceeds  to  the  debts  in  order  of  their  maturity. 

§  2848.  What  amounts  to  appropriation  by  debtor.  Pa3rment 
made  in  pursuance  of  a  pre-ezisting  contract  as  to  its  application 
is  treated  in  law  as  being  so  applied,'  especially  if  the  rights  of 
third  persons  are  prejudiced  thereby,  as  where,  in  reliance  upon  an 
agreement  to  apply  a  payment  to  a  debt  secured  by  a  deed  of  trust, 
a  third  person  has  acquired  a  lien  upon  the  property  secured  by 
such  trust  deed.*  Under  a  contract  to  pay  rent  by  doing  certain 
work  no  further  application  of  such  payment  is  necessary.  The 
mere  doing  of  such  work  operates  as  such  payment.' 

Payment  made  pursuant  to  a  contemporaneous  agreement  is 
treated  in  law  as  being  so  appropriated.^  If  a  debtor  tenders  a 
payment  on  condition  that  such  payment,  as  well  as  former  pay- 
ments, shall  be  applied  to  a  certain  debt,  the  acceptance  of  the 
later  payment  amounts  to  an  application  of  such  payment  and  of 
such  prior  payments.'  A  prior  direction,  which  does  not  amount 
to  a  contract,  may  be  changed  by  the  debtor  when  payment  is 
made.' 

If  there  is  no  agreement  as  to  the  application  of  a  payment,  and 
the  debtor  intends  a  specific  application  of  a  payment  made  by  him, 
he  must  notify  the  creditor  of  his  intention.^    Such  notice  may  be 


t4  Smith  V.  Moore,  112  la.  60,  83  X. 
W.  813. 

« Wilcox  V.  Fairhaven  Bank,  89 
Mass.  (7  All.)  270. 

IIMaddox  v.  Teague,  18  Mont.  693, 
47  Pac.  209. 

HMaddox  v.  Teague,  18  Mont.  503, 
47  Pac.  209. 

IKetchum  v.  St.  Louis,  101  U.  S. 
306,  25  L.  ed.  999;  Wyman  y.  Herard, 
9  Okla.  35,  59  Pac.  1009. 

20oney  v.  Laird,  153  Mo.  408,  77  Am. 
St.  Kep.  721,  63  a  W.  9«. 


» Stanley  v.  Turner,  68  Vt.  315,  35 
Atl.  321. 

4  Augusta  Cooperage  Co.  v.  Parham, 
—  Ark.  — ,  213  S.  W.  737;  Hansen  ▼. 
Rounsavell,  74  III.  238  (obiter). 

■  Royal  Colliery  Co.  v.  Alwart  Broa. 
Coal  Co.,  276  HI.   193,  114  N.  E.  490. 

I  Ray  V.  Borgfeldt,  169  Oal.  253,  146 
Pac.  679  (obiter). 

TLong  V.  Miller,  93  N.  Oir.  233;  HiQ 
▼.  Southerland,  3  Va.  (1  Wash.)   128. 
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given  in  express  terms,*  or  it  may  be  implied  from  the  circum- 
stances of  the  payment.'  If  the  interest  ef  a  debtor  under  a  condi- 
tional sale  contract  mmU  be  forfeited  if  payments  made  by  him  are 
not  applied  to  a  note  whit*h  he  has  given  in  pursuance  of  such 
contract  of  conditional  sale,  instead  of  being  applied  to  a  demand 
note,  his  conduct  in  making  payments  without  indicating  to  which 
note  they  are  to  be  applied  will  be  regarded  under  the  circumstances 
as  equivalent  to  a  direction  to  apply  them  to  the  note,  default  of 
which  will  terminate  his  rights  under  the  contract.^' 

The  secret  intention  of  the  debtor  has  no  legal  effect."  An 
entry  or  memorandum  made  by  the  debtor  and  not  brought  to  the 
attention  of  the  creditor  is  not  a  sufficient  application." 


•  Torhune    v.    Culton,    12   X.    J.    Ia{ 
232. 

9  England.  Shaw  v.  Picton,  4  Barn. 
&  C.  715. 

Arkansas.  Terry  v.  Klein,  133  Ark. 
366,  201  S.  W.  801. 

California.  Kay  v.  Borjrfolt,  IGO  Cal. 
253,  146  Pac.  679. 

Connecticut.  Cavanaugh  v.  Marbli*, 
80  Conn.  389,  15  L,  R.  A.  (X.S.)  127, 
68  Ail.  853. 

North  Carolina.  Stono  Co.  v  Rich, 
160  N.  Car.  161,  75  S.  E.  1077  (obiter). 

Vermont.  Ballantine  v.  Fcnn,  88  Vt. 
166,  92  Atl.  3. 

10 Cavanaugh  v.  Marble,  80  Conn,  389, 
15   L.   R.   A.    (N.S.)    127,   68  Atl.   853. 

"It  ia  unquestionable  that  tlie  debtor 
in  making  a  payment  may  ordinarily 
direi't  to  which  of  two  or  more  debts 
due  from  him  to  the  creditor  the  pay- 
ment shall  be  applied,  and,  if  he  faiU 
to  8o  direct  the  creditor  ordinarily 
may  apply  it  as  he  may  elect.  But 
it  is  not  necessary  that  the  debtor 
should  direct  the  application  in  express 
words.  If  his  intention  as  to  the  ap- 
plication appears  from  the  facts  and 
circumstances  connected  with  the  pay- 
ment and  his  purpose  can  be  fairly 
implied  therefrom  by  the  creditor,  that 
is  enough.  Sawyer  v.  Tappan,  14  N. 
H.  352;  Lauten  v.  Rowan,  69  N.  H. 
215;    Roakes    v.    Bailey,   65    Vt.    642; 


Pardee  v.  Markle,  111  Pa.  648,  60  Am. 
Rep.  2*)9,  5  Atl.  36;  Perot  v.  Cooper, 
17  Culo.  80,  31  Am.  St  Rep.  258,  28 
Pac.  391 J  Newmarch  v.  Clay,  14  East, 
2:{9.  The  court  has  found  that  it  wa« 
always  the  intention  of  the  payors  that 
the  jMiyments  should  apply  on  the  note 
for  $74250.  We  think  that  the  court 
was  right  in  its  conclusion  that  the 
facts  and  circumstances  known  to  the 
plaintiflfs  at  the  time  the  payments 
were  made  were  such  that  they  were 
bound  to  presume  that  the  payments 
were  to  apply  on  that  note.  It  was 
payable  in  mstalments.  The  condi- 
tions of  the  sale  were  broken  if  the 
instalments  were  not  paid.  The  first 
two  payments  were  made  before  the 
existence  of  the  mortgage  note.  The 
latter  note  was  not  payable  in  instal- 
ments, but  on  demand,  and  no  actual 
demand  for  its  payment  is  shown.  Un- 
der such  circumstances,  the  plaintiffs 
were  not  warranted  in  assuming  that 
the  vendees  sent  these  payments,  in* 
tending  tluit  the  plaintiffs  might  apply 
them  to  either  note  at  their  option." 
Cavanaugh  v.  Marble,  80  Conn.  389,  16 
L.  R.   A.    (N.S  )    127,  68  Atl.  853. 

11  Pearce  v.  Walker,  103  Ala.  250,  16 
So.  568 

WTerhune  v.  Colton,  12  N.  J.  Eq. 
232;   Brice  v.  Hamilton,  12  S.  Car.  32 
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§  2849.  What  amounts  to  appropriation  by  creditor.  The  cred- 
itor may  make  an  appropriation  of  a  payment  by  his  intention  to 
make  such  appropriation,  together  with  some  outward  and  visible 
act  which  makes  such  intention  manif^stJ  An  act  which  is  in  its 
nature  ambiguous  does  not  amount  to  an  appropriation.^  The  act 
of  the  creditor  in  indorsing  a  payment  on  a  note,  does  not  show 
an  appropriation  of  such  pajrment  to  the  interest  on  such  note.' 
The  act  of  the  creditor  in  giving  a  receipt/  or  in  rendering  to  the 
debtor  an  account  which  shows  an  appropriation,*  amounts  to  an 
appropriation.  The  legal  effect  of  the  act,  as  well  as  the  express 
language  which  is  used,  may  be  considered  in  order  to  determine 
whether  a  payment  has  been  appropriated  or  not*  The  act  of  the 
creditor  in  rendering  an  account  on  which  a  general  credit  is  en- 
tered, is  held  to  show  an  appropriation  of  such  payment  to  the 
earliest  items.^  The  act  by  which  the  creditor  manifests  his  inten- 
tion to  make  an  appropriation  need  not  be  performed  with  the  sole, 
or  even  with  the  primary,  intention  of  making  an  appropriation  of 
such  payment  by  the  performance  of  such  act.'  If  the  creditor  has 
a  right  to  make  an  appropriation  of  a  payment,  his  act  in  filing  a 
petition  to  recover  a  balance  due  on  a  specified  debt  amounts  to  an 
appropriation  of  a  payment  to  another  debt,  so  as  to  leave  the 
balance  which  he  seeks  to  recover.'  This  principle  has  been  applied 
to  a  case  in  which  a  public  corporation  was  the  creditor  and  in 
which  the  appropriation  was  not  made  by  the  ofiicers  which  had 
charge  of  the  finances  of  such  public  corporation,  but  at  the  trial 
of  whicji  no  obligation  as  to  the  method  of  appropriating  such  pay- 
ment was  madc.^' 

Whether  the  creditor  must  notify  the  debtor  of  an  application 
made  by  himself  is  a  question  on  which  there  is  some  conflict  of 


tCory  V.  The  Mecca  [1897],  A.  C. 
280;  State  v.  Blakcmore,  275  Mo.  695, 
205  S.  W.  626;  Egolf  Building  A  Loan 
Association  v.  Cleaver,  228  Pa.  St.  60, 
77  Atl.  245  (obiter);  Wait  v.  Home- 
stead  Building  Association,  81  W.  Va. 
702,  95  S.  E.  203. 

2  Fellows  V.  Cbristenden,  28  S.  D.  353, 
133  N.  W.  814;  Wait  v.  Tlomestead 
Building  Association,  81  W.  Va.  702, 
95  S.  E.  203. 

8  Fellows  V.  Christenaen,  28  R.  D.  353, 
133  N.  W.  814 

•  Smith  V.  Wood,  1  N.  J.  Eq.  74. 


•  People  V.  Grant,  139  Mich.  26,  102 
N.  W.  220. 

•  People  V.  Grant,  139  Mich.  26,  102 
N.  W.  226. 

7  People  V.  Grant,  139  Mich.  26,  102 
N.  W.  226. 

•  Hajnes  v.  Waite,  14  Cal.  446;  State 
V.  Bhikemore,  275  Mo.  695,  205  S.  W. 
626. 

•  Haynes  v.  Waite,  14  Cal.  446;  SUte 
V.  Blakemore,  275  Mo.  695,  205  S.  W. 
626. 

10  State  V.  Blakemore,  275  Mo.  606, 
205  S.  W.  626. 
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authority,  though  the  weight  of  authority  is  that  some  notice  must 
be  given  to  constitute  an  appropriation.^^  A  credit  on  a  specific 
note,  without  the  knowledge  of  the  debtor,  has  been  held  not  to  be 
an  irrevocable  application.^^  If  the  creditor  enters  the  payments 
on  a  general  account  with  tho  debtor  so  as,  in  law,  to  amount  to 
an  application  to  the  earliest  items,  his  secret  and  uncommunicated 
intention  to  apply  each  payment  to  a  specific  item  is  without  effect.^' 

§  2850.  What  amounts  to  appropriation  by  act  of  the  law.   The 

appropriation  which  the  law  makes  of  payments  not  made  in  the 
course  of  legal  proceedings  is  automatic  and  self- executing.  A 
judgment  or  judicial  decree  may  be  necessary  to  settle  any  doubt 
as  to  what  appropriation  the  law  has  made ;  but  the  appropriation 
that  the  law  makes  is  not  delayed  until  the  judgment  or  decree  is 
rendered.  At  most,  the  judgment  or  decree  is  merely  the  evidence 
of  the  appropriation  made  by  the  law.^  In  like  manner,  an  involun- 
tary pa3nnent  which  is  made  in  the  course  of  legal  proceedings  is 
appropriated  at  once  without  the  need  of  any  formal  entry  of 
credit.*  If  a  payment  is  made  to  the  receiver  of  the  creditor,  and 
the  debtor  does  not  direct  the  application  of  such  payment,  the  act 
of  the  receiver  in  making  a  general  deposit  of  such  payment  in  the 
bank  does  not  amount  to  an  application  of  such  payment' 

§2851.  Effect  of  appropriation.  An  application  when  once 
made  is  a  finality,^  and  can  be  changed  afterwards  only  by  the 
consent  of  the  parties.'  If  the  debtor  has  once  made  a  valid  appro- 
priation of  a  payment,  neither  he  *  nor  the  creditor  ^  can  change  the 


11  SchooBover  v.  Osborne,  117  la.  427, 
90  N.  W.  844;  Capen  v.  Alden.  46 
Mass.  (5  Met)  268;  Sawyer  y.  Tappan, 
14  N.  H.  802. 

niAV  ▼.  Blomberg  (Neb  ),  91  N.  W. 
206. 

n  SehooDover  v.  Osborne,  117  Xa.  427, 
90  N.  W.  844. 

1  See  f  §  2838  et  eeq. 

2  Patch  ▼.  First  National  Bank,  90 
Vt.  4,  96  AtL  423;  Wetmore  &  Motm 
Granite  Go.  ▼.  Ryk,  —  Vt.  — ,  107  Atl. 
109. 

9  Wait  ▼.  Homestead  Bnflding  Aaao- 
dation,  81 W.  Va.  702, 05  a  B.  208. 


Uackson  v.  Bailey,  12  111  159; 
Brown  y.  Bums,  67  Me.  535;  Hanly 
y.  Pottfl,  52  W.  Va.  263,  43  S  E. 
218;  Wait  y.  Homestead  Building  A^* 
Bociation,  81  W.  Va.  702,  95  8  E.  203 
(obiter). 

2  Wait  y.  Homestead  Building  As* 
vociation,  81  W.  Va.  702,  05  S.  E.  203 
(obiter) . 

tDirkinson  v*  Marrow,  14  M  AW. 
713;  Brown  y.  Bums,  67  Mo  535;  Hub- 
bell  y.  Flint,  81  Mass.  (15  Gray)  560. 

4Maa8achiisetta.  Spinney  y.  Free- 
man, 230  Mass.  856,  119  N    E    798. 

North  Carolina.  Miller  y.  Womble^ 
122  N.  Gar.  85,  29  S.  E.  102. 
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appropriation  thus  made  withoat  the  consent  of  the  other.  If  it  is 
understood  that  payments  by  one  person  are  to  be  applied  to  an 
account  due  from  another*  payments  made  on  such  account  can  not 
be  subsequently  applied  by  the  creditor  to  another  account,  though 
he  might  at  the  outset  have  refused  to  accept  payment  from  any 
person  except  from  the  original  debtor.'  If  a  payment  has  been 
made  on  an  entire  contract,  it  can  not  afterwards  be  applied  to 
specific  items.*  If  the  debtor  has  made  an  appropriation  of  a  pay- 
ment, such  payment  is  in  law  regarded  as  being  applied  as  the 
debtor  directs,  even  if  the  creditor  has  in  fact  attempted  to  make 
a  different  application  thereof.^ 

A  valid  appropriation  of  a  payment  by  the  creditor  is  final  and 
can  not  be  changed  thereafter  without  the  consent  of  debtor  iind 
creditor.'  If  the  creditor  has  seized  property  belonging  to  a  surety 
under  a  power  conferred  in  a  mortgage  and  has  sold  it  and  applied 
tht)  j)roceeds  to  the  payment  of  the  mortgage  debt,  he  can  not  alter 
such  application  as  against  the  debtor,  although  such  surety  has 
obtained  a  default  judgment  against  the  surety  for  the  conversion 
of  such  property.'  If  a  mortgagor  has  consented  to  the  application 
of  a  part  of  the  proceeds  of  mortgaged  realty  to  another  debt  which 
he  owes  to  the  mortgagee,  he  can  not  thereafter  demand  that  such 
proceeds  be  applied  to  the  mortgage  debt.^'  If  a  creditor  has  made 
a  general  application  of  a  pa\nnent,  on  the  theory  that  the  account 
is  a  continuous  one,  he  can  not  alter  such  application  and  apply 


North  Dakota.  Herold  ▼.  Hill,  —  N. 
D   -.  IfiO  N   W  692. 

Pennsylvaiiia.  Kann  v.  Kann,  259 
Pa.  St.  583.  103  All   369 

South  Carolina.  Reid  v  WeUs,  66 
S    Car   43.5,  34  S    E    401 

Washington.  Simpson  v  CombeB^  — 
Waph    — .  182  Pac.  666. 

West  Virginia.  Wait  v.  Homefttea<^ 
Biiildinfr  Aflsociation,  81  W  Va  702. 
95  S    E  203  (obiter) ;  Farr  v   Weaver, 

—  W.  Va  — ,  99  S.  E.  395  (obiter) 

8  National  Cash  Fepipter  Co  v.  Bon- 
neville,   119   Wis    222.  96  N    W.   558. 

BScannell  v  Brewing  Co.,  178  Mass. 
288,  59  N.  E.  628. 

TAujruFta  Cooperapo  Co    v.  Parham, 

—  Aric    —,   213   S.   W.   737;    Reid   v. 


Wells.  66  S  Car.  435.  34  S.  E  401 
[rehearinjr  denied.  34  S    E.  9391 

8  England.  Pollard  y  Bank,  L.  R  6 
Q   B    023 

Alabama.  Nelson  v.  Holcomb,  187 
Ala    no.  65  So.  773 

California.  White  v.  Costigan,  138 
Cal    564.  72  Pac.  178 

Maryland.  Hawkins  v.  Boutc.  121 
Md.  147.  88  Atl    126. 

Ohio.  Brown  v.  Brabham,  3  Ohio 
275 

West  Virginia.  Hanly  v.  Potts,  52 
W    Va    203,  43  S.   E.  218. 

•  Nelson  v.  Holoomb,  187  Ala.  119, 
65  So.  773. 

10  Hawkins  y.  Bouic,  121  Md.  147,  88 
Atl    126. 
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the  payment  to  the  later  items.^^  A  was  indebted  to  B  on  a  note 
and  subsequently  they  had  open  mutual  accounts,  A  furnishing  pro- 
duce which  B  sold.  B  applied  the  price  of  such  produce  to  the 
open  account.  After  B's  death  his  administrator  was  not  allowed 
to  change  the  application  of  such  payments  to  the  note,  leaving  the 
open  account  barred  by  the  Statute  of  Limitations.^' 

If  the  interests  of  third  parties  are  affected,  the  debtor  apd  cred- 
itor can  not,  by  mutual  consent,  change  an  appropriation  of  a  pay- 
ment which  has  once  been  made.  The  debtor  and  creditor  can  not 
change  the  application  of  a  payment  to  a  debt  secured  by  a  lien  so 
as  to  prejudice  other  lienholders,"  or  a  subsequent  purchaser  of 
mortgaged  premises  who  buys  after  the  original  application  of  such 
payment  to  the  mortgage  debt.^* 

If  a  member  of  a  building  and  loan  association  borrows  money 
and  enters  into  a  contract  for  the  purchase  of  stock,  payments 
which  by  mutual  consent  are  to  be  applied  in  payment  of  the  stock 
can  not  be  appropriated  subsequently  by  the  debtor  to  the  satis- 
faction of  the  mortgage  debt.^*  From  its  nature,  this  question 
usually  arises  on  the  insolvency  of  the  association,  when  the  bor- 
rowing members  seek  to  have  the  amount  paid  on  the  stock  applied 
to  payment  of  the  loan.  In  most  of  the  cases  the  amount  paid  as 
premium  and  interest  is  applied  to  the  amount  of  the  loan,  although 
the  amount  paid  in  on  stock  subscriptions  is  not  thus  credited.  In 
some  jurisdictions,  however,  the  amount  paid  in  as  premiums  is 
credited  on  the  loan  only  as  far  as  it  is  unearned  at  the  time  of 
insolvency.^* 

The  injustice  which  frequently  arises  in  a  ease  of  this  sort,  is 
not  due  solely  to  the  law  involving  appropriation  of  payments,  but 


11  Pond  V.  O'Connor,  70  Minn.  266, 
73  N.  W.  159,  248. 

12  Hanly  v.  Potts,  52  W.  Va.  263,  43 
6.  E.  218. 

H  Green  Bay  Lumber  Co.  v.  Thomas, 
106  la.  420,  76  N.  W.  740. 

14McCown  V.  Westbury,  52  S.  Car. 
421.  29  S.  E.  663  [rehearing  denied, 
30  S.  E.  142]. 

IB  Alabama.  Bell  v.  Southern  Home 
Buildin.f?  &  Loan  Association,  140  Ala. 
371,  103  Am.  St.  Rep.  41,  37  So.  237. 

California.  Qroover  y.  Pacific  Coast 
Savings  Society,  164  Cal.  67,  43  L.  R. 
A.  (NJ3.;  874,  127  Pac.  495. 


Michigan.  Home  Savings  ft  Loan 
Association  y.  Mason,  127  Mich.  676, 
87  N.  W.  74. 

Mississippi.  People's  Building  ft 
Loan  Association  y.  McPhilamy,  81 
Miss.  61.  59  L.  R.  A.  743,  32  So.  1001. 

North  Dakota.  Hale  y.  Cairns,  8  N. 
D.  145.  44  L.  R.  A.  261,  77  N.  W.  1010. 

Tennessee.  Rogers  y.  Hargo,  92 
Tenn.  35.  20  S.  W.  430. 

Wisconsin.  Leahy  y.  National  Build- 
ing ft  Loan  Association,  100  Wis.  555, 
69  Am.  St.  Rep.  945,  76  N.  W.  625. 

t«  Preston  y.  Rockey,  185  N.  Y.  186, 
77  N.  £.  1196. 
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to  the  fact  that  parties  'who  enter  into  transactions  of  this  sort 
frequently  do  not  understand  the  distinction  between  paying  the 
mortgage  indebtedness  and  paying  for  the  stock  which  it  is  hoped 
will  eventually  cancel  the  mortgage  indebtedness,  and  to  the  fact 
that  a  contract,  the  performance  of  which  is  rendered  impossible 
by  the  insolvency  of  the  building  and  loan  association,  is  made  to 
defeat  the  rights  of  the  borrowing  member  by  applying  the  con- 
tract to  transactions  before  insolvency,  and  refusing  to  apply  it  to 
transactions  thereafter.  For  these  reasons,  in  some  jurisdictions, 
it  is  held  that  the  insolvency  of  the  association  discharges  the  entire 
contract,  including  the  application  of  payments  already  made ;  and 
that  the  amounts  paid  into  the  association  are  to  be  credited  on 
the  loan." 

n  Pk«8ton  V.  Woodland,  104  Md.  642,  N.  Car.  308,  30  L.  R.  A.  603,  23  S.  E. 
66  Atl.  336;  Strauss  v.  Carolina  Tnter-  450;  Burst  v.  Bryan,  44  S.  Car.  121» 
BUte  Biulding  A  Loan  Asaociation,  117      29  L.  R.  A.  127,  21  S.  E.  637. 
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DEFINITION  AND  NATURE 

§2852.  Definition  and  nature  of  tender.  Tender  is  a  proffer 
of  performance  made  in  due  form  by  a  party  who  is  entitled  to 
performj  The  elements  of  tender  which  are  necessary  to  make  a 
tender  in  due  form  are  discussed  in  the  following  sections.* 

For  some  purposes,  including  the  necessity  of  the  actual  pro- 
duction of  the  thing  which  is  tendered,^  and  the  effect  of  a  refusal 
of  tender  upon  the  obligation  of  the  party  by  whom  tender  is 
made,*  and  also  with  reference  to  the  effect  of  a  tender  after  breach 
on  the  part  of  the  party  who  makes  such  tender,'  a  distinction 
must  be  made  between  the  tender  which  is  a  proffer  of  performance 
of  a  covenant  to  pay  a  liquidated  sum  of  money,  and  the  tender 
which  is  a  proffer  of  i)erformance  of  any  other  covenant  such  as  a 
covenant  to  convey  land,  to  deliver  personal  property,  to  render 
services,  and  the  like. 

From  another  standpoint,  a  distinction  must  be  made  between 
tender  of  the  various  forms  of  covenants  with  reference  to  their 
relation  to  one  another.  The  relation  of  covenants  is  considered  in 
detail  in  connection  with  the  subject  of  the  breach  of  such  cove- 
nants and  of  the  effect  of  such  breach.'  In  this  connection  it  may 
be  pointed  out  that  the  great  distinction  lies  between  tender  of 
performance  of  a  concurrent  covenant  where  the  party  who  tenders 
l)erformance  has  a  right  to  demafid  simultaneous  performance  in 
return  on  the  part  of  the  party  to  whom  i)erforniance  is  tendered;^ 
and  the  tender  of  performance  of  a  subsequent  covenant,'  or  of  a 
precedent  covenant,'  or  of  an  iiidepondent  covenant,''  in  which 
cases  the  party  who  tenders  performance  can  not  make  a  tender  in 


1  Kelley  v.  Clark,  23  Ida.  1,  129  Pac. 
021;  United  States  National  Bank  v. 
Sliupak,  54  Mont.  542,  172  Pac  324; 
Tompkins  v  Batie,  11  Nob  147,38  Am. 
Rep.  361,  7  N.  W.  747;  Hart  v.  Kana- 
wha Oil  Co.,  79  W.  Va.  161,  90  S.  E. 
604. 

"A  tender  imports  not  merely  the 
readiness  and  the  ability  to  pay  or 
perform,  but  also  the  actual  produc- 
tion of  the  thin<;  to  be  paid  or  delivered 
over,  and  an  offer  of  it  to  the  person 
to   whom   the  tender   is   to  be  made." 


Banc  V.  Atlantic  Coast  Line  R.  Co., 
171  N.  Car.  328.  88  S.  E.  477. 

2  See   §§2854   ct  svq. 

See,  The  Fe(|uisites  of  a  Valid  Ten- 
der, by  J.  IT.  Lind,  17  American  Law 
Register  (NS  ),  745. 

»See  {2863. 

4StKS  §2874. 

•  See  J  §2855  et  seq. 

•  See  ch.  LXXXIV. 

7  See  §§2001  et  seq. 
«  See  §§  2951  ct  seq. 

•  Sec  §§2951  et  seq. 
10  See  §§2971  et  seq. 
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due  form  if  he  demands  performance  in  return  on  the  part  of  the 
party  to  whom  snoh  perfornwiru'o  is  tondered.^^ 

As  a  result  of  the  fundauieiila!  differences  between  these  Tarious 
classes  of  covenants,  tender  is  sometimes  used  in  the  restricted 
sense  of  a  proffer  of  performance  of  a  covenant  for  the  payment  of 
money  only,^*  and  sometimes  in  an  even  more  restricted  seiise  as 
a  proffer  of  performance  of  a  covenant  to  pay  money  only,  other 
than  a  concurrent  covenant. 

Since  tender  is  a  proffer  of  j>crformance.  it  must  be  a  proffer  of 
the  performance  which  is  called  for  by  the  terms  of  the  contract 
and  not  the  proffer  of  something  else  in  lieu  of  such  performance.^' 
Since  tender  is  a  proffer  of  performance,  the  thing  which  is  ten- 
dered  must  be  tendered  as  performance  of  a  valid  and  subsisting 
obligation,  and  not  as  something  which  is  offered  gratuitously  by 
the  party  who  makes  the  tender  without  any  recognition  on  his 
part  of  a  valid  and  subsisting  obligation  to  perform  J* 

If  tender  in  due  form  is  accepted,  the  obligation  is  performed, 
unless  the  party  who  has  proffered  tender  refuses  p(»rformance,  in 
which  case  there  is  a  breach  on  his  part.  Each  of  these  cases  is 
discussed,  therefore,  under  the  headings  of  performance^'  and  of 
breach,^*  respectively.  For  this  reason  the  term  ''tender"  is  fre- 
quently used  only  where  the  tender  which  is  proffered  is  refused 
by  the  party  to  whom  such  proffer  is  made ; "  and  in  other  cases 
the  transaction  is  referred  to  as  performance  or  breach,  as  the  case 
may  be. 


11  See  §§2868  and  2071   et  aeq. 

12*'The  debtor  may  be  able  and 
ready  to  pay,  and  the  criHlitor  m.iy 
know  this,  but  there  ia  no  tender  un- 
less the  money  is  produced  and  olTrrod 
to  the  creditor,  or  unleaa  there  i^  a 
waiver  of  the  tender;  and  the  debtor 
must  seek  the  creditor  and  not  the 
creditor  the  debtor.**  Bane  v.  Atlan- 
tic Coast  .Line  R.  Co.,  171  N.  Car.  328, 
88  S.  E.  477. 

"Tender  is  the  unconditional  offer 
of  a  debtor  to  the  creditor  of  the 
amount  of  his  debt.  This  meand  the 
real  amount  of  the  debt  as  fixed  by 
the  law,  and  the  purpose  of  the  law 
of  tender  is  to  enable  the  debtor  to 
relieve  himself  of  interests  and  costs 
and  to  relieve  his  property  of  encum- 
brance by  offering  his  creditor  all  that 


he  hail  any  rii.'ht  to  claim  This  does 
not  moan  that  the  debtor  muKt  offer 
an  amount  beyond  re.iKonable  dispute, 
but  it  means  the  amount  due — actually 
due."  Kelley  ▼  Clark,  23  Ida  1,  1*29 
Pac.  921. 

13  "^he  law  makes  a  dear  dlatinc- 
tion  between  a  tender,  the  actual 
proffer  of  money  or  other  property  Into 
court,  and  a  mere  proposal,  or  proposi- 
tion to  do  the  thing."  Hart  ▼.  Kana- 
wha OU  Co;  79  W.  Va.  161,  90  S.  K 
004. 

l4San8one  ▼.  Clrocker,  —  la.  — ,  170 
N.  W.  796. 

WSeech  LXXX. 

« Seech.  LXXXIV. 

17  Barker  v.  Brink,  5  la.  481;  Cape 
Fear  Lumber  Co.  v.  Smal!,  84  S.  Oar. 
434,  66  S.  E.  880. 
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§2853.  Nature  of  obligation,  performance  of  which  may  be 
tendered.  Whether  an  obligation  is  one  the  performance  of  which 
may  be  tendered,  so  as  to  have  the  legal  effect  of  a  valid  tender, 
depends  in  part  on  the  question  whether  tender  is  made  when  per- 
formance is  due,  or  whether  it  is  not  made  until  after  breach,  and 
in  part  upon  the  nature  of  the  thing  which  the  party  has  promised. 
If  tender  is  made  at  the  time  at  which  performance  is  due,  the 
party  who  makes  such  tender  has  avoided  the  consequences  of 
default.  This  principle  applies  alike  to  covenants  for  the  payment 
of  money,  and  to  covenants  for  the  performance  of  something 
other  than  the  payment  of  money,  such  as  covenants  to  convey 
property,  to  perform  services,  and  the  like.  If  the  party  who 
tenders  performance  does  not  make  such  tender  until  after  the 
time  fixed  by  the  contract  for  performance  and  until  after  he  is 
thus  in  default,  his  right  to  make  a  tendor  depends  upon  the  nature 
of  the  thing  which  he  has  promised.  TVhile  the  weight  of  authority 
is  in  favor  of  the  view  that,  at  original  common  law,  tender  could 
not  be  made  after  default,  no  matter  what  the  covenant,^  there  was, 
even  at  common  law,  some  authority  in  favor  of  the  view  that  if 
default  is  made  in  performance  of  a  covenant  to  pay  a  fixed  and 
liquidated  sum  of  money  only,  and  if  the  amount  of  damage  due  by 
reason  of  such  default  is  susceptible  of  mathematical  calculation, 
the  party  in  default  may  make  a  valid  tender  of  such  perform- 
ance;* and  this  is  now  the  prevalent  view  at  modern  law.' 

If  default  is  made  in  a  covenant  for  the  payment  of  something 
other  than  a  fixed  and  liquidated  sum  of  money,  the  damages  which 
arise  by  reason  of  such  breach  are  ordinarily  unliquidated  and  not 
susceptible  of  mathematical  computation.  At  common  law,  tender 
of  such  unliquidated  damages  could  not  be  made;*  that  is,  if  such 


t  See  §  2856. 

2*1  Bhould  be  sorry  that  it  pbould 
be  doubted  for  a  moment,  that  ^here 
there  ir  a  mere  dry  covenant  for  pay- 
ment of  money,  it  may  not  be  ten- 
dered *'  JohnBon  v.  Clay,  7  Taunt. 
486. 

3  This  principle  is  asBumed  in  a  p'eat 
many  cslwa  in  which  it  is  not  thouf;ht 
necessary  to  decide  it;  and  in  which 
the  question  which  is  presented  to  the 
court  is  not  the  right  to  make  a  ten- 
der, but  whether  a  valid  and  sufficient 
tender  has  in  fact  been  made. 

See  §9  2862  et  eeq. 


4  England.  Dearie  v.  Barrett,  2  Ad. 
&  £1.  82;  Davya  y.  Richardson,  21  Q. 
B.  D.  202 

Alabama..  Southern  By.  Co.  v.  Har- 
ris,  —  Ala   — .  80  So.  101. 

Arkansas.  Day  v  Lafferty,  4  Ark. 
450 

Illinois.  Gregory  v.  Welk,  62  III. 
232 

Vermont.  Green  v.  ShurtlilT,  19  Vt. 
602 

''Under  the  common  law,  tender  is 
not  avoidable  where  the  action  is  for 
unliquidated  damages,  the  amount  of 
which  is  subject  to  the  jury's  discre« 
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tender  were  refused  by  the  party  to  whom  performance  was  due, 
no  legal  consequences  followed  such  attempted  tender.*  If  there 
are  several  breaches  of  the  same  contract,  and  the  damages  on 
some  of  these  breaches  are  liquidated,  while  on  others  they  are 
unliquidated,  a  tender  of  all  the  damages  on  all  of  such  breaches 
can  not  be  made.'  It  has  been  held,  however,  that  a  plea  of  tender 
may  be  made  to  a  count  in  quantum  meruit.^ 

The  practical  result  of  the  rule  denying  tender  of  unliquidated 
damages  was  so  unsatisfactory  in  certain  classes  of  obligations 
that  in  some  jurisdictions  it  has  been  changed  by  legislation,  and 
provision  has  been  made  that  tender  of  a  specified  amount,  if  kept 
good,*  shall  prevent  recovery  of  interest  and  costs  if  the  party  who 
refuses  such  tender  does  not  recover  more  than  the  amount  thereof.* 

If  the  contract  is  one  for  the  delivery  of  something  other  than 
money,  tender  of  sucli  articles  can  not  be  made  after  breach.** 
This  principle  applies  to  contracts  to  pay  current  funds  other  than 
legal  tender,"  such  as  bank  notes  *^  or  Confederate  currency."    The 


tion.'*  Southern  Ky.  Co.  v.  Harria,  — 
Ala.  — ,  80  So.  101. 

"The  only  remaining  question  for  our 
consideration  is  presented  by  the  de- 
murrer to  the  plea  of  tender.  We 
consider  the  law  well  settled,  that,  if 
a  party  covenants  to  pay  in  specific 
articles,  he  must  meet  his  contract  at 
the  time  and  in  the  manner  specified. 
Tender  can  not  be  made  after  the  day, 
unless  the  damages  are  capable  of  be- 
ing reduced  to  certainty,  by  computa- 
tion; nor  can  it  be  pretended  that  it 
is  possible  to  do  so,  in  this  instance, 
without  the  intervention  of  a  jury. 
Even  if  a  party  failed  to  make  a  de- 
fense, a  writ  of  inquiry  must  issue 
to  ascertain  the  damages.  It  is,  there- 
forcy  not  one  of  these  cases  in  which 
the  doctrine  of  tender  is  applicable.** 
Day  V.  Lafferty,  4  Ark.  450. 

The  same  principle  applies  to  a  ten- 
der of  unliquidated  damages  arising 
out  of  a  tort.  Ganus  v.  Tew»  163  Ala. 
358,  50  So.  1000;  Cilley  v.  Qawkins, 
48  m.  308;  Wunrath  v.  People's  Furni- 
ture &  Carpet  Co.,  98  Neb.  342,  152 
N.  W.  736. 


8  Dearie  v.  Barrett,  2  Ad.  &  El.  82; 
Davys  v.  Richardson,  21  Q.  6.  D.  202; 
Gregory  y.  Wells,  62  111.  232;  Green 
V.  Shurtliff,  19  Vt.  692. 

The  same  principle  applies  to  a  ten- 
der of  unliquidated  damages  arising 
out  of  a  tort.  Ganus  v.  Tew,  163  Ala. 
358,  60  So.  1000;  Cilley  v.  Hawkins, 
48  111.  308;  Wunrath  v.  People's  Furni- 
ture &  Carpet  Co.,  98  Neb.  342,  162 
N.  W.  736. 

« Green  v.  Shurtliff,  19  Vt.  219. 

7  Johnson  v.  Lancaster,  1  Strange 
576. 

«  See  I  2871. 

9  Solomon  v.  Bewicke,  2  Taunt.  317; 
Frantz  v.  Rose,  89  111.  690. 

WPowe  V.  Powe,  42  Ala.  113;  Day 
V.  Lafferty,  4  Ark.  450;  Stucker  v. 
Miller,  15  Ky.  (5  Litt.)  235. 

ttPowe  V.  Powe,  42  Ala.  113;  Day 
V.  Lafferty,  4  Ark.  450;  Stucker  v. 
Miller,  15  Ky.  (5  Litt.)  235. 

«Day  V.  Lafferty,  4  Ark.  450; 
Stucker  v.  Miller,  lb  Ky.  (5  Litt.) 
235. 

13  Powe  V.  Powe,  42  Ala.  113. 
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reason  given  for  the  result  which  is  reached  in  contracts  to  pay  in 
something  which  is  not  legal  tender,  on  the  one  hand,  but  is  actu- 
ally current  as  money,  on  the  other,  is  that  it  is  money  of  fluctuat- 
ing value ;  and  that  in  case  of  default  one  party  or  the  other  may 
have  to  perform  more  or  to  receive  less  than  the  terms  of  the 
original  contract  contemplated.^* 

If  a  tender  of  unliquidated  damages  is  made  and  accepted,  the 
transaction  amounts  to  an  accord  and  satisfaction,^'  and  the  orig- 
inal liability  is  thus  discharged.^' 


II 

TIME  AND  PLACE  AT  WHICH  TENDER  CAN  BE  MADE 

§  2854.  Tender  before  maturity.  A  party  to  a  contract  can  be 
compelled  to  assent  to  the  modification  of  the  terms  thereof,  with- 
out his  consent ;  a'^d  accordingly  the  creditor  can  not  be  compelled 
to  accept  payment  or  performance  before  the  time  fixed  by  the 
contract.  Accordingly,  a  tender  before  the  time  fixed  for  perform- 
ance is  inoperative.^  If  the  tender  is  of  the  principal  and  interest 
down  to  the  date  of  the  tender,  it  is  clearly  insufficient,  since  it  is 
not  only  premature  but  since  it  does  not  include  the  amount  to 
which  the  creditor  is  entitled.*  Even  if  the  debtor  tenders  the 
principal  with  amount  due  down  to  maturity,  the  tender  is  insuf- 
ficient since  it  is  premature,'  although  from  the  nature  of  the  case 
the  creditor,  except  under  extraordinary  circumstances,  accepts 
such  payment;  and  accordingly  this  question  is  rarely  presented  for 
judicial  decision.* 


14Powe  '-.  Powe,  42  Ala.  113. 

11  See  §?  2501  et  seq. 

16  MicDaniels  v.  Rutland  Bank,  29  Vt. 
230,  70  Am.  Dec.  406. 

1  Alabama.  Caldwell  v.  Caldwell,  157 
Ala.  110,  47  So.  2G8. 

Connecticut.  Abbe  v.  Goodwin,  7 
Tonn.  377. 

Indiana.  Bo  wen  v.  Julius,  141  Ind. 
310,  40  N.  E.  700. 

Massachusetts.  Saunders  v.  Frost, 
22  Mass.  (5  Pick.)  250,  16  Am.  Dec. 
304. 

Nebraska.  Moore  v.  Kime,  43  Neb. 
617,  61    N.  W.  736. 

New  York.  Ellis  v  Craig.  7  Johns. 
Ch.   (N.  Y.)   7. 

Oklahoma.     Bell  v.  RIggs,  34  Okla. 


834,  41  L.  R.  A.  (N.S.)  1111,  127  Pae. 
427. 

This  question  was  raised,  but  not 
decided,  in  Moore  v.  Cord,  14  Wis.  213. 

2  Bell  V.  Riggs,  34  Okla.  834,  41  L. 
R.  A.   (N.S.)   1111,  127  Pac.  427. 

See  also,  Graeme  v.  Adams,  64  Va. 
(23  Gratt.)   225,  14  Am.  Rep.  130. 

3  Brown  v.  Cole,  14  Sim.  427;  Abbe 
▼.  Goodwin,  7  Conn.  377;  Quynn  ▼. 
Whetcroft,  3  Harris  &  McH.  (Md  )  136. 
(Reversed,  but  ground  of  reversal  not 
given.)  Pyross  v.  Fraser,  82  8.  Car. 
408,  64  S.  E.  407. 

See  also,  Smiddy  v.  Grafton,  163  Gal. 
16,  124  Pac.  433. 

4Pyroas  v.  Frasei,  82  S.  Oar.  498, 
64  S.  E.  407. 
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§  2855.  Time  at  which  tender  may  be  made — ^Tender  after  de. 
fanlt  at  common  law.  At  commou  law  a  plea  of  tender  was  said  to 
be  insufficient  unless  the  defendant  alleged  that  he  had  always  been 
ready  to  perform  entirely  the  contract  on  which  the  action  was 
founded ;  ^  and  accordingly  a  tender  after  performance  was  due, 


1  *'In  actions  of  debt  and  assumpHit, 
the  principle  of  tlie  plea  of  temler,  in 
our  apprehension,  is,  tliat  the  defend- 
ant has  been  always  ready  (tuujours 
prist)  to  perform  entirely  the  contract 
on  which  the  action  is  founded,  and 
that  he  did  perform  it,  as  fur  as  he 
was  able,  by  tendering  the  riM^uisite 
money;  the  plaintiff  him.sflf  [irivhid- 
ing  a  complete  performance,  by  refus- 
inging  to  receive  it..  And,  as,  m  ordi- 
nary cases,  the  debt  is  not  discharged 
by  such  tender  and  refusal,  the  plea 
must  not  only  go  on  to  allege  that 
the  defendant  is  still  ready  (uncore 
prist),  but  must  be  accompanied  by 
la  profert  in  curiam  of  the  money 
tendered.  If  the  defendant  cun  main- 
tain this  plea,  although  he  will  not 
thereby  bar  the  debt  (for  that  would 
be  inconsistent  with  the  uncore  prist 
and  profert  in  curiam),  yet  he  will 
answer  the  action,  in  the  sense  that 
he  will  recover  judgment  fur  his  costs 
of  defense  against  the  plaintiff^in 
which  respect  the  plea  of  tender  Is 
essentially  different  from  that  of  pay- 
ment of  money  into  court.  And,  as 
the  plea  is  thus  to  constitute  an  an- 
swer to  the  action,  it  munt,  we  con* 
ceive,  be  deficient  in  none  of  the  re- 
quisite qualities  of  a  good  plea  in  bar. 

*^ith  respect  to  the  averment  of 
tonjoura  prist,  if  the  plaintiff  can  falsi- 
fy It,  he  avoids  the  plea  altogether. 
Therefore,  if  he  can  shew  that  an  en- 
tire performance  of  the  contract  was 
demanded  and  refused,  at  any '  time 
when,  by  the  terms  of  it,  he  had  a 
right  to  make  such  a  demand,  he  will 
avoid  the  plea.  Hence,  If  a  demand 
of  the  whole  sum  originally  due  Is 
made  and  refused,  a  subsequent  tender 


of  pairt  of  it,  is  bad,  notwithstanding 
that,  by  part  payment,  or  by  oilier 
meami,  the  debt  may  have  *b(*en  re- 
duced, in  the  interim,  to  the  sum  ten- 
dered. And  this  is  the  principle  of  the 
deci:»ion  of  Cotton  v.  (jodwin  (7  M.  & 
W.  1-17).  If,  however,  the  demand 
were  of  a  larger  sum  than  that  origi- 
nally due  under  the  contract,  a  refusal 
to  pay  it  wbuld  not  falsify  the  tou- 
jours  prist,  even  though  the  amount 
demanded  were  made  up  of  the  sum 
due  under  the  contract,  and  some  other 
debt  due  from  the  defendant  to  the 
plaintiff.  And  this  is  the  principle  of 
the  decisions  of  ■  Hrandon  v.  Newing- 
ton  (3  Q  n  915K  and  llesketh  v.  Faw- 
cett  (11  M.  &  \V.  3r>(>),  which  appear 
to  overrule  Tyler  v.  Dland  (0  M.  & 
W.  338). 

**This  principle,  however,  we  think,  is 
only  applicable  wiicre  the  larger  sum 
is  demanded  generally,  and  can  hardly 
be  enforced  where  it  m  explained  to  the 
defendant  at  the  time  how  the  amount 
demanded  is  made  up,  for,  in  such  case, 
the  tninAaction  appears  to  1>e  nothing 
less  th«n  a  simultaneous  demand  of 
the  sevcr*;il  debts,  so  as  to  falsify  the 
averment  of  toujours  prist  as  to  each. 
But,  Ix^sidc^i  tlie  averment  of  readiness 
to  perform  the  plea  must  aver  an 
actual  perfumunce  of  the  entire  con- 
tract on  the  pirt  of  the  defendant,  as 
far  as  the  plau'^iff  would  allow.  And 
It  is  plain  that  where,  by  the  terms 
of  it,  the  money  is  to  be  paid  on  a 
future  day  certain^  this  branch  of  the 
plea  can  only  be  sa^^sfied  by  alleging 
a  tender  on  the  very  My.  And  this 
Is  the  principle  of  tlu  decisions  of 
Hume  V  Peplo^  (K  East  IVV).  and  Poole 
V.  Tunbridge  (2  M   &  W.  223).     It  la 
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was  said  to  be  insufficient  even  if  the  covenant  was  one  for  the 
payment  of  money  only.^  A  reason  which  has  been  assig^ned  for 
holding  that  a  tender  of  the  principal  after  maturity,  together  with 
interest,  is  insufficient,  is  that  the  danuiges  have  varied  as  the  rate 
of  interest  has  changed ;  and  that  the  court  has  the  power  to  send 


also  obvioiu  thai  the  defect  in  the  plea 
in  this  res]HH;t  cun  nut  be  remedied 
by  reKortinjr  to  the  previous  averment 
of  toujourti  pritit.  Con.se<]uently,  a 
plea  by  the  acceptor  of  a  bill,  or  the 
maker  of  a  note,  of  a  tender  post 
diem,  is  bad,  notwithstandin<^  the  ten- 
der is  of  the  amount  of  the  bill  or 
note,  with  interest  from  the  day  it 
became  due  up  to  the  day  of  the  ten- 
der, and  notwithstandin*^  the  plea  al- 
leges that  the  defendant  was  always 
ready  to  pay,  not  only  from  the  time 
of  the  tender  (as  the  plea  was  in  Hume 
v.  Peploe),  but  also  from  the  time 
when  the  bill  or  note  became  payable. 
On  the  Dume  reasonin*^,  it  appears  to 
us  that  this  branch  of  the  plea  can 
only  be  satisfied  by  alle^^ing  a  tender 
of  the  whole  sum  due  under  the  con- 
tract, for  that  a  tender  of  part  of  it 
only  is  no  averment  that  the  defendant 
performed  the  whole  contract  as  far 
as  the  plaintiff  would  allow. 

"If  it  be  said  that  the  plea  of  tender 
is,  in  effei^t,  only  in  preclu.sion  of  dam- 
ages 8ubse<|uent  to  the  tender,  and 
that  it  would  be  unjust  tt>  give  the 
plaintiff  those  damages  which  have 
been  incurred  merely  in  consetiuence  of 
his  refusal  to  receive  the  money  ten- 
dered, the  answer  is,  that  the  same 
argument  mij^ht  be  applied  to  the  in- 
fitance  of  tlie  tender  post  diem  of  the 
amount  of  a  bill  or  note,  with  the 
interest  then  due;  but  that,  in  each 
ease,  the  defendant  is  unable  to  allege 
that  he  has  performed  the  terms  of  his 
contract  as  far  as  the  plaintiff  would 
allow  him,  and  id,  therefore,  disabled 
from  pleading  a  tender."  Dixon  v. 
Clark,  6  C.  B.  365. 


2  May  v.  Cooper,  Fort.  376;  Giles  v. 
Ilartis,  1  Lord  Raymond  254;  Suffolk 
Bank  v.  Worcester  Bank,  22  Mass.  (5 
Pick )  105;  Dewey  v.  Humphrey,  22 
Mass  (5  Pick  )  187;  M:aynard  v.  Hunt, 
22  MaMH.  (5  Pick.)  240. 

**Per  ITolt,  chief  justice,  where  debt 
is  brou<{ht  upon  a  bond  conditioned  to 
pay  money  at  a  day  certain,  if  the  de- 
fendant pleads  a  tender  at  the  day, 
and  that  he  had  bec*n  always  ready, 
etc.,  it  is  good.  But  in  assumpsit,  or 
debt  ui>on  a  sin^rle  bill,  he  muat  plead 
that  he  has  been  always  ready;  for 
though  the  defendant  tendered  the  * 
money,  and  has  been  always  ready 
since  the  tender  to  pay  it,  yet  the 
plaintiff  may  have  demanded  it  before, 
it  being  a  duty  from  the  time  of  the 
promise;  and  if  the  defendant  did  not 
pay  it  upon  demand,  his  promise  was 
broken,  though  he  tendered  it  after- 
wards. But  if  he  pleads  that  he  was 
always  ready,  this  refers  to  the  time 
of  the  promise  made,  and.  not  to  the 
time  of  the  tender."  Q'Aea  ▼.  Hartis, 
1  Lord  Raymond  254 

A  plea  of  tender  after  Imparlance 
was  held  to  be  '^isufficient;  although  it 
did  not  appear  clearly  whether  the 
tender  was  made  at  maturity  or  there- 
after.   Wood  V.  Ridge,  Fort.  376. 

The  objection  to  permitting  a  plea  of 
tender  after  imparlance  seems  to  have 
been  that  the  plea  must  allege  that  he 
was  always  ready  to  perform,  and 
that  a  plea  after  imparlance  can  not 
relate  to  mattcro  occurring  prior  to  im- 
parlance. Giles  v.  Hartis,  1  Lord 
Raymond  254,  2  Salk.  622. 

See,  however,  as  recognizing  tender 
of  money  only  after  default,  Johnson 
V.  Clay,  7  Taunt.  486. 
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the  cC3e  to  a  jury  to  make  the  computation^  although  it  is  the 
usual  practice  in  the  discretion  of  the  court  to  refer  it  to  an  officer 
of  the  court  to  make  such  computation.'  It  is  said,  furthermore, 
that  a  plea  of  tender  is  a  plea  in  bar  which  must  show  that  the 
plaintiff  never  .had  any  cause  of  action;  and  that  a  plea  of  tender 
after  maturity  admits  that  he  once  had  a  cause  of  action  and 
attempts  to  show  that  such  cause  of  action  has  been  discharged  by 
such  subsequent  tender.* 

If  the  tender  was  but  a  day  too  late,  it  was  insufficient.'  In 
some  of  the  cases  in  which  this  rule  is  insisted  upon,  the  tender 
seems  to  have  been  for  the  amount  of  the  principal  only  without 
interest;*  but  at  the  same  time  the  rule  has  been  applied  where 
principal  and  interest  down  to  the  date  of  the  tender  were  offered.^ 
If  a  note  was  not  paid  on  demand  in  accordance  with  its  terms, 
and  subsequently  the  maker  acquired  a  set-off  against  the  holder, 
a  tender  of  the  difference  between  the  amount  of  the  note  and  the 
amount  of  the  set-off  was  insufficient.*  In  an  action  by  a  mortgagee 
to  recover  possession  after  breach  of  condition,  a  tender  by  the 
mortgagor  after  default  is  insufficient,*  since  in  such  cases  his 
relief  is  in  equity.  Even  in  jurisdictions  in  which  this  principle 
has  been  applied,  it  is  said  that  a  tender  after  maturity  not  only 
stops  a  statutory  penalty  which  is  imposed  as  long  as  default  shall 
continue,^  but  it  also  stops  interest  as  damages.^^ 

§2856.  Tender  after  default— Modem  rule.  The  practical  in- 
justice of  permitting  a  plaintiff  to  prosecute  an  action  and  to 
recover  interest  and  costs  after 'the  defendant  ha^*  tendered  the 
principal  of  a  liquidated  money  debt,  together  with  interest  down 
to  the  date  of  the  tender,  has  caused  a  change  in  the  law,  in  part 
due  to  direct  legislation  intended  to  accomplish  this  result,  in  part 
due  to  change  of  judicial  decision,  and  in  part  due  to  the  aban- 
donment of  the  technical  formality  of  common-law  pleading;  and 

SHume  V.  Peploe,  8  East.  168.  •  Cotton  v.  Godwin,  7  M.  &  \V    147, 

4  Hume  V.  Peploe,  8  East.  1C8.  9  Dowl.  763. 

•  May  V.  Cooper,  Fort.  376.  SMaynard    v.    Hunt,    22    Mass     (5 

•  City  Bank  v.   Cutter,  20  Mass.  (3       Pick)  240. 

Pick)  414.  10 Suffolk  Bank  v.   Worcester  Bank, 

7  Poole  V.  Crompton,  5  Dowl.  468.  22  Mass.  (6  Pick.)  105 

See    also,    Dewey   v.    Humphrey,   22  tt  Suffolk   Bank  v.   Worcester   Bank, 

Mass.  (5  Pick.)  187,  where  it  was  found  22  Maes.  (5  Pick.)  106, 

that  the  defendant   tendered  the   full 

amount  of  the  debt  and  damage. 
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it  is  now  held  in  many  jurisdictions  that  a  tender  of  the  principal 
of  a  liquidated  debt  payable  in  money,  together  with  interest  down 
to  the  date  of  the  tender,  is  suifieieiit,  although  such  tender  is  not 
made  until  after  maturity  and  until  after  the  debtor  is  in  default.^ 
If  the  mortgagee  has  the  option  to  declare  the  entire  mortgage  debt 
due  for  default  in  payment  of  interest,  a  tender  of  interest  after 
default  in  payment  thereof,  but  before  the  mortgagee  has  elected 
to  exercise  such  option,  prevents  the  mortgagee  from  exercising 
such  option  thereafter.*  A  tender  after  default  divests  the  lien  of 
a  chattel  mortgage.'  If  a  series  of  notes  contains  a  provision  to 
the  effect  that  the  holder  may  declare  the  entire  series  due  in  case 
of  deffiult  in  the  payment  of  any  one  of  tliem  and  such  notes  are 
payable  to  any  bank  in  a  given  place  which  the  holder  may  elect, 
and  the  holder  does  not  elect  any  bank  and  leaves  the  state  after 
the  maturity  of  such  note,  the  maker  may  after  such  maturity  elect 
to  deposit  the  amount  of  such  note  with  interest  in  the  bank  in 
such  place  in  which  the  holder  of  such  note  keeps  his  account;  and 
such  tender  is  sufTicient  to  prevent  the  holder  from  exercising  his 
option  to  declare  the  remaining  notes  due.*  Even  if  a  public  serv- 
ice corporation  has  a  right  to  make  a  rule  to  the  effect  that  service 
shall  be  discontinued  to  a  consumer  after  a  certain  period  of  default 
in  payment,  tender  after  default  but  before  the  service  is  discon- 
tinued deprives  the  public  service  corporation  of  the  right  to 
discontuiue  service  thereafter.' 

The  statutes  which  permit  tender  after  <lefault,  although  they 
are  remedial  in  their  terms,  are  not  extciuled  no  as  to  include  cases 
which  are  not^  within  their  general  scope.* 


1  Little  Rock  Railway  &  Electric  Co. 
T.  Leader  Co,  125  Ark.  418.  L  R  A. 
191 7C,  374.  188  S  W  11S2;  Loujjhbor- 
ough  V  McNevin,  74  Cal.  2.')0.  5  Am. 
St  Rep.  435.  14  Pac  369.  15  Pac.  773; 
Tracy  v  Strong.  2  Conn  650;  Clark  v. 
Paddock.  24  Ida  142,  46  L  R.  A  (NS) 
475,  132  Pac  705;  Salinas  T.  EHis,  26 
S.  Car  337.  2  S.  E   121. 

SGark  y  Paddock,  24  Ida  142,  46 
L  R   A    (NSi  475,  132  Pac.  705 

Should  V  Armairost,  46  Neb.  807,  65 
N  W.  1064;  Thomas  v.  Seattle  Brew- 
ing &  Malting  Co.,  48  ^aah.  560,  15  L 


R  A  (NS)  UGl.  91  Pac  116;  Gauclte 
V   Milbrath,  94  W  is  674.  60  N    W.  900. 

See  al'Ho,  Young  v.  Daniels,  2  la  126, 
63  Am   Dec.  477. 

4Stani»bur7  ^-  Embrey,  128  Tenn. 
103.  48  L.  R.  A.  (N.S.)  98U,  158  S. 
W  991 

i  Little  Rock  Railway  &  Electric  Co. 
V.  Leader  Co,  125  Ark.  418,  L  R.  A. 
10I7C.  374,  188  S   W.  1182. 

•  Wbiteman  v  Perkins,  56  Neb  181, 
76  N.  W  547;  Houston  v  Sledge,  101 
N  Car  640.  2  L  R  A.  487,  8  S  E.  145; 
Berry  v.  Davis,  77  Tex  191,  19  Am.  St. 
Rep.  748,  13  S   W   978. 
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If  the  covenant  is  not  one  for  the  payment  of  money  only, 
tender  aft  it  default  presents  not  only  the  question  of  the  time  o£ 
making  tender,  but  al.so  the  question  of  the  right  to  tender  un- 
liquidated damages.    This  question  is  discussed  elsewhere^ 

§  2857.  Tender  after  action  brought — Common-law  and  statu- 
tory rules.  Even  if  tender  may  be  made  after  default,  it  can  not 
be  made  after  action  has  been  commenced  in  the  absence  of  some 
statutory  provision  or  rule  of  court  which  authorizes  such  tender.^ 
Such  tender  has  no  efTret  on  costs  which  have  accrued  before  such 
tender  is  made.^  Under  many  statutes,  however,  tender  may  be 
made  after  action  has  been  brought  if  the  principal  and  interest 
and  costs  down  to  the  time  of  tender  are  offered  in  accordance 
with  the  requirements  of  the  statute;*  and  this  usually  includes 
the  production  of  the  money  in  court  or  payment  into  court. 

Even  if  tender  may  be  made  at  any  time  before  trial,  tender 
after  trial  has  begun  and  verdict  has  been  rendered  is  inoperative.* 

§2858.  Tender  after  action  brought — ^Under  rule  of  court. 

Under  the  practice  in  force  in  some  jurisdictions,  payment  into 
court  could  be  made,  under  a  rule  or  order  of  court,  after  action 
was  brought.^  If  such  payment  was  made  by  the  defendant  under 
leave  of  court,  and  the  plaintiff  proceeded  further,  he  did  so  at  his' 


7Sc^  §2853. 

1  Levan  v.  SternfieW,  55  N.  J.  L.  41, 
26  Atl  854;  Murray  v.  \\  imUey.  29  N 
du*.  201,  47  Am.  I)(h*.  324;  Whitemaa 
▼.  Perkins,  66  Neb.  181.  76  N  W.  647; 
Porter  v  Dixie  Fire  Ins.  Co,  107  S. 
Car.  393,  93  S.  E.  141. 

"Under  these  circumstances  it  was 
the  duty  of  the  plaint i(T  or  its  as- 
signors to  tender  jierformanco  on  t)ieir 
part  and  to  demand  performance  on 
the  part  of  the  defendants  before  sub- 
jecting tliem  to  tlie  expense  and 
annovance  of  an  action  to  recover  the 
amount  of  the  purchase  price.  Other- 
wise tlie  sellers  would  have  both  money 
and  pro[>erty  and  the  buyers  notliin<^. 
The  contract  was  for  the  purchase  of 
propertv,  not  a  lawsuit  by  which  the 
pro[>erty  might  be  obtained.  This  is 
an  action  at  law  and  unless  the  ri 


to  maintain  it  existed  when  it  was 
brought,  it  did  not  exist  at  all. 
Courtd  of  equity  have  plastic  hands 
and  can  adjust  matters  as  of  the  date 
of  tliu  trial,  but  courts  of  law  are 
bound  by  rigid  rules  and  unless  the 
cause  of  action  is  ripe  wben  the  suit 
is  commenced  it  is  not  one  that  can 
be  enforced  without  the  commencement 
of  another  action."  Delaware  Trust 
Co.  V.  Calm.  195  N.  Y.  231,  88  N.  E. 
53. 

aiierry  v  Davis,  77  Tex.  191,  19  Am. 
St.  Rep  748,  13  S  W   978. 

8  Snyder  ▼.  Quarton,  47  Mich.  211, 
10  N  W.  204;  Powers  v.  Powers,  11 
Vt   262. 

4nouBton  V  8Iedge,  101  N.  Car.  640, 
2  L  R   A.  487,  8  8  K   145. 

IWatklns  v  Towers,  2  T.  R.  275; 
State  Bank  v.  Holcomb,  7  N.  J.  L.  193; 
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peril.'  If  the  same  cause  of  action  was  stated  under  a  number  of 
different  counts  and  the  defendant  paid  money  in  under  one  of 
such  counts,  and  the  plaintiff  took  it  out,  he  could  not  recover 
costs  upon  remaining  counts  in  which  he  had  stated  the  same  cause 
of  action  in  a  different  form.^  If  the  defendant  is  permitted  on 
application  to  pay  into  court  the  amount  due  up  to  that  time  with 
costs  which  have  accnied  up  to  that  time,  and  the  plaintiff  proceeds 
with  the  action  and  recovers  no  more  than  the  amount  paid  in, 
plaintiff  must  pay  the  remaining  costs  and  the  costs  of  the  appli- 
cation.^ If  the  court  has  power  to  make  such  a  rule,  but  has  not 
made  one,  the  act  of  the  defendant  in  paying  money  into  court  is 
without  legal  effect.' 

§  2859.  Place  of  making  tender.  If  the  contract  provides  for 
the  place  of  payment,  tender  may  be  made  there  even  if  the  creditor 
is  absent.^    If  no  place  of  payment  is  fixed  by  the  contract,  tender 


Wright  V.  Behrem,  30  N.  J.  L.  413;  Le- 
van  y.  Sternfield,  55  N.  J.  L.  41,  25 
Ail.  854. 

See  also,  Browning  v.  Chamberlain^ 
210  N.  Y.  270,  104  N  E.  627. 

2  "Lord  Ellenborongh,  C.  J.,  stopped 
Holroyd,  ivho  was  to  have  argued  In 
support  of  the  demurrer,  and  anked  the 
defendant*a  counsel  if  he  could  show 
any  case  where  an  averment  of  touls 
temps  prist  was  holden  not  to  be  neces- 
sary in  a  plea  of  tender:  it  was  ex- 
pressly decided  to  be  nocossary  in  Giles 
V.  Hart  is  (1  Lord  Raym.  2-')  4,  and  vide 
Wood  V.  Ridge,  Fort.  376),  and  was 
one  of  those  landmarks  in  pleading  that 
ought  not  to  be  departed  from.  The 
defendant  has  been  guilty  of  a  neglect, 
in  non-payment  of  monoy  at  a  certain 
day,  upon  which  a  cause  of  action 
arises  to  the  plaintiff.  It  in  no  answer 
to  shew  that  at  a  day  subHcqurnt  he 
was  ready  to  have  paid  it,  unless  he 
were  always  ready  to  have  paid  it  from 
the  time  when  it  first  became  due. 
And  no  injustice  is  done;  because  the 
defendant  may  get  relief  by  applica- 
tion to  the  court  for  leave  to  pay  the 
principal  and  interest  into  court,  after 


which  the  plaintiff  proceeds  at  his 
peril.**    Unme  v.  Peploe,  8  East.  168. 

SBaillie  v.  Cazelet,  4  T.  K.  570. 

4Zeevin  v.  Oowell,  2  Taunt.  202. 

•  Dewey  v.  Humphrey,  22  Mass.  (5 
Pick.)  187;  Levan  T.  Sternfleld,  55  N. 
J.  L.  41,  25  Atl.  854. 

See  also.  Baker  v.  Hunt,  1  Wend. 
(N.  Y.)  103,  where  a  motion  for  an 
order  to  compel  the  clerk  to  pay  such 
monoy  over  to  the  plaintiff  instead  of 
returning  it  to  the  defendant  was  de- 
nied. 

1  Maine.  Aldrich  y.  Albee,  1  Me.  120, 
10  Am.  Dec.  45. 

New  Hampshire.  Wiggin  v.  Wiggln, 
43  N.  n.  567,  80  Am.  Dec.  102 

Pennsylvania.  Roberts  v.  Beatty,  2 
P.  &  W.  (Pa.)  63,  21  Am.  Dec  410. 

Tennessee.  Stansbury  v  Embroy, 
128  Tcnn.  103.  47  L.  B.  A.  (N.S.)  980, 
158  R.  W.  001 

Texas.  Deri  v  Berry,  21  Tex.  463, 
73  Am.  Dec.  2:J6. 

Vermont.  Contract  to  deliver  goods. 
Barney  v.  Bliss,  1  D.  Chip.  (Vt )  399, 
12  Am.  Dec.  606. 

Failnrc  to  make  tondrr  at  that 
place  renders  the  tender  ins ullic tent  in 
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piust  be  made  to  the  creditor  in  order  to  stop  interest'  Tender  of 
a  personal  debt  may  be  made  at  the  residence  of  the  creditor  if 
the  debtor  can  find  such  residence  by  the  use  of  reasonable  dili- 
gence.' It  is  the  duty  of  the  debtor  to  find  the  creditor  and  make 
tender  to  him,  and  not  the  duty  of  the  creditor  to  find  the  debtor 
and  make  demand  for  payment. 

The  mere  fact  that  a  note  is  dated  at  a  certain  place  does  not 
make  it  payable  there.*  If  the  contract  provides  for  the  delivery 
of  personal  property  at  a  specified  place,  the  debtor  must  tender 
such  property  at  such  place.'  Under  a  contract  v^hich  provides  for 
the  delivery  of  chattels  without  specifying  the  place,  tender  should 
be  made  to  the  creditor  at  his  residence  or  place  of  business,  if  the 
chattels  are  portable.'  If  the  creditor  is  absent  from  the  state,  the 
debtor  is  not  obliged  to  make  personal  tender  to  him.^  If  the 
articles  are  not  portable,  the  general  rule  seems  to  be  that  the 
debtor  must  call  upon  the  creditor  to  indicate  at  what  place  he 
elects  to  receive  such  articles,  and  if  he  indicates  a  reasonable  place 
tender  must  be  made  there^  If  the  creditor  can  not  be  found,  or 
if  he  refuses  to  indicate  a  reasonable  place  for  delivery,  the  debtor 
may  select  a  reasonable  place,  and  make  tender  there,  after  giving 
notice  thereof  to  the  creditor  if  it  is  possible  to  give  such  notice 
by  the  exercise  of  reasonable  diligence.'  A  vendee  who  has  an 
option  to  avoid  liability  by  redelivery  docs  not  make  a  valid  tender 
by  notifying  the  vendor  that  he  holds  subject  to  the  vendor's 
orders.^'  A  statement  in  a  pleading  filed  by  a  minor  seeking  to 
avoid  liability  for  a  sale  induced  by  an  alleged  concealment  by  him 


the  absence  of  waiver.  Bone  well  ▼. 
Jacolwon,  130  la.  170,  6  L.  R.  A. 
(N.S.)  436,  106  N.  W.  614. 

2  Galloway  v.  Smith,  Litt.  Sel.  Cae. 
(Ky.)  132;  McXair  v.  Moore,  65  S.  Car. 
4:55.  73  Am.  St.  Kop.  700,  33  S.  E.  401. 

JWnjiers  v.  Dickey,  17  Ohio  430,  49 
Am.  Dec.  467;  La  rar;,'e  v.  Rickert,  6 
Wend.  (N.  Y.)  187,  21  Am.  Dec  209. 

4McNair  v.  Moore,  5.5  S.  Car.  435, 
73  Am.  St.  Rep.  760,  33  S.  E.  401. 

B  Smith  V.  LoomiA,  7  Conn  110; 
Mitchell  V.  Grejrory,  4  Ky  (1  Bihb.) 
449,4  Am.  Dec  6r>5;  Wheelock  v.  Tan- 
ner, 39  N.  Y.  481. 

•  Miles  ▼.  Roberts,  34  N.  H.  245; 
Bantee  v.  Santee,  64  Pa.  St.  473. 


Contra,  the  place  is  the  residence  of 
the  debtor.  Grant  v.  Groshon,  3  Ky. 
(riard.)  85,  3  Am.  Dec.  725;  Chambera 
V.  Winn,  2  Ky.  (Sneed)  166,  2  Am. 
Dec  713. 

7  Trimble  v.  Williamson,  49  Ala.  525; 
An«;ell  v.  Loom  is,  97  Mich  5,  55  N.  W. 
lOOS;  Gill  V.  Bradley,  21  Minn.  15. 

S  Mason  v  Bri«^j»s,  16  Mass.  453;  Cur- 
rier V.  Currier,  2  N.  H  75,  9  Am.  Dec. 
43;  Sheldon  v.  Skinner,  4  Wend.  (N. 
Y  )  525,  21  Am  Dec   161. 

9MiIert  V.  Roberts,  34  N.  H  24.5. 

tOLangston  T.  Bitting,  96  Ga.  4IO9 
23  S.  K  308. 
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of  the  fact  of  infancy,  that  the  goods  are  in  his  possession  and  that 
the  vendors  could  ''come  and  get  them  if  they  chose/'  is  not  a 
sufficient  tenderJ^ 

m 

PARTIES  TO  TENDER 

§  2860.  By  whom  tender  can  be  made.  If  the  creditor  stands 
upon  his  rights  and  waives  none  of  them,  he  may  insist  upon  the 
debtor's  strict  compliance  with  the  elements  of  tender.  Only  the 
debtor,  or  his  legal  representative,^  can  make  a  valid  tender.  The 
creditor  may  refuse  a  tender  by  a  stranger,  without  incurring  any 
legal  liability,*  though  if  he  accepts  such  payment  or  performance 
he  is  concluded  thereby.  An  exception  to  this  rule  exists  in  cases 
where  a  person  financially  interested  in  the  discharge  of  a  debt,' 
such  as  a  surety,*  or  the  owner  of  realty  upon  which  such  debt  is 
a  lien,'  as  the  owner  of  mortgaged  premises,*  or  an  assignee  in 
bankruptcy,^  tenders  payment  of  such  debt.     Such  tender  is  valid. 

§  2861.  To  whom  tender  can  be  made.  Tender  can  be  made 
only  to  the  creditor,^  or  to  one  of  two  or  more  joint  creditors,*  or 
to  the  duly  authorized  agent  of  the  creditor,'  or  his  personal  repre- 
sentatives.* Tender  of  a  debt  due  to  a  building  and  loan  associa- 
tion made  to  the  local  secretary  is  sufficient.'  A  tender  may  be 
made  to  the  attorney  at  law  in  whose  hands  the  claim  has  been 

11  Adam   Roth  Grocery   Co    v.   ITop-  1  Kin/r  v.  Findi,  60  Tnd.  420;  Grand 

kiiw    (Ky  ),  29  S.    W.   293    Iroho.;irinK  Iah\»c     of     BrotlnThood     of     Railroad 

dcnind,  'M)  S.  \V.  4a51.  Trainmen   v.  Clark,  —  Ind.  — ,  127  N. 

IMcDoiijrald    V.    Dougherty,    11    G.i.  K.  280;  Fletcher  v.  Daiighcrty,  13  Neb. 

570;    Sharp   v.   (JarcHche,  90   Mo.    A  pp.  224,  i;j  N.  \V.  20«. 

2:n.  2  I'lanigan    v.    Seelye,    53    Minn.    23, 

2 Gibson  v.  Lyon,  115   U.  S.  430,  29  55  N.  W.  115;   Carman  v.  Pultz,  21  N. 

L.  ed    440;  Mahler  v.  Newbaur,  32  Cal.  Y.  5.17;   Dawson  v.  Kwing,  16  S.  &  R. 

108,    91     Am.    Dec     571;     Sinelair    v.  (l»a.)   371;   Prcscott  v.  Everts,  4  Wis. 

learned.  51  Mich.  335.  16  N.  W    672  314. 

8Kincaid  v.   Kchool   District,   11    Me.  3\Vej<tern  &  Atlantic  Ry.  Co.  v.  At- 

188  kins,  141  Ga.  743,  82  S.  E.  139;  Hoyt 

41Tamp8hirc  Manufacturers*  Hank  v.  v.    Byrnes,    11    Me.    475;    Mclniffe    v. 

Billings,  34  Mass.    (17  Pick.)    87.  Wheclock,  67  Mass.  (1  Gray)  600. 

•  Koyes   v.   WyrkofT,  114   N    Y.  204,  4  Ratcliflf  v.  Da  vies,  Cro.  Jac.  244. 

21  N   E.  158.  8  Smith    v.   Old    Dominion    Building 

6Neldon  v.  Roof,  55  N.  J.   F^q.  608,  &  Loan  Association,  119  N.  Car.  267, 

38  All.  429.  26  S.  E.  40. 

TDavies    v.    Dow,   80    Minn.    223,   83 
N.  W.  60. 
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placed  for  collection.*  A  tender  made,  after  a  bona  fide  attempt  to 
find  the  creditor,  to  the  creditor's  sou  who  is  authorized  to  reject 
the  tender  unless  a  receipt  in  full  of  all  demands  is  also  given  by 
the  debtor,  is  sufficient.' 

A  tender  made  to  one  who  is  not  the  debtor  or  his  authorized 
agent  or  representative  is  without  legal  effect.*  A  tender  to  an 
agent  not  authorized  to  receive  payment  is  without  legal  effect;* 
and  so  is  a  tender  made  to  executors  named  in  a  will  not  yet  pro- 
bated.* Payment  into  court  is  inoperative  in  the  absence  of  stat- 
utory authority  therefor.^^ 

If  the  debtor  is  misled  as  to  the  identity  of  the  creditor,^^  as 
where  the  original  creditor  has  assigned  the  debt  without  notice  to 
the  debtor,'*  a  tender  to  the  party  who  the  debtor  is  led  to  believe 
is  his  creditor  is  sufficient. 

IV 
ELEMENTS  OF  TENDER 

§  2862.  What  can  be  tendered.  If  the  contract  is  one  for  the 
payment  of  money  generally,  tender  must  be  made  in  such  money 
as  is  legal  tender.'  Coin  which  is  legal  tender  is  not  deprived  of 
that  quality  by  being  worn  as  long  as  it  retains  the  appearance  of 
a  coin  issued  from  the  mint.^  A  tender  of  base  money  has  been 
said  to  be  sufficient  if  such  money  is  actually  current.*    Tender  in 


<  Salter  v.  Shove,  CO  Minn.  483,  62  N. 
W.  1126;  Hopkins  Mfg.  Co.  v.  Ketterer, 
237  Pa.  St.  285,  86  Atl.  421;  Hirsh  v. 
Ogden  Furniture  &  Carpet  Co.,  48  Utah 
434,  160  Pac.  283. 

"V  Crawford  v.  Osmun,  04  Mich.  633, 
64  N.  W.  284. 

(Grand  Lodge  of  Brotherhood  of 
Kailroad  Trainmen  v.  Clark,  —  Ind. 
— ,  127  N.  E.  280;  Holmberg  v.  Will, 
52  Okla.  745,  153  Pac.  832^  Chipman  v. 
Bates,  6  Vt.  143;  Vergonis  v.  Vaseleou, 
105  Wash.  441,  178  Pac.  463. 

•  Chipman  v.  Bates,  5  Vt.  143. 

10  Hyde  v.  Heller,  10  Wash.  586,  39 
Pac.  249. 

IIBriede  v.  Babst,  131  La  159,  59 
So.  106. 

12Gunby  v    Ingram.  57  Wash    97,  30 
L.  &.  A.  (N.S.)  232,  106  Pac.  495. 
CONTRACTS— VOL.  V— IS 


13Gunby  v.  Ingram,  57  Wash  97.  36 
L.  R   A.  (N.S.)  2:52.  106  Pac.  495. 

1  Servel  v  Jamieson,  255  Fed  892. 
See,    Legal    Tender,    by    James    B. 

Thayer,  1  Harvard  Law  Review,  73. 

2  Mobile  St.  Ry.  v  Watters,  135  Ala. 
227,  33  So.  42;  Jersey  City  &  Bergen 
Ry.  V.  Morgan,  52  N.  J.  L.  60  [nub 
nomine,  Morgan  v.  Jersey  City  &  B<»r- 
gen  Ry.,  18  Atl.  9041;  Cincinnati 
Nortliern  Traction  Co.  v.  Rosnagic,  84 

0.  S.   310,  35  L.    R.   A.    (N.S.)    1030, 
96  N.  E.  88S. 

And  see  for  a  more  extreme  case 
holding  worn  coin  legal  tender,  Ruth 
V.  St.  Louis  Transit  Co,  98  Mu.  App. 

1,  71  S.  W.  1065. 

3  Pong  V.  de  Lindaay ,  1  Dyer  82a. 
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bank  notes,*  or  by  check,*  even  if  such  check  >^'ould  have  been  paid 
if  it  had  been  presented  and  accepted,*  or  by  a  certified  '•heck,^  or 
a  certificate  of  deposit,*  or  by  a  **time  check"  tendered  to  an 
oinplo^'e,*  or  chattels,'*  is  insuflicient  tender  of  a  debt  payable  in 
money  if  objection  is  made  upon  that  ground.  So  if  a  debt  is  due 
to  the  state,  tender  can  not  be  jnade  in  state  warrants  which  have 
no  connection  with  the  debt."  It  has  been  held  that  a  bank  must 
accept  its  own  notes  as  payment,  and  hence  that  such  a  tejider  is 
good.'*  ■  A  tender  of  the  same  kind  of  money  as  that  borrowed, 
and  the  only  kind  in  general  circulation  in  that  community,  has 
been  held  sufTicitmt.'' 

If  by  the  terms  of  the  original  contract  provision  is  made  for 
payment  by  check  or  draft,  tender  may  be  made  in  such  pre- 
scribed manner;'*  and  the  fact  that  such  check  or  draft  is  made 
payable  only  through  a  certain  specified  clearing-house  does  not 
render  such  tender  inoperative,'*  at  least  for  the  purpose  of  pre- 
venting the  forfeiture  of  a  lease  for  non-payment  of  rent  thus 
tendered.'* 


4Gri{Tby  v.  Oakes,  2  B.  &  P.  52f»; 
ITaUowoU  &  Augusta  Bank  v.  Howanl, 
13  Mass.  235;  Donaldson  v.  Benton, 
20  N.  Car.  (4  IXw.  &  K.)  435. 

5  United  States.  Servel  v  Jumieson, 
255  Fed  802. 

Colorado.  Larsen  v  BriH^no,  12  Colo. 
4S0;  21  Pac.  408 

Illinois.  Harding  v.  Commercial 
f.oan  Co.,  84  111.  251. 

Michigan.  Zimmerman  v  Miller,  — 
Mieh   — ,  173  N.  W   3C4. 

MississippL  CoUier  v.  Wliiie,  C7 
MiHS.  133,  6  So  618. 

Nebraska.  Te  Poel  v.  Shuit,  57  Neb. 
692,  78  N.  W  288. 

Washington.  Cady  y.  Ca«e,  11  Wash. 
124,  39  Pac.  375. 

Wisconsin.  Lewis  v.  Larson,  45  Wis. 
353.  • 

6  Zimmerman  v.  Miller,  —  Mich.  — , 
173  N  W.  364. 

^  Thome  v.  San  Francisco,  4  Cal.  127; 
Larsen  ▼.  Breene,  12  Colo.  480;  Bar- 
bour ▼.  Hickey,  2  D.  C.  App.  207,  24 
L  R  A.  763. 

I  Dougherty  v.  Hughes,  3  Greene  (la  ) 
92. 


i  Burlington  Voluntary  Relief  De- 
partment ▼.  White,  41  Nob.  547,  561« 
43  Am.  St.  Rep.  701,  59  N.  W.  747,  751. 

lOWiUon  V.  McVey,  83  Ind.  108. 

11  People  V  Miles,  56  Cal  401 ;  Ken- 
tucky Chair  Co.  v.  Commonwealth,  105 
Ky  455.  49  S.  W  197;  Raymond  v. 
State,  54  Mi.ss.  563,  28  Am.  Rep.  382; 
Battle  V   Thompson,  65  N.  Car  406. 

12  Northampton  Bank  v.  Balliet,  8 
W   &  S.  (Pa  )  311,  42  Am   Dec.  297. 

Contra,  as  to  payment.  Ilallowell  & 
AiiviiMta  Bank  v.  Howard,  13  MatiS. 
235;  Coxe  v.  Bank,  8  N.  J.  L.  172,  14 
Am.  Dec.  417. 

13  King  V.  King,  90  Va.  177,  17  S.  E. 
894. 

See  aUo,  Pong  y.  de  Lindsay,  1  Dyer 
82a. 

U  PhiUulelpliia  Co.  v  Renner,  222  Pa. 
St.  512,  20  L.  R.  A.  (N.S.)  932,  71  Atl. 
1050 

15  Philadelpliin  Co  v  Renner.  222  Pa. 
St.  512.  20  L  R.  A.  (N.S  )  932,  71  Atl. 
1056. 

16  Philadelphia  Co  v.  Renner,  222  Pa. 
St.  512,  20  L.  R.  A.  (N.S.)  932,  71  Atl. 
1056. 
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§2863.  Actual  production  of  thing  tendered— Ability  to  per- 
form. The  thing  which  is  tendered,  especially  if  money,  must  be 
actually  produced  and  offered  to  the  creditor  as  far  as  is  in  its 
nature  possible,  unless  this  requirement  is  waivedJ  "What  amounts 
to  waiver  is  discussed  elsewhere.*  Some  statutes  make  a  written 
offer  to  pay  money  equivalent  to  tender  if  not  accepted.  Such 
statutes  have  no  application  to  cases  where  the  party  making  the 
tender  has  neither  the  intent  nor  the  ability  to  perform.' 

Production  of  money  is  not  always  conclusive  tender.  Thus  the 
debtor  produced  money  and  laid  it  on  the  table  before  the  creditor 
without  counting  it  before  him  or  letting  him  count  it,  and  asked 
an  extension  for  another  year,  which  was  granted.  This  was  not 
a  sufficient  tender.*  Under  some  statutory  provisions  sufficient 
tender  is  made  of  an  obligation  which  is  payable  at  a  specified 
place  if  the  maker  is  at  such  place  and  is  able  and  willing  to  pay 
it  at  maturity.'  Such  a  statute  does  not  apply  to  a  demand  note.' 
The  fact  that  the  maker  of  a  note  def)osited  the  amount  thereof  at 
a  specified  place  is  not  sufficient  under  such  statute,  unless  it  is 
shown  that  the  maker  resided  at  such  place  or  had  his  place  of 
business  there.' 

If  a  vendor  of  realty  is  bound  to  tender  a  conveyance  to  the 
purchaser,  the  deed  must  actually  be  produced  unless  such  pro- 
duction is  waived.'  A  statement  by  the  vendor  that  he  has  the 
deed  in  his  pocket,'  or  a  statement  by  him  that  he  will  place  a  deed 
in  the  hands  of  a  designated  court,^  is  insufficient  as  a  tender  of 
such  conveyance. 


1  Angier  ▼.  Equitable  Building  & 
1.4>an  Association,  100  Ca.  625,  35  S. 
E.  64;  Pinnpy  v.  Jorgc*n8on,  27 
Minn.  26,  6  N.  W.  376;  Dwring  TTar- 
veBter  Co.  V.  TTamiUon,  80  Minn.  162, 
83  N.  W.  44;  Greenfield  v.  Taylor,  141 
Minn  399,  170  N.  W.  345;  North  y. 
Mallett,  3  N.  Gar.  (2  Hayw  )  151,  2 
Am.  Dec.  622;  Lefferts  v.  Dolton,  217 
Pa.  St.  299,  118  Am.  8t.  Bep.  913»  66 
Atl.  527. 

The  possession  of  a  sufficient  amoant 
of  money  to  pay  the  debt  does  not 
amount  to  a  tender.  Brown  v.  Txiuis- 
Yille  &  XabhviUe  Ry.,  10:{  Ky.  211,  44 
S.  W.  048. 

2  Si'o  §§  2872  ot  scq. 

SMiCourt  V.  Johns,  33  Or.  661,  53 
Pac.  601. 


•  Mflnerney  v.  Lindsay,  97  Mich.  238, 
56  N  W  603. 

8  Nichols  V.  Asbeck,  —  Cal.  — ,  178 
Pac.  705;  United  States  National  Banic 
V.  Shupak,  64  Mont.  542,  172  Pac.  324. 

i  United  States  National  Bank  v. 
Shupak,  54  Mont.  642,  172  Pac.  324. 

T  Nichols  ▼.  Asbeck,  —  CaL  — ,  178 
Pac.  705. 

•  Howard  v.  Higgins,  137  Cal.  227,  69 
Pac.  1060;  Lefferts  y.  Dolton,  217  Pa. 
St.  299,  118  Am.  St.  Rep.  913,  66  AtL 
527. 

•  Lefferts  y.  Dolton,  217  Pa.  St.  299, 
118  Am.  St.  Rep.  913,  66  Atl.  527. 

10  Howard  y.  Higgins,  137  Cal.  227, 
69  Pac.  1060. 
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Tender  by  words  is  insufficient  in  the  absence  of  an  ability  to 
perform J^  An  attempted  tender  of  a  certain  amount  by  one  who 
does  not  possess  such  amount  is  insuflicientJ' 

§2864.  Tender  of  less  amount  than  due.  The  amount  ten- 
dered must  be  equal  to  the  aniociiit  of  the  indebtedness.  Tender  of 
less  than  the  amount  due  is  iiielTcctive.^  A  tender  of  a  part  of  the 
amount  due  does  not  stop  the  runnini^  of  interest  upon  the  entire 
debt.'  If  tender  is  made  after  interest  has  begun  to  run,  it  must 
include  interest;'  and  tender  made  after  an  action  has  been  insti* 
tuted  must  include  costs,*  and  the  creditor's  attorney's  fee,  where 


11  fiastern  Oregon  Land  Co.  v. 
Moody,  198  Fed.  7;  Bradford  v.  Fi- 
delity Savings  &  Loan  Society.  177 
Cal.  247,  170  Pac.  404;  Selby  v.  Third, 
61  Mich.  1,  10  N.  W.  180;  Short  v. 
Rogue  River  Irrigation  Co.,  82  Or. 
662,  162  Pac.  845. 

12  Bradford  v.  Fidelity  Savings  & 
IxMin  Society,  177  Cal.  247,  170  Pac. 
404. 

1  United  States.  Lilienthal  v.  McCur- 
mick.  117  Fed.  89,  64  C.  C.  A.  475;  Pa 
cific  Mail   Steamship   Co.    v.    Webtern 
Pac.  R.  Co.,  251  Fwl.  218 

Alabama.  McCalley  v  Otey,  103  Ala. 
469,  16  So.  945. 

California.  Colton  v.  Oakland  Bank 
of  Savings,  137  Cal.  376,  70  Pac.  225; 
Bradford  v.  Fidelity  Savings  &  Ix>an 
Society,  177  Cal.  247,  170  Pac.  404. 

Iowa.  Sansone  v.  Crocker,  —  la.  — , 
170  N.  W.  796. 

Massachusetts.  Welch  v.  AdamH,  152 
Mass.  74,  9  L.  R.  A.  244,  25  N.  E  34 

Michigan.  Montague  v.  Lougan,  68 
Mich.  98.  35  N.  W.  840. 

Minnesota.  Moore  v.  Norman.  43 
Minn.  428,  19  Am.  St.  Rep.  247,  9  L.  R. 
A.  55,  45  N.  W.  857;  Spoon  v.  Fram- 
bach,  83  Minn.  301,  86  N.  W.  106. 

North  Carolina.  Rand  v.  Harris,  83 
JT.  Car.  486. 

North  Dakota.  State  y.  Barnes,  22 
N.  D.  18.  37  L.  R.  A.  (NS.)  114,  132 
N.  W.  215. 

Pennsylvania.  McKibbin  v.  Petera, 
185  Pa.  St.  618,  40  AU.  288. 


Wisconsin.  Warden  y  Sweeney,  86 
Wirt    161,  66  N.  W    647 

A  tender  of  the  amount  of  a  fine  im- 
fKjtied  upon  one  of  two  criminal*  is  in- 
Huflicient  if  tendered  in  payment  of  the 
fine  imposed  upon  both  of  them.  State 
v  Barnes,  22  N  D  18,  37  L.  R  A.  (N. 
S  )   114,  132  N  W    216 

2  Pacific  Mail  Steamship  Co.  ▼. 
Wc'Htern  Pac.  R.  Co,  261   Fed.  218. 

Indiana.  Chicago  &  South  Eantern 
}\y.  v.  Woodard,  169  Ind  641,  65  N. 
E   577. 

Louisiana.  LouiHiana  MolaHses  Co  v. 
Le  Saithier,  62  La  Ann  2070,  28  So. 
217  1  judgment  affirmed,  62  La  Ann. 
1768,  28  So  2231;  Bhede  v  Babst,  131 
Iji    \r,f),  50  Si»    106. 

Massachusetts  Weld  v  Rliot  Five 
(Vritrt  S»\in;/s  Hunk,  168  Mass.  339, 
33  N.  E.  519. 

Oklahoma.  Rill  v.  Rljrjr*,  34  Okia 
8.14.  41  L  R  A  (NS)  nil,  127  Pac. 
427 

Washington.  Ralph  v.  T..omer,  3 
Wanh   401.  28  Pac  7C0 

Till'  fact  that  the  amount  of  interest 
whifh  is  not  tendered  i«  comparatively 
small  doe«  not  make  the  tender  Ruf- 
flclent  Bell  v  Ripprs,  34  Okla  834, 
41  L.  R.  A.  (NS  )  nil,  127  Pac  427. 

4  Iowa.     Martin   v    Whisler,   62  Ta 
416,  17  N  W.  593;  Sansone  v.  Crocker, 
—  Ta.  — .  170  N  W.  796. 

Kentucky.  Samuels  v.  Simmons 
(Ky  ),60S.  W.  937. 

Minnesota.  Seejjer  v.  Smith,  74 
Minn.  279,  77  N.  W.  3. 
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the  right  thereto  given  by  statute  has  accrued.'  Tender  of  the 
additional  sum  suggested  as  a  reasonable  attorney's  fee  by  the 
plaintiff's  attorney  is  sufficient.*  If  the  action  has  been  instituted 
without  making  the  statutory  demand,  and  hence  the  defendant  is 
not  liable  for  costs,  tender  need  not  include  costs.^  So  if  expenses 
authorized  by  law  have  been  incurred  on  account  of  the  debtor's 
default,  such  as  advertising  a  sale  under  a  deed  of  trust,'  or  ex- 
penses incurred  by  taking  property  under  a  chattel  mortgage,'  the 
tender  must  include  such  expenses.  Tender  of  the  amount  found 
to  be  due  by  a  court  of  original  jurisdiction  is  insufficient  to  stop 
interest  if  the  amount  is  increased  on  appeal.^'  Tender  of  an 
insufficient  sum  is  not  made  valid  by  the  fact  that  the  debtor  in 
good  faith  believes  that  he  is  tendering  all  that  is  due.^*  If  the 
debtor  owes  several  distinct  claims  to  his  creditor,  he  may  tender 
payment  of  one  of  them,  leaving  the  other  unpaid.^*  The  debtor 
must,  in  such  case,  notify  the  creditor  that  the  tender  is  made  for 
the  specific  debt.  If  without  such  notice  the  debtor  tenders  to  the 
creditor  upon  his  entire  indebtedness  a  sum  less  than  the  entire 
amount  due,  but  greater  than  one  of  the  debts,  it  is  insufficient." 
If  a  contract  for  the  sale  of  realty  contains  no  specific  provision 
with  reference  to  an  encumbrance  upon  sudi  realty,  and  such 
realty  is  in  fact  encumbered,  a  tender  of  the  purchase  price  fixed 
by  the  contract,  less  the  amount  of  such  encumbrance  is  sufficient.^* 
Under  some  statutes,  one  upon  whose  7)roperty  a  tax  has  been 
imposed  for  a  number  of  items,  some  of  which  are  valid  and  some 
of  which  are  not,  can  not  make  a  sufficient  tender  by  tendering  the 
amount  of  the  valid  items,  omitting  the  invalid  items.^' 


Nebraska.  McEldon  v.  Patton  (Neb  ), 
93  N   W.  038 

Ohio.    Burt  v.  Dod^e,  13  Ohio  131. 

Texas.  Berry  v  Davis,  77  Tex.  191, 
19  Am   St   Rep  748. 13  S  W  978 

•  riiicaoro  &  South  Eastern  Ry.  v. 
Wooilani,  159  Ind.  541,  65  N.  E.  577. 

So  where  the  iiiort<?af?e  provider  for 
an  atlomey'fl  f<*e  and  such  provi**ions 
are  upheld.  Fuller  v  Brown,  107  TU. 
293,  47  N  E  202  raffirming.  68  TU  App. 
2391 

•  Smith  V.  JacksOiM  153  lU.  399,  39 
N  E  130 

TP<H)p1e*ft  Furniture  &  Carpet  Co.  v. 
Crosby.  57  Neb.  282,  73  Am  St.  Rep. 
504.  77  N  W  658 

tMcNiece  v.  Eliaaon,  78  Md    168,  27 


Atl.  940;    Mcaunjr  v.   Trust   Co.,   137 
Mo    100.  38  S.  W   578. 

t  Could  V.  Armagost,  40  Neb.  897,  65 
N   W    1004. 

lOAVolfort  V  Reilly,  133  Mo  463,  34 
S  W.  847,  Noilson  v.  C!iicaf»o  ft 
Northwestern  By.,  91  Wis.  557,  64  N. 
W.  849. 

t1  TTclphrey  v.  Chica(;o  &  Rock 
Island  Ry ,  29  Ta.  480;  Pntnotc  v. 
Sanders.  41   Vt.  00,  98  Am.  Drc.  .504. 

UCarleton  v  Wbitcber,  5  N   n    280 

13  Shuck  V.  Oiicasro-,  Bock  Inland  ft 
Pacific  By ,  73  Ta    333,  35  X.  W    429. 

UHorfnm  V.  Bussell,  24  N.  D  490, 
43L  B  A    (NS.)  II.'SO.  140  N  W  99 

ISSchiflfer  v.  Douglaaa,  74  Kan    231 
86  Pac  lasi. 
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If  the  exact  amoant  which  is  due  is  not  ascertainable,^*  as  where 
an  accounting  is  necessary ,^^  or  where  there  are  outstanding  rights 
the  amount  of  which  can  be  determined  only  by  a  judicial  decree,^* 
tender,^*  or  at  least  an  exact  tender,^  is  excused. 

§2865.  Tender  of  greater  amount  than  due.  If  the  debtor 
tenders  an  amount  which  is  greater  than  the  true  amount  of  the 
indebtedness,  such  tender  is  said  to  be  sufficient  if  the  circum- 
stances under  which  it  is  made  indicate  that  the  surplus  over  and 
above  the  true  amount  of  the  debt  is  to  belong  to  the  creditor^ 
While  a  tender  of  an  excessive  amount  is  said  to  be  sufficient,  it  is 
said  that  if  such  tender  of  an  excessive  amount  is  withdrawn  and 
the  exact  amount  is  tendered  at  a  later  time,  the  tender  dates  from 
the  time  at  which  it  is  made.^ 

The  result  which  is  reached  in  cases  of  this  sort  is  undoubtedly 
just,  especially  in  cases  in  which  there  is  some  doubt  as  to  the 
actual  amount  due,  and  in  which  the  debtor  has  tendered  an  exces- 
sive amount  by  way  of  precaution.  The  only  difficulty  which  would 
prevent  this  rule  from  being  adopted  in  all  cases  is  that  the  creditor 
cau  not  be  compelled  to  accept  a  larger  amount  than  is  due,  any 
more  than  any  oflicr  person  can  be  compelled  to  accept  a  benefit 
which  he  is  unwilling  to  accept.  The  true  solution  of  these  cases 
may  possibly  be  that  the  creditor,  by  a  refusal  to  accept  the 
amount,  waives  the  objection  that  the  amount  is  excessive;'  and  it 
is  possible  that  if  the  creditor  indicated  the  exact  amount  due  ^nd 
refused  to  accept  the  tender  on  the  ground  that  the  amount  was 
excessive,  the  tender  might  be  regarded  as  insufficient. 

If  the  amount  which  is  tendered  is  divisible,  so  that  the  true 
amount  which  is  due  may  be  taken  from  the  total  amount  tendered 
without  making  change,  it  is  said  that  the  debtor  may  tender  a 
larger  amount  than  is  due  and  he  may  demand  that  the  creditor 


IBSpinks  ▼.  Jordan,  108  Miss.  133, 
L.  R.  A.  1915C,  634,  66  So.  405  i  Rock- 
landRockport  Lime  Co.  v.  Leary,  203 
N.  Y.  469,  L.  R.  A.  1916F,  352,  07 
N.  K.  43. 

ITSpinks  v.  Jordan,  108  Miss.  133, 
L.  R.  A.  1015r,  634,  66  So.  405. 

II  Rockland  Rock  port  Lime  Co.  v. 
Leary,  203  N.  Y.  409,  L.  R.  A.  1910F, 
352,  97  N.  E.  43. 

ISSpinks  V.  Jordan,  108  Miss.  133, 
L.  R.  A.  1915C,  634,  66  So.  405. 


n  Rockland-Rockport    Lime    Co.    v. 
Ltary.  203  N.  Y.  469,  L.  R.  A.  1916F, 
3:)2,  97  N.  E   43. 
Notes  to  Sfction  2865 

1  Patterson  v.  Cox,  26  Ind.  261; 
Ilan&ooni  v.  Hinman,  30  Mich.  419; 
Wilson  V  Duplin  Telephone  Co.,  139 
N.  Car.  395,  52  S  E.  62;  Odom  v. 
Carter,  36  Tex.  281. 

2  Odom  V.  Carter,  36  Tex.  281. 
SSee  §2873. 
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take  therefrom  the  true  amount .♦  This  result  has  boon  explainod 
by  saying  that  a  tender  of  the  greater  inoliulos  the  loss,'  although 
this  maxim  has  also  been  used  to  justify  a  tender  of  an  amount  in 
excess  of  the  true  debt  if  the  surplus  is  to  belong  to  the  eroditor.* 

It  has  been  said,  however,  that  if  the  amount  which  is  tendered 
is  not  divisible  and  if  the  debtor  demands  that  the  eroditor  make 
change,  so  that  the  creditor  will  not  receive  the  surplus,  the  tender 
is  insuflficientJ  This  principle  has  boon  applied  whore  the  change 
which  was  demanded  was  botwoon  five  and  ten  dollars,*  on  the 
theory  that  if  the  right  to  make  change  were  recognized,  there 
would  be  no  limit  to  it,  and  that  a  tender  of  a  single  bank  note  of 
enormous  amount  might  be  made  for  a  very  small  debt.*  On  the 
other  hand,  the  sufTicioncy  of  a  tender  in  excess  of  the  amount  with 
the  demaiul  that  the  eroditor  take  out  the  amount  due,  has  boon 
recognized,^*  although  no  emphasis  was  placed  on  the  fact  that  the 
amount  which  was  tendered  was  divisible,  so  that  it  was  unneces- 
sary to  make  change." 

It  has  been  held,  however,  that  a  common  carrier  of  passengers 
must  furnish  change  to  a  reasonable  amount,^'  so  that  it  is  not 
unreasonable  for  a  passenger  to  tender  five  dollars  in  one  piece  and 
ask  for  change  in  paying  a  five-cent  faro  J*  On  the  other  hand,  it  is 
held  that  even  if  it  is  the  duty  of  the  common  carrier  to  make 
change  in  a  reasonable  amount,  the  party  who  makes  the  tender 
can  not  demand  that  the  change  be  paid  over  to  him  before  he  pays 
to  the  carrier  the  amount  which  he  is  tendering.^* 

The  carrier  may  refuse  to  make  change  in  excess  of  a  reasonable 
amount,  and  he  may  exact  a  valid  and  enforceable  rule  to  this 
effect."     It  is  said,  however,  that  if  the  passenger  expresses  a 


4  Wade's  Case,  6  Coke  114a;  Dean  v. 
James,  4  Barn.  &  Ad.  546. 

■  Wade's  Case,  5  Coke  114a. 

t  Patterson  v.  Cox,  25  Ind.  261. 

7Betterbee  v.  Davis,  3  Camp.  70  j 
Perkins  v.  Beck,  4  Cranch  C.  C.  68. 

•  Tender  in  Englii*h  money.  Better- 
bee  V.  Davis,  3  Camp.  70;  Bobtnson  v. 
Cook,  6  Taunt.  336. 

•  Betterbee  v.  Davis,  3  Camp.  70. 

to  Walsh  V.  Colvin,  53  Wash.  300, 
101   Pac.  1085. 

11  Walsh  V.  Colvin,  63  Wash.  309, 
101  Pac.  1085. 

12  Barrett  v.  Market  Street  By.,  81 
Cal.  296,  15  Am.  St.  Rep.  61,  6  L.  B. 


A.  336,  22  Pac.  859;  Biirpe  v.  Georgia 
By.  A  Electric  Co ,  133  (la.  423.  65  S. 
E.  879;  Jonoa  v.  Louiiivino  &  Nashville 
By.,  109  MiM.  655,  6S  So.  924. 

»  Barntt  v  Market  Strcit  By ,  81 
Cal.  296.  15  Am.  St.  Brp.  61,  6  L.  R. 
A.  330.  22  Pac.  859. 

14  Louisville  &  Nashville  By.  v.  Cot- 
tcngira  (Ky  ),  13  L.  R.  A.  (NS  )  624, 
104  S.  W.  280,  31  Ky.  L.  B.  871. 

H  Barker  v.  Central  Park.  North  ft 
East  Biver  By.,  151  N.  Y.  237.  56  Am. 
St.  Bep.  626.  35  L.  B.  A.  489.  45  N. 
E.  5«)0;  Fiinderburg  v.  An;nif^ta  & 
Aikin  By.,  81  S.  Car.  141,  21  L.  R. 
A.   (N.S.)   868.  61  S.  E.  1075;  Knox- 
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williii^noss  to  Avait  for  his  change  until  his  destination  at  a  large 
town  is  reached,  he  may  tender  a  much  larger  amount  than  if  he 
demands  change  at  once,  since  a  demand  for  change  which  may 
be  unreasonable  if  for  immediate  payment  would  be  reasonable  if 
the  passenjjer  offered  to  wait  until  some  large  town  were  reached." 
If  the  tender  is  not  made  in  proper  form,  it  does  not»  of  course, 
gain  any  validity  from  the  fact  that  the  amount  is  in  excess  of  the 
true  amount." 


§2866.  Tender  of  property  other  than  money.  If  tender  of 
property,  other  than  money,  is  necessary,  the  production  of  the 
articles  at  the  proper  time  and  place  is  necessary,^  and  an  offer  to 
produce  tliem  in  the  future  is  insufficient.*  If  the  property  ten- 
dered is  not  homogeneous,  the  exact  property  to  be  tendered  must 
be  selected  by  the  debtor,  and  if  he  tenders  a  greater  amount, 
leaving  the  creditor  to  make  the  selection  required  by  the  terms  of 
the  contract,  the  tender  is  insufficient.' 

If  the  property  is  homogeneous,^  such  as  nuts,'  or  grain,*  tender 
of  a  larger  amount  than  that  provided  for  by  contract,  leaving  the 


villc  Trartion  Co.  v.  Wilkrrpon.  117 
Trim.  4S2,  9  L  U.  A  (\S)  579,  99 
S.  W.  992 

HJoniA  V,  Loiiisvillo  A  Nashville 
Py..  109  Mis.*.  655,  68  So.  924. 

17TolIcf.-nn  v  Tollofson.  —  Wis.  ~, 
176  N.  W.  879. 

1  ndiu'wcll  V  Jacobson.  I.'IO  la  170, 
5  L  R.  A.  (XS)  4:iO,  106  N  W.  614; 
I^'lTcrffi  V.  Dolton,  217  I'a  St  299,  118 
Am    St    Rep   913.  66  Atl   527. 

2"Tfie  word  'offer*  is  frequently  used 
by  courts  and  text  writers  as  synony- 
mouft  vi'Wh  'tender/  and  it  may  be 
properly  so  U!»ed  with  reference  to 
articles  capable  of  manual  delivery  and 
actually  produced  But,  with  respect 
to  heavy  articles  of  merchandise  situ- 
ated at  a  di.^tnnce  from  the  place  to 
which  they  mui^t  be  transported  if  re- 
stored to  the  vendor,  the  phrase  •olTer 
to  return*  is  more  commonly  and  aptly 
applied  to  expre^^s  a  willinfrne»a,  or  to 
make  a  proposal  to  rescind  the  contract 
and  return  the  goods.  It  is  not  suffi- 
cient, however,  for  a  buyer  who  has 
taken  delivery  of  the  goods  at  the 
vendor's  place  of  business,  merely  to 


express  a  willin;;nes8  or  make  a.pro- 
po>al  to  return  the  goods,  or  simply  to 
give  notice  to  the  seller  that  he  holds 
tlie  good*  subject  to  his  order,  or  to 
request  him  to  come  and  take  them 
back.  If  he  would  rescind  the  con- 
tract, he  must  return  or  tender  back 
the  goo<ls  to  the  seller  at  the  place  of 
delivery,  unless  upon  making  the  offer 
so  to  do  he  is  relieved  of  the  obliga- 
tion, as  stated,  by  a  refusal  to  receive 
them  if  tendered."  Milliken  v.  Skill- 
ings,  89  Me  180,  36  Atl.  77  [quoted 
in  Mundt  v.  Simpkins,  81  Neb.  1,  115 
N    W.  3251. 

S  Clark  y.  Baker,  52  Mass.  (11  Met.) 
186,  45  Am  Dec.  199;  Croninger  v. 
Crocker,  62  N.  Y.  151. 

4Xash  V.  Brewster,  39  Minn.  530,  2 
L.  R  A.  409.  41  N.  W.  105;  Brownfield 
V.  Johnson,  128  Pa.  St.  254,  6  L.  R.  A. 
48,  18  Atl.  543. 

■  Brownfield  v.  Johnson,  128  Pa.  St. 
254,  6  L.  R.  A.  48,  18  Atl  543. 

lArmetrong  y.  Tait,  8  Ala.  635,  42 
Am.  Dec.  656;  Nash  y.  Brewster,  30 
Minn.  630,  2  L.  R.  A.  400,  41  N.  W. 
105;  Hughes  v.  Prewitt,  5  Tex.  264. 
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creditor  to  select  the  quantity  specified,  is  sufficient.  But  cattle 
h«ave  been  held  not  to  be  homogeneous  within  the  meaning  of  this 
rule.^ 

In  many  cases,  even  of  homogeneous  property,*  such  as  scrap 
fron,'  or  brick,^'  it  has  been  held  to  be  the  duty  of  the  debtor  to 
separate  the  property  to  be  tendered  from  the  general  mass. 

§2867.  Conditions  imposed  by  party  making  tender— Condi- 
tions already  imposed  by  law.  The  debtor  may  attach  a  condition 
to  the  tender  requiring  the  creditor  to  perform  some  act  which  he 
would  be  in  any  event  legally  bound  to  do  without  affecting  the 
sufficiency  of  the  tender.'  Thus  he  may  require  the  surrender  of 
property  which  the  creditor  was  holding  under  a  lien  to  secure  the 
debt  of  which  tender  was  made,^  or  the  surrender  of  property 
pledged  to  secure  such  debt,^  or  the  release  of  a  mortgage  given  to 
secure  such  debt,*  or  the  reconveyance  of  property  conveyed  by  a 
deed,  absolute  on  its  face,  but  intended  as  a  mortgage.*  A  tender 
to  one  who  claims  as  assignee  of  a  mortgage  debt,  but  whose  title 
is  denied  by  the  original  mortgagee,  may  be  coupled  with  demand 
for  the  production  of  a  written  assignment  of  such  debt  or  a 
release  of  the  mortgage  by  the  original  mortgagee,  without  destroy- 
ing its  validity.* 


T Bates  V.  Bates,  Walk.  (Miss)  401. 
12  Am.  Dec.  572 

•  Dixon  V.  Fletcher,  3  M.  &  W.  140; 
Kaylor  Lumber  Co.  v.  American.  Tie  & 
Timber  Co.,  107  Ala.  403,  73  So.  12; 
Kommel  v.  Wingate,  103  Mass.  327; 
Croninger  v.  Crocker,  62  X.  Y.  151.  * 

Such  a  tender  is,  at  any  rate,  not 
Buch  a  delivery  as  to  pass  title  to  the 
purchaser,  and  as  to  enable  the  seller 
to  sue  for  the  purchase  price.  Mc- 
Cormick  HarA'esting  Machine  Co.  v. 
Balfany,  78  ^linn.  370,  70  Am.  St.  Rep. 
393,  81  N.  W.  10. 

•  Perry  v.  Mount  Hope  Iron  Co.,  16 
R.  I.  318,  15  Atl.  87. 

10  Smith  V.  Loomia,  7  Conn.  110. 

1  Berry  v.  Bank,  177  Cal.  206,  170 
Pac.  415;  Lamb  v.  Jeffrey,  41  Mich. 
719,  3  N.  W.  204. 

Contra,  Storey  v.  Krewson,  66  Ind. 
397,  23  Am.  Rep.  668. 


2  Johnston  v.  Cranage,  46  Mich.  14,  7 
X.  W.  188. 

3  Loughborough  v.  McNevin,  74  Cal. 
2.'i0,  5  Am.  St.  Rep.  435,  17  Pac.  69; 
Berry  v  Bank,  177  Cal.  206,  170  Pac. 
415;  Moynahan  v.  Moore,  9  Mich.  0, 
77  Am.  Dec.  468. 

4  Saunders  v.  Frost,  22  Mass.  (5 
Pick.)  250,  16  Am.  Dec.  304;  Halpin 
V.  Phenix  Ins.  Co.,  118  N.  Y.  166,  23 
N.  E.  482. 

Contra,  Fields  v.  Danenhower,  65 
Ark.  302,  43  L.  R.  A.  619,  46  S.  WT 
038 

Contra,  in  Indiana  on  the  theory  that 
the  payment  of  the  note  discharges  the 
mortgajre  ipso  facto.  Storey  v.  Krew- 
son, 55  Ind.  307,  23  Am.  Rep.  668. 

IMankol  v.  Belscamper,  84  Wis.  218, 
54  X.  W.  600. 

•  Kennedy  v.  Moore,  01  la.  39,  58  N. 
W.  1066. 
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Since  a  party  who  is  bound  to  perform  a  concurrent  covenant 
may  demand  that  the  adversary  party  shall,  at  the  same  time,  per- 
form the  covenant  on  his  part  to  be  performed,'  a  party  who 
tenders  performance  of  a  concurrent  covenant  is  not  imposing  con- 
ditions which  the  adversary  party  is  not  already  bound  to  perform, 
by  demanding  that  the  adversary  party  should  perform  the  cove- 
nant on  his  part  to  be  performed  as  a  condition  to  his  accepting 
such  tender.* 

§2868.  Conditions  not  imposed  by  law.  If,  however,  the 
debtor  attempts  to  impose  any  conditions  not  required  by  law,^ 
such  as  demanding  that  the  tender  be  accepted  as  full  perform- 
ance,^ or  that  a  discharge'  or  a  release  in  full*  be  given,  or  that 


7  See  §§2061  et  seq. 

•  Cave  V.  Osborne,  103  Mass.  482,  79 
K.  E.  794;  Douglas  v.  Hustead,  210 
Pa.  St.  292,  65  Atl.  670. 

1  Arkansas.  Fields  v.  Danenhower, 
65  Ark.  392,  43  L.  R.  A.  519,  46  S.  W. 
938. 

California.  Jones  v.  Shuey  (Cal.), 
40  I'ac.  17. 

Colorado.  Butler  v.  Hinckley,  17 
Colo.  523;  Rude  v.  Levy,  43  Colo.  482, 
24  L.  R.  A.  (N.S.)  91,  96  Pac.  560. 

Connecticut.  Sanford  v.  Bulkley,  30 
Conn.  344. 

niinois.  Pulsifer  v.  Shepard,  36  III. 
613. 

Indiana.  Rose  v.  Duncan,  40  Ind. 
269. 

Iowa.  Sansone  v.  Crocker,  —  la.  — , 
170  N.  W.  796. 

Kansas'.  Latham  v.  Hartford,  27 
Kan.  249. 

Massachusetts.    Loring  v.  Cooke,  20 
Mass.   (3  Pick.)  48;  Chapin  v.  Chaptn, 
'161  Mass.  138,  36  N.  E.  746. 

Nebraska.  Te  Poel  v.  Shutt,  67  Neb. 
692,  78  N.  W.  288;  Schrandt  v.  Young, 
62  Neb.  254,  86  N.  W.  1085;  McEldon 
V.  PSatton  (Neb.),  93  N.  W.  938;  Balrd 
V.  Union  Mutual  Life  Insurance  Co., 
—  Neb.  — ,  177  N.  W.  156. 

Ohio.  Petersburg  Fire  Brick  Co.  v 
American  Clay  Machinery  Co.,  89  O.  S 
865,  106  N.  E.  33. 


South  Dakota.  Brace  ▼.  Doble,  3  S. 
D.  110,  52  N.  W.  586;  Pittsburgh  Plate 
Glass  Co.  v.  Leary,  25  S.  D.  256,  31  L. 
R.  A.  (N.S.)   746,  126  N.  W.  271. 

Washington^  Vergonis  v.  Vaseleou, 
105  Wash.  441,  178  Pac.  463. 

Wisconsin.  Elderkin  y.  Fellows,  CO 
Wis.  339. 

2  Minnesota.  Moore  y.  Norman,  52 
Minn.  83,  38  Am.  St.  Rep.  $26,  18  L. 
R.  A.  369,  53  N.  W.  809. 

Missouri.  Ruppel  y.  Building  Asso- 
ciation,  158  Mo.  613,   69   S.   W.    1000. 

Nebraska.  Tompkins  v.  Batie,  11 
Neb.  147,  38  Am.  Rep.  361,  7  N.  W. 
747. 

New  York.    Noyes  v.  Wyckoff,  114 
N.  Y.  204,  21  N.  E.  158. 
.  North  Carolina.    Rand  v.  HarriB,  83 
N.  Car.  486. 

Pennsylvania.  Pershing  v.  Feinberg, 
203  Pa.  St.  144,  52  Atl.  22. 

South  Carolina.  Doty  v.  Crawford, 
39  S.  Car,  1,  17  S.  E.  377. 

3  Richardson  v.  (.'hemical  Tjiboratory, 
50  Mass.  (9  Met.)  42. 

4  Rude  V.  Levy,  43  Colo.  482,  24  L. 
R.  A.  (N.S.)  91,  96  Pac.  560;  Brown  v. 
Gilmore,  8  Me.  107.  22  Am.  Dec.  223: 
Loring  v.  Cooke,  20  Mass.  (3  Pick.) 
48;  Baird  y.  Union  Mutual  Life  Insur- 
ance Co.,  —  Neb.  — ,  177  N.  W.  166. 
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a  right  of  appeal  be  waived,'  or  that  in  connection  with  the  debt 
in  question  other  claims  between  the  same  parties  be  settled,*  or 
that  payment  be  made  at  a  place  other  than  that  specified  in  the 
contract^  the  tender  is  insufficient.  If  a  debt  is  secured  by  a 
mechanic's  lien,  the  debtor  can  not  insist  upon  a  release  of  such 
lien  as  a  condition  of  accepting  the  tender,  if  the  creditor  claims 
a  larger  amount  than  the  sum  tendered,  even  if  the  amount  which 
is  tendered  is  all  that  is  in  fact  due,'  nor  does  it  stop  interest.' 
Under  a  contract  for  a  bond  of  indemnity,  a  tender  made  on  con- 
dition of  furnishing  a  lease  for  the  realty  in  question,  instead  of 
such  bond,  is  insufficient^'  It  has  been  held  that  tender  of  the 
amount  due  on  a  note  given  for  a  conveyance  of  realty  is  insuf- 
ficient where  coupled  with  a  demand  for  such  conveyance.^^  A 
tender  of  the  amount  due  on  a  land  contract  has,  however,  been 
held  sufficient,  though  accompanied  by  a  request  for  a  conveyance.^' 
If  a  contract  for  the  sale  of  personalty  does  not  contemplate  a 
formal  conveyance,  a  tender  of  the  amount  due  under  such  contract 
is  inoperative  if  the  purchaser  demands  the  delivery  of  a  form  of 
conveyance  as  a  condition  to  the  acceptance  of  such   payment.^' 


BBeardsley  v.  Beardsley,  86  Fed.  16, 
29  C.  C.  A.  638. 

•  Greenhill  v.  Hunton  (Tex.  Civ 
App.),  69  S.  W.  440 

T  Petersburg  Fire  Brick  Co.  v.  Amer- 
ican Clay  Machinery  Co.,  89  O.  S.  3m, 
106  N    E,  33. 

•  Pitt8bur|rh  Plate  OlaHa  Co.  v.  Leary, 
25  S.  D.  256.  31  L.  R  A.  (N.S.)  740, 
126  N.  W.  271. 

i  Pittsbur^li  Plate  ClaBs  Co.  v.  Leary, 
25  S.  D.  256,  31  L.  R.  A.  (N.S  )  740, 
126  N.  W.  271. 

It  National  Bank  v.  Levanseler,  115 
Mich.  372.  73  N.  W.  399. 

t1  Even  under  a  statute  uHowing  the 
debtor  to  demand  a  receipt.  De 
Oraffenried  v.  Menard,  103  Ga.  651,  30 
S.  K  560;  Klder  v.  Johnson,  115  Ga. 
691,  42  S.  E.  51 ;  Morris  v.  Continental 
Ins.  Co.,  116  Ga.  53,  42  S.  E.  474. 

12  Harding  v  Giddings,  73  Fed.  335, 
19  C.  C.  A.  508. 

«Vergoni8  v  Vaseleou,  105  Wash. 
441,  178  Pac.  463. 

"The  principal  defense  was  that  of 
tender.  It  \a  not  necessary  to  recite 
the  seyeral  acts  of  the  appellant  con- 


stituting the  supposed  tenders,  but 
they  were  clearly  innufTicient.  He 
seems  to  liave  conceived  the  idea  that 
he  was  entitled  to  Home  form  of  abso- 
lute conveyance  of  the  property  as  a 
condition  precedent  to  the  final  pay- 
ment, and  all  of  the  tenders  made 
prior  to  the  commencement  of  the 
action,  conceding  them  to  be  sufiicient 
in  oilier  respects,  were  made  subject 
to  such  a  condition.  But  the  contract 
did  not  warrant  this  conclusion.  The 
ap|>ellant  was  obligated  to  pay  as  the 
instalments  matured,  and  the  contract 
by  its  terms  provided  that  his  title  to 
the  property  should  become  absolute 
on  full  payment.  The  contract  neither 
provided  for  nor  contemplated  any  ad- 
ditional evidence  of  title,  and,  conced- 
ing that  the  appellant  may  have  been 
entitled  to  some  form  of  cancellation  of 
the  contract  from  the  fact  that  ft  had 
been  placed  of  record,  this  right  would 
arise  only  after  the  purchase  price  was 
paid  The  obligation  to  pay  and  the 
obligation  to  cancel  were  not  mutual, 
concurrent  or  dependant  "  Vergonis  ▼. 
Vaseleou,  105  Wash.  441,  178  Pac.  463. 
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Even  under  a  statute  allowing  the  debtor  to  demand  a  receipt,  he 
can  demand  a  receipt  only  for  the  money  paid  in,  and  not  a  receipt 
in  full.'*  A  dimand  for  the  surrender  of  collateral  to  secure  pay- 
ment of  the  debt  in  question,  as  well  as  other  debts,  prevents  a 
tender  from  being  effective.'*  A  tender  by  A  of  personalty  claimed 
by  B,  reserving  to  A  the  right  to  recover  its  value  if  it  should  be 
held  to  belong  to  A,  is  insuITicicntJ*  A  tender  of  deeds  and  ab- 
stracts under  a  contract  for  the  sale  of  realty  is  insufficient  if 
coupled  with  a  demand  for  a  cash  payment  not  required  by  the 
contract."  The  rejection  of  a  valid  conveyance  tendered  by  the 
grantor  and  a  demand  for  a  conveyance  of  different  form  prevents 
a  tender  of  the  purchase  price  from  being  suflficientJ*  Tender  of 
the  amount  due  with  request  for  an  assignment  of  the  debt  instead 
of  payment  is  not  suflficientJ*  The  debtor  has  a  right,  however,  to 
use  language  showing  that  he  does  not  admit  that  more  is  due. 
As  long  as  he  does  not  require  the  creditor  to  assent  thereto  as  a 
condition  of  payment,  the  use  of  such  language  docs  not  vitiate  a 
tender.  Thus  tender  by  debtor  of  a  sum  **as  a  payment  of  the 
balance  due  on  that  mortgage,'*  is  sufficient  if  the  amount  is  cor- 
rect.** 

If  the  condition  which  is  attached  to  the  tender  calls  for  the 
performance  of  some  specified  act  by  the  party  to  whom  tender  is 
made,  and  the  rights  of  the  party  who  made  such  conditional 
tender  can  not  be  protected  by  treating  the  adversary  party  as 
having  accepted  the  offer,  the  party  who  received  the  amount  thus 
tendered  and  refused  to  perform  the  conditions  of  the  tender  must 
restore  it  to  the  adversary  party.*^  If  a  tender  is  made  on  condi- 
tion that  a  receipt  be  given  in  a  prescribed  form  and  that  certain 
securities  be  returned,  the  party  to  whom  such  tender  is  made  can 
not  keep  the  amount  thus  tendered  if  he  refuses  to  give  such  re- 
ceipt and  to  surrender  such  securities.^ 


1<  West  V  Varmors'  Mutual  Tns.  Co., 
117  la    147.  W)  N.  W.  523. 

1BS<hmitt(liel  v  Moore,  101  Mich. 
590,  60  N.  W  279;  Fidelity  Loan  ft 
Trust  Co.  V.  Engleby,  99  Va.  168,  37 
8.  E.  957. 

Soi*  rtH  apparently  contra.  Fourth 
Nfitionul  Bank  v  Stahlman,  132  Tenn. 
307.  L  R  A  1916A,  508,  178  S.  W. 
942 

IS  Perkins  v.  Maier  ft  Zubelcin 
Brewery,  184  Cal.  372,  06  Pae.  482. 


ITBrejji  v.  Pryne.  94  Ta.  755,  04  N. 
W.  009. 

"Hyde  V.  ITeller,  10  Wash.  580,  39 
Pac  249. 

tICcR'hran  v.  .Tackman  (Ky.),  50  S. 
W  607;  Whittaker  v.  Roller  Mill  Co., 
55  N.  J    Eq.  074,  38  Atl.  289. 

nDavies  v.  Dow,  80  Minn.  223,  83 
N   W    50. 

2IB:ink  v  Mortgage  Co.,  104  Wash. 
190.  175  Pac    950. 

22  Bank  v.  Mortgage  Co.,  104  Wash. 
IM^  175  Fftc  056. 
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While  a  tender  to  which  arc  added  conditions  which  are  not 
already  imposed  by  law,  is  inoperative  as  a  tender,  it  is  ordinarily 
operative  as  an  offer  of  compromise,  accord  and  satisfaction,  and 
the  like;  and  if  the  party  to  whom  such  conditional  tender  is  made 
accepts  it  with  knowledge  of  such  condition,  he  accepts  the  offer 
made  therein.^  If  the  party  to  whom  tender  is  made  accepts  it 
in  full  performance,  ho  is  ordinarily  bound  by  such  acceptance,  and 
can  not  subsequently  claim  that  full  performance  has  not  been 
made.^  If  a  certain  sum  is  paid  into  court  at  the  beginning  of  a 
suit  as  full  tender,  the  creditor  can  not  accept  it  and  continue  the 
suit  for  the  rest  of  his  cause  of  action,  even  if  he  protests  that 
more  is  due  when  he  accepts  the  money .^ 

§28G9«  Demand  for  surrender  of  note  when  paid.  There  is 
some  conflict  of  authority  as  to  whether  a  tender  of  the  full  amount 
of  a  negotiable  instrument  is  insufficient  when  coupled  with  a 
demand  for  the  surrender  thereof.  The  better  rule  is  that  as  the 
holder  of  the  instrument  ought  to  surrender  it  on  payment,  such 
tender  is  sufficient.^ 

In  some  cases  demand  for  the  surrender  of  the  negotiable  in- 
strument is  regarded  as  imposing  a  condition  which  renders  the 
tender  insufficient.  If  there  is  a  dispute  as  to  the  amount  due  upon 
the  negotiable  instrument,  a  demand  for  its  surrender  by  the  payee 
is  said  to  render  the  tender  insufficient.^  Some  authorities  hold 
that  a  demand  that  a  note  should  be  surrendered  where  the  note 
is  mislaid*  or  not  in  the  possession  of  creditor's  attorney  on  whom 
such  demand  is  made,  this  fact  being  known  to  the  debtor,^  makes 
the  tender  insufficient  by  adding  a  condition  that  the  law  does  not 
require.  • 

§2870.  Tender  in  equity.  A  decree  in  equity  is  flexible  as 
distinguished  from  the  rigidity  of  the  judgment  at  common  law. 
It  can  be  moulded  to  suit  the  rights  of  the  parties,  and  it  can  be 
conditioned,  as  to  one  party,  on  the  performance,  by  the  other,  of 

2SSee  §§168  and  2503  ei  seq.  476;   Bailey  y.   Buchanan,    115   N.  Y. 

!•  Jonathan    Turner's    Sons    t.    Lee  207.  6  L.  R.  A.  602,  22  N.  E.  155. 

Gin  &  Machine  Co.,  08  Tenn.  604,  38  2  Moore  v.  Norman,  62  Min^.  83,  38 

L.  R.  A.  640,  41  S.  W.  57.  Am.  St.  Rep.  526,  18  L.  R.  A.  350,  53 

S  Jonathan    Turner's    Sons    v.    Lee  N.  W.  800. 

Gin  k  Machine  Co.,  08  Tenn.  604,  38  SHolton   y.   Brown,    18   Vt.   224,   46 

L.  R.  A.  540,  41  S.  W.  67.  Am.  Dec.  148. 

.  1  Hansard  v.  Robinson,  7  Bam.  &  C.  4Malone  v.  Wripht,  00  Tex.  40,  36 

90;  Heywood  v.  Hartshorn,  65  N.  H.  S.  W.  420  [inodifying,  34  R.  W.  4551. 
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the  terms  imposed  upon  him.  In  equity,  therefore,  an  offer  of 
payment  made  in  the  pleadings  is  held,  in  many  jurisdictions,  to 
be  a  sufficient  tender  as  far  as  performance  of  a  covenant  to  pay 
is  concerned,  or  as  far  as  such  payment  is  a  condition  of  equitable 
relief  J  A  party  who  is  entitled  to  keep  the  property  which  he  has 
received  under  the  contract  to  enforce  a  lien  thereon,  is  not  bound 
to  tender  such  property  until  the  debt  which  is  secured  by  such 
lien  has  been  satisfied.^  In  a  number  of  jurisdictions,  however, 
the  distinction  between  the  nature  of  the  judgment  at  law  and  the 
decree  in  equity  has  been  ignored;  and  tender  is  regarded  as  nec- 
essary in  equity,  before  relief  is  sought.*  It  has  been  held  that  a 
tender  must  be  kept  good  in  equity  by  paying  money  into  court.^ 

§2871.  Keeping  tender  good.  After  tender  is  duly  made  it 
must,  to  preserve  its  legal  effect,  be  kept  good ;  ^  that  is,  the  person 
making  the  tender  must  keep  enough  money  on  hand  after  the 
date  of  the  tender  to  make  the  payment  if  called  upon,'  and  he 


1  United  States.  Caesar  ▼.  CapeU,  83 
Fed.  403. 

Alabama.  Hodges  v.  Verner,  100  Ala. 
612,  13  So.  670. 

niinoia.  Wenegar  ▼.  Bollenbach,  180 
HL  222,  54  N.  £.  192. 

Indiana.  Bowen  y.  Gerhold,  32  Ind. 
App.  614,  102  Am.  St.  Rep.  257,  70  N. 
£.  646. 

Iowa.  Crawford  v.  Liddle,  101  la. 
148,  70  N.  W.  97. 

Massachusetts.  Lefevre  ▼.  Chamber- 
Uin,  228  Mass.  204,  117  N.  E.  327. 

Hissonri.  JopHng  ▼.  Walton,  138 
Mo.  485,  40  S.  W.  99. 

Hew  Tork.  Zebley  v.  Farmers'  Loan 
&  Trust  Co.,  139  N.  Y.  461,  34  N.  E. 
1067;  Callanan  y.  Kceseyille,  Aiisable 
Chasm  &  Lake  Cbamplain  Ry.,  190 
N.  Y.  268,  [sub  nomine,  Callanan  v. 
Powers.  92  N.  E.  747]. 

Oregon.  Owen  y.  Jones,  68  Or.  311, 
136  Pac.  332. 

2  Hall  y.  Baldwin  Bank,  143  Wis.  303, 
127  N.  W.  969. 

3Gribben  y.  Maxwell,  34  Kan.  8,  65 
Am.  Rep.  233,  7  Pac.  584;  Foumier  y. 
autton,  146  Mich.  208.  117  Am.  St. 
Rep.  638,  7  L.  R.  A.    (N.S.)    170,  100 


N.  W.  425;  Sberbloom  y.  Fanssett,  00 
Wash.  680,  170  Pac.  337. 

See  also,  Loff  v.  Gibbert,  —  N.  D. 
— ,  166  N.  W.  810. 

4  Commercial  Bank  y.  Crenshaw,  103 
Ala.  407,  15  So.  741 ;  West  v.  Farmers' 
Mutual  Ins.  Co.,  117  lu.  147,  00  N.  W. 
523;  Barron  y.  Thompson,  —  S.  Car. 
— ,  07  S.  E.  840. 

1  Dunn  y.  Hunt,  63  Minn.  484,  65  N. 
W.  048;  Gauche  y.  Milbratb,  04  Wis. 
674,  60  N.  W.  000;  Weigell  y.  Gregg, 
161  Wis.  413,  L.  ^.  A.  1016B,  856,  154 
N.  W.  645. 

2Beards1c7  v.  Beardsley,  86  Fed.  16, 
20  C.  C.  A.  538;  Thayer  y.  Meeker,  80 
111.  470;  Slack  y.  Price,  4  Ky.  (1  Bibb.) 
272. 

"The  note  being  due  on  demand  was 
payable  as  soon  as  issued,  but  it  was 
not  until  January  8,  1014,  that  defend- 
ants had  to  their  credit,  in  the  Bridger 
bank,  funds  sufficient  to  meet  it. 
Thereafter  from  April  15th  to  June 
20th,  from  July  30th  to  September  8th, 
and  from  September  28th  to  December 
23d,  in  1014,  thie  balance  was  not  suffi- 
cient. In  otner  words,  they  did  not 
keep  money  on  deposit  to  meet  this 
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must  not  make  profit  of  it.'  It  is  not  necessary,  however,  that  the 
identical  money  tendered  should  be  kept  on  hand  continuously.^ 
Under  the  practice  in  force  in  most  jurisdictions  tender  must  be 
pleaded  as  a  defense,'  and  the  money  paid  into  court'  if  it  is 
desired  to  save  interest  and  costs.  A  provision  of  the  court  of 
civil  procedure  requiring  money  to  be  paid  into  the  clerk  of  court 
is  held  to  apply  to  an  action  before  a  justice  of  the  peace  and  to 


Dote,  but  increased  or  diminiahed  their 
deposit  as  the  exigencies  of  their  busi- 
ness permitted  or  required.  They  can 
not  select  a  particular  date  upon  ^erhich 
their  balance  was  sufficient  and  insist 
that  the  note  matured  at  that  particu- 
lar time."  United  States  National 
Bank  v.  Shupak,  54  Mont.  642, 172  Pac. 
324. 

t  Middle  States  Loan,  Building  A 
Construction  Co.  v.  Hagerstown  Mat- 
tress Upholstery  Co.,  82  Md.  506»  33 
Atl.  886;  Sanders  ▼.  Bryer,  152  Mass. 
141,  9  L.  R.  A.  255,  25  N.  E.  86. 

4  Cheney  v.  Bilby,  74  Fed.  62,  20  C. 
C.  A.  291;  Thompson  ▼.  Lyon,  40  W. 
Va.  87,  20  S.  E.  812. 

i  National  Machine  &  Tool  Co.  t. 
Standard  Slioe  Machinery  Co.,  181 
Mass.  275,  63  N.  £.  900. 

•  Iowa.  Deacon  v.  Central  Iowa  In- 
vestment Co.,  95  la.  180,  63  N.  W.  673. 

Midiigaa.  Grand  Bapids  ▼.  Kra- 
kowski,  —  Mich.  — ,  174  N.  W.  201. 

Nebraska.  Gark  v.  Neumann,  56 
Neb.  374,  76  N.  W.  802. 

New  Hampshire.  Felker  v.  Hazel- 
ton,  68  N.  H.  303.  38  Atl.  1051. 

Ohio.  Bahmann  ▼.  Stone,  69  0.  S. 
497,  62  N.  E.  1022. 

West  Virginia.  Shank  v.  Groff,  45 
W.  Va.  643,  32  S.  E.  248. 

Wisconsin.  Weigell  v.  Gregg,  161 
Wis.  413,  L.  R.  A.  1016B,  856,  154  N. 
W.  645. 

"The  tender  after  action  was  brought 
was  insufficient  because  not  made  to 
the  respondent  nor  any  one  represent- 
ing the  respondent.  The  money  was 
left  with  a  third  person  to  be  handed 
the  respondent's  attorney,  and  aside 
from  the  fact  that  the  evidence  fails 


to  show  that  it  was  never  tendered 
him,  even  informally,  the  act  itself 
was  not  a  compliance  with  the  formal 
rules  of  tender.  But  more  than  this, 
the  money  tendered  was  not  brought 
into  court.  It  is  true  that  we  have 
held  in  actions  of  equitable  cognizance, 
where  the  plaintiff  must  rely  upon 
equitable  principles  to  sustain  his 
cause  of  action,  that  it  is  sufficient 
to  plead  willingness  to  pay  without 
an  actual  bringing  of  the  money  into 
court.  But  the  present  action  is  a 
legal  action,  to  which  the  plea  of  ten* 
der  is  a  legal  defense,  and  the  rule 
cited  ie  without  application."  Vergonis 
v.  Vaseleou,  105  Wash.  441,  178  Pae. 
463. 

"On  December  10,  1913,  the  defend- 
ants tendered  plaintiff  the  sum  of 
$1,646.16,  the  amount  then  due  on  the 
note.  He  refused  to  receive  it,  claim- 
ing $3,000  more,  with  interest,  was 
due.  The  defendants  failed  to  pay 
the  amount  into  court  as  required  by 
circuit  court  rule  15  (108  N.  W.  xii), 
and  the  court  properly  found  that  their 
tender  was  not  kept  good.  The  cases 
of  Kreutzer  v.  Lynch,  122  Wis.  474, 
100  N.  W.  887,  and  Inglis  v.  Fohey, 
136  Wis.  28,  116  N.  W.  857,  relied  upon 
by  defendants,  to  the  effect  that  plain- 
tiff waived  the  t*rnder  by  refusing  to 
accept  the  money,  do  not  apply  to  a 
case  like  the  one  at  bar,  where  the 
dispute  is  as  to  the  amount  due.  The 
cases  mentioned  are  where  the  party 
to  whom  the  tender  was  made  repu- 
diated in  toto  the  contract  relied  upon 
by  the  party  making  the  tender.'* 
WeigcU  V.  Gregg,  161  Wis.  413,  L.  R. 
A.  1916B,  856,  154  N.  W.  645. 
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require  a  tender  to  be  kept  good  by  a  payment  to  him.^  Hence, 
a  pleading  of  tender  that  does  not  allege  a  continuing  offer  and  a 
payment  into  court  is  insuflScient.*  If  the  amount  which  is  tendered 
is  placed  in  the  hands  of  a  master  who  makes  a  finding  that  the 
tender  is  good  but  returns  the  money  to  the  mortgagor  instead  of 
paying  it  over  to  the  court,  and  the  mortgagor  accepts  such  pay- 
ment, the  tender  is  not  kept  good.'  If  the  pleading  which  is  filed 
by  the  plaintiff  alleges  tender  and  the  defendant  attacks  such 
pleading  by  a  general  demurrer,  it  is  not  necessary  that  he  shall 
keep  the  tender  good  or  pay  it  into  court  as  a  condition  precedent 
to  his  right  to  insist  upon  such  demurrerj* 

Under  the  specific  provisions  of  some  statutes,  the  money  or 
thing  which  is  tendered  must  be  deposited  in  conformity  to  the 
terms  of  the  statute  in  order  to  keep  the  tender  good.^^  Since 
tender  is  not  payment  or  performance,  a  purchaser  must  keep  his 
tender  good  if  he  wishes  to  treat  such  tender  as  performance  so  as 
to  acquire  title  to  goods  which  he  has  purchased  at  the  purchase 
price  which  he  has  thus  tendered." 

If  a  tender  of  freight  has  been  made  to  a  carrier  and  it  refuses 
to  deliver  the  goods,  the  carrier  can  not  defeat  an  action  in 
replevin  for  failure  to  keep  such  tender  good  if  it  has  come  to 
trial  without  insisting  that  such  tender  should  be  kept  good,"  at 
least  if  the  costs  are  imposed  upon  the  party  who  failed  to  keep 
such  tender  good."  •  • 

In  an  action  to  recover  mortgaged  property  it  is  said  that  the 
mortgagor  need  not  keep  his  tender  good  nor  pay  the  money  into 
court."    In  a  suit  to  redeem  it  is  said  that  it  is  not  necessary  that 


TBalimann  v.  Stoner,  59  0.  S.  407, 
52   N.   E.    1022. 

Under  such  provisions  the  party 
wiio  has  made  a  tender  may  keep  it 
good  by  paying  the  money  into  court 
without  special  leave  of  court,  at  least t 
at  any  time  before  the  plea  is  filed. 
Grand  Kapids  v.  Krakowski,  —  Mich. 
— ,  174  N.  W.  201. 

•  Terrell  Coal  Co.  v.  Lacey  (Ala.), 
31  So.  109. 

•  Barron  v.  Thompson,  —  S.  Car.  — , 
97  S.  E.  840. 

10  Davis  V.  Isenstein,  257  111.  260, 
46  L.  R.  A.   (N.S.)   52,  100  N.   K.  940. 

11  Brown  v.  Smith,  13  N.  D.  680,  102 
N.   W.    171. 


"Silver  v.  Moore,  100  Me.  505,  84 
Atl.    1072. 

13  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Ry.  v.  Anderson  Tool  Co., 
180  Ind.  453i  49  L.  R.  A.  (N.S.)  749, 
103  N.  E.  102. 

14  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Ry.  v.  Anderson  Tool  Co., 
180  Ind.  453,  49  L.  R.  A.  (N.S.)  749, 
103  N.  E.  102. 

1*  Flanders  v.  Chamberlain,  24  Mich. 
306:  Moore  v.  Norman,  43  Minn.  428, 
19  Am.  St.  Rep.  247,  9  L.  R.  A.  56,  46 
N.  W.  857;  Thomas  v.  Seattle  Brew- 
ing &  Malting  Co.,  48  Wash.  660,  16 
L.  R    A.   (N.S.)    1164,  94  Pac.  116. 
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the  mortgagor  shotdd  pay  the  money  into  court.^*  It  is  sufficient 
if  in  his  pleading  he  offers  to  pay  the  amount  found  dueJ^  In 
some  jurisdictions  payment,  into  court,  while  necessary  to  discharge 
a  mortgage  securing  the  debt,  is  not  necessary  to  stop  interest  and 
costs." 

If  a  tender  is  a  condition  precedent  to  a  right  to  bring  an  action 
of  replevin,  it  is  said  to  be  sufficient  if  such  a  tender  is  kept  good 
by  payment  into  court  after  the  complaint  was  filed  but  before 
summons  was  served." 

If  an  offer  is  to  be  accepted  by  making  a  promise,  and  not  by 
the  payment  of  money,  irregularities  in  keeping  a  tender  good  do 
not  defeat  the  effect  of  an  acceptance  in  due  form.^ 


WAIVER  OP  TENDER 

§  2872.  Waiver  of  elements  of  tender— Waiver  of  aotoal  pro- 
duction. The  creditor  may  waive  certain  requisites  of  a  valid  and 
operative  tenderj     The  law  does  not  require  either  of  the  parties 


WBowen  v.  Gerliolil,  32  Ind.  App. 
014,  102  Am.  St.  Rep.  257,  70  N  E. 
640. 

ITBowen   v.    Gcrhold,    32    Ind.    App. 
014,   102  Am.   St.  Rep.  2r>7,   70  N.   K.' 
540. 

II  Parker  v.  Beasley,  110  N.  Car.  1, 
33  L.  R.  A.  231,  21  S.  E.  956. 

19  Andrews  v.  Hoe»lich,  47  Wash. 
220,  18  L.  R.  A.  (N.S.)  1205,  91  Pac. 
772, 

»Horgan  v.  Russell,  24  N.  D.  490, 
43  L.  R.  A.  (N.S.)  1150,  140  N.  W.  90. 

1  United  States.  Sen'cl  v.  Jamieson, 
255   Fed.  892. 

Alabama.  Smith  v.  Tliomas,  —  Ala. 
— ,  78   So.  820. 

Calif oniia.  Walker  v.  TTarbor  Busi- 
ness Blocks  Co.,  —  Cal.  — ,  ISO  Pac. 
350. 

Connecticnt.  Orippo  v.  Davis,  92 
Conn.  693,  104  All.  105. 

Iowa.  Kuhlman  v.  Wiebeii.  129  Ta. 
188,  2  L.  R.  A.  (N.S.;  COO,  105  N.  W. 
445. 

Michigan,     l^oumier  v.  Glutton,  I'li' 


Mich.  298.  7  L.  R.  A.  (N.S.)  179,  109 
N.  W.  425. 

Montana:  Old  Kentucky  Distillery 
T.  Stromberg-MuHins  Co.,  64  Mont. 
285,  109  Pac.  734;  Baum  v.  Northern 
Pac.  Ry.  Co.,  65  Mont.  219,  175  Pac. 
872. 

Nebraska.  Baird  ▼.  Union  Mutual 
Life  Ins.  Co.,  —  Neb.  — ,  173  N.  W. 
080. 

New  York.  Rockland-Rockport  Lime 
Co.  V.  Leary,  203  N.  Y.  409,  L.  R.  A. 
101  OF,  .352,  97   N.   E.  43. 

Oklahoma.  Puis  v.  Casey,  18  Okla. 
142.  92  Pac.  388. 

Oregon.  Puffer  v.  Badley,  92  Or. 
300,  4  A.  L.  R.   1561.  181  Pac.  1. 

South  Carolina.  Payssoux  v.  Sea- 
Ixmrd  Air  Lino  Ry.  Co.,  109  8.  Car. 
352    90  S.  E.   150.  ' 

Washington.  McT^od  v.  Morrison, 
00  Wash.  083,  38  L.  R.  A.  (N.S.)  783. 
120  Pmc.  528;  Huber  v.  Home  Savings 
&  Loan  Association,  99  Wash.  593,  169 
Par    979 

West  Virginia.  Catlett  v.  Bloyd,  — 
W.  Va.  — ,  99  S.  E.  81. 
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to  the  contract  to  do  a  vain  thing ;  ^  and  if  the  party  to  whom  the 
tender  is  to  be  made,  makes  it  clear  that  he  will  not  accept  tender, 
such  refusal  on  his  part  waives  formal  tender  on  the  part  of  the 
adversary  party.'  If  the  debtor  is  ready  and  willing  to  pay  the 
money,  the  actual  production  of  it  may  be  waived  by  the  absolute 
refusal  of  the  creditor  to  accept  it.*     If  the  creditor  refuses  to 


SMarohant  ▼.  Htighlett,  118  Md.  220, 
84  Ail.  380;  Butler  v.  Glcason,  214 
Mass.  248,  101  N.  £.  371;  lbs  v.  Hart- 
ford Life  Ins.  Co.,  121  Minn.  310,  141 
N.  W.  289. 

"Parties  can  not  be  required  to  do 
vain  things.**  State  v.  Webster  Parish , 
120  La.  1C3,  14  L.  R.  A.  (N.S.)  794, 
46  So.  47. 

9  California.  Walker  v.  Harbor  Busi- 
ness Blocks  Co.,  —  Cal.  — ,  186  Pac. 
356. 

Connecticut.  Grippo  y.  Davis»  92 
Conn.  603,  104  Atl.  165. 

lUinois.  Gillespie  ▼.  Fulton  Oil  & 
Ga6  Co.,  236  111.  188,  86  N.  E.  219. 

Michigan.  Fournier  v.  Glutton,  146 
Mich.  208,  7  L.  R.  A.  (N.S.)  179,  109 
N.  W.  425. 

Montana.  Old  Kentucky  Distillery 
y.  Stromberg-Mullins  Co.,  64  Mont. 
285,  169  Pac.  734. 

Oklahoma.  Puis  ▼.  Casey,  18  Okla. 
142,  92  Pac.  388. 

Oregon.  Puffer  ▼.  Badloy,  92  Or. 
360,  4  A.  L.  R.  1661,  181  Pac.  1. 

West  Vixginia.  Poling  v.  Parsons, 
38  W.  Va.  80,  18  S    E.  379. 

4  United  States.  Hills  v.  Bank,  106 
U.  S.  319,  26  L.  ed.  1052. 

Alabama.  Smith  v.  Thomas,  —  Ala. 
— ,  78  So.  820. 

California.  Peckham  ▼.  Stewart,  97 
Cal.  147,  31  Pac.  928;  O'Connor  v. 
Morse,  112  Cal.  31,  63  Am.  St.  Rep 
156,  44  Pac.  305. 

Connecticnt.  Hall  v.  Norwalk  Fire 
Ins.  Co.,  67  Conn.  105,  17  Atl.  350. 

Delaware.  Wood  v.  Bant^s,  2  Penn. 
(Del  )   435,  48  Atl.   180. 

Indiana.  Blair  v.  Hamilton,  48  Ind. 
32. 


Kansas.  Champion  Machine  Co.  ▼. 
Mann,  42  Ran   372. 

Louisiana.  Sonia  Cotton  Oil  Co.  v. 
The  Red  River,  106  La.  42,  87  Am. 
St.  Rep.  294,  30  So.  303;  SUte  v. 
Webster  Parish,  120  La.  163,  14  L.  R. 
A.   (N.S.)   794,  45  So.  47. 

Massachusetts.  Hazard  ▼.  Loring, 
G4  Mass.   (10  Cush.)   267. 

Michigan.  Jones  v.  Preferred  Bankers' 
Life  Assurance  Co.,  120  Mich.  211,  79 
N.  W.  204. 

Minnesota.  Pinney  v.  Jorgensen,  27 
Minn.  26,  6  N.  W.  376. 

Missouri  Girard  v.  St.  Louis  Car 
Wheel  Co.,  123  Mo.  358,  45  Am.  St. 
Rep.  550,  25  L.  R.  A.  614,  27  S.  W. 
648;  Stephenson  v.  Kilpatrick,  166  Mo. 
262,  65  S.  W.  773. 

Montana.  Baum-  ▼.  Northern  Pac. 
Ry.   Co.,  —   Mont.   — ,   176   Pac.  872. 

Nebraska.  Jones  v.  Chicago,  Bur- 
lin<rton  &  Quincy  Ry.,  102  Neb.  853, 
170  N.  W.  170. 

New  Jersey.  McCormick  v.  Hickey, 
66  N.  J   Eq.  848,  42  Atl.  1019. 

New  York.  Rockland -Rockport  Lime 
Co.  V.  Leary,  203  N.  Y.  469,  L.  R.  A. 
1916F,  352,  97  N.  E.  43. 

Ohio.     Brock  v.  Hidy,  13  O.  S.  306. 

Pennsylvania.  Westmoreland  &  Cam- 
bria Natural  Gas  Co.  v.  De  Witt,  130 
Pa.  St.  235,  6  L.  R.  A.  731,  18  Atl. 
724;  TTampton  v.  S|)eckenagle,  9  S.  & 
R.  (Pa.)   212,  11  Am.  Dec.  704. 

South  Carolina.  Fayssoux  y.  Sea- 
board Air  Line  Ry.  Co.,  109  S.  Car. 
352,  96  S.  E.  150. 

South  Dakota.  McPherson  v.  Fargo, 
10  S.  D.  611,  66  Am.  St.  Rep.  723,  74 
N.  W.  1057;  Stanley  v.  Pilker,  40  S. 
D.  403.  167  N.  W.  393. 
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accept  legal  tender  notes  and  demands  coin,'  or  refuses  to  accept 
anything  less  than  an  excessive  amount,*  or  refuses  to  deal  with 
the  debtor,^  or  refuses  to  remain  long  enough  to  give  the  debtor  an 
opportunity  to  count  out  the  money,*  actual  tender  is  waived.  If 
a  party  to  whom  money  is  due  gives  notice  that  he  will  not  accept 
such  payment,  but  that  he  will  insist  upon  a  right  which  he  claims 
as  an  alternative,  such  statement  on  his  part  operates  as  a  waiver 
of  tender.*  By  statute,  refusal  to  accept  an  offer  of  performance 
excuses  production  of  the  thing  to  be  delivered  in  performance. 
This  includes  payment  of  money. ^*  Thus  the  mortgagee's  denial  of 
the  mortgagor's  right  to  make  such  payment  excuses  formal  ten- 
der.^^  So  does  a  denial  of  the  right  of  one  seeking  to  redeem  for 
non-pa3nnent  of  taxes.^'  So  does  the  creditor's  refusal  to  accept 
payment  of  a  debt  for  which  he  holds  a  lien  unless  another  debt 
not  a  lien  is  also  paid,^*  or  demand  of  interest  for  an  excessive 
periodJ* 

If  the  debtor  offers  to  pay  the  amount  due  and  is  able  to  pro- 
duce it  in  a  few  minutes^  actual  tender  is  excused  by  the  creditor's 
refusal  to  accept.  So  if  the  debtor  states  that  he  has  money  in  a 
bank  in  the  same  building  as  that  in  Avhich  the  conversation  occurs^ 
and  offers  to  get  it  and  pay  the  debt,  the  refusal  of  the  creditor  to 
receive  it  waives  actual  production  of  the  money.^'  The  same 
principle  applies  where  the  money  is  in  another  bank  in  the  same 
town  and  can  be  reached  in  a  few  minutes." 


Tennessee.  Kogers  v.  Tindall,  00 
Tenn.  350.  42  S.  W.  86. 

Washington.  Griesemer  v.  ^futual 
Life  Ins.  Co.,  10  Wash.  202,  38  Pac. 
1031;  Weinberg  ▼.  Naher,  51  Wash. 
691,  22  L.  R.  A.  (NJS.)  956,  99  Pac. 
736;  McLeod  v.  Morrison,  66  Wash. 
683,  38  L.  R.  A.  (N.S.)  783,  120  Pac. 
628;  Huber  v.  Home  Savings  &  Loan 
Association,  99  Wash.  503, 169  Pac.  979. 

West  Virginia.  Koon  v.  Snodgrass, 
18  W.  Va.  320. 

Wisconsin.  Wright  v.  Young,  6  Wis. 
127,  70  Am.  Dec.  453. 

SHanna  v.   Ratekin,  43   111.  462. 

•  Ashbum  v.  Poulter,  35  Conn.  553; 
Baird  v.  Union  Mutual  Life  Ins.  Co., 
—  Neb.  — ,  173  N.  W.  686. 

T  Sands  v.  Lyon,  18  Conn."  18. 

•  Schayer    v.    Commonwealth    Loan 


Co.,  1G3  Mass.  322,  39  N.  E,  1110; 
Rainrs  v.  Jones,  23  Tcnn.  (4  Humph.) 
490. 

•  Weinberg  ▼.  Naher,  51  Wash.  591, 
22  L.  R.  A.    (N.S.)    956.  99  Pac.  736. 

10  Latimer  v.  Capay  Valley  Land  Co., 
137  Cal.  286,  70  Pac.  82. 

11  Sliank  V.  Groff.  45  W.  Va.  543,  32 
S.  E.  248. 

12  Poling  V.  Parsons,  38  W.  Va.  80, 
18  S.  E.  379. 

13Bowden  v.  Dugan,  91  Me.  141,  39 
Atl.  467. 

14  Stewart  v.  Henry  County,  66  Fed. 
127. 

15  Smith  v.  Old  Dominion  Building^ 
&  Loan  Association,  119  N.  Car.  257, 
26  S.  E.  40. 

ISSteckel  y.  Siandley,  107  la.  694, 
77  N.  W.  489. 
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A  refusal  to  accept,  coupled  with  a  d(?mand  for  the  production 
of  the  money,  does  not  waive  its  production."  A  public  officer  is 
not  such  an  agent  of  the  party  for  whose  benefit  he  may  be  re- 
quired to  act,  that  he  has  general  authority  to  waive  elements  of 
tender.  However,  if  the  officer  to  whom  by  law  tender  should  be 
made  vohmtarlly  accepts  something  which  is  not  legal  tender,  such 
as  a  check,^*  or  a  certificate  of  deposit,^'  this  is  sufficient  to  keep 
the  tender  good.  This  is  especially  true  where  money  has  been 
tendered  to  the  sheriff  and  he  has  requested  that  a  check  be  given 
instead.  Thus  a  mortgage  debt  was  payable  in  gold  coin.  To 
redeem  the  property  after  sale  tender  of  tlie  proper  amount  of  gold 
coin  was  made  to  the  sheriff.  lie  asked  for  a  certified  check 
instead.  The  coin  was  thereupon  deposited  in  the  bank,  and  a 
certified  check  obtained  which  was  delivered  to  the  sheriff.  The 
check  was  not  expressly  made  paya!)le  in  gold  coiii,  but  when 
cashed  by  the  sheriff  it  was  in  fact  paid  in  gold.  This  was  held  to 
be  a  sufficient  tender.*® 

The  debtor  must  have  been  willing  and  able  to  make  tender,  and 
the  refusal  must  have  prevented  a  tender  which  he  was  about  to 
make,  to  excuse  the  actual  production  of  the  money,*'  as  where  the 
vendor  under  an  executory  contract  of  sale  insisted  that  the  con- 
tract was  forfeited  and  conveyed  to  another.** 

The  custom  of  the  creditor  in  permitting  the  debtor  to  make 
payments  by  check  withoiit  objection  operates  as  a  waiver  of 
objection  to  such  form  of  tender,  at  least  if  the  creditor  has  not 
notified  the  debtor  in  time,  that  he  will  not  accept  such  medium  of 
payment.*^  If  a  mortgagee  has  permitted  the  mortgagor  to  pay 
interest  by  check,  and  if  he  has  not  notified  the  mortgagor  that 
such  method  of  payment  will  not  be  accepted,  he  can  not  t^'cat  a 
tender  of  the  amount  by  clieck  as  insufficient  so  as  to  accelerate 
the  maturity  of  the  principal  under  a  provision  in  the  contract  to 
that  effect.** 


17 Niodorliaiisor  v.  Detroit  Citizens' 
Street  Py.,  131  Mieh.  550,  01  N.  W. 
102S. 

UPaid  to  sherifr.  Hooker  v.  Burr, 
137  Cal.  663,  70  Pac.  778.  Paid  to 
clerk  of  court.  Jese^up  v.  Carey,  61 
Ind.  584.  Paid  to  rejrister  of  deeds. 
Carter  v.   Lewis,  27  Mich.   241. 

tSPaid  to  the  clerk.  Steckol  v. 
Standley.   107  Ta.  604,  77  N.  W.   480. 

Contra,  a  certificate  of  deposit  pay- 
able to  the  order  of  the  clerk  was  held 
not  FufTicient  to  keep  a  tender  pood, 
fmith  V.  Bank,  14  Ohio  C.  C.  100,  8 
Ohio   C.   D.   176. 


20  Hooker  v.  Burr,  137  Cal.  663,  70 
Pac.   778. 

JIMcCaUey  v  Otey,  90  Ala  684,  42 
Am.  St.  Bep.  87.  12  So.  406;  Rhank 
V.  Croff.  4.'>  W.  Va.  543,  32  S    K.  248. 

MMr\ATiirter  v.  CYawford,  104  la, 
650,  72  N.  W.  505  rmodified  on  rehear- 
inp.  73  N.  W    10211. 

MOunhy  v.  Ingrain.  67  Wash.  07,  36 
L.  B.  A.    (N  S.)    232,  106  Pac.  405. 

2«0unby  v.  Ingram,  57  Wash.  07,  36 
L.  B.  A.  (NR )  232.  106  Pac.  405. 
(Check  returned  after  foreclosure.) 
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The  principle  that  the  absolute  refusal  of  the  creditor  to  accept 
performance  operates  as  a  waiver  of  tender  is  not  limited  to  debts 
payable  in  money.  It  applies  to  a  refusal  to  accept  a  tender,  of 
chattels,  as  a  stock  certificate.^  An  offer  to  convey  a  patent  right 
is  sufficient  tender  where  such  offer  is  refused.**  If  the  purchaser 
refuses  to  accept  a  conveyance  of  realty,  or  to  pay  for  the  realty, 
such  conduct  waives  tender  of  a  deed."  If  a  deed  is  not  actually 
tendered  by  the  vendor  to  the  purchaser,"  as  where  the  vendor 
notifies  the  purchaser  that  he  hAs  the  deed  in  his  pocket  but  does 
not  actually  produce  it,^  the  failure  of  the  purchaser  to  demand 
the  production  of  such  deed  does  not  operate  as  a  waiver  thereof 
if  he  does  not  declare  his  unwillingness  or  inability  to  perform  the 
contract  on  performance  by  the  vendor. 

The  conduct  of  the  party  to  Avhom  it  is  sought  to  make  a  tender 
in  evading  such  tender  or  in  making  it  impossible,  operates  as  a 
breach  of  the  covenants  on  his  part  to  be  performed;*  and  it  also 
operates  as  a  waiver  of  the  tender  which  he  has  prevented  in  this 
way.'^  If  the  person  to  whom  tender  is  to  be  made  is  to  fix  the 
time  of  delivery,  his  failure  so  to  do  operates  as  a  waiver  of  ten- 
der.^* If  the  contract  fixes  the  place  at  which  delivery  is  to  be 
made,  the  failure  of  the  party  to  whom  delivery  is  to  be  made  to 
be  present  at  such  place  at  the  time  of  delivery,  either  in  person 
or  by  agent,  operates  as  a  waiver  of  tender.*^  If  a  creditor  renders 
a  statement  showing  the  amount  which  he  demands,  and  by  mistake 
he  omits  interest,  a  tender  by  the  debtor  in  good  faith  in  compli- 
ance with  such  statement  is  sufficient  as  a  tender.'*  The  rendition 
of  such  statement  does  not,  however,  prevent  the  creditor  from 
recovering  the  entire  amount  due,  including  the  omitted  items** 

If  the  form  of  the  objection  to  the  tender  is  such  as  to  prevent 
the  creditor  from  objecting  to  its  sufficiency  in  form,  such  objection 


MWiUinms  v.  Patrick,  177  Musa. 
160.  r»S  N.  E.  583. 

2SA(lamH  v.  Tumor.  7.1  Conn.  3S,  40 
All.  247. 

JTMcWilliama  v.  Rrookcns.  30  Ww. 
334. 

KofiiBal  to  roftoind  waives  tender  of 
all  tlic  property  whieli  has  In^en  re- 
ceived under  tlie  contract  hy  the  party 
who  Beokg  renciftRion.  Puffer  v.  Badley, 
92  Or.  360,  4  A.  L.  K.  1561,  181  Pac.  1. 

ttljeflTerts  ▼.  Doltoii.  217  Pa.  St.  209, 
118  Am    Rt.  Rep.  913,  66  Atl.  527. 

nLeflTertfi  v.  Dolton.  217  Pa.  St.  200, 
118  Am.  St.  Bep.  913,  66  Atl.  527. 


WLoehr  v.  Diekaou,  141  Wi.^.  332. 
30  L.  R.  A.   (N.S.)  405,  124  N.  W.  2fK^ 

>1  Rcrvel  v.  Jamieson,  255  Fed.  802: 
Rockland-Rockport  Lime  Co.  v.  Leary, 
203  N.  Y.  469,  L.  R.  A.  1016F,  352,  07 
N.  E.  43. 

WBell  V.  Hatfield,  121  Ky.  560,  2 
L.  R.  A.   (N.S.)   520,  80  S.  W.  544. 

MBell  V.  Hatfield.  121  Ky.  560.  2 
L.  R.  A.   (N.S.)   520,  89  S.  W.  644. 

34  Fourth  National  Bank  v.  Stahl- 
man.  132  Tenn.  367,  L.  R.  A.  1016A, 
568,  178  S.  W.  942. 

S8  Fourth  National  Bank  v.  Stahl- 
man,  132  Tenn.  367,  L.  R.  A.  1916A, 
568,  178  S.  W.  942. 
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does  not  waive  the  right  of  the  creditor  to  treat  it  as  insufficient 
if  the  amount  is  much  less  than  the  amount  actually  due.^ 

Ig2873.  Refusal  on  specific  ground.  Refusal  of  tender  based 
on  a  specific  ground  of  objection,^  such  as  the  insufiSciency  of  the 
amount  tendered,^  or  on  the  ground  that  the  contract  has  already 
been  discharged  by  an  alleged  breach,'  operates  as  a  waiver  of 
other  grounds  of  objection,  at  least  if  such  other  objections  could 
be  remedied  by  the  debtor  if  his  attention  had  been  called  thereto. 
A  denial  of  the  existence  of  the  contract  is  said  not  to  waive 
tender.* 

Specific  objection  on  some  other  designated  ground  waives  ob- 
jection to  the  medium  in  which  the  tender  is  made,'  as  that  it  is 
made  in  bank  notes  which  are  not  legal  tender,*  or  partly  in  silver 
certificates  which  were  not  legal  tender,'  or  that  it  is  made  by 
check,*  or  was  made  a  day  or  so  before  maturity.*    A  refusal  to 


M  Bradford  v.  Fidelity  Sayings  & 
Loan  Society,  177  Cal.  247,  170  Pae. 
404.  (Ninety  tliousand  dollars  ten(it*ry 
even  if  Rufficient,  for  sixty  thuusund 
dollars  only.) 

1  England.  Black  v.  Smitli,  Peake 
Nisi  Prisi  Ca8i*a  89;  Cadiiian  v.  Lub- 
bock, 5  Dow.  &  Ryl.  289. 

Illinois.  Thayer  v.  M(H*kcr,  R(i  111. 
470. 

Missouri.  Wlielan  v.  Reilley,  CI  Mo. 
665. 

Nebraska.  Ricketts  v.  BuckHtnfT,  C4 
Neb.  851,  90  N.  W.  915 

Ohio.  Jennings  v.  Mcndenhall,  7  O. 
S.  257. 

West  Virginia.  Koon  v.  Snodgrass, 
18  W.  Va.  320. 

Wyoming.  Wright  v.  Douglas,  — 
Wyom.  — ,  IKi  Pac.  786. 

2  Pearson'^  Estate,  102  Cal.  569,  36 
Pac.  934. 

3McGrath  v.  Gegner,  77  Md.  331,  39 
Am.  St.  Kep.  415,  26  Atl.  502;  Stanley 
▼.  Pilker,  40  S.  D.  403,  167  N.  W.  393. 

4Mowry  v.  Kirk,  19  O   S.  375. 

I  Wheeler  v.  Knaggs,  8  Ohio  169; 
Wright  V.  Douglas,  —  Wyom.  — ,  183 
Pac.  786. 

•  Fosdick  V.  Van  Husan,  21  Mich. 
567;    Lacy  v.   Wilson,   24   Mich.    479; 


Beebe  v.  Knapp,  28  Mich.  63;  Koehler 
V.  Buhl,  94  Mich.  469.  54  N.  W.  167; 
Wlieeler  v.  Knaggs,  8  Ohio  169.  (Ex- 
press waiver.) 

7  Bitoliie  V.  Ege,  58  Minn.  291,  59  N. 
W.  1020. 

•  lUinoig.  Sloan  ▼.  Petrie,  16  III. 
262. 

Maryland.  McGrath  v.  Gegner,  77 
Md.  331.  39  Am.  St.  Hep.  415,  26  Atl. 
502;  Bonaparte  v.  Thayer,  95  Md.  548, 
52  Atl.  490. 

Missouri.  TlenderBon  v.  Bass  County, 
107  Mo.  50.  18  S.  W.  992. 

New  York.  MitclioM  v.  Minins:  Co., 
(17  N.  Y.  280. 

Ohio.  JenningH  v.  Mendenlinll,  7  O. 
S.  257. 

Pennsylvania.  Pershing  v.  Feinberg, 
203  Pa.  St.  144,  52  Atl.  22. 

So  with  a  certified  check.  Beckham 
V.  Puckett,  88  Mo.  A  pp.  636.  Or  an 
order.  ITall  v.  Appell,  67  Conn.  585, 
35  Atl.  524;  Jennings  v.  Mondenhall,  7 
O.  S.  257.  (Express  waiver  of  fact 
that  payment  was  not  in  legal  tender; 
doubt  expressed  as  to  wliether  silence 
would  amount  to  a  waiver.) 

•  Thompson  v.  Lyon,  40  W.  Va.  87, 
20  S.  E.  812. 
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accept  a  tender  made  at  a  place  different  from  that  fixed  by  the 
contract  as  the  place  of  payment  waives  objection  to  the  place  if 
not  on  that  groundJ^  A  refusal  of  tender  on  the  ground  that  the 
amount  is  too  small,  waives  the  objection  that  the  amount  tendered 
was  too  large  and  that  change  was  demandedJ^  Slight  deficiencies 
in  the  amount  tendered  may  be  waived  by  a  refusal  based  upon 
some  other  specified  ground.  So  a  refusal  to  accept  a  tender  unless 
another  claim  should  be  paid,  waives  the  objection  that  interest  is 
not  included."  So  tender  of  water  rental  which  does  not  include 
a  lawful  '' carriage  fee,"  but  which  is  refused  on  the  sole  ground 
that  an  alleged  royalty  to  which  the  creditor  had  no  legal  right  is 
not  included,  is  sufiicient."  But  under  a  statute  making  failure  to 
make  an  "objection  to  money"  a  waiver  of  such  objection,  objec- 
tion to  the  amount  is  not  waived,  the  statute  being  held  to  refer  to 
the  kind  of  money.^^  By  statute,  failure  to  make  objections  at  the 
time  of  tender  waives  all  that  the  creditor  then  had  an  opportunity 
to  make.  This  includes  objection  to  the  amount  as  insufficient,^' 
or  that  the  debtor  in  making  tender  demanded  that  the  creditor 
execute  an  instrument  which  he  was  not  bound  to  execute,"  but 
not  to  such  a  deficiency  as  an  offer  of  ten  dollars  on  a  claim  of 
twenty  thousand  dollars."  The  uncommunicated  intention  of  the 
creditor  to  refuse  tender  is  not  an  excuse  for  omitting  to  make 
actual  tender."  Tender  as  a  condition  precedent  to  maintaining  an 
action  may  be  waived  by  an  answer  denying  liability  on  a  distinct 
ground." 

VI 

EFFECT  OF  TENDER 

§  2874.  Effect  of  sufficient  tender.    When  tender  is  mad<>  the 
creditor  has  a  reasonable  time  in  which  to  decide  whether  he  will 


W  Union  Mutual  Life  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  37  Feci.  286, 
3  L.  R.  A.  90.  (Tender  was  refused 
because  the  mortgaj^ee  insisted  that  tlie 
mortgagor  improve  the  mortgaged  prop- 
erty.) Slesinger  v.  Bresler,  110  Mich. 
198,  C8  N.  W.  128.  (Tender  of  notes 
agreecl  to  be  taken  as  payment  refused 
because  the  creditor  had  changed  his 
mind.) 

11  People's  Furniture  &  Carpet  Co.  v. 
Crosby,  67  Neb.  282,  73  Am.  St.  Rep. 
604,  77  N.  W.  658. 

12  Christenson  v.  Nelson,  38  Or.  473, 
03  Pac.  648. 


1)  Northern  Colorado  Irrigation  Co. 
V.  Riclinrd.-4,  22  Colo.  450,  45  Pac.  423. 

MMcWhirter  v.  Crawford,  104  la. 
650,  72  N.  W.  505  [modified  on  rehear- 
ing?. 73  N.  W.  1021]. 

IS  Latimer  v.  Capay  Valley  Land 
Co.,  137  Cal.  286,  70  Pac.  82  (as  that 
interoHt  is  not  included). 

WKofoed  V.  Cordon,  122  Cal.  314,  54 
Pac.   1115. 

nColton  V.  Oakland  Bank  of  Sav- 
ings, 137  Cal.  376,  70  Pac.  225. 

ItBluntKer  v.  Dewees,  79  Tex.  272. 

II  Martin  v.  Bank,  131  N.  Car.  121, 
42  R.  E.  558. 
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accept  it  or  not,^  unless  he  rejects  the  tender  without  taking  such 
reasonable  time. 

If  tender  is  refused,  the  question  whether  the  contract  is  dis- 
charged or  not  depends  on  whether  the  contract  requires  payment 
in  money  or  other  performance.  If  the  contract  provides  for  per- 
formance other  than  payment  in  money,  a  refusal  of  tender  oper- 
ates as  a  discharge,^  on  the  theory  that  such  tender  transfers  the 
title  to  the  party  to  whom  tender  was  made,  if  it  was  in  due  form 
and  in  accordance  with  the  terms  of  the  contract.  If  the  contract 
provides  for  payment  in  money,  refusal  of  tender  does  not  dis- 
charge the  contract  as  far  as  the  liability  of  the  principal  debtor 
is  concerned,'  though  it  stops  interest*  and  costs,'  provided  the 
tender  is  kept  good.  A  tender  which  is  kept  good  by  payment  into 
court,  relieves  the  debtor  from  liability  for  the  plaintiflP's  attorn- 
ney's  fees  as  costs,  even  if  such  tender  was  defective  as  being  con- 


1  Root  V.  Bradley,  49  Mich.  27,  12  N. 
W.  89G;  Moore  v.  Norman,  43  Minn. 
428,  19  Am.  St.  Rep.  247,  9  L.  R.  A. 
C5,  45  N.  W.  857. 

2IndUna.  Mitchell  v.  Merrill,  2 
Blackf.   (Ind.)  87,  18  Am.  Dec.  128. 

Iowa.  Long  v.  Wilson,  80  la.  210, 
46  N.  W.  764. 

Maine.  Wyman  v.  Winslow,  11  Mc. 
398,  26  Am.  Dec.  542. 

New  York.  Sliannon  v.  Comstock,  21 
Wend.   (N.  Y.)   457,  34  Am.   IX*c.  202. 

South  Dakota.  Dowagiac  Mfg.  Co. 
V.  Higinbotham,  16  S.  D.  547,  91  N.  W. 
330. 

Vermont.  Barney  v.  Bli^s,  1  1). 
Chip.    (Vt.)    399,    12   Am.    Deo.   C9C. 

9  England.  Dent  v.  Dunn,  3  Camp. 
296. 

Iowa,    Mohn  v.  Stoner,  11  la.  30. 

Massachusetts.  Sufl'olk  Bank  v. 
The  Worcester  Bank,  22  Ma«s.  (5 
Pick.)   IM. 

Michigan.  Snyder  v.  Quarton,  47 
Mich.  211,  10  N.  W.  204. 

Missouri.  Ruppcl  v.  Missouri  Guaran- 
tee, Savings  &  Building  Association, 
158  Mo.  613,  69  S.  W.  1000. 

New  Hampshire.  S  to  well  v.  Read, 
16  N.  H.  20,  41  Am.  Dec.  714. 


Oklahoma.  Loth-Hofrman  Clothing 
Co.  V.  Schwartz,  —  Okla.  — ,  176  Par. 
916. 

Vermont,  Preston  v.  Grant,  34  Vt. 
201. 

Washington.  Hays  v.  Bashor,  — 
Wash.  — ,  185  Pac.  814. 

Accordingly,  tender  of  the  purchase 
price  under  an  option  does  not  vest 
title  in  the  party  who  makes  such 
tender,  and  lie  can  not  maintain  re- 
plevin. ITays  v.  Bashor,  —  Wash.  — , 
185  Pac.  81*4. 

4  Dent  v.  Dunn,  3  Camp.  296;  Peugh 
V.  Davis,  113  U.  S.  542,  28  L.  ed.  1127; 
CTieney  v.  Libbey,  134  U.  S.  68,  33  L. 
ed.  818;  Tuthill  v.  Morris,  81  N.  Y.  94; 
Bailey  v.  Buchanan  County,  115  N.  Y. 
297,  6  L.  R.  A.  562,  22  N.  E.  155; 
Parker  v.  Beasley,  116  N.  Car.  1,  33 
L.  R.  A.  231,  21  S.  E.  955. 

•  MK'alley  v.  Otey,  99  Ala.  684,  42 
Am.  St.  Rep.  87,  12  So.  406;  Wing  v. 
Blocker,  115  Ga.  778,  42  S.  E.  67; 
Saunders  v.  King,  119  la.  291,  93  N. 
W.  272;  Fuller  v.  Pelton,  16  Ohio  467; 
Cohoon  y.  Kineon,  46  O.  S.  590,  22  N. 
E.  722. 
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ditionaly  if  the  real  litigation*  was  on  another  issue.*  If  the  debtor 
makes  a  valid  tender  of  money  through  his  agent,  which  is  re- 
fused, and  such  agent  thereafter  becomes  bankrupt,  the  loss  of  the 
principal  and  interest  down  to  the  date  of  tender  is  that  of  the 
debtor.'  Accordingly,  a  verdict  and  judgment  for  the  defendant 
upon  a  plea  of  tender  of  money  is  wrong.*  It  was  queried  in  an 
early  case  whether  if  the  creditor  refused  a  valid  tender  and  the 
coinage  was  subsequently  debased,  the  debtor  must  bear  such  loss.* 

To  discharge  interest,  however,  the  tender  must  be  kept  good.'* 
If  the  tender  is  not  kept  good,  and  the  debtor  makes  use  of  the 
money  tendered  by  him,  after  tender  is  refused,  he  is  liable  for 
interest.^'  Since  a  tender  of  less  than  the  full  amount  is  insufficient 
in  law,  it  does  not  prevent  recovery  of  costs  in  a  subsequent 
action.'*  A  surety  is  discharged  by  refusal  of  tender  made  by  him 
with  the  demand  that  the  debt  be  assigned  to  him.'* 

If  tender  is  made  of  performance  of  a  precedent  or  concurrent 
covenant,  and  such  tender  is  refused,  it  gives  the  right  of  action 
to  the  party  who  tenders  performance.'* 

§2875.  Effect  of  insufficient  tender.  If  a  tender  is  insufficient 
as  lacking  the  requisite  elements  of  a  valid  tender,'  and  if  the 
creditor  has  not  waived  such  defects,'  such  tender  has  no  legal 
effect.*  If  a  tender  is  refused  on  the  ground  that  it  is  insufficient, 
the  debtor  may  make  a  sufficient  tender  if  the  time  for  perform- 
ance on  his  part  has  not  elapsed.*  If  a  tender  has  been  made  of 
articles  which  do  not  conform  to  the  requirements  of  the  contract, 
and  such  tender  is  refused,  the  party  who  is  bound  to  furnish  such 
articles  may  make  a  subsequent  tender  in  compliance  with  the 
terms  of  the  contract.* 


•  Fourth  National  Bank  v.  Stahlman, 
132  Tenn.  367,  L.  R.  A.  1916A,  568, 
178  S.  W.  942. 

IDent  V.  Dunn,  3  Camp.  206. 
t  Loth-Hoffman      Clothinff      Co.      v. 
Schwartz,   —  Okla.   — ,   176  Pac.   916. 

•  1  Dyer  82b   (72). 

lOMcCalley  v.  Otey,  99  Ala.  684,  42 
Am.  St.  Kep.  87,  12  So.  40<^. 

See  §2871. 

11  Sanders  v.  Bryer,  152  Mass.  141, 
9  L.  R.  A.  255,  25  N.  E.  86. 

M  Elder  v.  Elder,  43  Kan.  514,  23  Pac. 
eOO;  Ekanger  v.  Grovijohn,  20  Neb. 
139,  45  N.  W.  273. 


18  O'Connor  t  Morse,  112  Cnl  31,  53 
Am.  St    Rep    l.V»,  44  Par    30.5 

14Byin{rton  v  Little  Rock  Chamber 
of  Commerce,  1.32  Ark.  361,  201  S.  W. 
122;  Jack  son  v  Rogers,  109  S.  Car. 
2a3,  06  S.  K    602. 

See  also,  ch.  LXXXIV. 

ISec  S§  2853  et  seq. 

2  Sec  §§  2872  et  acq. 

•  Commercial  Bank  v.  Crenshaw,  103 
Ala.  407,  15  So.  711 ;  West  v.  Farmers' 
Mutunl  Ins.  Co.,  117  la.  147.  90  N.  W. 
523;  Weigell  v.  fire??,  161  Wis.  413, 
L.  R.  A    1016B,  856,  1.54  N.  W.  645. 

4Colemnn  v.  EHwarda,  5  O.  S.  51, 

B  Coleman  y.  Edwards,  5  O.  S.  51. 
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§  2876.  Tender  conclusive  as  to  debtor's  liability.  Tender  fol- 
lowed by  payment  into  court  establishes  the  debtor's  liability  to 
that  amount^  In  the  absence  of  statute,  the  payment  into  court  by 
the  defendant  is  not  an  admission  of  the  existence  of  plaintiff's 
cause  of  action ;  and  if  plaintiff  does  not  show  a  cause  of  action  in 
his  favor  against  the  defendant,  he  can  not  recover  a  greater  sum 
than  that  paid  into  court,  although  the  defense  which  the  defend- 
ant interposes  would  have  prevented  the  plaintiff  from  recovering 
anything  had  it  not  been  for  such  tender.^  The  money  so  paid  in 
becomes  the  property  of  the  creditor.^  If  the  issue  on  a  plea  of 
tender  is  found  in  favor  of  the  defendant,  the  proper  judgment  is 
a  judgment  in  favor  of  the  plaintiff  for  the  amount  tendered  and 
in  favor  of  the  defendant  for  the  costs.*  It  is  error  on  overruling 
plaintiff's  demurrer  to  defendant's  answer,  to  allow  the  defendant 
to  take  the  amount  so  paid  in.'  So  if  tender  is  pleaded  and  kept 
good  in  an  action  in  foreclosure  it  is  error  to  find  that  there  has 
been  no  breach  of  condition.*  Where  the  verdict  should  be  for  the 
difference,  if  any,  between  the  amount  so  paid  in  and  the  amount 
found  due,  it  is  error  to  deduct  the  amount  paid  in  from  the  amount 
of  the  verdict  in  rendering  judgment.^  Tender  does  not,  of  course, 
prevent  the  debtor  from  setting  up  a  counterclaim  covering  the 
difference  between  the  amount  tendered  and  the  amount  claimed.* 
If  the  contract  is  severable  a  tender  of  part  of  the  amount  due  and 
paid  over  does  not  prevent  the  defendant  from  setting  up  a  counter- 
claim for  damages  which  he  has  sustained  by  reason  of  defective 
performance  of  such  contract.*     Under  some  statutes  the  plaintiff 


ICox  V.  Parry,  1  T.  R.  464;  Supply 
Ditch  Co  V.  EUiolt.  10  Colo.  327.  3 
Am.  Kt.  Rep  680,  15  Pac.  691;  Pala- 
tine Ins.  Co  V.  O'Brien.  107  Md.  341. 
16  L.  R.  A.  (NS)  1055.  68  Atl.  484; 
Fox  V.  Williams,  92  Wis.  320,  66  N. 
W.  357. 

iCox  V.  Parry,  1  T.  R.  464. 

•  Miink  V.  Kanzler,  26  Ind.  App  105, 
68  N.  E.  643. 

4  Fuller  v.  Pclton,  16  Ohio  457. 

•  Supply  Pitch  Co.  v.  Elliott,  10  Colo. 
327,  3  Am.  St.  Rep.  586.  15  Pac.  601. 

eUedelhofen  v.  Mason,  201  IH.  465, 
66  N.  E.  364  [affirming,  102  111.  App. 
1161. 

An  offer  to  confess  judgment  haa  the 


same  efTect  under  many  of  the  codes 
of  procedure.  Fmher  v.  Quillen,  76 
O.  S    189,  81   N    E    182. 

See  also,  Armstrong  v  Spears,  18  O, 
S    373 

7  Duckwall  v  Jones,  156  Ind  682,  68 
N  E  1055  fafTirmed  on  rehearing,  156 
Ind    082.  GO  N    E.  797]. 

•  Young  V.  Borzonc,  26  Wash.  4,  23, 
66  Pac    135,  421 

91a  Rault  V.  Palmer,  61  Wash.  664 
fsub  nomine.  Palmer  v.  La  Rault.  21 
L.  R    A    (NS)  354.  99  Pac    10361. 

"The  old  rule  was  harsh  and  unjust. 
To  relieve  a  party  of  the  hazards  at- 
tending a  tender,  courts  gradually 
came  to  declare  the  more  liberal  rule 
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is  given  the  choice  between  electing  to  take  the  money  which  has 
been  paid  in,  and  prosecuting  the  action  to  recover  a  greater 
amount;  and  under  such  a  statute  the  plaintiff  can  recover  only 
the  amount  actually  found  due,  even  though  such  amount  is  less 
than  that  which  is  paid  into  courtJ^ 

In  admiralty  the  title  to  the  money  paid  into  court  does  not 
pass  to  the  creditor,  and  he  can  take  out  only  the  amount  to  which 
he  is  found  entitled.*^ 


adopted  and  Announced  in  Ycunjif  v. 
Borzone,  26  Wash.  4,  66  Pac.  135,  421, 
but  which  18  more  aptly  stated  in 
Simpson  v.  Carson,  11  Or.  361,  8  Pac. 
325:  The  tenders  and  payment  into 
court  only  admitted  the  cause  of  action 
as  to  the  sum  tendered.  It  did  not 
conclude  the  respondent  as  to  any  de- 
fense she  might  have  against  a  further 
recovery.*  Spnldin;;  v.  Vandercook,  2 
Wend  431;  Eaton  v.  Wells,  82  N.  Y. 
676;  Roosevelt  v.  New  York  and  II. 
R.  Co.,  45  Barb.  554;  Davis  v.  Mil- 
laudon,  17  La.  Ann.  07,  87  Am.  Dec. 
617;  Binds  v.  Cottle,  143  Mass  310,  0 
N.  E  654  **  U  Bault  t.  Palmer,  51 
Wash.  664  [sub  nomine.  Palmer  v.  La 
RauH,  21  L  R.  A.  (N.S  )  354,  99  Pac. 
10361 

10  Palatine  Ins  Co.  v  O'Brien,  107 
Md  341,  16  L.  R  A.  (N  S  )  1055,  68 
Atl.  484. 

"This  tender  and  payment,  which 
constitute  the  fourth  plea  in  each  of 
these  cases,  were  made  under  §§  20 
and  21  of  Art.  75,  Code  Pub.,  Gen. 
Laws,  1004  The  effect  of  these  pleas 
was  to  admit  the  liability  of  the  de- 
fendant upon  the  causes  of  action,  and 
the  issue  raised  upon  the  pleas  was 
merely  as  to  the  extent  of  the  defend- 
ant's liability.  These  sections  were 
considered  by  thia  court  in  Gamble  v. 
Sentman,  68  Md  71,  H  Atl.  584,  where 
it  was  6aid:  These  sections  are  sub- 
stantially copied  from  Stat.  3d  and 
4th,  William  IV,  ch  42,  §21,  and  the 
rules   as    to    costs   thereby    provided. 


Their  object  is  to  encourap^e  the  settle- 
ment of  suits  without  the  cost  and 
delay  of  trial.  They  allow  the  de- 
fendant, except  in  certain  actions,  "to 
pay  into  court  a  sum  of  money  by  way 
of  compensation  or  amends,"  and  such 
payment  may  be  set  up  by  plea.  The 
plaintiff  then,  after  the  money  has  thus 
been  paid  in,  may  reply  by  accepting 
the  same  "in  full  eatiafnction  and  dis- 
charge of  the  action,"  and  if  he  does 
this,  he  may  have  his  costs  taxed,  and 
if  they  be  not  immediately  paid,  he 
shall  have  judgment  therefor;  or  he 
may  reply  that  the  sum  paid  in  "is 
not  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  to  the  matter  to 
which  the  plea  is  pleaded,  and  in  the 
event  of  an  issue  thereon  being  found 
for  the  defendant,  the  defendant  shall 
be  entitled  to  his  costs  of  the  suit,  and 
the  plaintiff  to  eo  much  of  the  sum 
paid  into  court  as  shall  be  found  for 
him  *  •  •."  The  concluding  para- 
graph of  the  law  as  above  quoted 
plainly  indicates  that,  where  the  plain- 
tiff replies  that  the  money  paid  in  is 
not  enough  to  satisfy  his  claim,  it  is 
the  duty  of  the  court  to  hold  on  to 
the  money  until  the  issue  on  that 
replication  is  decided,  and  then  to  pay 
over  to  the  plaintiff  only  so  much  of 
it  as  the  jury  may  find  to  be  due  him.'  ** 
Palatine  Ins.  Co.  v.  O'Brien,  107  Md. 
341,  16  L.  R.  A.  (N.S.)  1055,  68  Atl< 
484. 

11  The  Mona  [1894],  p.  265. 
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§  2877.  Effect  of  tender  on  collateral  Becnrity.  Since  perform- 
ance can  not  be  tendered  before  maturity,  tender  of  a  debt  before 
the  day  for  payment  does  not  discharge  the  lien  of  a  mortgage 
which  is  given  to  secure  such  debt.^  Tender  of  the  amount  of  a 
debt  secured  by  mortgage  discharges  the  mortgage  if  made  before 
condition  broken  on  the  day  fixed  by  the  contract  for  payment.* 
It  has  been  held,  however,  that  such  tender  will  not  avoid  the  lien 
of  the  mort«^age  unless  the  tender  is  kept  good  by  paying  the  money 
into  court;'  and  the  discharge  of  the  mortgage  is  said  to  date  only 
from  the  date  of  2)ayment  into  court/  If  condition  is  broken  and 
tender  of  the  debt  is  made  after  that  time,  with  interest  down  to 
the  time  of  making  teniU'r,  some  courts  hold  that  such  tender  dis- 
charges the  mortgage.'  Such  a  tender  has  been  held  to  discharge 
a  lien  in  the  nature  of  a  mortgage  created  by  a  lease  of  water 
power.*  Other  courts  hold  that  such  tender  does  not  discharge  the 
mortgage.^  A  tender  by  attaching  creditors  of  a  mortgagor  dis- 
charges the  lien  of  a  mortgage.*  A  tender  which  is  kept  good  has 
been  held  to  divest  the  lien  of  a  chattel  mortgage.* 

To  discharge  the  lien  of  a  mortgage  the  tender  must  be  so  far 
free  from  conditions  that  it  would  be  suflicient  to  stop  interest  and 


1  Moore  v.  Kime,  43  Neb  r>l7,  01  N. 
W.  736. 

See  §2854. 

2 United  States.  Jonos  v.  Guuranty 
ft  Indemnity  Co.,  101  U.  S.  C22,  25  L. 
ed.  103U. 

Nebraska.  Secupity  State  Rnnk  v. 
Waterloo  Lodge,  8.5  Neb.  2rir»,  122  N. 
W.  902. 

Mew  Jersey.  Shields  v.  Losear,  34 
N.  J.  L.  490,  3  Am.  K«p.  250. 

New  York.  Breunich  v.  WeHelman, 
100  N.  Y.   009,  2  N.   E.  385    (obiter). 

9  Parker,  v.  Beasley,  110  N.  Car.  1, 
33  L.  B.  A.  231,  21  R.  E.  055 

Contra,  on  the  ground  that  payment 
into  court  is  necessary  as  a  defenne  to 
the  debt,  but  not  to  the  discharge  of 
the  lien.  Kortright  v.  Oady,  21  N.  Y. 
843. 

4  American  Net  &  Twine  Co  y. 
Qithens,  67  N.  J.  Eq.  639,  41  Atl.  405 

•  Benard  v.  Clink,  01  Mich  1,  30  Am 
St  Bep.  458,  51  N.  W.  092;   Werner 


V.  Tuch,  127  N.  Y.  217,  24  Am.  St.  Bep. 
•H.J,  27  N.  E.  845. 

6  Gordon  v.  Conntantine  Hydraulic 
Co.,   117   Mieh.  020,  70  N.  W.   142. 

1  Perre  v  Castro,  14  Cal.  619,  76  Am. 
Dec.  444;  Howell  v.  Mitchell,  08  Me. 
21;  Ilolman  v.  Bailey,  44  MaHS.  (3 
Met )  55;  IludHon  Bros.  Commission 
Co.  V.  Gl('nc'(K'  Sand  &  Gravel  Co., 
140  Mo.  \m,  02  Am.  St.  Hep.  722, 
41  S.  W.  450.  (In  this  case  the 
earlier  and  to  some  extent  inconsist- 
ent MiHHouri  cases  are  discussed.  In 
McCIung  V.  MiHsouri  Trust  Co.,  137  Mo. 
100,  38  S.  W.  578,  there  had  been  no 
tender  in  fact,  but  the  court  expressed 
the  opinion  that  such  a  tender  might 
stop  interest  but  could  not  discharge  the 
mortgage  )  Sliields  v.  Lozear,  34  N. 
J   L   400,  3  Am    Bep.  250. 

I  Felker  v  Ilacelton,  08  N.  H.  303,  38 
Atl    1051. 

t  Gould  V.  ArmagOMt,  40  Neb.  897,  06 
N.  W.  1004. 
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costs.  If  conditions  are  imposed  by  the  party  who  makes  the  ten- 
der in  excess  of  those  imposed  by  law,  the  tender  is  ineffective.* 
Befusal  of  a  tender  has  been  held  not  to  discharge  the  lien  of  a 
mortgage  if  such  refusal  was  due  to  a  bona  fide  dispute  as  to  the 
amount  already  paid  in." 

10  Moore  v.  NorxnaD,  52  Minn.  83,  3S  11  Easton  v.  Littooy,  01  Wash.  648, 

Am.  St    Kep    526,  18  L.  R.  A.  350,  53       158  Pac.  5^)1. 
H.  W.  809. 
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§  2979   Failure  of  consideration — Speculative  bargains.  , 
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§  2990.  Partial  failure  of  title — Executory  contract  to  convey  realty. 
§  2091.  Failure  of  title — Executed  conveyance  of  realty. 
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volving  breach. 
§  2907.  General  principles  of  construction  applicable. 
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§  2099.  Inference  arising  from  ut^e  of  one  or  more  instruments. 
§  3000.  Construction  as  affected  by  nature  of  subject-matter. 
§3001.  Effect  of  inconsistent  provisions. 
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§3004.  Nonapportionment  of  consideration— Contract  presumed  to  be  entire. 
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C.      INST.\L.MENT   CONTRACTS 

§  3008.  Instalment  contracts — General  nature. 

§3000.  Purpose  of  parties  in  enterinpr  into  instalment  contracts. 

§3010.  History  of  English  theory  of  instalment  conlracl^. 

§3011.  Failure  of  buyer  to  pay  instalment  due — Tlioory  tliat  contract  is  dis- 
charged. 

§  3012.  Failure  of  buyer  to  pay  instalment  due — Tliocry  that  contract  is  not 
discharged. 

§  3013.  Benunciation  or  abandonment  by  purcliasor  a^  dischar^ze. 

§  .3014.  Refusal  of  buyer  to  accept  instalment. 

§  3015.  Theory  that  nonpayment  prevents  performance  by  adversary  party. 

§  .3016.  Other  effects  of  nonpayment  by  buyer. 

§  3017.  Failure  of  seller  to  deliver  instalment. 

§  3018.  Effect  of  uniform  sales  act. 
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i  3010.  Delivery  or  tender  of  -defective  instalment. 

13020.  Contracts  for  work  and  labor — ^Default  by  employe. 

1 3021.  Contracts  for  worlc  and  labor — Default  by  employer. 

1 3022.  Building  and  construction  contracts. 

V.    EFFECT  OF  BREACH 
A.    ELEcnow 
I  3023.  Effect  of  breach. 
1 3024.  Right  of  party  in  default. 
I  3025.  Right  of  election  in  case  of  breach. 
I  3026.  What  amounts  to  election  in  case  of  breach. 

1 3027.  Meaning  of  "rescission"  for  breach. 

1 3028.  Duty  to  elect  in  case  of  breach, 
f  3029.  Notice  of  election  to  treat  breach  as  discharge. 
13030.  Effect  of  election — Election  to  treat  contract  as  discharged. 
I  3031.  Putting  party  in  default  by  net  of  adversary  party, 
f  3032.  Election  of  party  not  in  default  can  not  increase  damages. 
1 3033.  Election  which  increases  damages — ^Recovery  of  contract  price  allowed  in 

spite  of  renunciation. 
S  3034.  Election  which  increases  damages — Contract  for  sale  of  goods. 
S  3035.  Election  which  increases  damages — Contract  for  manufacture  of  goods. 
{3030.  Other  illustrations   of   election   which  increases  damages. 

B.    Waiter  or  Breach  as  Ground  of  Discharge 

I  3037.  Waiver  of  breach  as  ground  of  discharge — ^Nature  of  waiver. 

1 3038.  Waiver  as  election. 

13030.  Delay  as  waiver. 

§3040.  Elements  of  waiver — ^Inducing  action  in  reliance  on  waiver — ^Necessity 

and  effect. 
§3041.  Knowledge  of  breach  essentiaL 
§  3042.  Intention  to  waive  breach  essentiaL 

1 3043.  Conduct  of  party  not  in  default  as  waiver.     . 

1 3044.  Waiver  of  prior  breach  as  waiver  of  entire  covenant. 
i  3045.  Free  choice  of  party  not  in  default  essential. 
§3046.  Express  approval  of  performance  tendered. 

I  3047.  Acceptance  of  defective  performance  as  waiver — General  principles. 
§  3048.  Acceptance  of  defective  performance  of  contracts  for  work  and  labor,  or 

construction  contracts. 

%  3049.  Acceptance  of  defective  performance  of  contract  for  sale  of  realty.  ( 

§  3050.  Acceptance  of  property  delivered  as  performance — ^Intended  as  waiver.  J 

§3051.  Acceptance  of  property  not  intended  as  waiver. 
§3052.  Waiver  of  provisions  as  to  time  of  performance — General  principles. 
§  3053.  Waiver  of  provisions  as  to  time  of  performance — Specific  illustrations 
§  3054.  Delay  caused  by  party  not  in  default,  or  assented  to  by  him. 
§  3055.  ^^^1en  performance  is  due  after  waiver  of  provisions  as  to  time. 
I  3056.  Waiver  of  provisions  as  to  payment. 
§  3057.  Arbitrary  refusal,  or  assignment  of  ground  as  waiver  of  breach  caused 

thereby. 
§3068.  Arbitrary  refusal,  or  assignment  of  ground,  held  not  to  be  waiver  of 

breach  not  caused  thereby. 
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§3050.  Arbitrary  refusal,  or  assignment  of  ground,  held  to  be  waiver  of  breach 

not  caused  thereby. 
§  3060.  Effect  of  election  to  treat  as  in  force. 
i  3061.  Waiver  as  to  third  persons. 

C.      WAIVEB  of  BRBA.CH  AS  RIGHT  OF  ACTION  FOB  DAMAGES 

13062.  Waiver  of  damages  by  new  contract. 

1 3063.  Waiver  of  damages  by  acceptance  of  performance  different  in  kind, 
§30^.  Waiver  of  damages  by  estoppel. 

§3065.  Knowledge  of  breach  necessary. 

§  3066.  Acceptance  of  performance  defective  in  quality  held  not  to  waive  damages. 

§3067.  Acceptance    of    performance    defective    in   quantity   held   not   to   waiv« 

damages. 
I  3068.  Acceptance  under  practical  compulsion. 
§3060.  Waiver  of  damages  treated  as  question  of  fact. 
§3070.  Theory    that   gratuitous   waiver   of   breach   as   discharge   is   waiver   of 

damages. 
1 3071.  Gratuitous  waiver  of  right  of  action. 


NATUEE  AND  METHOD  OP  TREATMENT  OP  TOPIC 

§  2878.  Nature  of  breach.  In  discussing  breach  and  its  effects 
and  consequences,  and  in  attempting  to  define  it,  as  is  occasionally 
done,  the  courts  ordinarily  assume  that  the  idea  is  one  which  is  so 
thoroughly  understood  that  a  formal  definition  is  unnecessary.  The 
idea  involved  in  the  term  is  the  idea  of  breaking;  and  as  applied 
to  a  contract,  it  is  of  course  used  in  a  figurative  sense.  It  implies 
a  violation  of  a  valid  and  subsisting  obligation.  While  occasionally 
emphasis  is  given  to  failure  to  perform  as  the  essential  idea  of 
breach,  it  is  not  every  failure  to  perform  the  covenants  of  a  con- 
tract which  amounts  to  a  breach,  since  the  contract,  although  valid 
at  the  outset,  may  have  been  dischargod,  as  by  a  new  contract,^  or 
by  merger  in  some  obligation  of  a  higher  character,*  or  by  breach 
of  an  express  condition,'  or  by  impossibility,*  or  by  war,'  or  by 
alteration.'  In  all  of  these  cases  non-performance  may  exist  with- 
out breach. 

On  the  other  hand,  breach  may  exist  without  non-performance, 
as  in  jurisdictions  in  which  the  repudiation  of  the  obligation  of  a 
contract  by  one  of  the  parties  before  the  time  for  performance  may 
give  to  the  other  party  the  right  to  treat  such  repudiation  as  a 
breach  without  waiting  for  the  time  fixed  by  the  terms  of  the 

1  See  ch.  LXXV.  4  See  ch.  LXXVin. 

2  See  ch.  LXXVI.  t  See  ch.  LXXIX. 
I  See  ch.  LXXVIl.  I  See  ch.  LXXXV. 
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original  contract  for  performance.^  In  the  cases  in  which  a  con- 
tract has  been  discharged  there  is,  however,  no  obligation  remain- 
ing to  be  violated;  and  in  jurisdictions  in  which  renunciation  in 
advance  may  be  treated  as  breach,  the  party  who  renounces  the 
contract  is  regarded  as  violating  his  duty  to  treat  such  contract  as 
a  valid  and  subsisting  obligation  until  the  time  fixed  by  the  terms 
of  such  contract  for  the  performance  thereof.*  The  violation  of  a 
valid  and  subsisting  obligation  is,  therefore,  the  essential  idea  of 
breach. 

§2879.  Treatment  of  topic  of  breach.  In  discussing  the  topic 
of  breach  a  strict  adherence  to  logical  arrangement  would  require 
a  consideration  of  the  facts  which  amounted  to  breach,  followed 
by  a  consideration  of  the  effect  of  breach.  As  far  as  economy  of 
space  permits,  these  questions  will  be  taken  up  in  this  order, 
although  the  constant  necessity  of  distinguishiiig  between  broach 
as  a  cause  of  action  to  recover  damages,  and  breach  as  a  discharge 
of  the  ])arty  who  is  not  in  default,  will  require  a  consideration  of 
the  effect  of  each  of  the  different  types  of  breach  in  connection 
with  the  consideration  of  the  nature  of  such  tyi)e  of  breach.  The 
different  methods  by  which  a  contract  may  be  broken  will  first  be 
considered,  including  the  effect  of  rcTninciation  before  performance 
is  due;'  renunciation  when  performance  is  due;*  the  voluntary 
creation  of  impossibility  of  j>erforniance  by  one  of  the  parties  to 
the  contract;*  and  breach  by  nonperformance.*  The  question  of 
nonperformance  involves,  however,  the  question  of  performance; 
and  as  this  has  been  discussed  already,'  it  will  not  be  repeated  in 
connection  with  breach.  In  like  manner  the  subject  of  tender, 
which  has  already  been  considered,*  will  not  be  taken  up  in  detail 
in  connection  with  breach,  although  the  effect  of  tender  is  fre- 
quently to  put  in  default  the  party  to  whom  tender  is  made  and 
who  refuses  it;  and  in  other  cases  its  effect  is  to  save  the  party  who 
has  made  the  tender  from  being  in  default.  The  relation  of  the 
various  covenants  of  a  contract  to  one  another  will  then  be  con- 
sidered;^ especially  with  reference  to  tlie  breaeh  of  one  of  such 
covenants  as  a  discharge  of  the  otlurs.  The  relation  of  the 
various  covenants  to  the  contract  as  n  whole  will  then  be  taken  up,* 

TSce  ^5  2881  et  Foq.  *^ro   5§  2')2n  vt  fp(\ 

•  Soe  §288.5  8 Soo  rh  T.XXX. 

ISop  §§2881  ot  BPq  •  Soe  oh  I.XXXin. 

2  See  §8  2008  et  seq.  7  See  g§2lM!  et  seq. 

3  See  §§  2012  et  seq.  t  See  §§  2077  et  seq. 
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including  the  question  of  failure  of  consideration  and  the  problems 
arising  out  of  entire  and  severable  contracts.  The  effect  of  breach,* 
and  waiver  of  breach,  both  as  a  cause  of  action  to  recover  dam- 
ages,^* and  as  a  method  of  discharging  the  contract,^^  will  then  be 
discussed.  Other  topics  which  grow  out  of  breach,  such  as  dam- 
agesj^  the  right  to  ignore  the  contract  on  its  discharge  and  to 
recover  on  the  theory  of  quasi  contract,^'  the  right  to  enforce  the 
contract  in  equity  by  the  aiTirmative  remedy  of  specific  perform- 
ance,^* and  the  rijrht  to  enforce  it  negatively  in  equity  by  the 
remedies  of  injunction,  rescission  and  cancelation,^'  will  be  re- 
served for  subsequent  chapters. 

§2880.  Nature  of  default.  In  this  connection,  at  the  risk  of 
repetition,  it  may  be  noted  that  the  term  ** party  who  is  not  in 
default*'  is  used  as  a  convenient  method  of  indicating  the  party 
who  has  not  coniniitted  such  a  default  as  to  justify  the  adversary 
party  in  treating  the  contract  as  discharged.  In  many  cases,  as  in 
breach  of  independent  covenants,^  or  in  breach  of  subsidiary  cove- 
nants,^  a  party  may  be  in  default  so  as  to  incur  a  liability  for  dam- 
ages, but  not  in  default  so  as  to  justify  the  adversary  party  in 
treating  the  contract  as  discharged.  Courts  have  occasionally  used 
language  which  would  seem  to  imply  that  every  breach  of  a  con- 
tract by  one  party  operated  as  a  discharge  of  the  adversary  party;' 
but  such  a  statement,  while  usually  correct  with  reference  to  the 
contracts  involved  in  the  particular  cases,  is  not  a  safe  general 
proposition.  While  it  applies  to  dependent  covenants,  such  as  pre- 
cedent covenants,*  or  to  concurrent  covenants;'  and  while  it  applies 
to  cases  of  total  failure  of  consideration,'  or  to  partial  failure  of 
consideration  if  the  consideration  which  has  failed  is  the  vital 
element  of  the  contract^  it  does  not  apply  in  the  case  of  independ- 
ent covenants,'  or  in  the  case  of  partial  failure  of  consideration 
where  the  consideration  which  has  failed  is  not  the  vital  element 
of  the  contract.'     Conversely,  language  is  sometimes  used  which 

(See  §13023  et  seq.  a  contract  by  one  party  excuses  pert 

10  See  \%  3030  ot  seq.  formance   by    tlie  other."     Wasser  v. 

11  Soe  %\  3cm I  et  f eq.  Western  Land  Securities  Co.,  97  Minn. 
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implies  that  the  right  to  treat  a  contract  as  discharged  is  one  which 
can  be  exercised  only  by  a  party  who  is  not  himself  in  default^* 
This  statement,  also,  is  too  broad  and  sweeping  to  be  safe.  It 
applies  to  a  party  who  is  in  default  in  the  performance  of  a  prece- 
dent covenant,"  and  to  a  party  who  is  in  default  in  the  perform- 
ance of  a  concurrent  covenant ;  ^*  but  it  does  not  apply  to  a  party 
who  is  in  default  in  the  performance  of  a  subsequent  covenant,'* 
or  to  a  party  who  is  in  default  in  the  performance  of  an  independ- 
ent covenant.'* 

II 
METHOD  OF  BREAKING  CONTRACT 

A.    RENUNCTATION  BEFORE  PERFORMANCE 

§2881.  Classes  of  breach  as  to  maimer  of  breaking  contract. 

Breach  of  contract  may  be  made  in  either  of  two  ways:  (1)  One 
party  to  the  contract  may  by  word  or  act  indicate  that  the  contract 
is  no  longer  binding  upon  him,  and  the  adversary  party  may  elect 
to  treat  this  as  breach.  The  chief  classes  of  breach  of  this  sort 
are  as  follows:  (a)  One  party  to  the  contract  may  renounce  the 
obligation  of  the  contract  and  treat  it  as  no  longer  binding  upon 
him.  In  some  jurisdictions  or  in  certain  classes  of  cases  this  will 
give  the  adversary  party  the  right  to  treat  such  conduct  as  breach 
where  it  occurs  before  performance  is  due.^  In  all  classes  of  con- 
tracts such  renunciation  when  performance  is  due  gives  the  adver- 
sary party  the  right  at  his  election  to  treat  the  contract  as  dis- 
charged ;  ^  and  in  certain  classes  of  cases  in  which  any  other  course 
would  result  in  increasing  damages  he  is  required  to  accept  it  as  a 
discharge,  leaving  him  his  right  of  action  for  damages,  (b)  One 
party  to  a  contract  may  make  performance  impossible,  either  on 
his  own  part  or  on  the  part  of  the  adversary  party.  This  may 
due.' 

10  North   American   Dredging  Go.   ▼.  HSee  {2060. 

Outer  Harbor  Dock  &  Wharf  Co.,  178  12  See  §§2069  ei  seq. 

Cal.  406,  173  Pac.  756;  Howard  County  II  See  §2060. 

V.  Pesha,  —  Neb.  — ,  172  N.  W.  55;  14  See  §2076. 

Bradley     v.     Nevada-California-Oregon  1  See  §§  2881  et  seq. 

Ry.^  _  Nev.  — ,  178  Pac.  906.  2See  §  J  2008  et  seq. 

See  also,  Wm.  B.  Hughes  Produce  Co.  3  See  §§  2912  et  seq. 
V.  Pulley.  47  Utah  644,  L.  R.  A.  1916D, 
728.  155  Pac.  337. 
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(2)  The  other  way  in  which  breach  may  occur  is  where  one 
party,  without  in  any  way  repudiating  his  obligation  under  the 
contract,  either  does  not  perform  or  tenders  defective  performance 
which  is  not  even  substantial  performance  and  which  is  not  ac- 
cepted by  the  adversary  party  as  performance  in  place  of  that 
required  by  the  terms  of  the  contract.* 

§  2882.  Bennnciation  before  performance  Is  due  as  excuse  for 
not  tendering  performance— General  principles.  While  a  contract 
is  still  executory  on  both  sides,  the  renunciation  of  it  by  one  of  the 
parties  thereto  before  the  time  for  performance  has  arrived  has, 
or  may  have,  important  legal  consequences.  What  these  conse- 
quences are  is  a  question  upon  some  branches  of  which  the  courts 
are  practically  unanimous;  while  upon  other  branches  they  are  by 
no  means  as  unanimous  as  the  outward  form  of  some  of  the  state* 
ments  of  the  law  would  lead  us  to  believe. 

Renunciation  by  one  party  excuses  the  other  from  any  further 
offer  to  perform,^  so  that  the  failure  of  such  other  party  to  per- 


4  See  {{2926  et  seq. 
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form  or  to  tendor  perform.nnee  does  not  give  to  the  party  who  was 
originally  in  default  the  right  to  treat  the  contract  as  discharged 
because  of  such  non  performance ;  and  such  failure  does  not  show 
that  the  ]>arty  who  was  originally  not  in  default  and  who  has 
omitted  to  i»erform  further,  or  to  tender  performance,  has  con- 
sented to  treat  such  contract  as  discharged  so  as  to  prevent  him 
from  enforcing  it  thereafter,*  at  least  by  an  action  for  damages  or 
some  similar  appropriate  remedy. 

§2883.  Specific  iUustrations.  Rerumciation  of  a  contract  to 
sell  land  excuses  tender  of  the  purchase  price  and  demand  for  the 
deed  J  If  A  has  entered  into  a  contract  to  make  a  lease  to  B,  and 
B  has  agreed  to  pay  rent  and  furnish  a  bond,  A's  refusal  to  per- 
form discharges  B  from  B's  duty  to  perform  or  to  make  formal 
tender  of  performance;'  and  B  may  have  specific  j)erformance  if 
he  is  ready  and  willing  to  perform  and  notifies  A  thereof.* 
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On  renunciation  of  a  building  contract  by  one  of  the  parties  the 
adversary  party  may  treat  such  contract  as  discharged.*  If  a 
contract  has  been  made  to  construct  a  dam  and  before  performance 
the  party  for  whom  the  dam  is  to  be  constructed  demands  that  the 
dam  be  constructed  according  to  plans  substantially  difTercnt  from 
those  upon  which  the  parties  had  originally  agreed,  the  contractor 
may  treat  such  conduct  as  a  breach  which  discharges  him  from 
further  performance.' 

A  contract  to  sell  certain  goods  is  so  far  discharged  by  renun- 
ciation by  the  vendee  that  it  is  not  necessary  for  the  vendor  to 
tender  the  thing  sold,  in  order  to  enable  him  to  recover  damages 
for  broach.*  If  A  has  entered  into  a  contract  to  accept  certain 
property  and  to  pay  therefor,  and  if  he  subsequently  denies  having 
made  such  offer  and  declares  that  he  will  not  take  such  property, 
such  conduct  excuses  tender.^  If  A  and  B  have  entered  into  a  con- 
tract by  which  they  are  to  buy  stock  from  C  and  by  which  they 
adjust  their  liabilities  for  the  payment  of  the  purchase  price  there- 
of, A's  refusal  in  advance  to  comply  with  the  terms  of  the  con- 
tract is  such  a  breach  that  B  may  treat  the  contract  as  discharged 
and  may  enter  into  a  bona  fide  compromise  with  C*  Under  an 
instalment  contract  by  the  terms  of  which  each  instalment  is  to  be 
paid  for  within  a  certain  time  after  delivery,  the  refusal  of  the  pur- 
chaser to  pay  for  any  instalments  until  all  are  delivered  operates 
as  a  discharge  of  such  contract.' 

If  the  seller  refuses  performance  such  renunciation  discharges 
the  buyer  from  further  performance  or  tender  thereof.^'  If  A  has 
agreed  to  sell  an  automobile  to  B,  and  to  give  B  a  certain  credit 
upon  B's  old  automobile,  A's  refusal  to  deliver  the  new  automobile 
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Wisconsin.  Walsh  v.  Myers,  92  Wis. 
397,  60  N.  W.  250;  Davidor  v.  Brad- 
ford. 129  Wis.  524,  109  N.  W.  576; 
Ambler  v.  Sinaiko,  168  Wis.  286.  170 
N.  W.  270. 

7  Ellis'  Admr.  v.  Durkee,  79  Vt.  341, 
65  Atl.  94. 

•  Davidor  v.  Bradford.  129  Wis.  524, 
109  N.  W.  576. 

•  Ambler  v.  Sinaiko,  168  Wis.  286, 
170  N.  W.  270.  (Decided  under  sec- 
tion 45  of  the  Uniform  Sales  Act.) 

10  Trowbridge  ▼•  Jefferson  Auto  Co., 
92  Conn.  569,  103  AtL  843. 
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unless  B  consents  to  a  reduction  in  the  agreed  credit  on  the  old 
automobile,  discharges  6  from  the  duty  of  tendering  the  balance 
of  the  purchase  price." 

A  contract  to  make  and  deliver  certain  goods  is  so  far  discharged 
by  renunciation  in  advance  by  the  adversary  party  that  it  is  not 
necessary  to  make  and  tender  the  thing  to  be  made  in  order  to 
recover  damagesJ^  If  A  has  agreed  to  make  steel  rails  for  B,  to 
be  drilled  as  B  directs,  B's  refusal  to  give  directions,  and  subse- 
quent refusal  to  take  any  rails,  excuses  A  from  making,  drilling 
and  tendering  themj'  Under  a  contract  to  make  wagons,^*  or  to 
print  books,'*  refusal  to  accept  excuses  tender.  Renunciation  by  a 
creditor  of  a  contract  to  accept  a  three  months*  note  if  indorsed  by 
a  responsible  indorser,  excuses  the  debtor  from  his  obligation  of 
preparing  and  tendering  such  noteJ*  If  A  has  agreed  to  make  a 
loan  to  B  on  condition  that  B  shows  a  good  title  to  property  which 
he  offers  as  security  for  such  loan,  A's  renunciation  of  such  con- 
tract in  advance  discharges  B  from  his  duty  to  show  such  title  as 
a  condition  precedent  to  his  maintaining  an  action  upon  such  con- 
tract." 

If  an  insurance  company  renounces  liability  on  a  valid  policy 
before  loss,  the  insured  is  excused  from  tendering  premiums  which 
fall  due  "thereafter,  even  if  he  elects  to  treat  the  policy  as  in  force; 
and  when  loss  occurs,  the  insurance  company  can  be  compelled  to 
pay  the  amount  of  the  policy  less  the  amount  of  the  premiums 
which  are  due  and  unpaid ;  '•  or  the  face  of  the  policy  discounted 


11  Trowbridge  v.  Jefferson  Auto  Co., 
02  Conn.  CG9,  103  AtL  843. 

12  Hinckley  v.  Pittsburgh  Bessemer 
Steel  Co.,  121  U.  S.  2G4,  30  L.  ed.  OCT; 
Kingman  v.  Hanna  Wagon  Co.,  175 
ni.  645,  52  N.  £.  328;  Farwell  v. 
Solomon,  170  Mass.  457,  49  N.  E.  738. 

In  such  a  case,  it  is  the  duty  of  the 
party  not  in  default  to  cease  perform- 
ance if  this  will  mitigate  damages. 

See  §  2898  and  ch.  LXXXVIT. 

13  Hinckley  v.  Pittsburgh  Bessemer 
Steel  Co.,  121  U.  S.  264,  30  L.  ed.  967. 

14  Kingman  ▼.  Hanna  Wagon  Co., 
176  111.  545,  52  N.  E.  328. 

II  Farwell  y.  Solomon,  170  Mass.  457, 
49  N.  E.  738. 

HLovell  ▼.  Hammond  Ck>.,  66  Conn. 
600,  34  Atl.  611.     (The  creditor  had 


agreed  to  prepare  such  note,  but  pre- 
pared A  note  payable  on  demand,  and 
refused  to  prepare  a  three  months' 
note.) 

17  Holt  y.  United  Security  Life  Ins. 
&  Trust  Co.,  76  N.  J.  L.  585,  21  L. 
R.  A.   (N.S.)  691,  72  Atl.  301. 

llWayland  y.  Western  Life  Indem- 
nity Co.,  166  Mo.  App.  221,  148  S.  W. 
626;  Shaw  v.  Bepublic  Life  Ins.  Go., 
69  N.  Y.  286. 

Tlie  difficulties  which  attend  the  at- 
tempt to  keep  the  policy  alive  after 
repudiation  by  the  insurance  company, 
even  if  premiums  are  tendered,  are 
pointed  out  in  Day  v.  Connecticut  Gen- 
eral Life  Ins.  Co.,  45  Conn.  480,  90 
Am.  Rep.  693. 
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to  the  date  of  renunciation  less  the  amount  of  premiums  which  in 
fact  fall  due  thereafter,  discounted  to  the  same  date.^'  The  same 
principles  apply  to  a  policy  which  was  surrendered  by  a  holder 
who  was  insane  at  the  time,  and  which  was  accepted  by  the  insur- 
ance company  * 

§  2884.  Effect  of  election  not  to  tender  performance  on  right 
to  recover  compensation  at  contract  rate  or  to  have  specific  per- 
formance. If,  however,  the  party  who  is  not  in  default  wishes  to 
recover  the  compensation  named  in  the  contract  as  if  he  had  per- 
formed in  full,  and  if  the  action  is  brought  in  a  jurisdiction  in 
which  the  party  in  default  may  recover  the  full  contract  price,'  it 
is  said  to  be  necessary  for  him  to  tender  performance.^  If  the 
purchaser  has  declared  that  he  will  not  accept  the  goods  which  he 
has  agreed  to  take  under  an  executory  contract  of  sale,  the  pur- 
chaser must  tender  such  goods  in  order  to  recover  the  purchase 
price,'  even  if  the  action  is  brought  in  a  jurisdiction  in  which  the 
full  purchase  price  can  be  recovered  upon  making  such  tender.* 
If  the  party  who  is  not  in  default  is  ready  and  willing  to  perform 
and  notifies  the  adversary  party  of  such  fact,  such  renunciation 
discharges  the  party  who  is  not  in  default  from  his  duty  of  per- 
forming or  making  formal  tender  of  performance  of  concurrent 
covenants,'  if  he  notifies  the  party  in  default  of  his  readiness  and 
willingness  to  perform.  Such  renunciation  does  not,  however, 
excuse  the  adversary  party  from  a  readiness  and  willinprness  to 
perform  concurrent  covenants  on  his  part  to  be  performed,  if  he 
wishes  to  treat  the  contract  as  still  in  effect.'  Readiness  and  will- 
ingness to  perform  concurrent  covenants,  and  notice  thereof  to  the 
party  in  default,  is  sufficient  to  enable  the  party  not  in  default  to 
maintain  a  suit  for  specific  performance.^ 

The  rule  that  renunciation  by  one  party  does  not  excuse  per- 
formance or  tender  on  the  part  of  the  party  who  is  not  in  default, 
if  the  latter  wishes  to  recover  the  compensation  named  in  the  con- 
tract, does  not  apply  to*  cases  in  which  the  rights  of  both  parties 

Itaemmltt  ▼.  New  York  Life  Ins.  L.  R.  A.   (N.S.)   735.  139  N.  W.  906. 

06.,  7«  Va.  355.  4  See  §  2809  and  ch.  LXXXVII. 

M  Nutter  ▼.  DeB  Moines  Life  Ins.  Co.,  IGeorsre  Wiedemann  Brewinf?  Co.  ▼. 

166  la.  539,  136  N.  W.  891.  Maxwell.  78  O.   6.  54,  84  N.   E.  595. 

1  See  §  2899  and  ch.  LXXXVIT  •  Longfellow  v.  Huffman,  49  Or.  486, 

iPate   ▼.   Ralston,  158   la.   411,   51  90  Pac.  907. 

L.  R.  A.   (N.S.)   735,  139  N.  W.  906.  TGeor^  Wiedemann  Brewing  Go.  ▼. 

tPate    ▼.   Ralston.    158   la.    411,   51  Maxwell,  78  0.  S.  54,  84  N.   E.  505. 
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are  so  fixed  that  the  value  of  performance  on  the  part  of  the  party 
who  is  not  in  default  can  be  ascertained  with  certainty  and  de- 
ducted from  the  amount  of  the  recovery.*  Accordingly,  if  an 
insurance  company  repudiates  liability  upon  a  valid  contract  of 
insurance,  such  renunciation  discharges  the  adversary  party  from 
the  duty  of  making  further  payment  or  tender  under  the  policy.* 
Even  though  the  performance,^*  which  formed  the  consideration  on 
his  part,  is  not  paid  or  tendered,  an  action  may  be  brought  upon 
such  policy  when  the  loss  occurs ;  and  the  amount  of  such  premiums 
or  assessments  may  be  deducted  from  the  amount  due  upon  the 
policy." 

§  2885.  Bennnciation— Theory  of  right  of  action  at  law  before 
performance  is  due.  Whether  renunciation  of  a  contract  by  one 
party  before  performance  is  due  by  the  terms  thereof  can  be  treated 
by  the  adversary  party  as  a  breach  so  as  to  enable  the  adversary 
party  to  bring  an  action  to  recover  damages  for  such  breach  before 
the  time  which  was  fixed  by  the  contract  for  performance  has 
arrived,  is  a  question  upon  which  there  has  been  in  the  past  a  con- 
siderable conflict  of  authority  and  upon  which  some  conflict  still 
persists. 

At  one  time  the  English  courts  seemed  inclined  to  hold  that  the 
renunciation  of  the  contract  before  performance  was  due  did  not 
give  a  rijrht  of  action  to  the  party  who  was  not  in  default,  for  the 
purpose  of  enabling  him  to  recover  damages,  until  the  time  which 
was  fixod  by  the  contract  for  performance'  This  result,  which  was 
not  required  for  the  actual  decision  in  these  cases,  was  reached  in 
part  on  the  theory  that  breach  could  not  occur  until  the  time  fixed 
for  performance,*  and  in  part,  apparently,  on  the  theory  that  such 
renunciation  would  not  even  operate  as  a  discharge  of  the  party 
who  was  not  in  default  from  further  performance,  even  though 
such  further  performanoe  would  aggravate  the  damages.'  .The  real 

•  Hpinlein  v.  Imperial  Life  Tn«.  Co.,  11  Shaw  v.  Hepublic  Life  Tns.  Co..  m 

101  Mich.  250,  45  Am.  St.  Rep.  100,  25  N.  Y.  286. 

L.  F    -A.  627.  50  N.  W.  615;   Shaw  v.  1  PhUlpotts  v.  Evana.  5  Mees.  &  \V. 

Kepiiblio  Life  Tns.  Co..  60  N   Y.  286.  476;   Ripley  v.  M*Clure.   4  Exoh.  :?45. 

SHeinlein  v.  Imperial  Life  Ins.  Co.,  1  Ripley  v.  M'Clure.  4   Exch.   345. 

101   Mich.  250.  45   Am.   St.   Rep.  409,  tPhillpotta  ▼.  Evans,  5  Mees.  &  W. 

25  L   R.  A.  627.  59  N.  W.  615;  Shaw  475. 

V.   Republic  Life   Ins.   Co.,   69   N.   Y.  For  the  modern  rule  on  this  point, 

286.  8«e  ch.  LXXXVII. 

10  Shaw  y.  Republic  Life  Ins.  Co.,  69 
N.  Y.  286. 
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decision  in  one  of  these  cases  ^  vrtis  that  such  renunciation  of  a 
contract  of  sale  could  not  change  the  time  as  of  which  damages 
were  to  he  estimated,  from  that  which  was  fixed  by  the  terms  of 
the  contract.  In  the  other  case  the  real  decision  was  that  if  such 
renunciation  were  not  withdrawn  until  the  time  fixed  for  perform- 
ance, the  contract  could  be  regarded  as  broken.' 

The  question  was  finally  submitted  squarely  for  decision  in  a 
case  in  which  A  had  employed  B  to  render  personal  services  for  a 
certain  time,  performing  at  a  certain  time  in  the  future,  and  before 
the  time  for  the  commencement  of  performance  had  arrived  A 
notified  B  that  he  would  not  accept  B's  services  or  pay  compensa- 
tion therefor,  B  thereupon  brought  an  action  before  the  time  for 
performance  had  arrived,  and  it  was  held  that  such  action  could 
be  maintained.'  The  decision  was  placed  on  the  ground  that  it  was 
for  the  benefit  of  both  parties  to  permit  B  to  bring  an  action  at 
once  to  recover  dajnages  for  breach  of  the  contract,  and  to  seek 
other  emplo3nnent  as  the  means' of  mitigating  damages,  rather  than 
to  require  B  to  remain  idle  until  the  termination  of  the  period  of 
employment  fixed  by  the  contract,  and  then  to  maintain  an  action 
to  recover  the  contract  price.^  Without  discussion  it  seems  to  have 
been  assumed  that  the  right  to  bring  an  action  before  the  time  fixed 
by  the  contract  for  performance  followed  necessarily  from  the  duty 
of  the  employe  to  mitigate  damages.'  The  question  was  presented 
later  in  a  case  in  which  A  had  agreed  to  marry  B  on  the  death  of 
A*s  father;  and  while  A's  father  was  still  alive  A  had  declared  that 
he  would  not  marry  B  when  his  father  died.  B  thereupon  brought 
an  action  to  recover  damages  during  the  life  of  A's  father.  The 
doctrine  of  the  earlier  case*  was  followed,  although  in  that  case 
the  contract  was  to  be  performed  at  a  certain  time,  while  in  the 
case  at  bar  it  was  not  to  be  performed  until  the  happening  of  an 
event  which  was  bound  to  happen,  it  is  true,  but  the  time  at  which 
it  would  happen  could  not  be  foreseen.  This  distinction,  however, 
was  held  to  be  immaterial,  and  B  was  allowed  to  recover,  although 
the  action  was  brought  before  the  event  which  was  fixed  by  the 
contract  as  that  on  the  happening  of  which  performance  would  be 
due.« 

<  Phinpotts  V.  Evans,  5  Mees.  &  W.  •  Hochster  v.  De  la  Tour,  2  El.  ft  Bl. 

475.  678. 

»  Ripley  ▼.  M'Clure,  4  Exch.  345.  •  Hochster  v.  De  la  Tour,  2  EL  ft  BL 

S  Hochster  v.  De  la  Tour,  2  EL  ft  BL  678. 

078.  10  Frost   V.    Knight,   L.   R.    7   Exch. 

7  Hochster  v.  De  la  Tour,  2  EL  ft  BL  111. 
678. 
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The  principle  which  is  involved  in  these  cases  has  been  recog- 
nized and  followed  in  the  courts  of  the  United  States;  and  it  ia 
now  held  by  the  great  weight  of  authority  that  renunciation  of  a 
contract  by  one  party  before  the  time  fixed  for  performance  gives 
an  immediate  right  of  action  to  the  adversary  party.^^ 


11  England.  Frost  ▼.  Knight,  L.  R. 
7  Exch.  Ill;  Hochater  y.  De  la  Tour, 
2  £1.  &  Bl.  678;  The  Danube  A  Black 
Sea  Railway  &  Rustendjie  Harbor  Co. 
▼.  Xenos,  11  C  B.  {SS.)   152. 

United  States.  Watts  v.  Camors,  115 
U.  S.  353,  29  L.  ed.  406;  Roehm  ▼. 
Horst,  178  U  S.  1,  44  L  ed  953  [af- 
firming. 91  Fed  345,  33  C.  C  A.  650]; 
Central  Trust  Co.  v.  Chicago  Audi- 
torium Aadociation,  240  U.  S.  531,  L. 
R.  A.  1917B,  580,  60  L.  ed  811;  F099- 
Schneider  Brewing  Co  y  Bullock,  69 
Fed.  83,  8  C  C.  A  14;  Edward  Hines 
Lumber  Co  v.  Alley,  73  Fed.  603,  19 
C.  C  A.  699;  Marks  v.  Van  Eeghen, 
85  Fed  853,  30  C.  C.  A.  208;  Colorado 
Tale  Marble  Co  v  Collins,  230  Fed. 
78;  In  re  Mullings  Clothing  Co.,  238 
Fed  53.  L.  R.  A  1913A.  645;  Dixon  ▼. 
Anderson.  252  Fed.  694. 

Arkansas.  Wendt  ▼  Ismert-Hincke 
Milimg  Co.  107  Ark.  106,  134  S.  W. 
191 

California.  Alderson  t.  Houston,  154 
Gal.  1,  96  Pac  834;  Walker  v.  Harbor 
Business  Blocks  Co.,  —  CaL  — ,  186 
Pac.  356. 

Connecticnt.  Jordan  ▼.  Patterson, 
67  Conn.  473,  35  AtL  621;  Bridgeport 
▼.  Aetna  Indemnity  Co.*  91  Conn.  197, 
99  Atl.  666. 

Florida.  Han  v.  Northern  &  South- 
em  Co.,  55  Fla.  235,  46  So.  178  (obiter). 

niinoisw  Boebling's  Sons  Co.  ▼.  Lock- 
stitch Fence  Co.,  130  III.  660,  22  N.  E. 
618;  Lake  Shore  Ry.  ▼.  Richards,  152 
m.  59.  30  L.  R.  A.  33.  38  N.  E.  773. 

Indiana.  Kurtz  ▼.  Frank,  76  Ind.  694, 
40  Am.  Rep.  275. 

Iowa.     McCormick  ▼.   Basal,  46  la. 


235;  McCormick  Hanresting 
Co  T.  Markert,  107  la  340,  78  K.  W. 
83;  Sprague  v.  Iowa  Mercantile  Co.« 
—  Ia.  — ,  172  N.  W.  637  [citing,  Quar- 
ton  V.  Law  Book  Co.,  143  la  617,  32 
L.  R  A.  (N.S  )  1,  121  N.  W.  1009,  and 
Pardoe  ▼.  Jones,  161  la  426,  143  N. 
W.  4051. 

Kansas.     Kansas  Flour  Mills  Co.  t. 
Brandt,  98  Kan.  537,  L.  R    A.  191 7 A. 
1000,   153  Pac.    1120. 
«    Kentucky.   .Globe    Fertilizer   Co.    t. 
Tennessee  Phosphate  Co    (Ky  ),  85  S 
W.   1177. 

Uaryland.  Dugan  ▼.  Anderson,  36 
Md.  567,  11  Am.  Rep  509. 

Michigan  Hosmer  v.  Wilson,  7 
Mich  294,  74  Am  Dec  716;  Piatt  ▼. 
Brand,  26  Mich    173 

Minnesota.  Alger-Fowler  Co  ▼. 
Tracy  93  Minn.  432.  107  N   W.  1124 

New  Jersey.  O'Neil  v.  Supreme 
Council.  70  N.  J.  L  413.  67  Atl  463; 
Holt  V  United  Security  Life  Ins  & 
Trust  Co .  76  X.  J.  L  635,  21  L  R.  A. 
(N.S  )   691,  72  Atl.  301. 

New  York.  Howard  ▼.  Daly,  61  N. 
T.  362,  19  Am.  Rep  285;  Windmuller 
T.  Pope,  107  N.  Y.  674.  14  N.  E  436; 
Tanenbaum  ▼.  Federal  Match  Co.,  189 
N.  Y.  75.  81  N.  E.  665. 

North  Dakota.  Hart-Parr  Co.  v.  Pin- 
ley,  31  N.  D.  130,  L.  R.  A.  1915E,  861, 
153  N.  W.  137  [overruling  on  this 
point,  Stanford  v.  McGill,  6  N.  D.  63^ 
88  L,  R.  A.  760,  72  N,  W.  9381. 

Pennsylvania.  Hocking  ▼.  Hamilton, 
168  Pa.  St.  107,  27  Atl.  836. 

Tennessee.  Brady  v.  Oliver,  125 
Tenn.  695,  41  L.  R,  A.  (N.S.)  60,  147 
a  W.  1135   (obiter). 
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The  supreme  court  of  the  United  States  seemed  at  one  time  to  be 
opposed  to  the  recognition  of  this  doctrine,  although  it  avoided 
direct  refusal  to  recognize  itJ'  In  subsequent  cases,  however,  the 
question  could  not  be  avoided,  and  the  supreme  court  of  the  United 
States  has  recognized  the  existence  of  the  doc  trine  J'  In  most 
jurisdictions  it  is  now  regarded  as  a  rule  which  is  so  thoroughly 
settled  that  discussion  is  unnecessary J^ 

This  result  is  generally  explained  on  the  theory  that  while  this 
can  not  be  a  case  of  actual  breach  by  reason  of  non-performance, 
since  the  time  for  performance  has  not  arrived,  repudiation  is  a 
breach  of  the  right  of  the  adversary  party  to  have  the  contract 
kept  open  as  a  subsisting  and  effective  contract.^'  It  has  been 
explained,  on  the  other  hand,  as  a  case  in  which  there  is  not  a 
breach,  but  an  entire  repudiation  of  the  contract^*  The  distinction 
in  the  last  case  between  breach  and  entire  repudiation  is  not  clear. 
Probably  the  two  ideas  are  substantially  the  same,  although  in 
some  cases  renunciation  in  advance  is  called  a  breach  while  in 
other  cases  that  term  seems  to  be  reserved  for  breach  by  non-per- 


Vermont.    Cobb  v.  HaH,  33  Vt.  238. 

Virginia.  James  v.  Kibler,  04  Va. 
1C5,  20  S.  E.  417;  Lee  ▼.  Mutual  Re- 
serve Fund  Life  Association,  97-  Va. 
leo,  33  S.  E.  056  (obiter). 

Washington.  Hunter  v.  Wenatcbee 
Land  Co.,  50  Wash.  438,  97  Pac.  404. 

West  Virginia.  James  v.  Adams,  16 
W.  Va.  245;  Davis  y.  Grand  Rapids 
Sdiool  Furniture  Co,  41  W.  Va.  717, 
24  S.  £.  630;  Pancake  v.  Campbell,  44 
W.  Va.  82,  28  S.  E.  719;  Miller  ▼. 
Jones,  68  W.  Va.  520,  36  L.  R.  A. 
<N.S.),408,  71  S.  E.  248;  Catlett  ▼. 
Bloyd,  —  W.  Va.  — ,  09  S.  E.  81. 

WisconsiiL  Merrick  v.  Northwestern 
Kalional  Life  Ins.  Co.,  124  Wis.  221, 
102'N.  W.  503. 

See,  Repudiation  of  Contracts,  I,  IT, 
by  Samuel  WiI1i>ton,  14  Harvard  Law 
Review,  317.  421 

tlSmoot's  Case.  82  U.  S.  (15  Wall ) 
86,  21  L.  ed.  107;  Dingley  v.  Oler,  117 
U.  S.  490,  29  L    ed    984. 

MRoehm  v.  Horst,  178  U.  S.  1,  44 
L.  ed.  953  Taffirming,  91  Fed  345,  33 
C.  C.  A.  550];  Central  Trust  Co.  v. 
Chicago   Auditorium    Association,    240 


U.  6.  581,  L.  R.  A  1917B,  580,  60  L. 
ed.  81L 

14rrhe  rule  is  well  settled  that,  if 
before  time  of  performance  one  party 
to  a  contract  absolutely  repudiates  it 
and  unequivocally  refuses  to  perform 
the  same,  the  other  party  may  treat 
such  repudiation  as  a  breach  thereof 
and  sue  for*  damages."  Spraonio  v. 
Iowa  Mercantile  Co.,  —  la.  — ,  172  N. 
W.  637. 

» Frost  V.  Knight,  L.  R.  7  Exch. 
Ill;  Nichols  v.  Scran  ton  Steel  Co.,  137 
N.  Y.  471,  33  N.  E.  561. 

<***The  present  action  is  not  brought 
for  a  mere  breach  of  the  agreement. 
In  strictness  there  can  be  no  breach 
until  the  time  for  performance  arrives. 
The  action  for  a  repudiation  in  toto, 
in  advance  of  the  time  for  perform- 
ance, and  is  sustained  upon  grounds 
outlined  in  Hochster  v.  De  la  Tour,  2 
El.  &  Bl.  078,  22  L.  J.  Q.  B.  (N.S.)  455, 
17  Jur.  072.  6  English  Ruling  Cases, 
576,  the  doctrine  of  which  case  was 
approved  by  our  supreme  court  in 
O'Neill  v.  Supreme  Council,  A,  L.  H. 
70  N.  J.  L.  410,  67  Atl.  4*63,  1  A.  &  E. 
Ann.   Cas.    422,   and   adopted   by   this 
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fonnance.^  In  any  event  the  party  not  in  default  may  bring  an 
action  to  recover  damages  for  breach,  and  he  is  not  confined  to  an 
action  in  quasi-contract  on  the  theory  that  the  contract  is  a  nullity 
from  the  beginning.'* 

In  case  of  renunciation  in  advance  by  the  principal,  action  may 
be  brought  at  once  not  merely  against  the  principal  bat  also 
against  his  surety  or  one  who  is  liable  upon  a  bond  to  secure  the 
performance  of  such  contract^* 

§  2886.  Beimnciation— Theory  of  suit  in  equity  before  perform- 
ance is  due.  Whether  on  renunciation  by  the  party  in  default  the 
party  who  is  not  in  default  may  have  a  decree  of  specific  perform- 
ance before  the  time  fixed  by  the  contract  for  performance  is  a^ 
question  upon  which  there  is  some  divergence  of  authority.  It  has 
been  held  that  he  may  sue  at  once  for  specific  performance  and  for 
such  decree,^  although  such  decree  should  not  order  performance 
on  the  part  of  either  party  before  the  time  fixed  therefor  by  the 
terms  of  the  contract.^  On  the  other  hand,  it  has  been  held  that 
such  suit  can  not  be  brought  until  the  time  fixed  by  the  contract 
for  performance.' 


court  In  the  fonner  decision  of  this 
ease.  Holt  v.  United  Security  L.  Ins. 
&  T.  Co,  74  N.  J.  L  795.  11  L.  R  A. 
(N.S)  100,  67  Atl  118,  12  A  &  E 
Ann.  Cas  1105.  As  pointed  out  in  the 
OT^eill  case,  wben  such  repudiation  oc- 
curs, the  injured  party  may,  if  he  de- 
sires, rescind  the  contract  in  toto,  that 
is,  put  it  at  an  end  as  if  it  bad  never 
been  made.  But,  instead  of  doing  this, 
be  may  treat  the  contract  as  ended 
merely  for  purposes  of  further  per- 
formance, and  hold  the  wrongdoer 
liable  for  the  damages  sustained  by 
reason  of  the  repudiation.  Such  is  the 
aspect  of  the  present  case."  Holt  v. 
United  Security  Life  Insurance  &  Tmst 
Co.,  76  N.  J  L.  585,  21  L.  R.  A.  (N.S.) 
691,  72  Atl.  301. 

IT  See  §§2926  ct  seq. 

11  Holt  ▼.  United  Security  Life  Insur- 
ance &  Trust  Co.,  76  N.  J.  L.  585,  21 
L.  R.  A.   (N.S.)  691,  72  Atl.  301. 

19  Bridgeport  ▼.  Aetna  Indemnity  Co., 
91  Conn.  197,  99  Atl.  566. 


1  Miller  v.  Jones,  68  W.  Va.  626,  36 
L.  R.  A.   (N.S )  408,  71  S.  E.  248. 

''Counsel  for  appellant  contend  that 
the  suit  was  prematurely  brought ;  that 
specific  performance  could  not  be  had 
until  the  time  arrived  for  the  complete 
execution  of  the  contract  by  the  mak- 
ing of  a  deed  by  the  vendor;  that  the 
time  for  appellee  to  demand  his  deed 
had  not  arrived.  We  do  not  so  under- 
stand the  law.  A  party  to  a  contract 
enforceable  in  equity  mny  sue  to  estab- 
lish his  rights  thereunder  as  soon  as 
the  other  contracting  party  has  re- 
pudiated it,  notwithstanding  the  'time 
for  full  performance  may  not  have  ar- 
rived." Miller  v.  Jones,  68  W.  Va.  628, 
36  L.  R  A.   (NS  )   408,  71   S.  E.  248. 

2  Miller  v.  Jones,  68  W.  Va.  526,  36 
L.  R.  A.    (N.S.)    408,  71   S.  E.  248. 

•  Crosby  v.  Georgia  Realty  Co.,  138 
Ga.  746,  76  S.  E.  38  Tassuming  to  dis- 
tinguish, Miller  v.  Jones,  68  W.  Va. 
526,  36  L.  R.  A.  (N.S.)  408,  71  S.  E. 
248]. 
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§  2887«  Specific  iUoBtrations  of  principle  of  breach  hy  renun- 
dation — Contracts  for  personal  services.  The  principle  that  renuncia- 
tion before  performance  is  due  is  such  a  breach  that  the  party  who  is 
not  in  default  may  maintain  an  action  thereon  at  once  is  applied  in 
cases  of  contracts  for  personal  services,  or  contracts  to  act  as 
agent.^  It  has  been  applied  to  a  contract  by  which  A  employs  B 
to  act  as  his  agent  in  selling  real  property,'  including  a  contract  by 
which  the  agent  was  given  the  right  to  buy  the  property  himself  at 
his  election.'  It  has  been  applied  to  a  case  in  which  the  principal 
repudiates  a  contract  of  sale  made  on  his  behalf  by  his  broker  and 
declares  that  he  will  not  perform  the  contract  and  that  he  will  not 
indemnify  the  broker  against  the  liability  to  which  the  broker  is 
exposed  upon  such  contract  of  sale  because  of  the  fact  that  he  has 
made  it  in  his  own  name/ 


§  2888.  Contracts  to  intermarry.  The  principle  is  also  applied 
to  a  promise  of  marriage  which  is  repudiated  by  one  of  the  parties 
before  the  time  which  has  been  agreed  upon  for  performance 
arrives;  and  the  adversary  party  may  bring  an  action  to  recover 
damages  at  once  without  waiting  for  the  time  fixed  by  the  contract 
for  performance^  If  A  and  B  have  agreed  to  intermarry  on  the 
death  of  A's  father,  A's  renunciation  of  such  contract  during  the 
life  of  his  father  is  such  a  breach  that  B  may  maintain  an  action  at 
once  without  waiting  for  the  death  of  A's  father.*  Where  A  and  B 
agree  to  intermarry  upon  the  dfeath  of  A's  divorced  wife,  A's  mar- 


1  California.  Alderson  v.  TTouRton, 
154  Cal.  1,  96  Pac.  884. 

Minnesota.  Al|rcr- Fowler  Co.  v. 
Tracy,  98  Minn.  432,   107  N.  W.   1124. 

New  York.  Howard  v.  Daly,  61  N. 
y.  3G2,  19  Am.  Rep.  285. 

Washington.  Hunter  v.  Wenatcliee 
Land  Co.,  60  Wasli.  438,  97   Pac.  494. 

West  Virginia.  Catlett  v.  Bloy«l,  — 
W.  Va.  — ,  99  S.  E.  81. 

2  Alderson  v.  Houston,  l.'»4  Cal.  I,  96 
Pac.  884;  Hunter  v.  Wenateln-e  Land 
Co.,  60  Wasli.  438,  97  Pac.  494. 

» Catlett  V.  Bloyd,  —  W.  Va.  —,  99 
S.  E.  81. 

4  Alger-Fowler  Co.  v.  Tracy,  C8  Minn. 
432,  107  X.  W.  U24. 

1  England.  Frost  v.  Kniglit,  L.  R. 
7  £zeh.  111. 


Georgia.  Anderaon  v.  Kirby,  125  Ga. 
62,  114  Am.  St.  Rep.  185,  54  S.  E. 
197. 

Iowa.  Holloway  v.  Grimth,  32  la. 
409,  7  Am.  Rep.  208. 

Maryland.  Lewiii  v.  Capman,  90  Md. 
294,  47  L.  R.   A.   385,  45  Atl.   459. 

Missouri  Trammel  v.  Vaupfhan,  158 
Mo.  214,  81  Am.  St.  Rep.  302,  61  L. 
R.  A.  854,  69  S.  W.  79. 

New  York.  Burtis  v.  Thompson,  42 
N.  Y.  246,  1  Am.  Rep.  516. 

Washington.  Johnson  v.  Blomdahl, 
00   Wash.    625,    156   Pac.   661. 

West  Virginia.  Connolly  v.  Bollin- 
ger, 67  W.  Va.  30,  67  S.  E.  71. 

2 Frost  V.  Knijrht,  L.  R.  7  Exch.  111. 
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riage  to  another  woman  while  his  divorced  wife  is  still  living  is 
such  a  breach  that  B  could  maintain  action  at  once  without  waiting 
for  the  death  of  A's  divorced  wife.' 

Cases  of  these  two  classes  are  analogous  to  the  cases  in  which 
the  English  courts  first  recognized  the  doctrine  of  breach  by  renun- 
ciation  in  advance.^  In  these  cases  there  is  a  personal  relation 
between  the  parties  to  the  contract,  stronger  in  the  case  of  those 
who  have  agreed  to  intermarry  and  weaker  in  the  case  of  those 
who  have  entered  into  a  contract  of  employment  or  agency,  which 
gives  an  interest  in  each  case  in  having  the  existence  of  the  con* 
tract  recognized  by  both  of  the  parties  thereto  from  the  time  that 
the  contract  is  made  to  the  time  at  which  it  is  to  be  performed. 

§  2889.  Contracts  for  sale  of  personalty.  The  doctrine  of  breach 
by  renunciation  in  advance  is  not,  however,  limited  to  cases  of 
these  sorts,  but  it  is  applied  generally  to  all  classes  of  contracts  * 
without  regard  to  their  subject-matter,  except  that  contracts  in- 
volving the  payment  of  money  only  and  probably  also  involving 
full  performance  on  the  part  of  the  party  who  is  not  in  default 
have  been  put  in  a  special  class  by  some  authorities.' 


•  Brown  v.  OdiU,  104  T4nn.  250,  78 
Am.  St.  Rep.  914,  66  S.  W.  840, 

4  See  §2885. 

1  United  States.  Roehm  v.  Horst, 
178  U.  S.  1,  44  L.  ed.  953;  Central 
Trust  Co.  ▼.  Chicago  Auditorium  Asso- 
ciation, 240  U.  S.  681,  L.  R.  A.  1917B, 
680,  60  L.  ed.  811;  Colorado  Yule 
Marble  Co.  v.  Collins,  230  Fed.  78;  In 
re  MuUings  Gothing  Co.,  238  Fed.  68, 
L.  R.  A.  1918 A,  645;  Dixon  v.  Ander- 
son, 252  Fed.  694. 

Arkansas.  Wcndt  v.  Ismert-Uincke 
Milling  Co.,  107  Ark.  106,  154  S.  W. 
194. 

Connecticut.  Bridgeport  v.  Aetna 
Indemnity  Co.,  91  Conn.  197,  99  Atl. 
666. 

Florida.  Hall  v.  Northern  &  South- 
ern Co.,  55  Fla.  235,  46  So.  178  (obiter). 

Georgia.  Oklahoma  Vinegar  Co.  t. 
Carter,  116  Ga.  140,  94  Am.  St.  Rep. 
112,  69  L.  R.  A.  122,  42  3.  E.  378. 

Illinois,  Roebling's  Sons  Co.  v.  Lock- 


stitch Fence  Co.,  130  111.  660,  22  N.  R 
518. 

Iowa.     Sprague   v.   Iowa  Mercantile 
Co.,  —  la.  — ,  172  N.  W.  637. 
'    Kansas.     Kansas  Flour  Mills  Co.  ▼. 
Brandt,  98  Kan.  687,  L.  R.  A.  1917A, 
1000,  158  Pac.   1120. 

Kentucky.  Globe  Fertilizer  Co.  t. 
Tennessee  Phosphate  Co.  (Ky.),  85  8. 
W.  1177. 

New  Jersey.  Holt  v.  United  Se- 
curity Life  Ins.  Co.,  74  N.  J.  L.  795, 
11  L.  R.   A.    (N.S.)    100,  67  AtL   118. 

New  York.  Tanenbaum  ▼.  Federal 
Match  Co.,  189  N.  Y.  75,  81  N.  E. 
665. 

North  Dakota.  Hart-Parr  Co.  ▼.  Fin- 
ley,  31  N.  D.  130,  L.  R.  A.  1916E,  861, 
153  N.  W.  137  [overruling  on  this 
point,  Stanford  v.  McGill,  0  N.  D.  636, 
38  L.  R.  A.  760,  72  N.  W.  938]. 

Pennsylvania.  Unexcelled  Fire  Works 
Co  V.  Pontes,  130  Pa.  St.  636,  17  Am. 
St.   Rep.   788,    18   Atl.    106& 

2  See  I  2891. 
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The  principle  that  renunciation  in  advance  of  performance  gives 
an  immediate  right  of  action  to  recover  damages  has  been  applied 
to  contracts  for  the  sale  of  personal  property,'  such  as  a  contract 
to  sell  wheat,*  flour,*  hops,*  rock,^  machinery,*  merchandise,*  and 
stockj* 

§  2890.  Other  contracts.  While  at  one  time  this  principle  was 
rarely  applied  except  in  contracts  for  personal  services,  promises 
of  marriage,  and  contracts  for  the  sale  of  personalty,  the  courts 
have  not  confined  the  application  of  this  principle  to  these  classes 
of  contracts;  and  indeed  no  reason  appears,  or  principle,  why 
cases  of  these  classes  should  be  distinguished,  for  tjiis  purpose, 
from  other  classes  of  contracts.  No  such  distinction  is  made  except 
as  to  contracts  for  the  payment  of  money  only ; '  and  in  other 
classes  of  contracts  the  doctrine  of  breach  by  renunciation  in  ad- 
vance is  generally  recognized.*    The  principle  has  been  applied  to 


3  United  States.  Boehm  v.  ITorst, 
178  U.  S.  1,  44  L.  ed.  053. 

Arkansas.  Wendt  y.  Ismert-Hincke 
Mining  Co.,  107  Ark.  106,  164  S.  W. 
194. 

Georgia.  Oklahoma  Vinegar  Co.  y. 
Carter,  116  Ga.  140,  04  Am.  St.  Rep. 
112,  50  L.  R.  A.  122,  42  S.  E.  378. 

Illinois.  Roebling's  Suns  Co.  y.  Lock- 
stitch Fence  Co.,  130  111  660,  22  N.  E. 
618. 

Iowa.  Sprague  y.  Iowa  Mercantile 
Co.,  —  la.  — ,  172  N.  W.  037. 

Kansas.  Kansas  Flour  Mills  Co.  y. 
Brandt,  08  Kan.  587,  L.  R.  A.  1017A, 
1000,  158  Pac.  1120. 

Kentacky.  Globe  Fertilizer  Co.  ▼. 
Tennessee  Phosphate  Co.  (Ky.),  85  S. 
W.  1177. 

North  Dakota.  Hart- Parr  Co.  v.  Fin- 
ley,  31  N.  D.  130,  L.  R.  A.  19ir,E,  851, 
153  N.  W.  137  [overruling,  on  this 
point,  Stanford  v.  McGill,  6  N.  D.  636, 
38  L.  R.  A.  7C0,  72  N.  W.  0381. 

Pennsylyania.  Unexcelled  Fire  Works 
Co.  V.  Polites,  130  Pa.  St.  536,  17  Am. 
St.  Rep.  788,  18  Atl.  1058. 

4  Kansas  Flour  Mills  Co.  y.  Brandt, 
1)8  Kan  687,  L.  R.  A.  1017A,  1000,  158 
Pac.  1120. 


i  Wendt  y.  Ismert-Hinoke  Milling 
Co.,  107  Ark.  106.  154  S   W.  104 

•  Roehm  v.  Horst,  178  U  S.  I.  44  L. 
ed.  053  [affirming,  01  Fed  346,  33  C.  C 
A.  550]. 

7  Globe  Fertilizer  Co.  y.  Tennessee 
Phosphate  Co.  (Ky.),  85  S  W  1177. 

•  Ilart-Parr  Co.  v.  Finley.  31  N.  D. 
130,  L.  R.  A.  1015E,  «>1.  153  N  W. 
137  [oyerruling,  on  this  point,  Stanford 
y.  McGill,  6  N.  D.  536,  38  L  R  A  760. 
72  N.  W.  038]. 

•  Sprague  y.  Iowa  Mercantile  Co.,  — 
la.  — ,  172  N.  W.  637. 

10  Northrop  v.  Deposit  Co.,  110  Fed. 
060. 

ISee  8  2081. 

2  United  States.  Central  Trust  Co. 
V.  Giicago  Auditorium  Asso<*iation,  240 
U.  S.  581,  L.  R.  A  1017B,  580,  60  L. 
ed  811;  Colorado  Yule  Murble  Co.  y. 
Collins,  230  Fed.  78;  In  re  Mullings 
Clothing  Co.,  238  Fed.  68,  L  R.  A. 
1018A,  545;  Dixon  y.  Anderson,  252 
Fed  604. 

California.  Walker  y.  Harbor  Busi- 
ness Blocks  Co.,  —  Cal.  —,  186  Pac. 
356. 

Connecticut.  Bridgeport  v.  Aetna  In- 
demnity Co.,  01  Conn.  107,  00  Ail.  666. 
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contracts  which  involve  work  and  labor  but  which  are  not,  prop- 
erly speaking,  contracts  for  personal  services,*  such  as  a  contract 
to  furnish  livory  and  baggage  service  at  a  hotel  and  to  pay  a  cer- 
tain compensation  for  such  privilege  in  consideration  of  a  monop- 
oly of  such  business  at  such  hotel,*  and  to  contracts  for  the  reduc- 
tion of  garbage.'  The  principle  has  been  applied  to  contracts  for 
the  sale  of  realty,*  as  whore  the  vendor  declares  that  he  will  be 
unable  to  construct  the  improvements  on  the  realty,  which,  by  the 
contract,  are  to  be  completed  when  the  last  instalment  of  the  pur- 
chase price  is  due;^  and  such  renunciation  may  entitle  the  adver- 
sary party  to  a  cancellation  of  the  contract  in  equity.*  A  contract 
whereby  A  agrees  to  hold  certain  property  for  life,  with  remainder 
in  trust  to  B,  is  broken  during  A's  lifetime  by  renunciation  of  B's 
contract  so  that  B  can  maintain  an  action  thereon  at  once.*  A 
repudiation  of  liability  under  a  lease  may  give  to  the  party  who  is 
not  in  default  the  right  to  bring  an  action  at  once  and  to  recover 
damages  on  the  theory  of  a  total  breach,  although  by  the  terms  of 
the  lease  performance  is  to  continue  for  a  considerable  period  of 
time.^* 

The  principle  is  also  applied  to  a  renunciation  of  a  building 
contract,"  or  a  contract  to  furnish  insurance  at  a  certain  rate,"  or 
to  a  contract  to  lend  money." 


Florida.  Hall  v.  Northern  &  South- 
ern Co.,  55  Fla  2.35,46  So   178  (obiter). 

Kew  Jersey.  Holt  v.  Unilcil  Se- 
curity Life  Ilia  Co.,  74  N.  .1.  L  70.'>, 
11  L.  R.  A    (N  S  )  100.  07  Atl   118. 

New  York.  Tanenbaum  v.  Federal 
Match  Co.,  180  N.  Y.  7."),  81  N.  E   565. 

On  the  other  hand,  tlie  doctrine  of 
renunciation  in  advance  is  said  to  be 
limited  to  contracts  to  intermarry,  con- 
tracts of  employment  and  contracts 
for  the  mle  of  goods.  Kelly  v.  Secur- 
ity Mutual  Life  Ins.  Co.,  186  N.  Y.  16, 
—  N.  E.  — . 

a  Central  Trust  Co.  v.  Chicago  Audi- 
torium Association,  240  U.  S.  581,  L.  R. 
A.  1917B,  580,  60  L.  ed.  811;  Bridgeport 
V.  Aetna  Indemnity  Co.,  91  Conn.  197, 
09  Atl.  506. 

4  Central  Trust  Co.  v  Chicago  Audi- 
torium Association,  2-tO  U.  8.  581,  L.  R. 
A.  1017B,  580,  60  L.  ed.  811. 

i  Bridgeport  v.  Aetna  Indemnity  Co., 
91  Conn.  197.  99  AtL  666. 


•  Dixon  V.  Anderson,  252  Fed.  694; 
Hall  V.  Northern  &  Southern  Co.,  65 
Fla.  235,  46  So.  178  (obiter). 

IWallver  v.  Harbor  Bu^^iness  Blocks 
Co,  —  Crtl.  — ,  186  Pac.  .356. 

•  Contract  for  the  sale  of  land.  IToV- 
ingreen  v.  Piete,  60  Minn.  27,  52  N.  W. 
266. 

See  ch.  XC. 

•  Schmitt  V.  Schnell,  14  Ohio  C.  C. 
153,  7  Ohio  C.  D.  657  [distinguishing, 
Maud  V.  Maud,  33  O.  S.  147]. 

Win  re  MuUings  Clothing  Co.,  238 
Fed.  58,  L.  R  A.  1918A,  530;  McGraw 
V.  Union  Trust  Co.,  135  Mich.  609.  98 
N.  W.  300;  Kalkoff  v.  Nelson,  60  Minn. 
284,  62  N.  W.  332;  People  v.  St.  Nich- 
olas Bank,  151  N.  Y.  592,  45  NT.  E.  1129. 

11  Colorado  Yule  Marble  Co.  v.  Col- 
lins, 230  Fed.  78. 

12  Tanenbaum  v.  Federal  Match  Co., 
189  N.  Y.  75,  81  N.  E.  565. 

13  Holt  V.  United  Security  Life  In- 
eurance  Co.,  74  N.  J.  L.  796,  11  L.  R. 
A.  (N.S.)  100,  67  Atl.  118. 
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If  an  insurance  company  repudiates  liability  on  an  insurance 
policy  before  loss,  the  insured  or  the  beneficiary  may  treat  the 
policy  as  discharged  and  may  recover  the  premiums,  which  have 
been  paid  thereon,^*  or  he  may  bring  a  suit  in  equity  to  have  the 
right  under  the  policy  declared  in  advance,^'  or  he  may  treat  the 
policy  as  still  in  effect  and  when  the  loss  occurs  the  beneficiaries 
may  recover  the  value  of  the  policy  less  unpaid  premiums;^* 
whether  the  beneficiary  can  bring  an  action  upon  the  implied 
promise  of  the  insurance  company  to  accept  the  premiums  and  to 
treat  the  policy  as  in  effect  is  a  question  on  which  there  is  a 
division  of  authority."  If  this  remedy  were  granted,  the  insurance 
company  would  be  obliged  to  repay  the  premiums  or  the  value  of 
the  policy,  and  the  policy  would  apparently  be  left  in  force,  or  at 
least  the  insurance  company  would  be  obliged  to  pay  the  value  of 
the  policy  before  the  loss  had  occurred." 

§  2891.  Benonciation  in  advance  of  obligation  for  the  payment 
of  money  only.  A  contract  which  has  been  performed  in  full  on 
one  side,  and  in  which  the  executory  covenant  on  the  other  is  one 
for  the  payment  of  money  only  at  a  future  time,  is  usually  said  not 
to  be  within  the  doctrine  of  renunciation.  If  the  debtor  repudiates 
his  liability  under  the  contract  and  declares  that  he  will  not  pay 
the  debt,  the  creditor  is  held  to  have  no  right  of  action  before  the 
time  fixed  by  the  contract  for  such  payment.  While  there  is  little 
direct  adjudication  on  this  point,  courts  which  have  treated  renun- 


WSce  ch.  LXXXVm. 

11  Day  V.  Connecticut  General  L'fe 
Ins.  Co.,  45  Conn.  480,  29  Am.  Rep. 
693  (obiter);  Cohen  v.  New  York 
Mutual  Life  Ins.  Co.,  60  N.  Y.  610,  10 
Am.  Rep.  522;  Hayner  y.  American 
Popular  Life  Ins.  Co.,  69  N.  Y.  435. 

See  ch.  LXXXVIII. 

II  See  §  2883. 

17  On  renunciation  by  the  insurer,  it 
is  said  that  a  right  of  action  to  recover 
damages  accrues  immediately.  0*Neill 
▼.  Supreme  Council,  70  N.  J.  L.  410, 
67  Atl.  463;  Merrick  v.  Northwestern 
National  Life  Ins.  Co..  124  Wis.  221, 
102  N.  W.  693. 

See  also,  Toplitz  v.  Bauer,  161  N. 
Y.  325,  55  N.  E.  1059  (obiter). 

In  other  cases,  it  is  said  that  no 
right  of  action  to  recover  damages  ac- 
crues till  the  death  of  the  insured. 
Day  T.  Connecticut  General  Life  Ins. 
Go.,  45  Conn.  480,  29  Am.   Rep.   603; 


Porter  v.  Supreme  Council,  1S3  Mass. 
320,  07  N  E.  23S;  Laniian  v.  Supreme 
Council,  174  X.  Y.  2(10,  CO  X.  E.  932; 
Kelly  V.  Security  ^^ulllal  Life  Ins.  Co., 
ISO  N.  Y.  10,  —  X.  E.  — . 

This  rule  might  be  expected  in  Mass- 
achusetts where  the  doctrine  of  antic- 
ipatory breach  is  not  recognized.  See 
§2892.  It  is  also  the  rule  in  New 
York,  where  anticipatory  breach  ia 
given  some  recognition  (see  §2885), 
and  where  in  case  of  the  insolvency  of 
the  insurance  company,  People  v. 
Security  Life  Ins.  &  Annuity  Co.,  78 
N.  Y.  114,  or  of  its  withdrawal  from 
business.  People  v.  Empire  Mutual  Life 
Ins,  Co.,  92  N.  Y.  105,  a  right  of  action 
to  recover  the  value  of  the  policy  was 
held  to  rise  immediately. 

See  §§  2037  et  seq. 

WDay  v.  Connecticut  General  Life 
Ins.  Co.,  45  Conn.  480,  29  Am.  Rep.  603. 
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ciation  before  performance  is  due,  as  giving  the  party  not  in 
default  a  right  to  treat  such  renunciation  as  an  immediate  breach, 
and  to  sue  for  damages  at  once,  have  been  careful  to  indicate  that 
this  rule  does  not  apply  to  money  contracts  pure  and  simple,  or  at 
least  to  bonds  and  negotiable  instruments.^  Courts  which  have 
refused  to  recognize  the  doctrine  of  breach  by  anticipation  have 
often  placed  their  refusal  on  the  ground  that  if  such  rule  was  to 
be  recognized  at  all  it  must  be  applied  to  negotiable  instruments, 
a  result  which  it  was  assumed  would  be  absurd,*  This  principle 
has  been  applied  to  bonds  issued  by  a  county.  It  has  been  held 
that  the  act  of  the  county  in  renunciating  liability  on  such  bonds 
does  not  accelerate  the  maturity  thereof,  and  thjit  only  the  amount 
which  is  due  by  the  terms  of  the  bonds  can  be  recovered.' 
I  It  is  possible  to  justify  the  distinction  between  ordinary  con- 
tracts and  contracts  for  the  payment  of  money  only  in  case  of 


1  "In  the  case  of  an  ordinary  money 
contract,  such  as  a  promissory  note  or 
bond,  the  consideration  has  passed; 
there  are  no  mutual  obligations,  and 
cases  of  that  sort  do  not  fall  within 
the  reason  of  tlie  rule.  ♦  ♦  ♦  We 
think  it  obvious  that  both  as  to  re- 
nui^ciation  after  commencement  of  per- 
formance and  renunciation  before  the 
time  for  performance  has  arrived, 
money  contracts,  pure  and  simple, 
stand  on  a  difTerent  footing  from  ex- 
ecutory contracts  for  the  purchase  and 
6ale  of  goods."  Koehm  v.  Horst,  178 
U.  S.  1,  17,  18,  44  L.  ed.  953. 

To  the  same  elTect,  see  obiter  in 
Nichols  v.  Scranton  Steel  Co.,  137  N, 
Y.  471,  33  N.  E.  661. 

2Greenway  v.  Gaither,  Tnney  (U.  S. 
C.  C),  227;  Daniels  v.  Newton,  114 
Ma«8.  530,  19  Am.  Kep.  384. 

'Washington  County  v.  Williams, 
111  Fed.  SOL 

'^t  has  never  been  held,  so  far  as  we 
have  been  able  to  discover,  that  the 
holder  of  a  promissory  note,  or  other 
written  agreement  to  pay  a  sum  of 
money  at  a  designated  time,  can  main- 
tain an  action  thereon,  in  advance  of 
its  maturity,  because  the  maker  there- 
of has  announced  his  intention  not  to 
pay  it.  Now,  the  obligations  in  suit 
can  be  regarded  in  no  other  light  than 
a  contract  on  the  part  of  the  coimty 


to  pay  a  given  sum  of  money  annually 
imtil  such  time  as  the  amount  of  its 
donation  to  the  railroad  company,  and 
accrued  interest  thereon,  was  fully  dis- 
charged. It  was  not  stipulated  in  the 
agreement  evidenced  by  the  obligations 
that  a  failure  to  pay  one. of  the  annual 
instalments  should  render  the  entire 
amount  of  the  obligation  immediately 
payable,  nor  can  it  be  successfully 
cUimod  that  the  notice  given  by  the 
county  that  it  would  make  no  further 
payments -had  that  effect.  If  the  plain- 
tiff^s  view  is  maintained,  that  the  re- 
fusal of  the  county  to  pay  rendered 
the  entire  debt  immediately  payable, 
and  the  obligations  are  enforced  ac- 
cordingly, the  county  would  be  com- 
pelled to  do  that  which  it  never  prom- 
ised to  do.  Such  conduct  on  the  part 
of  the  county  merely  rendered  it  ame- 
nable to  an  action  for  such  part  of  the 
indebtedness  as  was  then  due  accord- 
ing to  the  terms  of  the  donation.  It 
results  from  this  view  that  the  trial- 
court  erred  in  the  law  case  in  render- 
ing a  judgment  for  the  full  amount  of 
the  five  obligations,  and  the  accrued 
interest,  which  were  sued  upon  in  that 
case.  The  recovery  should  have  been 
limited  to  such  annual  instalments  as 
were  then  due."  Washington  Coimty 
V.  WiUiams,  111  Fed.  801. 
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bonds,  especially  if  the  bonds  are  under  seal.  A  sealed  contract 
could  not  be  discharged,  at  common  law,  by  a  subsequent  oral 
agreement  between  the  parties ;  *  and  if  the  maturity  of  the  obliga- 
tion could  not  be  accelerated  by  the  express  agreement  of  the  par- 
ties, it  would  seem  that  it  should  not  be  accelerated  by  the  repu- 
diation  of  liability  on  the  contract  by  the  obligor.  Bonds  of  a 
public  corporation  are  furthermore  issued,  as  a  rule,  under  specific 
statutory  authority  which  indicates  the  way  in  which  such  liability 
may  be  incurred,'  and  often  the  time  for  which  the  obligation  is  to 
run,  and  which  frequently  provides  for  raising  funds  annually  by 
taxation  to  retire  the  portion  of  such  obligation  which  falls  due  in 
that  year.'  For  these  reasons  it  might  well  be  held  that  the 
informal  act  of  the  oflRcials  of  such  public  corporation  ought  not  to 
be  allowed  to  accelerate  the  maturity  of  its  obligations  so  as  to 
impose  a  liability  different  from  that  which  was  authorized  by  the 
legislature. 

To  a  less  degree,  justification  may  be  found  for  the  obiter  which 
lays  down  the  rule  that  the  negotiable  instrument  is  an  exception 
to  the  general  principle  of  renunciation  in  advance.  The  nego- 
tiable instrument  is  one  which  from  its  nature  must  be  in  writing.^ 
For  many  purposes  the  written  negotiable  instrument  is  the  con- 
tract between  the  parties  and  not  merely  the  evidence  thereof.' 

The  rule  that  a  covenant  for  the  payment  of  money  only,  at 
least  if  the  adversary  party  has  performed  the  covenants  on  his 
part,  is  an  exception  to  the  principle  of  renunciation  in  advance, 
is  not,  however,  limited  to  negotiable  instruments;  but  it  has  been 
applied  to  similar  covenants  in  non-negotiable  contracts.'  In  a 
contract  by  which  A  agreed  to  sell  a  certain  realty  to  B,  and  B 
agreed  to  pay  therefor  in  instalments,  it  has  been  held  that  on 
renunciation  by  B  before  performance  on  his  part  was  due,  A  could 
not  maintain  an  action  on  the  contract.*'  The  fact  that  an  insur- 
ance company  goes  out  of  business  is  held  not  to  accelerate  the 
maturity  of  its  obligations  to  its  agents  to  pay  them  commissions 
out  of  subsequent  renewals.*^  It  seems  to  be  assumed  that  renun- 
eiation  of  a  policy  of  life  insurance  does  not  give  a  right  of  action 

4See  |§  1172  and  2473.  WGreenway  v.  Gaither,  Taoey  (U.  8. 

•  See  §!l  1903  et  seq.  and  1912  et  seq.  C.  C.)  227,  Fed.  Gas.  No.  5788. 

•  See  1 1909.  11  Moore   v.   Security  Tniat   k   Life 
7  See  §§  2305  et  aeq.  Ins.  Co.,  168  Fed.  496. 

•  See  §2312.  ''But  this  rule  ia  inapplicable  to,  and 

•  Qreenway  v.  Gaither,  Taney  (U  S.  it  does  not  govern,  actions  upon  bonds, 
C  C.)  227,  Fed.  Gas.  No.  5788;  Moore  notes,  and  upon  other  contracts  to  pay 
Y.  Security  Trust  &  Life  Ins.  Co.,  108  money  at  times  specified,  where  the 
Fed.  496.  party  of  one  part  has  completely  eze- 
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on  the  policy  before  loss  occursJ'  The  holder  may  bring  an  action 
to  recover  the  premiums  which  have  been  paid  in ;  ^'  or  he  may  sue 
in  equity  to  have  the  policy  declared  to  be  a  valid  obligation ;  ^^ 
or  he  may  wait  till  loss  occurs  and  recover  the  amount  of  the 
policy,  less  the  amount  of  the  premiums  which  fell  due  after  such 
renunciation,  and  which  were  not  paidJ'  The  difficulties  in  deter- 
mining the  amount  to  be  discounted  from  the  face  of  the  policy 
for  immediate  payment,  and  in  determining  in  advance  the  amount 
of  premiums  to  be  paid  during  the  time  that  the  policy  will  remain 
in  force,  have  made  the  courts  regard  this  result  as  necessary  from 
a  practical  point  of  view,  whatever  may  be  thought  of  its  harmony 
with  the  general  principles  of  renunciation  in  advance.  The  only 
alternative  would  be  to  resort  to  tables  of  mortality  for  the  pur- 
pose of  ascertaining  the  expectancy  of  life  of  the  insured.  Similar 
difficulties  in  determining  the  amount  to  be  recovered  on  renuncia- 
tion of  contracts  for  personal  services  in  advance  do  not  seem  to 
have  suggested  themselves.'* 

The  reason  for  treating  a  contract  to  pay  money  as  an  exception 
to  the  general  rule  that  renunciation  gives  right  of  action  at  once, 
has  been  said  to  be  the  fact  that  the  value  of  money  does  not 
fluctuate." 


cutcd  the  contract  and  it  is  executory 
only  upon  the  part  of  the  other  party. 
No  action  for  damages  lies  before  the 
time  of  payment  arrives  against  one 
who  disabled  himself  from  paying,  or 
gives  notice  that  he  will  not  pay,  his 
obligations  under  contracts  of  this 
kind.  Roehm  v.  Ilorst,  178  U.  S.  1.  17, 
18,  20  Sup.  Ct.  780,  44  L.  ed.  953; 
Nichols  T.  Steel  Company,  137  N.  Y. 
471,  487,  33  N.  E.  6G1;  Washington 
County  V.  Williams,  111  Fed.  801.  810, 
49  C.  C.  A.  621,  C30.  Tlie  claim  to  ro- 
cover  for  the  breach  of  the  agreement 
to  pay  the  commissions  on  the  renewal 
premiums  due  after  the  termination  of 
the  agency  contract  ia  founded  on  an 
agreement  of  the  latter  class.  The 
plaintiflTs  have  performed  their  part  of 
the  contract  of  agency,  they  have  com- 
pletely earned  the  commissions,  the 
contract  is  completely  executed  on 
their  part,  nothin<?  remains  executory 
but  the  agreement  of  the  defendant  to 
pay  the  commissions  when  the  renewal 
premiums  are  collected,  and  those  pre- 
miums  had   not  become   due  or  been 


collected,  and  the  time  had  not  nrrived 
when  the  commissions  were  due  when 
this  action  was  brought.  The  defend- 
ant's creation  of  its  disability  to  col- 
lect the  premiums  and  to  pay  the  com- 
mission did  not  make  the  latter  due 
earlier,  and  it  created  no  cause  of  ac- 
tion for  their  present  worth,  and  this 
action  was  prematurely  brought.*' 
Moore  v.  Security  Trust  &  Life  Ins. 
Co.,  IGS  Fed.  490. 

12  See  §28!)0. 

13  See  ch.  LXXXVUI. 

14  See  I  2890. 
»  See  §  2883. 
liSee  §2887. 

17  Alger-Fowler  Co.  v.  Tracy,  98 
Minn.  432,  107  N.  W.  1124. 

"The  reason  why  a  contract  to  pay 
money  at  a  definite  time  in  the  future 
is  an  exception  to  the  rule  is  that 
money  is  not  a  commodity  which  is 
sold  and  bought  in  the  market  and  the 
market  value  of  which  fluctuates,  as  is 
the  case  with  grain,  stocks,  and  other 
similar  articles."  Alger-Fowler  Co.  t. 
Tracy,  98  Minn.  432,  107  N.  W.  1124 
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The  rule  that  a  covenant  to  pay  money  is  an  exception  to  the 
ordinary  principle  of  renunciation  in  advance  does  not  seem  to 
apply  to  a  contract  which  is  purely  executory  on  each  sidej*  If 
A  has  agreed  to  lend  money  to  B  upon  the  happening  of  a  certain 
event,  and  before  the  happening  of  such  event  A  declares  that  he 
will  not  perform,  B  may  jnaintain  an  action  for  damages  without 
waiting  for  the  happening  of  such  eventJ* 

If  a  contract  contains  a  provision  by  which  one  of  the  parties 
agrees  to  give  a  negotiable  instrument  payable  at  the  end  of  a 
specified  period  of  time,  as  a  means  of  securing  the  contract  price, 
an  action  may  be  brought  to  recover  the  contract  price  upon  the 
refusal  of  such  party  to  execute  and  deliver  such  negotiable  instru- 
ment.* A  contract  of  sale  provided  for  delivery  in  instalments,  the 
vendee  to  give  his  notes,  payable  at  a  future  day,  as  each  instal- 
ment was  delivered.  Before  the  contract  was  completely  performed 
the  vendee  refused  to  give  his  notes.  The  vendor  was  allowed  to 
bring  an  action  at  once  before  the  expiration  of  the  time  fixed  for 
the  credit,  and  the  vendee  can  not  then  insist  on  such  term  of 
credit.^^  If  the  action  is  not  brought,  however,  until  after  the  time 
at  which  the  note  is  to  be  given,  by  the  terms  of  the  original  con- 
tract, this  is  not  a  case  of  the  application  of  the  principle  of  renun- 
ciation in  advance.  It  is  rather  a  case  of  refusal  to  perform,  or 
renunciation  when  performance  is  due.^ 

§  2892.  Benunciation — Theory  of  no  right  of  action  before  per- 
formance is  due.  In  a  few  jurisdictions  it  is  said  that  renunciation 
before  performance  is  due  does  not  amount  to  breach,  but  that  if 
such  renunciation  is  not  withdrawn  when  performance  is  due 
breach  exists.^    The  doctrine  of  breach  by  renunciation  before  per- 


il Holt  y.  United  Security  Life  Ins. 
Co.,  74  N.  J.  L.  795,  11  L.  R.  A. 
(N.S.)  100,  67  Atl.  118. 

See,  however,  Qreenway  v.  Gaithcr, 
Taney  (U.  S.  C.  C.)  227,  Fed.  Cas. 
No.  678S. 

liHolt  V.  United  Security  Life  Ins. 
Co.,  74  N.  J.  L.  705,  11  L.  R.  A. 
(NS.)  100.  67  Ail.  118. 

2t  American  Mfg.  Co.  y.  Klarquist, 
47  Minn.  344.  50  N.  W.  243;  Nichols  v. 
Scranton  Steel  Co.,  137  N.  Y.  471,  33 
N.  E.  561. 

21  Nichols  y.  Scranton  Steel  Co.,  137 
N.  Y.  471,  33  N.  E.  661. 

a  See  {12908  et  aeq. 


1  Daniels  y.  Newton,  114  Mass.  530, 
19  Am.  Rep.  384;  Porter  y.  Supreme 
Council,  183  Mass.  326,  67  N.  E.  238; 
Carstens  v.  McDonald,  38  Neb.  858,  57 
N.  W.  767;  King  v.  Waterman,  55  Neb. 
324,  76  N.  W.  830  (obiter);  Hixson 
Map  Co.  y.  Nebraska  Post  Co.,  5  Neb. 
(unoff.),  388,  98  N.  W.  872. 

This  view  was  at  one  time  enter- 
tained in  North  Dakota.  Stanford  v. 
McGill,  6  N.  D.  636,  38  L.  R.  A  760, 
72  N  W.  938.  This  case  has  been  over- 
ruled, however,  and  the  majority  view 
has  been  adopted.  Bart- Parr  Co.  v. 
Finley,  31  N.  D.  130,  L.  R.  A  1915E. 
861,  153  N.  W.  137. 
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formance  is  due,  as  applying  to  contracts  for  the  sale  of  person- 
alty,^ or  for  the  sale  of  realty,^  is  repudiated  in  some  jurisdictions. 
In  some  cases  in  "which  the  courts  do  not  seem  to  deny  the  general 
principle  that  renunciation  before  performance  is  due  gives  a  right 
of  action  at  once,  this  principle  is  not  applied  to  facts  which  in 
most  jurisdictions  would  be  regarded  as,  involving  the  application 
of  such  principle/  A  contract  by  which  one  agrees  to  adopt  an- 
other and  make  him  his  heir  has  been  held  not  to  be  broken  during 
the  promisor's  lifetime,  by  his  declaration  that  he  does  not  intend 
to  carry  the  contract  out,  as  he  may  yet  conclude  to  do  so.*  If  A 
and  B  have  entered  into  a  contract  by  which  B  is  to  act  as  an 
architect  for  a  certain  compensation,  A's  refusal  to  permit  B  to 
perform  has  been  held  not  to  be,  in  itself,  a  breach  of  such  con- 


IGarstens  y.  McDonald,  38  Neb.  858, 
67  N.  W.  767. 

3  Daniels  v.  Newton,  114  Mass.  630, 
19  Am.  Rep.  384;  King  t.  Waterman, 
65  Neb.  324,  75  N.  W.  830. 

4  McPherson  ▼.  Hattich,  10  Ariz.  104, 
85  Pac.  731;  Pittman  v.  Pittman,  110 
Ky.  306,  61  S.  W.  461. 

See  also,  Maud  v.  Maud,  33  O.  S.  147, 
In  which  repudiation  by  A  in  his  life- 
time contract  by  which  certain  realty, 
the  consideration  for  which  was  fur- 
nished by  A,  B  and  C,  was  to  belong 
to  A  for  life  and  to  be  divided  between 
B  and  C  on  A's  death,  was  held  not  to 
give  to  B  a  right  to  sue  in  equity  or 
to  recover  compensation  before  A's 
death. 

•  Pittman  v.  Pittman,  110  Ky.  306, 
61  S.  W.  461. 

"Does  the  fact  that  the  appellee 
fraudulently  represented  that  he  would 
make  the  appellant  his  heir  at  law, 
and  thus  allow  Iiim  to  inherit  with  his 
other  children  his  estate,  and  his  decla- 
ration now  that  he  does  not  intend  to 
carry  out  that  contract,  precipitate  a 
cause  of  action?  We  think  not.  The 
appellee  might  conclude  to  carry  out 
the  contract  by  making  it  possible,  by 
M'ill  or  otherwise,  that  the  appellant 
should  take  a  share  of  his  estate.    If 


he  should  do  that,  then  appellant  cer* 
tainly  would  have  no  cause  of  action 
against  his  estate  for  the  alleged  serv- 
ices or  for  specific  performance.  His 
estate  might  be  large  or  small  at  his 
death,  no  one  at  this  time  being  able 
to  tell  when  he  might  die  or  what 
he  might  possess  at  his  death.  He 
did  not  agree  that  his  estate  would 
be  of  a  certain  value.  The  ^p- 
pellee  has  during  his  life  the  right  to 
carry  out  his  contract  with  the  appel- 
lant. If  he  elects  not  to  do  so,  then, 
of  course,  the  appellant  would  have  to 
proceed  to  recover  from  his  estate  the 
value  of  the  services  which  he  had  per- 
formed, if  he  is  not  entitled  to  a  spe- 
cific performance  of  the  contract;  but 
we  do  not  decide  what  will  be  his 
rights,  if  any  he  may  have,  at  the 
death  of  the  appellee.  This  right  ex- 
isting in  appellee,  to  elect  what  coarse 
he  will  pursue  with  reference  to  the 
promise  which  he  made  to  appellant, 
prevents  a  cause  of  action  from  arising 
in  favor  of  appellant  before  the  death 
of  the  appellee.  Therefore,  if  the  ap- 
pellant can  at  any  time  maintain  an 
action  on  the  alleged  contract,  the  time 
has  not  arrived  for  doing  so."  Pitt- 
man V.  Pittman,  110  Ky.  306,  61  S.  W. 
461. 
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tract ;  and  accordingly  a  complaint  which  alleges  such  contract  ^nd 
such  renunciation,  but  which  does  not  in  terms  allege  non-payment, 
does  not  state  a  cause  of  action.' 

§  2893.  Beniinciation— Sight  of  election  of  party  not  in  default. 

In  jurisdictions  where  renunciation  before  performance  is  due  is 
held  to  be  ground  for  treating  the  contract  as  discharged,  and  for 
bringing  an  action  thereon  at  once,  it  amounts  to  breach  and  dis- 
charge only  if  the  adversary  party  elects  to  treat  it  so.^  The 
adversary  party  has  the  election  between  treating  such  renuncia- 
tion as  a  breach  or  disregarding  it  as  inoperative  and  waiting  until 
the  time  fixed  by  the  contract  for  performance,  in  order  to  give  the 
party  who  has  renounced  the  contract  an  opportunity  to  comply 
with  its  terms  and  perform  according  to  his  agreement.^  A  had 
agreed  to  sell  to  B  from  three  hundred  tons  to  five  hundred  tons 
at  B's  option,  and  A,  on  delivering  three  hundred  tons  ordered  by 
B,  notified  B  that  he  would  deliver  no  more.  It  was  held  that  B 
could  ignore  such  notice,  demand  two  hundred  tons  more  and  sue 
A  for  non-delivery.' 


•  Mcpherson  y.  Hattich,  10  Ariz.  104, 
95  Pac.  731. 

See,  also,  Maud  v.  Maud,  33  O.  8. 
147,  in  which,  however,  the  manner  in 
which  the  contract  was  renunciated 
and  the  form  of  the  renunciation  are 
not  stated;  and  in  which  possibly  the 
only  refusal  was  a  refusal  to  do  more 
than  was  required  by  the  terms  of  the 
contract." 

1  Connecticnt.  Wells  v.  Hartford 
Manilla  Co.»  76  Conn.  27,  55  AtL  509. 

District  of  Columbia.  Landvoigt  v 
Paul,  27  D.  C.  A  pp.  423. 

Georgia.  Smith  v.  Oeor<ria  Loan, 
Savings  ft  Banking  Co.,  113  Ga.  075, 
30  S.  E.  410. 

Maryland.  Dambmann  v  Lorentz, 
70  Md.  380,  17  Atl  380  [sub  nomine, 
Dambmann  v.  Rittler,  14  Am.  St.  Rep 
364]. 

Minnesota.  A1p:er  Fowler  Co.  v. 
Tracy,  08  Minn.  432,  107  N.  W.  1124. 

Hew  York.  St.  Regis  Paper  Co.  v. 
Santa  Clara  Lumber  Co.,  186  N.  Y.  80. 
78  N.  E.  701;  Ga  Nun  v.  Palmer,  202 


N    Y.  483,  36  L.  R.  A.   (N.S )   922,  06 
N.  E.  00. 

West  Virginia.  Swiger  v.  Hayman, 
66  W  Va  123,  107  Am.  St.  Rep.  800, 
48  S.  E  839. 

2  Connecticnt.  Wells  v  Hartford  Ma- 
nilla Co.,  76  Conn.  27.  65  Atl.  609. 

District  of  Columbia.  Landvoigt  y. 
Paul.  27  D.  C.  App.  423. 

Georgia.  Smith  v.  Georgia  Loan, 
Savings  &,  Ranking  Co.,  113  Ga.  975, 
30  S.  E.  410 

Maryland.  Dambmann  v.  Lorentz, 
70  AFd.  380.  17  All  380  [sub  nomine, 
Dambmann  v  Rittler,  14  Am.  St.  Rep. 
364] 

Minnesota.  Aljier-Fowler  Co.  v. 
Tracy.  08  Minn.  432,  107  N.  W.  1124. 

New  York.  St.  Regis  Paper  Co.  v. 
Santa  Clara  Lumber  Co.,  186  N.  Y.  89, 
78  N.  E.  701. 

West  Virginia.  Swiger  v.  Hayman, 
66  W.  Va.  123,  107  Am.  St.  Rep.  899, 
48  S.  E.  839. 

3  Dambmann  v.  Lorentz,  70  Md.  380, 
17  AtL  389  [sub  nomine,  Dambmann 
V.  Rittler,  14  Am.  St.  Rep.  864]. 
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§2894.  When  election  to  treat  rennnciation  as  breach  mnst  be 
made.  Some  courts  bold  that  this  election  to  treat  such  renuncia- 
tion as  a  breach  must  be  made  promptly  if  at  all,^  or  at  least  in  a 
reasonable  time.'  On  the  other  hand,  the  party  not  in  default  has 
been  allowed  to  accept  a  renunciation  as  a  breach  after  a  delay  of 
four  months.'  At  any  rate,  delay  for  a  time  agreed  upon  by  the 
adversary  party  to  decide  whether  he  will  accept  a  new  contract  is 
not  a  modification  or  waiver  of  rights  under  the  old.^ 

§2895.  What  amounts  to  election  to  treat  renunciation  as 
breach.  In  order  to  elect  to  treat  the  contract  as  discharged  by 
renunciation  in  advance,  the  party  who  is  not  in  default  must  indi- 
cate his  intention  to  accept  such  renunciation  as  a  discharge  by 
some  outward  act  or  by  some  statement  which  manifests  such  inten- 
tion ;  but  if  the  intention  is  thus  manifested,  no  particular  form  of 
making  such  election  is  necessary.^    Formal  surrender  of  a  written 


1  Kilgore  v.  Society,  90  Tox.  130,  37 
S.  W.  598. 

2  Alger-Fowler  Co.  v.  Tracy,  98  Minn. 
432.  107  N.  W.  1124. 

3  Louisville  Packing  Co.  y.  Crain,  141 
Ky.  370,  132  S.  W.  675.  (In  this  case, 
however,  no  objection  was  made  to 
such  <1elay;  and  the  party  who  was  in 
default  insisted  upon  having  the  breach 
treated  as  of  the  date  of  the  accept- 
ance of  the  renunciation,  rather  than 
as  of  the  date  of  the  renunciation, 
since  the  damages  would  be  less  if  they 
were  regarded  as  of  the  later  date.) 

4  Coodsell  V.  Telegraph  Co.,  130  N.  Y. 
430,  20  N.  E.  969. 

1  England.  Frost  ▼.  Knight,  L.  R.  7 
Exch.  Ill;  Hochster  v.  De  La  Tour,  2 
£1.  &  BI.  678;  The  Danube  &  Black 
Sea  Railway  &  Kustendjie  Harbour  Co. 
V.  XcnoR,  11  C.  B.  (N.S.)  152. 

United  States.  Roehm  v.  Horst,  178 
U.  S.  1,  44  L.  ed.  953  [affirming.  91 
Fed.  345,  33  C.  C.  A.  550];  Central 
Trust  Co.  V.  Chicago  Auditorium  Asso- 
ciation, 2-10  U.  S.  681,  L.  R.  A.  1917B, 
680,  60  L.  ed.  811;  Foss- Schneider 
Brewing  Co.  y.  Bullock,  50  Fed.  83, 
8  C.  C.  A.  14;  Edward  Hines  Lumber 
Co.  V.  Alley,  73  Fed.  603,  19  C.  C.  A. 


509;  Marks  v.  Van  Eeghen,  85  Fed. 
853,  30  C.  C.  A.  208;  Colorado  Yule 
Marble  Co.  v.  Collins,  230  Fed.  78;  In 
re  Mullings  Clothing  Co.,  238  Fed.  68, 
L.  R.  A.  1918A,  545;  Dixon  v.  Ander- 
son, 252  Fed.  694. 

Arkansas.  W'endt  v.  Tsmert-Hincke 
Milling  Co.,  107  Ark.  106,  154  S.  W. 
104. 

California.  Alderson  v.  Houston,  154 
Cal.  1,  06  Pac.  884. 

Connecticut.  Bridgeport  v.  Aetna 
Indemnity  Co.,  91  Conn.  197,  99  Atl. 
566. 

Florida.  Hall  y.  Northern  A,  South- 
em  Co.,  65  Fla.  286,  46  So.  178. 

Illinois.  Roebling's  Sons  Co.  v.  Lock- 
stitch Fence  Co.,  130  111.  660,  22  N.  E. 
518;  Lake  Shore  &>  Michigan  Southern 
Ry.  Co.  ▼.  Richards,  152  111.  59,  30  L. 
R.  A.  83,  38  N.  E.  773. 

Indiana.  Kurtz  v.  Frank,  76  Ind. 
694,  40  Am.  Rep.  275. 

Iowa.  McCormick  v.  Basal,  46  la. 
235;  Sprague  v.  Iowa  Mercantile  Co., 
—  la.  — ,  172  N.  W.  637  [citing,  Quar- 
ton  ▼.  Law  Book  Co.,  143  la.  517,  32 
L.  R.  A.  (N.S.)  1,  121  N.  W.  1009,  and 
Pardoe  v.  Jones,  161  la.  426,  143  N. 
W.  405]. 
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contract  is  unnecessary.^  The  fact  that  the  party  who  is  not  in 
default  and  who  gives  notice  of  his  election  to  treat  a  renunciation 
or  refusal  to  perform  as  breach,  coiitimies  performance  so  as  to 
avoid  interrupting  the  work  and  in  order  to  injure  the  adversary 
party  as  little  as  possible,  does  not  show  that  he  has  withdrawn  his 
election  to  treat  the  contract  as  discharged.* 


§  2896.  Effect  of  election  to  treat  contract  as  in  forc&— General 
principles.  If  the  party  who  is  not  in  default  elects  to  treat  the 
contract  as  still  in  force  in  spite  of  the  renunciation  l)y  the  adver- 
sary party,  he  may  do  so  as  long  as  such  conduct  on  his  part  does 
not  aggravate  damages;^  but  if  he  does  so,  he  keeps  the  contract 
in  force  for  the  benefit  of  both  of  the  parties  thereto,  and  not 
merely  for  his  own  benefit.  Accordingly,  the  party  who  renounced 
such  contract  may  take  advantage  of  any  subscipient  facts  which 
would  have  operated  as  a  discharge  if  he  had  not  renounced  lia- 
bility thereunder.^  If  by  its  terms  a  contract  is  to  end  upon  the 
happening  of  a  certain  event,  the  party  who  has  renounced  the 


Kansas.  Kandas  Flour  MillH  Co.  v. 
Brandt,  08  Kan.  587,  L.  R.  A.  19 17 A, 
1000,  158  Pac.  1120. 

Kentucky.  Globe  Fertilizer  Co.  v. 
TenneHsee  Phosphate  Co.  (Ky.),  85  S. 
W.  1177. 

Maryland.  Dugan  v.  Anderson,  30 
Md.  507,  11  Am.  Hep.  509. 

Michigan.  TTosmer  v.  Wilson,  7  Mich. 
294,  74  Am.  Dec.  710;  Phitt  v.  Brand, 
20  Mich.  173. 

Minnesota.  Alger-Fowler  Co.  v. 
Tracy,  98  Minn.  4.32,  107  N.  W.  1124. 

New  Jersey.  O'Neil  v.  Supreme 
Council,  70  N.  J.  L.  410,  57  All.  403; 
Holt  V.  United  Security  l-ife  In>*.  & 
Trust  Co.,  70  N.  J.  L.  .OS.-,,  21  L.  P..  A. 
(N.S.)  091,  7Z  Atl.  301. 

New  York.  Howard  v.  Daly,  CI  X. 
Y.  302.  19  Am.  Pep.  285;  WindniuUer 
V.  Pope,  107  N.  Y.  074,  14  N.  K.  430; 
Tanenbaum  v.  Federal  Match  Co.,  189 
N.  Y.  75,  81  N.  E.  606. 

North  Dakota.  Hart-Parr  Co.  v.  Fin- 
ley,  31  N.  D.  130,  L.  R.  A.  1915K,  851, 
163    N.    W.    137    [overruling,   on   this 


point,  Stanford  v.  MKMI.  0  N.  D  630, 
38  L.  P.  A    700,  72  N   W   93SI. 

Pennsylvania.  lT(K'kjn<^  v.  Hamilton, 
158  Pa.  St.  107,  27  Atl.  KJO 

Tennessee.  Brady  v.  Oliver,  125 
Tenn.  rtWry^  41  L.  R.  A.  (NS)  00,  147 
S.  W.  1135. 

Vermont.     Cobb  v    Hoill,  33  Vt    233. 

Washington.  Hunter  v  Wenat<-liee 
Land  Co,  r>0  \Yash  438,  97  Pac  49» 

West  Virginia.  Davis  v.  (Irand  Rap- 
ids School  Furniture  Co,  41  W  Va. 
717.  24  S.  K.  (130;  Pancake  v.  Canipln?!!. 
44  W  Vtt  82,  28  S.  K  719;  Catk-tt  v. 
BIc»yd,  —  W.  Vu.  -,  99  S    E   81. 

The  elcmctitH  of  an  ehn'tion  to  treat 
rcnuiiciaticm  as  a  breach  and  the  Huf- 
iiciency  of  brin;>ing  an  action  after 
making  Huch  eUH*tion,  were  diHcu»sed  in 
Landes  v.  Klopntock,  252  Fed.  89. 

2  South  Bouhler  &  Rmk  Creek  Ditch 
Co.  V.  Marfell,  15  Colo.  302,  25  Pac.  604. 

3BiHhop  V.  T.  Ryan  Construction 
Co.,  100  Wash.  254,  180  Pac.   126 

ISce  S2898. 

2  England.  Avery  ▼.  Bowden,  6  El. 
&  Bl.  714. 


§2896 


Page  on  Contracts 


5116 


contract  before  such  event  has  happened  may  take  advantage  of 
the  happening  of  such  event  if  the  adversary  party  elects  to  treat 
the  contract  as  in  effect.'  If  the  party  who  is  not  in  default  elects 
to  treat  the  contract  as  in  force,  and  such  contract  becomes  impos- 
sible of  performance  after  such  renunciation  but  before  the  time 
fixed  for  performance,*  as  by  reason  of  the  outbreak  of  war  which 
makes  performance  impossible,*  such  facts  operate  as  a  discharge; 
and  the  party  who  is  not  in  default  can  not  recur  to  the  original 
breach  and  elect  to  treat  the  contract  as  discharged  by  such  breach. 
If  the  vendor  of  realty  refuses  to  treat  the  renunciation  by  the 
purchaser  as  a  discharge,  he  must  then  be  able  to  show  his  readi- 
ness and  willingness  to  convey  on  performance  by  the  purchaser, 
in  order  to  enable  him  to  retain  earnest  money  which  was  paid  by 
the  purchaser  to  be  applied  on  the  purchase  price.*  If  the  seller  of 
goods  refuses  to  treat  renunciation  by  the  purchaser  as  breach,  it 
has  been  said  that  the  seller  must  then  tender  the  full  amount  of 
such  goods,  and  if  he  tenders  a  less  amount  he  is  liable  himself  for 
such  breach.^  A,  the  owner  of  an  opera-house,  had  a  contract  with 
B,  a  manager  of  a  theatrical  company,  by  which  A  was  to  furnish 
his  opera-house  and  B  was  to  take  a  certain  percentage  of  the 
receipts.  B  subsequently  submitted  to  A  a  new  ** contract,"  giving 
B  a  larger  percentage  of  the  receipts,  B  stating  that  he  could  not 
think  of  playing  for  less.  A  returned  the  new  ** contract**  unac- 
cepted, claiming  to  have  a  contract  with  B.  A  was  thereupon  bound 
to  furnish  the  opera-house  in  accordance  with  the  original  contract.* 
If  A,  the  lessor  of  an  opera-house,  agrees  with  B  that  B  shall  man- 
age it  for  a  certain  sum  per  week  and  for  a  certain  share  of  the 
profits,  and  if  B  is  to  pay  a  certain  part  of  the  rent,  B's  refusal  to 
accept  A's  renunciation  as  a  discharge  makes  it  incumbent  upon 
B  to  tender  the  part  of  the  rent  which  he  is  bound  to  pay  in  order 
to  keep  the  contract  alive.* 


Pennsylvania.  Ma<^ire  v.  Johnston, 
207  Ta.  St.  602.  57  Atl.  64. 

Tennessee.  Tnman  v.  KIk  Cotton 
Mills  IIG  Tonn.  141,  92  S.  W.  7G0. 

Texas.  Crooiiwnll  Theatrical  Circuit 
Co.  V.  Markowitz,  97  Tex.  479,  05  L. 
R.  A.  302,  79  S.  W.  1009. 

Wisconsin.  Woo<lman  v.  Blue  Grans 
Land  Co..  125  Wis.  489,  103  N.  W.  2:30, 
104  N.  W.  920. 

SMaguirc  v.  Johnston,  207  Pa.  St. 
592,  57  Atl.  64. 


4Aver7  v.  Bowden,  6  El.  &  Bl.  714. 

•  Avery  v.  Bowden,  6  Kl.  &  Bl.  714. 

•  Woodman  v.  Blue  Grass  Land  Co., 
125  Wis.  489,  103  N.  W.  236,  104  N. 
W.  920. 

71nnian  y.  Elk  Cotton  MiUs,  116 
Tenn.  141,  92  S.  E.  760. 

•  Bernstein  v.  Meech,  130  N.  Y.  354, 
29  K  E.  255. 

•  Grcenwall  Theatrical  Circuit  Co.  v. 
Markowitz,  97  Tex.  479,  65  L.  R.  A. 
302,  79  S.  W.  1069. 
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While  the  time  at  which  damages  are  to  be  fixed  is  to  be  deter- 
mined by  the  contract  and  not  by  the  renunciation  thereof,  as  a 
general  rule/®  it  has  been  held  that  where  renunciation  is  not  ac- 
cepted as  a  breach  for  a  considerable  time,  the  party  in  default  may 
take  advantage  of  any  facts  which  have  occurred  after  his  renun- 
ciation, before  the  acceptance  thereof,  to  lessen  the  amount  of 
damagesJ^ 

The  party  who  is  not  in  default  is  not  bound  to  accept  a  renun- 
ciation as  a  discharge  of  the  contract  or  as  a  breach  for  the  purpose 
of  accelerating  the  period  of  limitations/^  If  he  does  not  elect  to 
treat  such  renunciation  as  a  breach,  the  period  of  limitations  will 
not  run  until  the  time  which  is  fixed  for  performance  by  the  terms 
of  the  contract  has  arrived." 


§  2897.  Effect  of  election  to  treat  contract  as  in  force  as  to  right 
to  maintain  action.  By  electing  to  treat  the  contract  as  in  effect, 
the  party  not  in  default  loses  his  right  to  maintain  an  action  for 
such  breach  before  the  time  fixed  by  the  contract  has  arrived,^  at' 


10  See  oh   LXXX VTI. 

11  Louisville  Packing  Co.  v.  Crain, 
141  Ky.  370,  132  S.  W.  675. 

12  Ga  Nun  v.  Palmer,  202  N.  Y.  4ai, 
36  L.  R.  A.   (N.S.)  022,  06  N.  K  00. 

ISGa  Nun  v.  Palmer,  202  N.  Y.  483, 
36  L.  R.  A.  (N.S.)  022,  06  N.  E.  90. 

1  Landes  v.  Klopstock,  252  Fed.  80. 

"Upon  receipt  of  the  defendant's  let- 
ter the  plaintiffs  need  have  done  noth- 
ing; they  could  have  waited  until  June 
15th  and  sued  the  defendant  under  any 
of  the  remedies  open  to  a  seller,  or 
they  might  themselves  have  declared 
the  contract  at  an  end,  save  for  their 
right  to  sue  at  once  under  the  doctrine 
of  anticipatory  breach.  It  is  perfectly 
clear  that  tliey  did  not  mean  to  declare 
the  contract  at  an  end.  Three  times 
in  tlieir  letters  they  speak  of  the  de- 
fendant's duty  under  the  contract  to 
give  the  notice,  and  they  leave  no 
ground  for  doubt  that  tliey  intended 
to  hold  the  defendant  to  his  perform- 
ance according  to  the  contract  as  they 
understood  it. 

'"We  need  not  consider  whether,  hav- 


ing taken  that  attitude  towards  the 
contract,  the  plaintifTs  were  excused 
from  furtlier  performance  if  the  de- 
fendant's obligation  had  been  condi- 
tional. The  Knglish  rule  is  that  the 
promisee,  if  he  means  to  ij^nofe  the 
repudiation,  must  still  perform,  quite 
as  though  the  promisor  had  not  repu- 
diated. The  language  of  Lord  Cock- 
burn  in  Frost  v.  Knight,  L.  R.  7  Ex. 
Ill,  112,  has  been  accepted  generally, 
and  in  Dalrymple  v.  Scott,  10  Ontario 
Appeals,  477,  it  was  the  basis  of  the, 
decision.  True,  it  is  diflicult  to  aee 
how  these  cases  can  be  reconciled  with 
the  well-settled  rule  in  this  country 
that,  when  the  promisor  repudiates,  the 
promisee  not  only  need  not  perform, 
but,  if  he  chooses  to  perform,  does  so 
on  his  own  account.  Clark  v.  Mar- 
siglia,  1  I>enio  (N.  Y.)  317,  43  Am. 
Dec.  670;  Dillon  v.  Anderson.  43  N.  Y. 
231;  Danforth  v.  Walker,  40  Vt.  257; 
Moline  Scale  Co.  v.  Beed,  52  Iowa  307, 
3  N.  W.  06,  35  Am.  Rep.  272;  Heaver 
V.  Lanahan,  74  Md.  403,  22  Atl.  263; 
Gibbons  v.  Rente,  51  Minn.  400,  53  N. 
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least  if  the  party  who  has  renounced  the  contract  does  not  persist 
in  such  renunciation.  If  the  party  who  is  not  in  default  refuses  to 
accept  a  renunciation  as  a  breach,  he  can  not  subsequently  alter 
his  position  and  treat  such  renunciation  as  a  breach,  so  as  to  recover 
damages  therefor  as  a  counterclaim  in  an  action  upon  a  different 
contract  which  was  brought  by  the  party  in  default  on  the  contract 
in  question  after  his  renunciation  and  before  the  party  who  was 
not  in  default  refused  to  accept  it  as  breach.^  The  party  who  is 
not  in  default  may,  however,  at  any  time  before  the  party  who  has 
renounced  the  contract  withdraws  his  renunciation,  elect  to  treat 
it  as  a  breach,  even  if  he  has  at  first  refused  to  consider  it  as  a 
breach,  and  has  demanded  perforinance.' 


W.  756,  22  L.  R.  A.  80;  Davis  v.  Bron- 
son,  2  N.  D.  300,  50  N.  W.  836,  16  L. 
R.  A.  655,  33  Am.  St.  Rep.  783.  In  the 
case  at  bar  we  have  not  that  question, 
because  the  plaintiffs  had  no  conditions 
precedent  to  perform;  they  were  re- 
quired to  do  nothing  until  the  day  of 
payment  arrived.  We  may  therefore 
assume  that  the  American  rule  obtains. 
''They  chose,  on  the  other  hand,  to 
take  positive  action,  and  in  that  they 
erred,  for  only  two  courses  were  open 
to  them,  and  they  attempted  an  inter- 
mediate. They  miprht  have  declared 
the  contract  at  an  end  and  8ued  at 
once.  Wo  pass  the  question  wlictbcr 
any  other  declaration  is  necessary  be- 
yond the  bringinpf  of  an  action;  we  do 
not  hold  that  there  must  be  a  prior 
acceptance  of  the  rescission,  so  called. 
They  did  not  accept  the  repudiation  in 
any  way;  on  the  contrary,  they  re- 
fused to  recognize  it,  quite  as  clearly 
as  though  they  had  said,  'We  decline 
to  recognize  your  right  to  repudiate.* 
Having  so  ignored  it,  as  was  their 
right,  they  added  a  condition,  not  au- 
thorized by  the  contract,  upon  which 
their  own  continued  performance  was 
to  depend.  This  they  had  no  right  to 
do.  Rubber,  etc.,  Co.  v.  Manhattan, 
etc.,  Co.,  221  N.  Y.  120,  116  N.  E  789. 
It    is   true    that   they   supposed    they 


were  acting  under  the  contract,  and  the 
case  is  a  hard  one,  but  no  harder  than 
any  other  in  which  a  party  acts  upon 
an  interpretation  of  a  contract,  with 
which  the  courts  do  not  agree.  That 
is  a  hazard  all  must  run. 

"It  is  suggested  that,  as  the  plain- 
tiffs had  the  right  to  declare  an  im- 
mediate breach,  they  might  accord  the 
defendant  the  right  to  retract,  and 
that  their  letters  should  be  taken  as 
equivalent  to  a  declaration  that,  if  the 
defendant  persisted  in  his  repudiation 
until  June  5t]i,  they  would  accept  the 
repudiation.  They  might  have  done 
this;  but  they  did  not.  The  question 
is  whether  we  may  regard  their  insist- 
ence upon  the  contract,  which  they 
misunderstood,  as  in  effect  a  declara- 
tion tltat  it  was  at  an  end.  While  we 
have  avoided  deciding  whether  such  a 
declaration  is  necessary  in  order  to  suo 
upon  a  repudiation,  either  before  or 
after  the  stipulated  tinle  of  perform- 
ance, we  do  hold  that,  if  the  promisoo 
insists  upon  performance,  he  waives 
the  right  so  to  sue  upon  the  repudia- 
tion, certainly  if  he  does  not  himself 
retract  in  season."  Landes  v.  Klop- 
stock,  252  Fed.  89. 

2  Zuck  V.  McClure,  98  Pa.  St.  641. 

3  Ault  y.  Dustin,  100  Tenn.  366,  45 
S.  W.  981. 
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§  2898.  Election  to  treat  contract  as  in  force  as  affecting  dam- 
ages— Theory  that  damages  can  not  be  increased.  The  right  of  elec- 
tion on  the  part  of  the  party  who  is  not  in  default  to  treat  the  con- 
tract as  in  force,  exists,  in  many  jurisdictions,  only  so  far  as  it  is 
consistent  with  the  rule  that  the  party  not  in  default  must  do 
nothing  after  default  to  increase  damages^  After  notice  of  renun- 
ciation the  party  who  is  not  in  default  can  not  proceed  with  per- 
formance on  his  part  if  such  conduct  will  aggriwrate  the  damages; 
and  if  he  does  proceed  with  the  performance  of  such  contract  under 
such  circumstances,  he  can  not  recover  the  contract  price,  but  he 
is  restricted  to  the  amount  of  damages  which  he  sustained  by 
reason  of  the  breach  without  reference  to  his  subsequent  perform- 
ance.' For  the  purpose  of  determining  the  amount  of  loss  which 
he  has  sustained,  the  contract  is  regarded  as  broken  at  the  time  of 
the  renunciation,'  although  the  rule  for  fixing  the  measure  of  such 
damages  is  not  altered  by  such  renunciation.  Where  A  agreed  with 
B  to  erect  a  creamery,*  or  a  cheese  and  butter  factory,'  and  before 
A  has  done  any  work  B  renounces  the  contract,  A  can  not  proceed 
to  construct  the  factory  and  then  recover  the  entire  contract  price 
from  B. 


^    1  See  cli.  LXXXVni. 

2  Maine.  Listman  Mill  Co  v.  Du- 
fresne,  111  Me.  104,  88  At!  354 

Massachusetts.  Haynes  v  Kye,  ]R5 
Mass.  r>07,  70  N.  E   932. 

Michigan.  Tntornational  Text  Book 
Co.  V.  Jones,  ICO  Mich. ««,  131  N   W. 

Minnesota.  Gibbons  v  Bonte,  51 
Minn.  4J>0.  22  L.  B.  A.  80.  53  N.  W  756. 

Nebraska.  Trinid.ul  A.4pliAlt  Mf^;. 
Co.  V.  Buckstafr  Bros,  Co.,  86  Nob  623. 
136  Am.  St.  Bep.  710,  126  N.  W.  293 
(obiter). 

North  Dakota.  Davis  ▼.  Bronson,  2 
N.  n.  300,  33  Am.  St  Bep  783,  16  L. 
B.  A.  6:)5,  50  N.  W.  836. 

Utah.  Thomas  v.  Clayton  Piano  Co , 
47  Utah  91,  151  Pac.  643 

Wisconsin.  Badger  State  Lumber 
Co.  V.  G.  W.  Jones  Lumber  Co.,  140 
Wis.  73,  121  N.  W.  933;  Bichards  v. 
Manitowoc  Traction  Co,  140  Wis  85, 
133  Am.  St.  Bep.  1063.  121  N    W.  937. 

3  Maine.  Listman  Mill  Co.  ▼.  Du* 
fresne,  111  Me.  104,  88  Atl.  354 
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Massachusetts.  Haynes  v.  Nye,  185 
Mass.  507.  70  N  E  932 

Michigan.  International  Text  Book 
Co  V.  Jones,  166  Mich  86.  131  N  W. 
98. 

Minnesota.  Gibbons  ▼.  Bente,  51 
Minn.  499,  22  L.  B.  A.  80,  63  N  W  756. 

Nebraska.  Trinidad  Aophalt  Mfpr. 
Co  V  BurkPtafT  Bros  Co  ,  86  Neb.  623. 
136  Am  St.  Bpp  710,  126  N.  W.  203 
(obiter) 

North  Dakota.  Davis  ▼.  BronKon.  2 
N  D.  300,  33  Am  St  Bep.  783.  16  L. 
B   A  655,  60  N.  W  836 

Utah.  Thomas  v.  Clayton  Piano  Co , 
47  Utah  91,  151  Pac.  543 

Wisconsin.      Badger    State    Lumber 
Co.   V.   G.  W.   JoneA  Lumber  Co .    140 
AVis    73.   121    N    AV    933;    Bichards   v 
Manitowoc  Traction  Co,   140  Wig    85, 
133  Am    St.  Bep    1063.  121  N.  W.  9.37 

4  Davis  V.  Bronson.  2ND.  300.  33 
Am.  St  Bep  783,  16  L  B  A  655,  50 
N  W   836. 

SGiblK)n3  V.  Bcnte.  51  Minn  490,  22 
L.  B    A    80,  63  N   W.  756 
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§  2899.  Theory  that  damageB  may  be  increased.  In  some  cases, 
however,  the  party  who  is  not  in  default  has  been  permitted  to  con- 
tinue performance  and  to  recover  the  contract  priced  One  who  has 
agreed  to  manufacture  and  to  deliver  goods,^  or  to  construct  a 
building,'  has  been  permitted  to  continue  performance  after  renun- 
ciation by  the  adversary  party,  and  to  recover  the  contract  price.* 

As  in  the  ease  f»f  breach  generally,  some  courts  have  permitted 
the  party  who  is  not  in  default  to  continue  performance  after  renun- 
ciation by  the  adversary  party  if  the  case  is  one  in  which  specific 
performance  could  have  been  had  in  equity.'  While  the  tendency 
toward  specific  relief  probably  does  justice  far  more  frequently 
than  not,  while  this  is  in  one  sense  a  return  to  the  earlier  theory  of 
relief,'  there  are  certain  risks  which  attach  to  the  granting  of  spe- 
cific performance  in  an  action  at  law  which  is  tried  to  a  jury,^  and 
the  protection  which  equity  gives  against  unfair  dealing,  and  the 
requirement  of  a  high  degree  of  proof  which  equity  imposes,'  are 
lacking  when  relief  is  given  in  this  way. 

§2900.  Effect  of  election  to  treat  rennnciation  as  discharga 

If  the  party  not  in  default  elects  to  treat  renunciation  as  a  discharge, 
he  is  excused  from  further  performance,^  and  he  may,  in  most  juris- 
dictions, maintain  an  action  at  once,  without  waiting  for  the  time 
fixed  by  the  contract  for  performance,'  If  the  party  in  default  has 
renounced  the  contract  and  the  party  who  is  not  in  default  has 
elected  to  treat  such  renunciation  as  a  discharge,  the  party  who 
renounced  such  contract  can  not  withdraw  his  renunciation  and 
treat  the  contract  as  still  in  effect,'  especially  if  the  party  who  is 

IFeick  V.  Stephens,  250  Fed.  185 
(obiter) ;  KoeblingV  Sons*  Co.  v.  Lock- 
stitch Fence  Co.,  130  111.  660,  22  N. 
£.  518. 

See  §3034. 

2Pooblin^*8  Sons'  Co.  v.  Lock  Stitch 
Fence  Co  ,  130  III.  600,  22  N.  E.  618. 

»Feick  V.  Stephens,  250  Fed.  185 
(apparently  obiter,  as  the  breach  seems 
to  have  been  failure  to  pay  and  not 
renunciation) 

4  The  popgible  justification  for  per- 
mitting the  pnrty  who  is  not  in  de- 
fault to  a^jn'avate  damages  by  con- 
tinuing performance  after  renunciation 
is  considered  in  connection  with  the 
efTect  of  breach  in  general.  See  §§3033 
et  seq. 


I  Marsh  y.  Blackman,  60  Barb.  (K. 
Y.)  329. 

•  See  ch.  LXXXVH. 
7  See  ch.  LXXXIX. 

•  See  ch.  LXXXIX. 
ISee  {3030. 

iSee  §§2801   et  seq. 

«  South  Boulder  A  Rock  Oeek  Ditch 
Co.  V.  Marfell,  15  Colo.  302,  25  Pac 
604;  Morton  v.  Nelson,  145  HI.  586,  32 
N.  E.  016;  Waterman  v.  Bry^on,  178 
la.  35,  158  N.  W.  466;  Raybum  v. 
Comstock,  80  Mich.  448;  Ault  v.  Dustin, 
100  Tenn.  366,  45  S.  W.  981. 

Contra,  Perkins  v.  Frazer,  107  La. 
390.  31  So.  773. 
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not  in  default  has  acted  in  reliance  upon  such  renunciation  in  such 
a  way  that  he  will  be  prejudiced  if  the  party  who  renounced  such 
contract  is  allowed  to  retract  such  renunciation.*  If  the  rcnuhcia- 
tion  of  a  contract  consists  of  the  declarations  of  one  party,  such 
renunciation  may  be  withdrawn  up  to  the  time  that  the  adversary 
party  has  elected  to  treat  it  as  a  discharge,*  at  least  if  no  b)jury  to 
the  adversary  party  will  be  caused  by  such  retraction.* 

If  the  party  who  is  not  in  default  accepts  renunciation  as  a 
breach,  his  damages  are  fixed  as  of  that  time ;  and  he  can  not  recover 
subsequent  damages  although  they  are  not  increased  by  any  further 
performance  on  the  part  of  the  party  who  is  not  in  default,  involv- 
ing any  economic  waste;  but  they  are  merely  increased  hy  the 
j^ccurrence  of  subsequent  events  which  make  performance  more 
/aluable  to  the  party  who  is  not  in  default  than  at  the  time  of  such 
renunciation.^  If  a  party  who  is  to  manage  an  opera-house  for  a 
certain  share  of  the  profits  accepts  renunciation  as  a  breach,  and 
fails  to  tender  performance  on  his  part,  it  is  said  that  he  can  not 
recover  a  share  of  the  profits  of  the  sale  of  such  lease  which  was 
made  after  such  renunciation  was  refused  by  him.* 

§2901.  What  constitutes  rennnciation  —  Formal  rennnciation 
not  essentiaL  It  is  not  necessary  that  a  party  who  attempts  to  repu- 
diate a  contract  should  do  so  in  any  set  or  definite  form.  Any 
expression  of  his  intent  to  renounce  a  contract,  either  by  word  or 
act,  is  sufficient^    The  refusal  of  one  of  the  parties  to  the  contract 


4Raybttni  v.  Comstock,  80  Mich.  448. 

iSwiger  v.  Hnyman,  66  W,  Va.  123, 
107  Am  St.  Rep.  800,  48  S.  £.  830; 
Kelson  v.  Morse,  62  Wis.  240. 

•  Swiger  v.  Hayman,  60  W.  Va.  123, 
107  Am.  St.  Rep.  800,  48  S.  E.  830. 

YQreenwaU  Theatrical  Circuit  Co.  t. 
Markowitz,  07  Ter.  470,  65  L.  R.  A. 
302.  70  S.  W.  1060. 

tQreenwaU  Theatrical  Circuit  Co.  v. 
Markowitz,  07  Tex.  470,  65  L.  R.  A. 
302,  70  S.  W.  1060.  In  view  of  the 
provisions  of  the  contract,  it  may  be 
that  the  manager  was  not  entitled  to 
any  part  of  the  proceeds  of  the  lease; 
but  if  he  had  such  right  under  the 
original  contract,  it  should  not  be  de- 
nied to  him  because  the  other  pnrty 
has  renounced  the  contract.  The  result 
seems  to  be  based  on  the  theory  that. 


although  the  mana^r  had  insisted 
orally  that  the  contract  was  in  force 
and  had  demanded  performance,  he  al- 
leged such  renunciation  as  a  breach  in 
his  petition,  although  he  also  alleged 
the  sale  of  the  lease  as  a  basis  of  re- 
covery. 

1  Connecticut.  Trowbridge  v.  Jeffer- 
Fon  Auto  Co,  02  Conn.  660,  103  Atl. 
843. 

Louisiana.  Johnson  v.  Levy,  122  La. 
118,  47  So.  422. 

Minnesota.  McGuire  v.  J.  Neils  Lum- 
ber Co.,  07  Minn.  203,  107  N.  W.  130. 

Rhode  Island.  Parkinson  v.  Murphy, 
—  R.  L  — ,  107  Atl.  23.5. 

Wisconsin.  Davidor  v.  Bradford,  129 
Wis.  521,  100  N.  W.  576;  Ambler  v. 
Sinaiko,  168  Wis.  286,  170  N.  W.  270. 
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to  perform  it,  or  to  recognize  it  as  a  valid  obligation,  is  a  sufficient 
renunciation.^  If  an  offer  has  been  accepted,  the  declaration  of  the 
offeror  to  the  effect  that  he  made  no  such  offer  and  that  he  will 
not  j)CTform  amounts  to  a  renunciation*  The  declaration  of  one 
of  tlie  ])artios  to  a  contract  to  intermarry,  to  the  effect  that  he 
wishes  to  have  nothing  to  do  with  the  other  party,  is  equivalent 
to  a  refusal  to  perform  the  contract  to  marry.* 

§  2902.  Benunciation  must  be  clear  and  unequivocaL    To  oper- 

atc  as  a  breach  by  renunciation,  however,  the  party  who  renounces 
the  contract  must  do  so  by  a  distinct,  unequivocal  and  absolute 
refusal  to  perform  the  contract  or  to  recognize  it  as  binding  upon 
himJ    If  a  contract  provides  that  A  is  to  have  the  use  of  certain 


2  Connecticut.  Trowbridge  v  Jeffer- 
son Auto  Co,  02  Conn.  56t),  103  AtL 
843. 

Kentucky.  'Wallingford  y.  Aitkins 
(Ky  ).  72  S  W.  794;  Hobbs  v.  Ray 
(Ky.).  96  S.  W.  689,  29  Ky  L.  Rep. 
999. 

Louisiana.  Johnson  y.  Leyy,  122  La. 
118,47  8o.  422. 

Minnesota.  McOuire  y.  J.  Neils  Lam- 
ber  Co .  97  Minn.  293.  107  N    W.  130. 

Vermont.  Ellis'  Admr  y.  Durkee, 
79  Vt   341,  65  Atl.  94. 

Wisconsin.    Dayidor  y.  Bradford,  129 
Wirt.  521,   109  N.  .W.  670;    Ambler  y 
Sinaiko,  108  Wis.  286.  170  N.  W  270 

''By  refusing  to  accept  tlie  tendered 
payments  of  purchase  money  the  de- 
fendants may  haye  lost  some  of  their 
rights,  but  such  refusal  was  not  of 
itself  a  repudiation  of  the  contract, 
and  did  not  give  the  plaintifT  a  right 
of  action,  when  the  time  for  the  con- 
yeyance  to  be  made  had  not  arriyed 
and  no  right  to  or  request  or  demand 
for  the  possession  of  the  land:^  or  any 
of  them  under  the  contract  is  allo(;ed." 
Hall  y.  Northern  &  Southern  Co .  65 
Fla.  2.35,  46  So.  178;  Parkinson  v  Mur- 
phy, —  R.  L  — ,  107  Atl.  235. 

3  Ellis*  Administrator  y.  Durkee,  79 
Vt.  341,  65  Atl.  94. 

It  is  said  that  the  failure  of  the  ad- 


versary party  to  perform  after  such 
renunciation  may  create  a  "presump- 
tion of  mutual  assent  to  a  rescission.** 
Mowry  v  Kirk,  19  O.  S.  375. 

4  Parkinson  y  Murphy,  —  R.  I.  — , 
107  At!   235. 

1  Alabama.  Ollinger  &  Bruce  Dry 
Dock  Co  y  Cibbony,  —  Ala.  — ,  81 
So.  18. 

Delaware.  Uartnett  v  Baker  (Del.), 
66  Atl  672. 

Iowa.  Henderson  y  Henderson,  136 
la  6G4,  114  N  W.  178;  Schillinger  T. 
Bo8rh  Ryan  Grain  Co ,  145  la  750,  122 
N  AV  901  [for  former  opinion  see  116 
N.  W.  1321. 

Kentucky.  Hollerbadi  &  ^Iny  Con- 
tract Co  y.  Wilkin"*,  I.JO  Ky  r»l,  112 
S  W.  1126. 

Maryland.     Mount   Vernon   Brewin;; 
Co   y.  Teschner,  108  Md    158.  16  L    R 
A    (N8.)  768,  69  AtL  702 

Minnesota.  McOuire  v.  J.  Neils  Lum- 
ber Co .  97  Minn.  293,  107  N   W.  130. 

Montana.  Lon;^  y.  Needham,  37 
Mont.  408,  96  Pac.  731. 

New  York.  St.  Regis  Paper  Co  y. 
Srtnta  Clara  Lumber  Co..  180  N.  Y  89, 
78  N  E  701 

North  Carolina.  Edwards  y.  Proctor, 
173  N  Car  41,  91  S.  E.  684;  USalle 
Extension  Uniyersity  v.  Ogburn,  174 
N.  Car.  427,  93  S.  £.  986. 
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realty  and  to  pay  taxes  thereon  and  keep  it  in  repair,  A's  act  in 
leasing  such  realty  does  not  amount  to  a  repudiation  of  the  contract, 
since  by  the  terms  thereof  A  was  not  bound  to  remain  in  possession 
personally.'  If  by  the  contract  between  the  property  owner  and 
the  contractor,  the  property  owner  is  to  pay  premiums  for  the  bond 
of  the  contractor,  the  fact  that  the  bond  which  the  property  owner 
tenders  to  the  contractor  contains  a  formal  recital  of  payment  of 
the  premium  by  the  contractor  does  not  show  a  renunciation  of 
such  provision  of  the  contract  by  the  property  owner.'  A  request 
for  suspension  of  performance  and  for  a  conference  before  per- 
formance was  resumed,  in  order  that  the  parties  might  agree  upon 
the  precise  method  thereof,  does  not  amount  to  a  renunciation/  A 
letter  written  by  an  agent  of  a  corporation,  who  has  made  a  con- 
tract on  its  behalf,  referring  to  it  as  a  quasi-agreement  by  the  cor- 
poration, quoting  the  resolution  under  which  he  is  acting,  question- 
ing his  authority  under  such  resolution  to  make  the  agreement  and 
suggesting  that  the  adversary  party  await  further  action  of  the 
board  of  directors  of  the  corporation  before  proceeding,  is  not 
renunciation.' 

If  the  renunciation  alleged  consists  of  words  and  conduct  of  the 
parties  about  which  'there  is  a  dispute  of  fact,  the  question  of  renun- 
ciation is  for  the  jury.' 


§  2903.  Dispute  as  to  meaning  of  contract.  A  dispute  as  to  the 
meaning  of  the  contract  has  been  held  not  to  amount  to  a  renuncia- 
tion thereof,^  at  least  if  such  dispute  is  left  for  subsequent  adjust- 
ment.' If  one  party  demands  as  performance  more  than  the  adver- 
sary party  concedes,  and  the  parties  then  negotiate  for  arbitration 
of  such  dispute,  such  conduct  is  not  such  renunciation  as  justifies 


Oregon.  Krebs  Hop  Co.  v.  Livefiley, 
51  Or   527,  92  Pac.  1084. 

Tennessee,  John  Deere  Plow  Co.  v. 
Sliellaberger,  140  Tenn.  123,  203  S.  W. 
756 

West  Virginia.  Bannister  v.  Victoria 
Coal  A  Coke  Co .  63  W  Va  502,  61  S. 
K.  33«:  Kobertfi  v.  Amoricnn  Column  ft 
Lnmber  Co .  76  W  Va  200,  85  S.  K. 
535. 

2TTpTn!pr«>n  ▼  Henderson,  136  Ta. 
564.  114  K  W.  178. 

>  Schillinger    ▼.     Bonch-Ryan     Crain 


Co.,  145  la.  750,  122  N.  W.  961  [for 
former  opinion  see  116  N.  W.  132]. 

4  0]lin^r  &  fimce  Dry  Dock  Co.  ▼. 
Oibliony,  —  Ala.  — .  81  So.  18. 

BPinchback  y.  Bessemer  Mining  Co., 
117  N.  Car.  484,  23  S.  E.  425. 

tCunther  v.  Qnnther,  181  Mass.  217, 
63  N.  E.  402. 

1  Ackley  v,  Hnnter-Benn  &  Co.'s  Co., 
166  Ala.  2f»5,  51  So.  064;  Armstrong  ▼. 
Roes,  61  W.  Va.  38,  55  a  E.  805. 

2  Ackley  v.  Hunter-Benn  &  Co.'b  Co., 
166  Ala.  295«  51  So.  961 
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the  adversary  party  in  treating  the  contract  as  discharged.'  If 
there  is  a  genuine  dispute  as  to  the  meaning  of  the  contract,  aud 
one  party  to  such  contract  claims  as  contract  rights  thereunder  more 
than  he  actually  has  under  such  contract,  such  claim  docs  not  of 
itself  amount  to  a  renunciation  of  the  contract.*  If  A  is  bound  by 
a  contract  with  B  to  deliver  ice  to  B  at  some  time  during  the  sea- 
son, letters  written  by  A,  arguing  against  the  propriety  of  B's 
insisting  upon  performance  at  a  time  when  the  market  price  of  ice 
was  so  much  higher  than  it  was  when  A  had  received  ice  from  B, 
in  exchange  for  which  this  ice  was  demanded,  and  requesting  a 
personal  interview,  do  not  amount  to  a  rehunciation.*  If  a  life 
insurance  company  makes  illegal  assessments,  but  does  nothing 
further  to  repudiate  liability  under  the  contract,  this  is  not  breach 
by  renunciation.*  The  principal's  claiming  that  the  agent  under 
a  contract  for  buying  cotton  should  furnish  the  principal  with  an 
invoice  and  further  description  of  the  cotton,  as  well  as  the 
samples  stipulated  for  in  the  contract,  is  not  renunciation.^  If  A 
has  agreed  to  deliver  to  B  such  quantity  of  a  given  article  as  B 
may  order  between  certain  maximum  and  minimum  limits,  A's 
claim  that  he  has  the  right  to  refuse  to  deliver  more  than  the 
minimum  quantity  is  not  of  itself  a  breach  by  renunciation.*  If 
one  party  claims  by  virtue  of  the  contract  a  riglit  to  forfeit  it  under 
existing  conditions,  his  ineffectual  attempt  to  declare  such  for* 
feiture  is  not  a  renunciation.'  The  fact  that  one  of  the  parties  has 
made  an  overcharge  when  he  renders  his  statement,  and  that  he 


3  St.  Regis  Paper  Co.  t.  Santa  Clara 
Lumber  Co.,  186  N.  Y.  8»,  78  N.  E.  701. 

4  Alabama.  Ackley  t.  Hunter-Benn 
&  Co.'s  Co.,  160  Ala.  205,  61  So.  064. 

Illinois.  Lundalil  v.  Hansen,  147  IlL 
604,  3r>  N.  E.  741. 

Montana.  Long  v.  Needbam,  37 
Mont.  40ft,  96  Pac.  731. 

New  York.  St.  Regis  Paper  Co.  v. 
Santa  Clara  Lumber  Co.,  186  N.  Y.  89, 
78  N.  E.  701. 

Tennessee.  Southern  Publishing  As- 
Bociation  v.  Clements  Paper  Co.,  139 
Tcnn.  429,  L.  R.  A.  1918D,  580,  201  S. 
W.  745. 

Vermont.  Eraack  v.  Hughes,  74  Vt. 
382,  52  Atl.  1061. 


IDingley  v.  Oler,  117  U.  S.  490,  20 
L.  ed.  984. 

iLee  V.  Mutual  Reserve  Fund  Life 
Association,  97  Va.  160,  33  S.  E.  556. 

Injunction  will  lie  to  determine  the 
rights  of  the  policyholders  or  membem, 
and  to  restrain  the  insurance  company 
from  demanding  illegal  assessments. 
Tusant  v.  Grand  Lodge  Ancient  Order 
of  United  Workmen,  183  la.  480,  L.  R. 
A.  1918P,  452,  163  N.  W.  690. 

7  Bell  V.  Maximos,  85  Tex.  140,  19 
S.  W.  1070. 

•  Southern  Publishing  Association  ▼. 
Clements  Paper  Co..  139  Tenn.  429,  h. 
R.  A.  1018D,  580,  201  S.  W.  745. 

ILundabl  v.  Hansen,  147  111.  504,  35 
N.  B.  741. 
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demands  more  than  is  due  by  the  terms  of  the  contract,  does  not 
justify  the  adversary  party  in  treating  the  contract  as  discharged.** 
It  has  been  held,  however,  that  a  demand  by  one  of  the  parties 
for  performance  in  excess  of  that  required  by  the  contract,  if 
persisted  in  down  to  the  time  of  performance,  excuses  the  adver- 
sary party  from  proceeding  with  performance  while  such  dispute 
continues ;  **  and  accordingly  the  adversary  party  is  not  liable  for 
delay  caused  by  such  dispute." 

§  2904.  Bequest  or  demand  for  modification  as  breach.    As  has 

already  been  stated,  a  prior  valid  contract  can  not  be  abrogated  or 
modilSed  by  an  alleged  new  contract  unless  both  parties  assent 
thereto.* 

An  attempt  to  get  a  favorable  modification  of  a  contract  is  not 
a  renunciation  thereof.*  A  claim  by  one  of  the  parties  to  a  con- 
tract that  the  terms  of  the  contract  had  been  modified  by  a  sub- 
sequent new  contract,  does  not  amount  to  a  renunciation  of  the 
original  contract.^ 

If,  however,  one  party  manifests  his  intention  in  unequivocal 
language  not  to  perform  the  contract  unless  the  adversary  party 
consents  to  a  modification  thereof,  this  may  amount  to  a  breach,^ 
but  it  can  not  relieve  him  from  liability  under  his  contract.  If 
one  of  the  parties  to  the  contract  notifies  the  adversary  party  that 
he  wnll  not  perform  unless  such  adversary  assents  to  the  modi- 


lOLaSalle  Extension  University  v. 
Ogburn,  174  N.  Car.  427,  03  S  E.  086 
(obiter). 

11  Edward  £.  Gillen  Co.  v.  John  H. 
Parker  Co.,  —  Wis.  — ,  171  N.  W.  01. 

12  Edward  E.  Gillen  Co.  v.  John  H. 
Parker  Co.,  —  Wis.  — ,  171  N.  W.  61. 

1  See  §  2458. 

See  also,  Tasant  y.  Grand  Lodge  An- 
cient Order  of  United  Workmen,  183 
la.  480.  L.  R.  A.  1018F,  452,  163  N.  W. 
600;  Petersburg  Fire  Brick  &  Tile  Co. 
V.  American  Clay  Machinery  Co.,  80 
O.  S.  365,  L.  R.  A.  1015B,  636,  106  N. 
£.  33. 

2  Bernstein  v.  Meech,  130  N.  Y.  354, 
20  N.  E.  255. 

3  Bannister  v.  Victoria  Coal  ft  Coke 
Co.,  63  W.  Va.  602,  61  S.  E.  338. 


4  Connecticut.  Trowbridge  v.  Jeffer- 
son Auto  Co.,  02  Conn.  669,  103  At). 
843. 

Georgia.  Oklahoma  Vinegar  Co.  v. 
Carter,  116  Ga.  140,  04  Am.  St.  Rep. 
112,  50  L.  R.  A.  122,  42  S.  E.  378. 

Iowa.  Davis  v.  Campbell,  03  la.  524, 
61  N.  W.  1053. 

Kansas.  Guild  v.  Atchison,  Topeka 
&  Santa  Fe  Ry.,  57  Kan.  70,  57  Am. 
St.  Rep.  312,  33  L.  R.  A.  77,  45  Pac.  82. 

Massachusetts.  Martin  v.  Meles,  179 
Mass.  114,  60  N.  E.  307. 

New  York.  National  Contracting  Co. 
V.  Hudson  River  Water  Power  Co.,  192 
N.  Y.  200,  84  N.  E.  065. 

Ohio.  Petersburg  Fire  Brick  &  Tile 
Co.  V.  American  Clay  Machinery  Co^ 
80  O.  S.  365,  L.  R.  A.  1915B,  536,  106 
N.  E.  33. 
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ficalioii  of  tho  contrai't  by  the  nddilioii  of  cerluiii  new  terms,  such 
coiidiuft  siinuuiits  1o  a  nMiiiiK*iati(Mi  of  the  coiitraet.'  Such  conduct 
is  a  breai'li,  but  does  not  opnate  as  u  new  contract,  if  a  party  to 
a  building  contract  denninds  that  the  adversary  party  assent  to  the 
modification  of  the  plans  before  he  proceeds  with  performance, 
such  conduct  is  retuinciation  >\'hich  Ihe  adversary  party  may  treat 
as  breach.^  If  A  has  agreed  to  construct  an  ice  plant  and  refuses 
to  complete  it  unless  Ihe  adversary  party  will  waive  a  claim  for 
damages,  such  refusal  is  a  breach.^  A  refusal  to  perform  a  contract 
of  sale  unless  the  adversary  party  consents  to  a  modification  of  the 


B  Connecticut.  Trowbriil^e  v.  Jeffer- 
son Auto  C«).,  1)2  Cuiiii.  5«l),  103  Atl 
843. 

Delaware.  JuUnnun  Forge  Co.  v. 
Leonard,  3  Penn.  (DiO.)  312,  94  Am. 
St.  Rep.  86,  61  Atl.  306. 

Massachusetts.  StephenHon  v.  Cady, 
117  Mass.  0. 

New  Jersey.  Blackburn  v.  Reilly,  47 
N.  J.  L  200,  54  Am.  Rep.  159,  1  Atl.  27 

New  York.  National  Contraetin«^  Co. 
V.  Hudmm  River  Water  Power  Co,  192 
N.  Y.  209,  84  N.  E.  905. 

Ohio.  Petersburg  Fire  Brick  &  Tile 
Co.  V.  American  Clay  Maehinery  Co, 
89  O.  S.  365,  L.  B.  A.  1015B,  .'S-Ki,  lOG 
K.  £.  33. 

•  National  Contracting  Co.  v.  Uud-son 
River  Water  Power  Co ,  192  N.  Y.  209, 
84  N.  E.  906. 

'It  is  also  urged  that  even  if  the 
defendant  erred  in  the  claim  made  by 
it  during  its  controversy  with  tlie 
plaintiff,  that  did  not  ncceHHurily 
justify  the  plaintiff  in  abandoning  the 
work.  Doubtless  there  was  a  locus 
paenitentiae  some  roa<onablf  time 
during  which  the  defendant  might 
have  become  aware  that  it  was  in  er- 
ror and  receded  from  its  ponition  It 
is  not  every  unfounded  or  ille^'al  claim 
a  party  may  make  during  the  prosecu- 
tion of  a  large  contract  that  justiBes 
the  other  in  abandoning  the  contract 
for  a  breach.  But  on  this  question 
the  learned  referee  has  found  that  the 


plans  furnished  by  the  defendant  for 
^.in  cartii  dam  with  nuisonry  core  'were 
never  withdrawn,  nor  was  the  plain- 
tiff ever  advised  that  they  would  be 
withdrawn,  or  that  the  original  plans 
would  be  r(>stored.*  It  is  true  that  the 
learned  referee  in  his  second  conclu- 
sion of  law  finds  that  the  acts  of  the 
defendant  referred  to  in  hist  findings 
of  fact  did  not  couHtitute  a  breach  of 
ihu  contract  on  its  part; 'and  it  is 
alho  true  that  on  appeal  we  may  treat 
a  conclusion  of  law  as  a  finding  of 
fact,  if  in  reality  it  is  such.  But  no 
one  knew  better  than  the  learned  ref- 
eree who  tried  this  cause  the  distinc- 
tion between  findings  of  fact  and  con- 
clusions of  law,  and  it  is  apparent  that 
his  disposition  of  the  case  was  gov- 
erned by  what  he  deemed  the  rules  of 
law  laid  down  in  the  decisions  of  the 
appellate  tribunals  on  the  earlier  ap- 
peals. We  should  not  be  astute  to 
construe  as  a  finding  of  fact  that  which 
tlie  referee  never  intendinl  to  be  such. 
There  U  no  finding  that  the  defendant 
was  willing  to  carry  out  the  contract 
on  its  part,  and  under  our  construc- 
tion of  the  rights  of  the  parties  the 
facty  found  by  the  referee  negative 
any  such  willingness."  National  Con- 
tracting Co  v  ITudson  River  Water 
Power  Co,  192  N.  Y.  209,  84  N.  E. 
905. 

YBryson   v.    McCone,   121    Cal.    163, 
53  Pac.  037. 


5127 


Breach 


§2905 


price,  amounts  to  a- renunciation  of  the  contract.'  If  a  contract  for 
the  sale  of  goods  provides  for  its  sale  on  credit,  the  refusal  of  the 
seller  to  deliver  the  goods  unless  the  buyer  will  deliver  notes  for 
the  purchase  price  thereof  before  such  goods  are  delivered,  amounts 
to  a  renunciation  of  the  contract,'  especially  if  the  seller  demands 
that  such  notes  be  delivered  at  a  place  other  than  that  fixed  by  the 
contract  for  the  delivery  of  the  goodsJ' 


§  2905*  Benunciation  as  to  present  or  future  time.  To  amount 
to  renuDciation  the  declaration  of  the  party  renouncing  must  refer 
to  the  present  time,  and  must  show  that  he  does  not  look  upon  it 
as  binding  him.  His  statement  while  performing  in  good  faith  that 
he  intends  to  abandon  at  some  time  in  the  future  does  not  amount 
to  breach  by  renunciationJ  If  the  parties  have  reduced  the  con- 
tract to  writing  under  the  agreement  that  it  should  be  sent  to  one 
of  them  when  in  final  form  for  his  signature,  his  previous  state- 
ment to  the  agent  of  the  adversary  party  that  he  would  not  sign 
such  contract  unless  it  wds  modified  in  a  certain  respect,  is  not  a 
renunciation.^  A  statement  of  a  party  to  the  effect  that  he  has  not 
at  that  time  the  financial  ability  to  perform  certain  covenants  which 
call  for  future  performance,  does  not  amount  to  a  repudiation  of 
the  contract  if  he  recognizes  it  as  in  effect  and  attempts  in  good 
faith  to  perform.' 


t  Trowbridge  y.  Jeffemon  Auto  Co., 
92  Conn.  560^  103  Ail.  843. 

•  Petersburg  Fire,  Brick  &  Tile  Co. 
V.  American  Gay  Machinery  Co.,  89 
O.  S.  366,  L.  n.  A.  1915B,  530,  106  N.  E. 
33. 

IBPeteraborg  Fire,  Brick  &  Tile  Go. 
V.  American  Clay  Machinery  Co.,  89 
O.  S.  366,  L.  R.  A.  1916B,  636,  106  N.  E. 
33. 

1  England.  Johnstone  v  Milling,  L. 
R.  16  Q.  B.  Div.  460. 

United  States.  Smoot's  Case,  82  U. 
8.   (16  Wall.)   36,  21  L.  ed.  107. 

Iowa.  NancolaR  v.  HitafTer,  136  la. 
341,  12  L.  R.  A.  (N.8.)  864,  112  N.  W. 
382. 

Kentucky.  Hollerbach  k  May  Con- 
tract Co.  y.  Wilkins,  130  Ky.  61,  112 
S.  W.   1126. 


West  Virginia.  Swiger  v.  Hayman» 
66  W.  Va.  123,  107  Am.  St.  Rep.  899. 
48  S.  E.   839    (obiter). 

Texas.  Kilgore  v.  Educational  So- 
ciety, 90  Tex.  139,  37  S.  W.  698. 

See  also,  Maud  v.  Maud,  33  O.  S. 
147,  in  wliicli,  liowever,  it  is  possible 
that  there  waH  no  renunciation  at  all 
but  merely  a  demand  for  performance 
in  ueconlanci*  with  its  terms  and  a 
refusal   lo  consent  to  any  alteration. 

2  TTollerbach  &  May  Contract  Co.  v. 
Wilkind,   130  Ky.  r,l.   112  S.  W.   1126. 

S.TohnHtonc  v.  Millin^i:,  L.  R.  16  Q. 
B.  Div.  400;  Nancolas  v.  HitafTer,  136 
Ta.  341,  12  L.  R.  A.  (N.S.)  864,  112 
N.  W.  382. 

Contra,  Hobbs  ▼.  Columbia  Falls 
Brick  Co.,  167  Mass.  109,  31  N.  K  766. 
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§  2906.  Boinnciatioii  of  part  of  contntct.  It  is  sometimes  said 
that  renunciation  can  not  be  regarded  as  a  breach  unless  it  is 
renunciation  of  the  entire  contract,  or  of  the  entire  performance 
which  is  due  under  the  contract^  This  statement  of  the  law  is  too 
extreme  and  probably  is  not  intended  to  be  taken  literally.  From 
its  nature  renunciation  is  generally  a  breach  of  the  entire  con- 
tract ;  ^  but  if  one  of  the  parties  has  refused  in  advance  to  perfonfi 
a  part  of  the  contract,  but  has  expressed  his  willingness  to  perform 
the  rest  of  the  contract,  it  would  seem  that  the  rules  which  apply 
to  the  relation  of  the  covenants  to  the  entire  contract  in  breach  in 
general,^  should  apply  to  cases  of  this  sort;  and  that  if  such  renun- 
ciation is  a  renunciation  of  a  vital  term  of  the  contract  on  the 
one  hand,  it  should  operate  as  a  discharge  of  the  entire  contract 
at  the  election  of  the  adversary  party,  although  the  renunciation 
is  not  a  renunciation  of  the  entire  contract;^  while  if  the  renun- 
ciation is  of  a  minor  or  subsidiary  provision  for  which  compensa- 
tion can  be  made  in  damages,  the  adversary  party  can  not  treat 
such  renunciation  as  a  discharge  of  the  entire  contract.* 

§  2907*  Damages  in  case  of  breach  by  renimciatioiL  If  a  con- 
tract is  broken  by  renunciation  before  performance  is  due,  the 
adversary  party  may  recover  damages  occasioned  by  such  breach, 
but  he  can  not,  without  performance,  recover  upon  the  contract  as 
4f  he  had  performed  the  same.^  Under  a  contract  giving  to  A  the 
option  to  sell  a  certain  business  for  twenty-five  thousand  dollars  or 
more,  his  commission  to  be  whatever  he  sells  it  for  in  excess  of 
twenty-five  thousand  dollars,  A  can  not  recover  from  the  vendor 
as  if  he  had  performed  where  the  vendor  refuses  to  allow  him  to 
perform.^  If  A  repudiates  a  contract  whereby  he  has  agreed  to  pay 
for  scales  which  B  is  to  build  on  A's  premises,  B  can  not  thereafter 
forward  such  scales  and  recover  the  contract  price.'    If,  on  the 


1  McPhenon  v.  Hattich,  10  Ariz.  104, 
85  Pac.  731;  Bannister  v.  Victoria 
Coal  &  Coke  Co.,  63  W.  Va.  602,  61 
S.  E.  338. 

2  See  IS  2882  et  aeq. 

3  See  §§  2081  et  seq. 

4  Schillinger  y.  BoAch-Ryan  Grain  Co., 
145  la.  750,  122  N.  W.  961  [affirming, 
no  N.  W.  132];  Krebs  Hop  Co.  ▼. 
Livesley,  51  Or.  627,  02  Pac  1084. 

See  §2086. 

I  McPherson  y.  Hattidi,  10  Ariz.  104, 
85    Par.    731;    Bannister    v.    Victoria 


Coal  &  Coke  Co.,  63  W.  Va.  602,  61 
S>  K.  338. 

See  IS  2981  et  seq. 

1  Thompson  y.  Kyle,  30  Fla.  682,  68 
Am.  St    Rep.  103,  23  So.  12. 

See  S  2884  and  ch.  LXXXVH. 

2  Thompson  y.  Kyle,  30  Fla.  682,  68 
Am.  St.  Rep.  103,  23  So.  12. 

SMoline  Scale  Co.  y.  Beed,  52  la. 
807,  36  Am.  Rep.  272,  3  N.  W.  06.  (B 
has  not  performed  the  contract  as  he 
has  not  built  the  scales.) 
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other  hand,  the  broker  has  secured  a  eustomer  for  his  principal 
before  the  principal  has  repudiated  the  contract,  the  principal  is 
bound  to  pay  the  compensation  agreed  upon.^  If  the  party  in 
default  elects  to  treat  the  contract  as  a  valid  and  subsisting  obliga* 
tion,  the  damages  which  he  may  recover  for  the  breach  are  to  be 
measured  as  of  the  time  fixed  by  the  contract  for  performance,  if 
the  party  who  has  repudiated  the  contract  persists  in  his  refusal 
to  perform.'  Under  a  contract  to  deliver  certain  articles  as  the 
adversary  party  may  need  them,  the  time  for  estimating  the  dam- 
age of  the  party  who  is  not  in  default  can  not  be  changed  in 
accordance  with  his  wish  by  the  renunciation  of  such  contract  by 
the  adversary  party;*  but  the  party  not  in  default  may  buy  such 
property  as  he  needs  it,  and  th^  damages  will  be  fixed  by  the  dif- 
ference between  the  contract  price  and  the  market  price  at  such 
times  as  the  party  not  in  default  may  actually  need  such  articles.' 
This  view  does  not  affect  A's  right  of  action,  but  merely  the  meas« 
lire  of  his  damages. 

On  the  other  hand,  if  the  party  who  is  not  in  default  elects  to 
treat  such  renunciation  as  a  breach,  it  has  been  held  that  he  may 
treat  the  amount  of  his  damages  as  fixed  by  the  condition  of  affairs 
at  the  date  of  such  renunciation.'  If  a  contract  of  sale  is  renounced 
by  the  seller  before  the  time  of  performance,  the  buyer  may  pur- 
chase such  articles  at  once,  and  the  measure  of  damages  will  be  the 
difference  between  the  contract  price  and  the  market  price  at  the 
date  of  such  renunciation.'  If  one  of  two  joint  buyers  renounces 
his  contract  with  the  other,  such  other  may  settle  at  once  with  the 
vendor.* 

B.     RENUNaATION  ^VHEN  PERFORMANCE  IS  DUE 

§2908.  Renunciation  when  performance  is  dne-rOeneral  prin- 
ciples. If  a  party  to  a  contract  repudiates  the  contract,  or  refuses 
to  perform  it  when  the  time  for  performance  on   his  part  has 

4McDennott    v.    Mfthoney,    130    la.  637;  Kansas  Flour  Mills  Co.  ▼.  Brandt, 

292.   115    N.    W.   32,    llfl    N.    W.   788.  08  Kan.  587.  L.  R.  A    1917A,  1000.  158 

:  BLong  V.  Conklin.  75  111.  32;  Mount  Pac.    1120;    Davidor   ▼.    Bradford,    129 

Vernon  Brewing  Co.   v.  Teschner,   108  Wis.  524.  100  N.  W.  676. 

Md.   158.    16  L.    R    A.    (NS)    758.  60  Sec  H  2808 

Atl.  702.  »Knnsns  Flour  Mills  Co,  v.  Brandt, 

•  Long  V.   Conklin.  75   TU.  32.  08  Kan    587.  L    R.  A.  1017A.  1000,  158 
7  Long  V.  Conklin.  75  III    .32.  Par    1120. 

•  McAllister  v.  Safley.  65  Ta    710.  23  W  Oavirlor  v.  Bradford.  120  Wis.  524, 
N.  W.  130;    Durkee  v*  Gunn.  41    Knn        109  N.  W.  576. 

496,    13    Am.    St.    Rep.    300,    21    Pac. 
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arrived,  or  while  the  adversary  party  is  performing  the  contract  on 
his  part,  such  renunciation  is  held  to  amount  to  a  breach  which 
operates  as  a  discharge,^  even  in  jurisdictions  in  which  it  is  held 
that  there  can  not  be  a  breach  by  renunciation  before  the  time  for 
performance  has  arrived.*  If  the  adversary  party  has  already  done 
cvrrylhing  to  be  done  by  him  under  the  terms  of  the  contract,  a 
right  of  action  exists  in  his  favor  at  once.'  If  he  has  not  per- 
formed, siicli  breach  gives  a  right  of  action  to  the  adversary  party 
at  onco,  1  hough  he  has  not  performed  the  covenants  of  the  contract 
on  his  part  to  be  performed.*  Breach  by  renunciation  during  per- 
formance excuses  further  performance  by  the  adversary  party  as  a 
condition  precedent  to  recovery  on  his  part.*  Such  breach  also 
excuses  performance  of  other  acts  which  by  the  terms  of  the  con- 


lEnglaad.     General    Billpostin^   Co. 
▼.  Atkinson  [lOOO],  A    C.  118  [adirm- 
ing  (1908),  I  Ch.  537];  Measures  Bros 
▼.  Measures  [1910],  2  Ch.  248  [affirm- 
ing (1910),  1  Ch    336]. 

United  States.  Anvil  Minin<;  Co.  v. 
Humble,  153  U.  S  540,  38  L  ed  814; 
Edward  Ilines  Lumber  Co.  v.  Alley, 
73  Fed  603;  Shubort  v.  Rosenbertrer, 
204  Fed  934,  45  L.  R  A.  (N.S  )  1062; 
Knotts  V.  Clark  Construction  Co,  249 
Fed.  181 

California.  McConnell  ▼.  Corona 
City  Water  Co,  149  Cal  60,  8  L.  R. 
A    (N.S.)   1171,  85  Pac   929. 

District  of  Columbia.  Landvoigt  ▼. 
Paul,  27  1).  C.  App   423 

Georgia  Timmorman  v.  Stanley, 
12:{  Oa  850,  1  L.  R  A  (N.S.)  379,  61 
S.   K.  760 

Massachusetts.  Dourilas  v.  Lowell, 
194  MflPR  20S.  SO  N  K.  510;  Parrot 
V.  Mexican  Central  Ry ,  207  Mass. 
184.  34  L.  R.  A.  (NS.)  261.  93  N.  E. 
500. 

Minnesota.  Benson  v.  Larson,  95 
Minn    438,  111   Am.  St    Rep.  479,  104 

N.  W.  .nn7. 

Nebraska.  Howard  County  v.  Pesha, 
_   Neb.  — ,  172  N    W.  65. 

Nevada.  Bradley  v.  Nevada-Cali- 
fornia-Oregon Ry.,  42  Nev.  411,  178 
Pac.  906. 


New  York.  Burt  is  v.  Thompson,  42 
N   Y.  246,  1  Am.  Rep   616. 

Ohio.  Petersburg  Fire,  Brick  ft 
Tile  Co.  V.  American  Clay  Machinery 
Co ,  89  0.  S.  365,  L.  R  A.  1015B,  536, 
106  N.  E   33. 

Pennsylvania.  Dobbling  v.  York 
Springs  Ry.,  207  Pa.  St.  123,  56  Atl. 
349. 

Washington.  Bishop  v.  T.  Ryan 
Construction  Co.,  —  Wasli.  — ,  180  Pac. 
126. 

Wisconsin.  Richards  v.  Manitowoc 
ft  Northern  Traction  Co,  140  Wis.  85, 
121  N    W.  937. 

2  Douglass  V.  Lowell,  194  Mass.  268, 
80  N.  E.  610;  Parrot  v.  Mexican 
Central  Ry.,  207  Mass.  184,  34  L.  R. 
A  (NS)  261,  93  N.  E  590;  Howard 
County  V.  Pesha,  —  Neb.  — ,  172  N. 
W.  65. 

3  Hand  v.  Gas  Engine  ft  Power  Oo.t 
167  N  Y.  142.  60  N.  E.  425. 

4MoConnell  v.  Corona  City  Water 
Co.,  149  Cal.  60.  8  L  R.  A.  (N.S.)  1171, 
85  Pac.  929;  Thompson  v.  Brown,  106 
la.  367,  76  N.  W.  819;  Parrot  v.  Mex- 
ican Central  Ry.,  207  Maas.  184,  34  L. 
R.  A.  (NS.)  261,  93  N.  E.  590;  Chap- 
man V.  Ry.,  146  Mo.  481,  48  S.  W.  646. 

■  McElwee  v.  Improvement  Co.,  54 
Fed.  627;  McConnell  v.  Corona  City 
Water  Co..  149  OaL  60,  8  L.   R.  A. 
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tract  would  have  been  conditions  precedent,  which  would  have  to 
be  performed  before  performauce  by  the  adversary  party  could  be 
required.*  Further  demand  is  not  necessary  to  put  the  party  break- 
ing the  contract  in  default,  even  if  such  demand  and  tender  of 
jierformance  would  otherwise  be  a  covenant  concurrent  with  the 
tsoveuants  of  the  party  breaking  the  contracts  In  cases  of  breach 
during  performance  it  is  no  defense  that  the  work  done  under  the 
contract  has  been  of  no  benefit  to  the  party  in  default.' 

§2909.  What  amonnts  to  renunciation.  Conduct  relied  upon 
as  renunciation  must  be  unequivocal.^  Conduct  induced  by  the 
belief  that  the  adversary  party  has  himself  abandoned  the  contract 
can  not  be  treated  as  renunciation.^  Renunciation  does  not  exist 
because  of  a  request  for  a  modification  or  rescission'  of  the 
contract, 

A  notice  by  an  unauthorized  agent  of  a  private  corporation,*  or 
of  a  public  corporation,'  can  not  operate  as  a  discharge  of  a  con- 
tract to  which  such  corporation  is  a  party.  Repudiation  of  a  con- 
tract between  a  partnership  and  another,  if  made  by  one  of  the 
partners,  discharges  the  contract.' 

To  constitute  discharge  the  renunciation  must  go  to  the  entire 
contract.  A  refusal  to  perform  one  of  several  covenants,  and  one 
not  the  vital  feature  of  the  contract,  is  not  discharge.'' 

A  renunciation  of  a  vital  term  of  the  contract  operates  as  a 
discharge  of  the  entire  contract.'    A  renunciation  by  the  employer 


(N.S.)  1171,  85  Pac.  920;  Tex  tor  v. 
HutchingB,  62  Mil.  150 j  Bisliop  v.  T. 
Ryan  Cunstniciion  Co.,  106  Wabli.  254, 
ISO  Puc.  126. 

See,  apparently  contra,  Mowry  v. 
Kirk,  19  O.  S.  375. 

i  Anderson  v.  McDonald,  31  Wash. 
274,  71  Pac.  1037. 

See  §2892. 

ILoeb  V.  Stem,  198  HI.  371,  64  N. 
E.  1048;  McWilliama  v.  Brookens,  39 
Wis.  334;  Bigelow  v.  Chicago,  Burling- 
ton &  Northern  By,  104  WU.  109.  80 
N.  W.  95. 

t  Thompson  v.  Brown,  106  Ta.  367, 
76  N.  W.  819. 

IHall  V.  Northern  &  Southern  Co., 
65  Fla.  235,  Aa  So.  178;  lIou;;liton  v. 
Callahan,  3  Wanh.  158,  28  Pac.  377. 

2  Newton  v.  Van  Dusen,  47  Minn. 
487,  60  N.  W.  820. 


« McGregor  v.  Boss,  96  ^liih.  103, 
55  N.  W.  658. 

4  Bradford  Belting  Co.  v.  Gibson,  68 
O.  S.  442,  67  N.  E.  888. 

STempe  v.  Corboll  (Ariz.),  L.  B.  A. 
1915E,  681,  147  Pac.  745. 

•  Bryson  v.  McCone,  121  Cal.  153,  53 
Pac.  637;  Gross  v.  Lewis,  54  W.  Va. 
433,  46  S.  E.  174. 

7  Central  Appalachian  Co.  t.  Bu- 
chanan, 73  Fed.  1006;  Gninwald  ▼. 
Hahn,  176  Pa.  St.  37,  34  Atl.  972. 

t  General  Billposting  Co.  v.  Atkin- 
son [19091,  A.  C.  118  [affirming  (1908), 
1  Ch.  537] ;  Measures  Bros.  v.  Measures 
[1910],  2  Ch.  248  [affirming  (1910), 
1  Ch.  3301;  Gibson  v.  Wheldon,  82  Vt. 
175,  72  Atl.  909. 

See  §  2986. 
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of  a  contract  of  employment  during  performance,  operates  to  dis- 
charge the  employe  from  a  covenant  on  his  part  not  to  compete 
with  his  employer  for  a  certain  time  after  the  termination  of  such 
contract.*  If  A  has  employed  B  to  do  certain  work,  a  notice  by 
A  to  B  that  A  has  employed  C  to  do  such  work  is  a  renunciation 
which  B  may  treat  as  a  discharge,^*  even  if  A  suggests  that  B 
should  assist  CJ^  Tender  of  defective  performance  does  not  of 
itself  amount  to  a  renunciation ;  ^^  and  if,  on  demand  for  complete 
performance,  such  performance  is  tendered,  the  prior  tender  of 
defective  performance  does  not  operate  as  a  discharge." 

§2910.  Effect  of  renunciation.  Benunciation  when  perform- 
ance is  due  amounts  to  breach,  with  all  the  consequences  thereof.* 
The  party  in  default  can  not,  after  renunciation  during  perform- 
ance, which  has  been  treated  by  the  adversary  party  as  a  breach 
amounting  to  a  discharge,  elect  to  treat  the  contract  as  still  in 
force.'  After  a  contractor  has  treated  a  contract  as  discharged  on 
notice  from  the  adversary  party  to  stop  work,  a  subsequent  notice 
by  such  party  several  months  later,  to  resume  performance,  does 
not  prevent  such  prior  notice  from  operating  as  a  discharge,'  espe- 
cially if  the  contractor  has  so  altered  his  position  that  it  is  imprac- 
ticable for  him  to  resume  performance.^  Refusal  to  perform  waives 
the  duty  of  the  adversary  party  to  make  a  subsequent  tender.* 

§2911.  SpeciAe  ezamples  of  renimeiation.  If  the  purchaser  of 
land  under  an  executory  contract  refuses  to  accept  the  debt  or  to 
pay  for  the  land,  such  refusal  excuses  the  vendor  from  tendering 
performance.*  Under  a  contract  to  repurchase  certain  notes  on 
thirty  days'  notice,  refusal  to  take  such  notes  when  notice  is  given 
excuses  tender  at  the  end  of  thirty  days.'    A  notice  by  a  railroad 


t  General  BiUpoRtlng  Co.  v.  Atkinson 
[1000],  A.  C.  118  [afflrminp:  (1008), 
1  Ch.  5371;  HeaRures  Bros.  ▼.  MeaBurea 
[1010],  2  Ch.  248  [affirming  (1010),  I 
Ch.  336]. 

10  Gibson  v.  Wheldon,  82  Vt.  175,  72 
Atl.  900. 

It  Gibson  v.  Wheldon,  82  Vt.  175,  72 
Atl.  900. 

12Borrownian  v.  Free,  L.  R.  4  Q.  B. 
D.  600;  Klfrar  v.  NewhaU,  —  Mass  — , 
126  N.  E.  661. 

M  Elgar  V.  NewhaU,  —  Mass.  — ,  126 
N.  K  66L 


1  See  §  2008. 

8  Bradley  ▼.  Nevada-CaKfornia-Ore* 
gon  Rj.,  42  Nev.  411,  178  Pac.  006; 
Cochran  y.  Yoho,  34  Wash.  238,  75  Pac 
815. 

3  Bradley  v.  Nevada-California-Ore- 
gon Ry.,  42  Nev.  411,  178  Pac.  006. 

4  Bradley  v.  Nevada-Calif omia-Ore- 
gon  Ry.,  42  Nev.  411,  178  Pac,  006. 

•  See  §§  2872  and  3023  et  seq. 

IMcWilliams  v.  Brookens,  30  Wis. 
834. 

2Loeb  V.  Stem,  108  111.  871»  64  N. 
E.    1043. 
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company  which  has  agreed  to  furnish  cars  that  it  will  not  furnish 
such  cars,  excuses  further  demand  therefor.'  Befusal  by  one  who 
has  agreed  to  furnish  logs  to  be  sawed  at  a  specified  price  excuses 
further  performance  or  tender.  The  fact  that  the  adversary  party 
thereafter  sells  his  mill  does  not  prevent  him  from  recovering  dam- 
ages.* If  a  party  to  a  contract  refuses  to  pay  the  other  when 
payment  is  due,  and  refuses  to  take  any  steps  to  determine  the 
amount  which  is  actually  due,  the  adversary  party  may  treat  such 
refusal  as  a  discharge.' 

If  the  party  for  whom  a  building  or  construction  contract  is  to 
be  performed,  orders  the  contractor  to  cease  performance,  such 
conduct  operates  as  a  discharge  of  the  contract.*  If  a  property 
owner  refuses  to  make  payments  to  the  contractor  in  instalments 
as  required  by  the  terms  of  the  contract,  the  contractor  may  treat 
such  refusal  as  a  discharge  and  maintain  an  action  at  once  to 
recover  damages.^  If  the  owner  renounces  a  building  contract  dur- 
ing performance,  the  contractor  may  recover  at  the  contract  rate 
for  what  has  been  performed,  including  a  percentage  of  the  con- 
tract price  which  by  the  contract  was  to  be  retained  if  the  con- 
tract was  performed.'  If  A  has  entered  into  a  contract  with  B» 
by  which  B  is  to  construct  a  tunnel  for  A,  and  A  is  to  furnish  tim« 
ber,  A's  refusal  to  furnish  timber  discharges  B  from  further  per- 
formance.' If  the  contractor  refuses  to  construct  a  building  in 
accordance  with  the  terms  of  the  contract,  the  property  owner  may 
treat  such  refusal  as  a  discharge ;  ^'  and  the  effect  of  such  refusal 
as  a  discharge  is  not  obviated  by  the  subsequent  offer  of  the  con- 
tractor to  perform  in  a  manner  different  from  that  required  by  the 
contract.^^  A  repudiation  of  a  building  contract  excuses  the  con- 
tractor from  the  obligation  of  procuring  or  attempting  to  procure 
the  certificate  of  the  engineer  as  a  condition  precedent  to  pay- 
ment," or  ftrom  reference  to  arbitration."    Abandonment  of  a  build- 


9  Bigelow  V.  Chicago,  Burlington  ft 
Northern  Ry.,  104  Wis.  109,  80  N.  W. 
95. 

4  Dunn  V,  Johnson,  33  Ind.  54,  5  Am. 
Rep.  177. 

5  Disliop  V.  T.  Ryan  Construction  Co., 
10«  Wasli.  2r>4,  180  Pac.  120. 

•  Bradley  v.  Nevada-California -Ore- 
gon Ry.,  42  Nev.  411,  178  Pac.  006. 

7  Knotts  V.  Clark  Construction  Co., 
249  Fed.  181. 

S  Howard  County  v.  Pesha,  —  Neb. 
— ,  172  N.  W.  56. 


tMcConnell  v.  Corona  City  Water 
Co.,  149  Cal.  CO,  8  L.  R.  A.  (N.S.)  1171, 
85  Pac.  929. 

10  Douglas  ▼.  Lowell,  104  Mass.  208, 
80  N.  E   610. 

It  Douglas  V.  Lowell,  104  Mass.  268, 
80  N.  E.  610. 

12  Smith  V.  Wetmore,  167  N.  Y.  234, 
60  N.  E.  419. 

ItMunk  V.  Kanzler,  26  Ind.  App.  105, 
58  N.  £.  643. 
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ing  contract  by  the  contractor  excuses  the  owner  from  complying 
with  a  clause  which  requires,  as  a  condition  precedent  to  his  taking 
possession  of  the  building,  a  written  certificate  of  the  architect  that 
the  contractor  is  not  doing  the  work  satisfactorily,  and  three  days' 
notice  to  the  contractor.^*  If  a  contractor  who  has  partly  per- 
formed a  contract  to  remodel  an  old  building  refuses  to  complete 
it,  a  right  of  action  in  favor  of  the  owner  exists  at  once.^* 

Refusal  by  one  who  has  hired  a  special  train  to  take  it  unless 
the  carrier  will  guarantee  arrival  at  a  specified  time,  discharges 
the  carrier  for  all  liability  if  it  repays  the  money  paid  under  the 
contract^* 

One  who  has  agreed  to  support  another,  and  during  performance 
refuses  to  furnish  support  any  longer,"  or  refuses  to  furnish  sup- 
port at  a  reasonable  place  selected  by  the  obligee,  if  the  latter  has 
the  right  to  select  such  plaee,^*  breaks  such  contract  and  is  liable 
for  damages.  A  breach  exists  if  he  repudiates  the  obligation  of 
such  contract,  even  if  he  ofiFers  to  support  the  grantor  as  a  matter 
of  charity.^' 

One  who  has  employed  another  for  a  specified  time  breaks  such 
contract  if  he  discharges  such  employe  without  cause  during  such 
time,  and  the  employe  may  sue  at  once  for  damages  for  the  entire 
contract.*  If  A  accepts  employment  under  a  contract  to  work  for 
one  year  as  employe,  and  then  to  be  received  into  partnership  for 
one  year,  and  he  is  discharged  without  cause  during  the  first  year, 
A  may  at  once  sue  for  breach  of  the  entire  contract.^'  It  is  not 
necessary  for  the  employe  to  tender  services  further  or  to  remain 
in  readiness  to  perform.^  Furthermore,  in  most  jurisdictions  the 
employe  can  not  recover  the  full  contract  price,  even  if  he  tenders 
performance  or  remains  in  readiness  to  perform.*'    If  the  employer 


M  George  A.  Fuller  Co.  v.  Doyle,  87 
Fed.  087. 

WOiapman  v.  Bcltz,  48  W.  Va  1, 
35  S.  E.  1013. 

II  Wilcox  V.  Ry.,  52  Fed.  204,  17  L. 
R.  A.  804,  3  C.  C.  A.  73. 

IT  Parker  v.  Russell,  133  Ma.sa.  74; 
Sdiell  V.  Plumb,  5ry  N.  Y.  502. 

II  Tuttle  V.  Burgett,  63  O.  S.  408.  5:? 
Am.  St.  Rep.  640,  30  L.  R.  A.  214,  42 
N.  K.  427. 

11  Walker  v.  Walker,  104  Ta.  505,  73 
N.  W.  1073. 

20  Pierce  v.  Tennessee  Coal,  Iron  k 
Railroad  Co.,  173  U.  S.  1,  43  L.  ed.  601; 


Howard  v.  Daly,  CI  N.  Y.  362.  10  Am. 
Rep.  285;  East  Ti»nneRsce,  Virginia  & 
Georgia  Ry.  v.  Staub,  75  Tenn.  (7  Lea) 
397;  Stubbe  v.  Waldeck,  78  Wis.  437, 
47  N.  W.  8.33.  For  other  oases  on  thia 
point,  see  §  2.-)fi2  and  ch.  LXXXVTT. 

21  Dugan  v.  Anderson,  30  Md.  667, 
11  Am.  Rep.  500. 

22no\vard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  2a'). 

23  Southworth  v.  Rosendahl,  133 
Minn.  447,  3  A.  L.  R.  468,  158  N.  W. 
717. 

See  S  2562. 
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demands  performance,  which  is  substantially  more  hazardous  than 
that  contemplated  by  the  terms  of  the  contract,  in  such  a  way  as 
to  show  that  he  will  not  accept  any  other  performance,  he  re- 
nounces the  contract.**  If  A  and  B  have  entered  into  a  contract  by 
which  B  is  to  be  permitted  to  remove  certain  articles  from  A's 
realty,  A's  refusal  to  permit  B  to  perform  is  such  a  breach  that  B 
may  sue  at  once  without  showing  that  A  has  converted  such  articles 
to  his  own  use." 

If  a  debtor  has  agreed  as  a  compromise  to  pay  a  certain  amount 
^'on  demand,"  his  act  in  insisting  that  his  creditor  shall  collect 
such  amount  from  certain  pending  litigation  is  such  a  renunciation 
that  the  creditor  may  bring  an  action  at  once  to  recover  the  amount 
of  the  original  claim.** 

If  A  and  B  have  entered  into  a  contract  to  marry  "in  the  fall," 
aud  A  notifies  B  in  October  that  he  will  not  perform,  B  may  bring 
an  action  at  once." 

C.    VOLUNTARY  INABILITY  TO  PERFORM 

§2912.  Voluntary  inability  to  perform — General  principles.    If 

one  of  the  parties  to  a  contract  acts  voluntarily  in  such  a  manner 
as  to  make  it  impossible  for  him  to  perform  the  contract,  such 
conduct  on  his  part  amounts  to  breach  of  such  contract.^    This  is 


MMakletzova  v.  Diaghileff,  227 
Mass.  100,  116  N.  E.  231. 

nPass  Packing  Co.  v.  Torch,  87 
Miss.  604,  40  So.  228. 

MShubert  v.  Rosenberger,  204  Fed. 
034,  45  L.  R.  A.   (N.S.)   1062. 

27Burtis  V.  Thompson,  42  N.  Y.  246, 
1  Am.  Rep.  516. 

1  England.  Planche  v.  Colburn,  b 
Bing.  14;  Palmer  v.  Temple,  9  Ad.  & 
El.  508;  Ogdens  v.  Nelson  [1005],  A. 
C.  100. 

United  States.  LoveU  v.  St.  Louis 
Mutual  Life  Ins.  Co..  Ill  U.  S.  204, 
28  L.  ed.  423;  E.  I.  Du  Pont  de  Nemours 
Powder  Co.  v.  Schlottman,  218  Fed.  353 
[affirming,  Schlottman  v.  E.  I.  Du 
Pont  de  Nemours  Powder  Co.,  210  Fed. 
356]. 

Lonisiaiia.  Lloyd  v.  Dtxiksoii,  116 
La.  90,  40  So.  542. 


Massachusetts.  Karnes  v.  Savage, 
1  (  Mass.  425. 

Ohio.  Loren  v.  Hillbouse,  40  O.  S. 
302;  Black  v.  Albery,  80  O.  S.  240,  106 
N.  E.  38;  Suter  v.  Farmers'  Fertilizer 
Co.,  —  Ohio  — .  126  N.  E   304. 

Oklahoma.  Stark  v.  Buvall,  7  Okla. 
213,  54  Pac.  453. 

Oregon.  Krebs  Hop  Co.  v.  Livesley, 
61  Or.  527,  92  Pac.  1084. 

Utah.  Teachenor  v.  Tibbals,  31  Utah 
10,  86  Pac.  483. 

Vermont.  Dyer  v.  Lalor,  —  Vt.  — , 
100  Atl.  30. 

Washington.  Hunter  v.  Wenatchee 
Land  Co.,  60  Wash.  438,  97  Pac.  494. 

Wisconsin.  Treat  v.  Hiles,  81  Wis. 
280,  50  N.  W.  806;  Lyle  v.  McCormick 
Harvesting  Machine  Co.,  108  Wis.  81, 
61  L.  R.  A.  006,  84  N.  W.  18;  Moha 
▼.  Hudson  Boxing  Gub,  164  Wis.  425, 
L.  R.  A.  1917B,  1238,   160  N.  W.  266. 
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Bometimes  spoken  of  as  breach  of  an  implied  covenant  or  an  implied 
condition;'  but  there  is  no  more  of  an  implied  condition  in  this 
case  than  in  any  other  case  of  breach.  By  making  performance  on 
his  own  part  impossible,  the  party  who  has  thus  acted  has  shown 
by  his  acts  that  he  renounces  the  contract,  or  that  he  does  not 
intend  to  perform  it.  This  is  a  form  of  breach  which  is  much  like 
renunciation  before  performance.'  The  only  difference  is  that  in 
renunciation  in  the  limited  sense,  the  intention  not  to  perform  is 
indicated  by  the  declaration  of  the  party  who  renounces  the  con- 
tract; while  in  breach  by  making  performance  on  his  own  part 
impossible,  the  party  who  renounces  the  contract  does  so  by  his 
acts  and  conduct.  There  are  therefore  many  cases  in  which  a 
party  manifests  his  intention  not  to  perform  by  acts  in  which  the 
adversary  party  knows  of  such  intention;  and  in  cases  of  this  sort 
the  result  can  be  explained  either  on  the  theory  of  renunciation  by 
declaration  or  of  the  voluntary  creation  of  an  inability  to  perform,* 
although  it  is  not  a  disability  in  the  sense  of  a  personal  disability, 
but  merely  of  an  actual  inability  to  perform. 

While  it  is  spoken  of  as  impossibility,'  it  is  not  impossibility  of 
the  sort  that  operates  as  a  discharge.  In  that  sense,  impossibility 
is  a  standardized  impossibility,  without  reference  to  the  ability  of 
the  individual  in  question  to  perform  or  not  to  perform.*  In  the 
sense  of  voluntary  creation  of  impossibility,  the  impossibility  seems 
to  consist  of  the  actual  inability  of  the  party  in  question  to 
perform.^ 


§  2913.  What  amotints  to  yolnntary  inability  to  perform— -Gen- 
eral principles.  The  act  of  the  party  who  makes  performance  on 
his  own  part  impossible  must  be  such  as  makes  performance  abso- 
lutely impossible  and  not  merely  improbable.^  At  the  same  time  it 
is  generally  held  that  a  party  who  has  power  to  perform  when  he 


lOgdens  v.  Nelson  [1904],  2  K.  B. 
410;  Lloyd  v.  Dickson,  110  La.  90,  40 
So.  542;  Genet  v.  Canal  Co.,  136  N.  Y. 
693,  19  L.  R.  A.   127,  32  N.   E.   1078. 

3  See  §§2882  et  seq. 

4  This  is  frequently  spoken  of  as  a 
voluntary  inability,  disability  or  dis- 
qualification. Loren  v.  Hillhouse,  40  O. 
S.  302;  Hunter  v.  Wenatchee  Land  Co., 
60  Wash.  438,  97  Pac.  494;  Teachenor 
V.  Tibbals,  31   Utah   10,  86  Pac.  483. 


>E.  L  Du  Pont  de  Nemours  Powder 
Co.  T.  Schlottman,  218  Fed.  353  [affirm- 
ing, Schlottman  t.  E.  L  Du  Pont  de 
Nemours  Powder  Co.,  210  Fed.  356]; 
Krebs  Hop  Co.  v.  Livesley,  61  Or.  627, 
92  Pac.  1084;  Moha  v.  Hudson  Boxing 
Club,  164  Wis.  425,  L.  R.  A.  1917B, 
1238,  100  N.  W.  266. 

>See  §12667  et  seq. 

TOgdens  v.  Nelson  [1905],  A.  C.  109. 

See  §2913. 

1  See  8S  2914  et  seq  and  2937. 
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makes  the  contract,  and  who  subsequently  puts  it  out  of  his  own 
power  to  perform,  discharges  the  contract  although  he  may  subse-. 
quently  acquire  power  to  perform  with  the  consent  of  a  third 
person.* 

If  A  has  agreed  to  sell  a  specific  thing  to  B,  or  if  A's  perform- 
ance depends  upon  his  possession  of  a  specific  thing,  A's  act  in 
selling  such  thing  before  performance  is  generally  regarded  as  a 
breach,'  although  it  is,  of  course,  possible  that  A  may  repurchase 
such  property  before  the  time  for  performance  has  arrived.*  If 
A  has  agreed  to  pay  a  certain  amount  out  of  the  profits  of  property 
which  B  has  transferred  to  him,  A's  act  in  selling  such  property  to 
C  operates  as  a  breach,  and  B  may  maintain  an  action  against  A,* 
even  though  by  the  terms  of  the  original  contract  A  had  incurred 


2  England.  Telegraph  Despatch  Co. 
V.  McLean,  L.  R.  8  Ch.  658. 

United  States.  Lovell  y.  St.  Louis 
Mutual  Life  Ins.  Co.,  Ill  U.  S.  264, 
28  L.  ed.  423. 

Sonth  Dakota.  Hudson  y.  Archer,  9 
S.  D.  240,  68  N.  W.  641. 

Utah.  Teachenor  y.  Tibbals,  31  Utah 
10,  86  Pac.  483. 

Vermont.  White  y.  Lumiere  North 
American  Co.,  79  Vt.  206,  6  L.  R.  A. 
(N.S.)  807,  64  AtL  1121. 

Wisconsin.  Treat  y.  Hilcs,  81  Wis. 
280,  50  N.  W.  806;  Lyle  v.  McCormick 
Harvesting  Machine  Co.,  108  Wis.  81, 
51  L.  R.  A.  906,  84  N.  W.   18. 

)  England.  Telegraph  Despatch  Co. 
Y.  McLean,  L.  R.  8  Ch.  658;  Synge  y. 
Synge  [18941,  1  Q.  B.  466;  Ogdens  v. 
Nelson   [1904],  2  K.  B.  410. 

United  States.  Lovell  v.  St.  Louis 
Mutual  Life  Ins.  Co.,  Ill  U.  S.  264, 
28  L.  ed.  423;  Reynolds  v.  Manhattan 
Trust  Co.,  83  Ted.  5f)3,  27  C.  C.  A. 
620. 

Georgia.  Brooks  y.  Miller,  103  Ga. 
712,  30  S.  E.  630. 

Michigan.  Weaver  y.  Aitcheson,  65 
Mich.  285,  32  N.  W.  436. 

Sonth  Dakota.  Hudson  y.  Archer, 
9  S.  D.  240,  68  N.  W.  541. 

Utah.  Teachenor  y.  Tibhals,  31  Utah 
10,  86  Pac.  483. 


Wisconsin.  Treat  y.  Hiles,  81  Wis. 
280,  50  N.  W.  896;  Lyle  Y.  McCormick 
Harvesting  Machine  Co.,  108  Wis.  81, 
51  L.  R.  A.  906.  84  N.  W.  18. 

4  See  on  this  question,  1  Rolle's 
Abridg.  248F,  pi.  1. 

*  Teachenor  y.  Tibbals,  31  Utah  10, 
86  Pac.  483;  Treat  y.  Hiles,  81  Wis. 
280,  50  N.  W.  896. 

"The  finding  that  there  were  no  net 
profits  derived  from  an  actual  sale  of 
ore  may  be  accepted  as  correct,  if  by 
that  is  meant  profits  in  cash,  and  yet 
that,  under  the  circumstances  here  dls- 
cloped,  can  and  ou^iht  not  to  be  held 
fatal  to  the  plaintiffs  recovery.  Tib- 
buls  knew  what  Marioneaux'a  contract 
was  before  he  purchased  his  interest 
in  the  mine,  and  according  to  the  un- 
contradicted testimony  of  the  plaintiff, 
told  the  latter  that  Hie  would  pay 
three-eighths  of  the  $8.50,' which  amounts 
to  what  is  involved  in  this  suit.  Hav- 
ing bought  subject  to  that  contract, 
he  was  bound  by  it  the  same  as  any 
other  purchaser  under  it,  and  it  would 
be  clearly  unwarranted,  inequitable 
and  unjust  to  hold  that  under  the  terms 
of  the  instrument  the  purchasers  could 
extract  such  vast  amounts  of  ore, 
stack  it  up  on  the  dump  and  in  the 
mine,  refrain  from  selling  it  and  con- 
verting it  into  cash  until  they  sold  the 
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no  personal  liability  except  that  of  operating  such  property,  and 
although  A  had  not  guaranteed  any  profits.*  A's  contract  to  employ 
B  to  sell  specific  realty^  is  discharged  by  A's  conveying  such  realty 
to  another.  In  some  jurisdictions,  however,  it  is  said  that  A's 
sale  to  C  docs  not  operate  as  a  discharge  of  A's  contract  to  sell  to 
B,*  since  A  may  be  able  to  secure  a  good  title  thereafter,'  or  he 
may  have  reserved  B's  rights  in  his  contract  to  sell  to  C.^*  It  has 
been  held  that  if  A,  after  agreeing  to  convey  specific  realty  to  B, 
conveys  it  to  X,  v.ho  knows  of  B's  contract,  B  can  enforce  the 
contract  as  against  X,  and  therefore  can  not  treat  such  sale  as  a 
discharge."  This  is  especially  true  if  the  conveyance  to  X  is 
expressly  made  subject  to  B's  rights." 


mine,  and  then  sell  it  and  the  mine  for 
one  lump  sum;  and,  in  that  way,  rid 
themselves  of  aU  linbilitv,  under  the 
contract,  for  the  purchase  price. 

"A  construction  of  that  instrument 
which  would  countenance  such  a  trans- 
action, wouhl  be  in  contravention  of 
every  principle  of  justice  and  fair  deal- 
ing between  men.  Can  it  be  doubted 
tliat  when  that  agreement  was  made, 
the  parties  intended  that  the  ore,  as 
it  was  extracted,  should  be  sold,  with- 
out unreasonable  delay,  as  is  usual  in 
the  business  of  mining?  We  think  not. 
Nor  does  anything  appear  from  the 
context  of  the  instrument  to  indicate 
that  such  was  not  the  intention  of 
the  parties.  It  is  clear  that  tliere  was 
an  abundance  of  ore  extracted  before 
the  mine  was  sold,  sayin;^  nothing  of 
that  which  was  extracted  afterwards, 
to  have  paid  out  of  the  net  proceeds 
thereof,  if  it  had  been  sold,  the  balance 
of  the  purchase  price,  and  therefore, 
it  is  equally  clear  that  the  defendant 
can  not  escape  liability,  under  the  con- 
tract, by  his  failure  to  insist  upon  the 
sale  of  the  ore,  and  payment  of  balance, 
before  sale  of  the  mine  to  the  corpora- 
tion. He  can  not  escape  liability  by 
putting  it  out  of  his  power  to  perform 
his  contract  in  the  particular  way  pro- 
vided in  the  instrument.  The  law  is 
that  where  one,  as  in  this  instance, 
volimtarily  puts  it  out  of  his  power 
to  do  what  he   agreed  to  do,  in  the 


way  agreed  upon,  he  commits  a  breach 
of  contract  and  becomes  liable  general- 
ly. Wolf  V.  Marsh.  54  Cal.  228;  John- 
son V.  Schenck,  15  Utah  400.  50  Par. 
021;  Heard  v.  Bowers,  23  Pick.  (Mass.) 
455;  Newcomb  v.  Brackett,  Ifl  Ma?**. 
161;  Burton  V.  Shotwell,  13  Bush.  (Ky  ) 
271;  Mclntyre  v.  Ajax  Min.  Co.,  20 
Utah  323,  60  Pac.  552;  Buttrick  v. 
Holden,  8  Cush.  (Mass.)  233;  Jame^ 
V.  Burchell,  82  N.  Y.  108;  Reusens  v. 
Mexican  Nat.  Const.  Co. .  (C.  C),  22 
Fed.  622.  We  do  not  consider  it  im- 
portant to  discuss  any  other  question 
presented."  Teach cnor  v.  Tibbals,  31 
Utah  10,  86  Pac.  483. 

•  Teachenor  v.  Tibbals,  31  Utah  10. 
86  Pac.  483;  Treat  v.  Hiles,  81  Wis. 
280,  50  N.  W.   800. 

7  Brooks  v.  Miller,  103  Ga.  712,  30 
S.  E.  630. 

•  Joyce  V.  Shafer,  97  Cal.  335,  32  Pac. 
320;  Shively  v.  Semi-Tropic  Land  and 
Water  Co.,  90  Cal.  259,  33  Pac.  848; 
Garberino  v.  Roberts,  109  Cal.  125,  41 
Pac.  857. 

•  Joyce  V.  Shafer,  97  Cal.  335,  32 
Pac.  320. 

10  Shively  v.  Semi-Tropic  Land  and 
Water  Co.,   99  Cal.  259,  33  Pac.  848. 

lIKreibich  v.  Martz,  119  Mich.  343. 
78  N.  W.  124;  Fargo  v.  Wade,  72  Or. 
477,  L.  R.  A.  1915A,  271,  142  Pac. 
830. 

"Fields  V.  Clayton,  117  Ala.  638,  67 
Am.  St.   Rep.   189,  23   So.  530;    Farg« 
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If,  however,  A  has  agreed  to  sell  to  B  property  which  is  not 
specific,  but  is  to  correspond  to  a  given  description,  and  thereafter 
A  without  B's  assent  selects  certain  articles,  intending  to  deliver 
them  in  performance  of  such  contract,  his  selection  of  such  articles 
is  not  conclusive  and  his  subsequent  sale  of  them  is  therefore  not 
a  discharge.^* 

If  B  actually  enjoys  the  benefit  of  performance  on  A's  part,  the 
fact  that  A  has  performed  an  act  which  might  have  made  perform- 
ance impossible  does  not  discharge  B  from  liability  updn  his  con- 
tract after  such  performance.^*  If  A  has  agreed  to  permit  B  to 
use  A's  patent,  and  A  subsequently  transfers  his  rights  to  C  with- 
out B's  knowledge,  such  transfer  does  not  discharge  B  from  lia- 
bility to  A  upon  the  original  contract  if  B  has  in  fact  made  use  of 
such  patent  during  the  period  fixed  by  the  original  contract.^'  If 
a  party  makes  performance  on  his  own  part  impossible  and  the 
adversary  party  wishes  to  treat  the  contract  as  in  effect,  he  must 
perform  the  precedent  covenants  on  his  part  to  be  performed  and 
he  must  offer  to  perform  the  concurrent  covenants  on  his  part  to 
be  performed." 


V.  Wade.  72  Or.  477,  L.  R.  A.  1916A, 
271.  142  Pac.  830. 

"The  principle  contended  for  by  de- 
fendant's counsel,  if  upheld,  might  re- 
sult in  defeating  every  option  for  the 
purchase  of  real  property  the  value  of 
which  had  increased  after  the  right  to 
buy  the  premises  had  been  given.  In 
this  state  there  is  no  statute  prohibit- 
ing the  alienation  of  land,  and  when 
an  option  to  purchase  any  real  prop* 
erty  has  been  given,  the  owner  of  the 
premises  has  an  estate  therein  which 
he  can  transfer,  and  the  party  accept- 
ing the  title,  if  he  has  notice  or  knowl- 
edge of  the  privilege  conferred  by  the 
writing,  necessarily  takes  the  premises 
cum  onere.  An  option  given  by  the 
owner  of  land  for  a  valuable  considera- 
tion, agreeing  to  sell  it  to  another  at 
a  fixed  price  if  accepted  within  a  spe- 
cified time,  is  binding  upon  the  owner 
and  all  his  successors  in  interest  with 
knowledge  thereof.  Mueller  v.  Nort- 
mann,  116  Wis.  468,  06  Am.  St.  Rep. 
007,  03  N.  W.  538.  At  any  time  prior 
to  the  expiration  of  the  time  limited. 
Wade  oould  have  relinquished  his  right 


to  purchase  the  land,  and,  had  he  done 
so,  no  recovery  of  any  sum  of  money 
subsequently  accruing  could  have  been 
had  against  him.  He  can  not,  however, 
insist  upon  a  continuation  of  the  valid- 
ity of  the  option  without  bein^^  liable 
for  the  instalments  matiirin*:^  thoreon. 
If  the  real  property  wah  thu<«  obtained, 
burdened  with  the  option,  all  the  ad- 
vantages accruing  to  the  vendor  from 
the  contract,  including  the  right  to  re- 
ceive and  collect  the  instalments  matur- 
ing on  account  thereof,  should  also 
be  transferred,  particularly  so  when 
they  were  expressly  assigned  for  that 
purpose."  Fargo  v.  Wade,  72  Or.  477, 
L.   R.    A«    1015 A,   271.   142   Pac.   &30. 

19  Stanford  v.  McGill.  6  N.  D.  536, 
38  L.  R.  A.  760,  72  N.  W.  038. 

14  Rosenthal  Paper  Co.  v.  National 
Folding  Box  &  Paper  Co.,  226  N.  Y. 
313.  123  N.  E.  766. 

1i  Rosenthal  Paper  Co.  y.  National 
Folding  Box  &  Paper  Co.,  226  N.  Y. 
313,  123  N.  E.  766. 

IIMcCormick   v.    Badham,    101    Ala 
330,  67  So.  600. 
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§2914.  Specific  illiiBtratioxis.  If  A  agrees  to  mine  eoal  on  B's 
land,  paying  a  specified  royalty  to  B  on  the  amount  mined,  such 
royalty  not  to  be  less  than  a  specified  minimum  sum  annually,  A 
impliedly  agrees  to  do  nothing  to  incapacitate  himself  from  mining 
all  the  coal  on  B's  land  that  can  profitably  be  mined.  Accordingly, 
if  A  mines  a  lower  vein  first,  so  that  it  is  impossible  for  A  to  mine 
the  upper  veins  thereafter,  this  is  a  breach.  A  is  liable  in  actual 
damages,  and  it  has  been  held  that  he  can  not  escape  liability  by 
paying  the  minimum  royalty.^  If  A  agrees  with  B  to  operate  a 
certain  mill  for  five  years,  A's  sale  of  such  mill  to  X,  without 
requiring  X  to  perform  such  agreement,  is  a  breach.^  If  an  insur- 
ance company  terminates  its  business  and  transfers  its  policies  and 
assets  to  another  company,  the  insured  may  treat  this  as  a  breach 
and  recover  whatever  he  may  be  entitled  to  out  of  the  assets.'  If 
A  has  entered  into  a  contract  to  box  with  B  for  ten  rounds,  and  A 
disables  B  by  a  foul  blow  at  an  early  period  of  such  contest,  A 
can  not  recover  his  compensation;^  and  it  has  been  said  that  this 
principle  applies  whether  the  foul  blow  was  dolivorod  intentionally 
or  accidentally.'  If  A  and  B,  who  are  partners,  have  entered  into 
a  contract  by  which  they  agree  to  sell  goods  to  C,  and  D  agrees  to 
become  surety  for  C,  the  act  of  A  and  B  in  dissolving  such  partner- 
ship before  performance  discharges  D.*  If  A  and  B,  acting  as 
partners,  have  employed  X,  the  dissolution  of  the  firm  is  a  breach 
of  the  contract  of  employment.''  If  A  has  employed  X  to  carry  on 
a  certain  business,  A's  act  in  selling  such  business  to  B  is  a  breach 
of  A's  contract  with  X.*  If  A  has  entered  into  an  agreement  by 
which  he  is  to  secure  a  certain  position  for  B,  A's  act  in  making  a 
similar  contract  with  C  operates  as  a  discharge  which  gives  to  B 
a  right  of  action.*  If  A  has  entered  into  a  contract  to  marry  B,  and 
A  then  marries  C,  such  conduct  on  A's  part  is  a  renunciation  of  his 
contract  with  B.^* 

1  Genet  v.  Delaware  &  Hudson  Canal  t  Black  v.   Albery,  89  O.  8.  240,  106 

Co.,  130  N.  Y.  693.  19  L.  R.  A.  127,  32  N.  E   38 

N.  E.  1078.  See  8  2681. 

ZTTudRon  V.  Archer,  9  S.  D.  240,  68  7  Brace    v.    CaMer    [18951,    2   Q.    B. 

N.  W.  541.  a'JS. 

•  Lovell  V.  St.  Louis  Mutual  Life  Ins,  IWIiito  v.  Lumiere  North  American 

Co.,  Ill  U.  S.  264.  28  L.  ed.  423.  Co.,  79  Vt.  206,  6  L.  R.  A.  (N8  )  807, 

4Moha  V.  Hudson  Boxing  Club,  164  64  Atl.   1121 

Wis.  425,  L.  R.  A.  1917B,  1238,  160  N.  •  Lloyd   v.   Dickson,  116   La.   90,   40 

W.  266.  So.  642. 

BMoha  V.  Hudson  Boxing  Chil>,  164  lODyer  v.  Lalor,  —  Vt.  — ,  109  Atl. 

Wis.  425,  L.  R.  A.  1917B,  1238,  160  N.  30. 
W    266. 
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§  2915.  Voluntary  inability  affecting  part  of  contract.  In  most 
of  the  cases  the  act  which  makes  performance  impossible  on  the 
part  of  the  party  who  performs  such  act,  affects  all  the  covenants 
on  his  part  to  be  performed,  and  operates  as  a  totaLbreachJ  It  is 
not  necessary,  however,  that  the  creation  of  an  impossibility  should 
affect  all  the  covenants  of  the  contract  to  be  performed  by  the 
party  who  has  made  his  own  performance  impossible;  but  as  in  the 
case  of  breach  in  general,*  breach  may  exist  where  performance  of 
a  part  only  of  the  contract  is  made  impossible  if  this  is  a  vital  term 
of  the  contract.'  If  a  party  is  disabled  from  performing  a  minor 
covenant,*  or  an  independent  covenant,'  such  conduct  is  a  breach 
of  such  covenant,  but  it  does  not  operate  as  a  discharge  of  the 
entire  contract.  If  A  has  agreed  to  sell  certain  realty  to  B,  and 
before  the  time  fixed  for  performance  an  agent  of  A,  acting  under 
authority  which  was  given  before  .such  contract,  sells  an  inconsid- 
erable part  of  such  realty  to  X,  such  conduct  operates  as  a  breach, 
but  the  breach  is  of  so  minor  a  character  as  not  to  operate  as  a 
discharge  of  the  entire  contract.*  If  A  has  agreed  to  float  B's  logs 
and  to  sort  them  from  logs  belonging  to  other  owners,  B's  conduct 
in  buying  all  of  the  logs  with  which  his  own  were  confused  does 
not  operate  as  a  breach  of  the  entire  contract,  although  it  dis- 
charges A  from  his  duty  to  sort  out  B's  logs;^  and  in  such  case  B 
can  not  insist  on  a  reduction  of  the  purchase  price  because  it  has 
cost  A  loss  to  perform  than  would  have  been  the  case  if  B  had  not 
bought  such  logs.*  If  A  agrees  to  saw  timber  on  tract  1,  which 
belongs  to  B,  and  subsequently  by  a  supplementary  agreement  such 
contract  is  made  to  include  timber  on  tract  2,  which  B  has  pur- 
chased after  the  original  contract  was  made,  B's  conduct  in  deliver- 
ing timber  from  tract  2  to  C  to  be  sawed  is  a  breach  of  the  cove- 


1  United  States.  Reynolda  y.  Man- 
liattan  Trust  Co,  83  Fed.  503,  27  C. 
C.  A.  (120. 

Georgia.  Brooks  v.  Miller,  103  Qa. 
712,  30  8.  £.  a30. 

Michigan.  Weaver  v.  Aitcheson,  65 
Mirh.  285,  32  N.  W.  430 

Kew  York,  Cenot  v.  Delaware  & 
Hudson  Canal  Co,  130  N  Y.  503,  19 
L.  R.  A.  127.  32  N.  E   1078. 

Sonth  Dakota.  Hudson  ▼.  Archer,  0 
8.  D.  240,  68  N.  W.  541. 

IRee  §2081. 

tKrebs  Hop  Co    v.  Livesley,  61   Or. 


627,  02  Pnc.  1084  [citing,  Weintz  ▼. 
Hafner,  78  IlL  27]. 

4  Heard  v.  Bowers,  40  Mass.  (23 
Pick.)  465;  McGuire  v.  J.  Neils  Lum- 
ber Co.,  07  Minn.  203,  107  N.  W.  130. 
.  I  Barker  &  Stewart  Lumber  Co.  v. 
Edward  Hines  Lumber  Co.,  137  Fed. 
300. 

i  Heard  v.  Bowers,  40  Mass.  (23 
Pick.)  455. 

TMcOuire  v.  J.  Neils  Lumber  Co.,  97 
Minn.  203,  107  N.  W.  130. 

•  McGuire  V.  J.  Neils  Lumber  Co.,  97 
Minn.  203,  107  N.  W.  130. 
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nant  of  the  supplementary  contract;  but  as  this  is  an  independent 
covenant,  the  original  contract  is  not  discharged  thereby.* 


§  2916.  Voluntary  inability— Effect  on  liability  of  party  in  de- 
fatdt.  The  party  who  has  made  performance  impossible  can  not 
discharge  himself  thereby  from  liability  under  the  contract.'  One 
who  agrees  to  buy  all  the  ice  necessary  for  his  business  can  not 
discharge  his  own  liability  by  selling  his  business.^  One  who  agrees 
to  buy  all  the  coal  necessary  for  three  specified  steamships  for  one 
year,  can  not  discharge  his  liability  by  selling  one  of  these  steam- 
ships.' 

§  2917.  Voluntary  inability— Effect  on  rights  and  liabilities  of 
adversary  party.  In  case  of  voluntary  inability  to  perform,  the 
adversary  party  who  is  not  in  default  may  treat  such  act  as  dis- 
charging him  from  further  liability  under  the  contract.'  A  agreed 
to  pay  to  B  seventy-five  dollars  in  goods.  A  made  an  assignment 
for  the  benefit  of  creditors.  This  was  held  to  disable  A  from  per- 
formance, so  that  B,  without  demand,  could  set  off  such  amount 
against  a  debt  due  from  him  to  A.^  Some  courts  hold  that  he  may 
treat  the  contract  as  in  force,  if  a  continuing  contract,  and  sue  for 
instalments  as  they  become  due  thereunder.  Under  a  contract 
whereby  A  agrees  to  pay  B  royalties,  if  A  makes  it  impossible  for 
himself  to  perform,  B  may  treat  such  act  as  an  entire  breach  and 
sue  for  damages,  or  he  may  treat  the  contract  as  in  force  and  sue 
for  the  instalments  as  they  become  duo.'    While  the  act  of  a  party 


I  Barker  &  Stewart  Lumber  Co.  v. 
Edward  Hines  Lumber  Co.,  137  Fed. 
300. 

This  is  rnther  a  case  of  a  breach  of 
a  severable  contract  than  a  breach  of 
an  indepciuU'iit  covenant.  See  §§2994 
et  seq. 

IHickey  v.   O'Brien.   123   Mich.   Oil, 

81  Am.  St.  Bep.  527.  49  L.  R.  A.  694, 

82  N.  W.  241;  Jackson  v.  Rogers,  — 
S.  Car.  — ,  96  S.  K.  092. 

iHickey  v.  O'Brien,   123  Mich.   611, 

81  Am.  St.  Bcp.  227,  49  L.  R.  A.  694, 

82  N.  W.  241. 

swells  V.  Alexandre,  130  N.  Y.  642, 
15  L.  R.  A.  218,  29  N.  E.  142. 

1  England.  Ogdens  v.  Nelson  [1905], 
A.  C.   109   [affirming    (1904),  2  K.  B. 


410,  which  nfTirmed  (1903),  2  K.  B. 
287). 

United  States.  E.  I.  Du  Pont  de 
Nemours  Powder  Co.  v.  Schlottmnn, 
218  Fed.  363  [affirming,  Sohlottmnn  v. 
E.  I.  Du  Pont  de  Nemours  Powder  Co., 
210  Fed.  3561. 

Georgia.  Day  v.  JelTords,  102  C.a. 
714,  29  S.  W.  591. 

Michigan.  McCreery  v.  Green,  33 
Mich.  172. 

Nebraska.  Apking  v.  Hoefer,  74 
Neb.  325,  104  N.  W.  177. 

SLayboum  v.  Sejrmour,  53  Minn. 
105,  39  Am.  St.  Rep.  679,  64  N.  W. 
941. 

<Keck  ▼.  Bieber,  148  Pa.  St.  646,  li^i 
Am.  St.  Rep.  84?,  24  Ail.  170. 
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in  making  performance  on  his  own  part  impossible  may  operate  as 
a  discharge  if  the  adversary  party  elects  to  treat  it  as  a  discharge, 
such  adversary  party  can  not  treat  it  as  a  discharge  if  performance 
has  continued  and  if  he  has  in  fact  enjoyed  the  benefits  of  full 
performance.*  The  party  who  is  not  in  default  may  bring  action 
at  once,  even  if  the  time  for  performance  has  not  yet  arrived.*  If 
A  agrees  to  pay  a  certain  sum  of  money  to  B  when  A  collects  a 
note  executed  by  C,  which  B  has  transferred  to  A,  A's  act  in  sell- 
ing such  note  is  a  discharge  of  such  contract,  and  B  may  maintain 
an  action  thereon  at  once.'  If  A  has  agreed  to  give  a  lease  to  B 
whien  C's  lease  ends,  and  A  gives  a  lease  to  X  before  C*s  lease  ends, 
B  may  maintain  an  action  at  once  against  A  for  breach  of  such 
covenant,  although  C's  lease  has  not  yet  ended.^  If  A  agrees  to 
devise,*  or  to  sell,'  or  to  deliver  as  payment  of  a  debt,^'  specific 
property  to  B,  A's  sale  of  such  property  is  a  breach  of  such  con- 
tract, and  gives  to  B  the  right  to  sue  upon  such  contract  before  the 
time  fixed  for  performance.  If  A  has  entered  into  a  contract  with 
B,  by  which  B  agrees  to  buy  from  A  for  four  years  and  A  agrees 
to  distribute  certain  profits  among  those  who  deal  with  him,  A's 
act  in  selling  his  business  before  the  expiration  of  such  period  is  a 
breach,^^  and  B  may  set  off  damages  for  such  breach  against  a 
claim  for  goods  Isold  and  delivered." 


4Hosenthal  Paper  Co.  v.  Nationftl 
Folding  Box  &  Paper  Co.,  220  N.  Y. 
313,  123  N.  E.  766. 

•  England.  Ford  v.  Tilcy,  6  Barn.  &, 
C.  32.5;  iSynge  v.  Synge  [1804],  1  Q. 
B.  466. 

United  States.  Lovell  v.  St.  Louis 
Mutual  Life  Ins.  Co.,  HI  U.  S.  264,  28 
L.  ed.  423. 

California.  Carter  ▼.  Rhodes,  135 
Cal.  46,  66  Pac.  985. 

Colorado.  Mnlford  ▼.  Torrey  T.x- 
ploration  Co.,  45  Colo.  81,  100  Pac.  606. 

Maine.  Bracket t  v.  Knowlton,  109 
Me.  43,  R2  Atl.  4.36. 

New  York.  Genet  v.  Delaware  & 
Hudson  Canal  Co.,  136  N.  Y.  693,  10 
L.  R.  A.  127,  32  X.  K.   1078. 

Ohio.  McArthur  v.  Ladd,  5  Ohio 
514;  Loren  v.  Hillhouse,  40  O.  S.  302. 

Oklahoma.  Stark  ▼.  Duvall,  7  Okla. 
213,  54  Pac.  463;  Deming  Investmeot 
To.  V.  Clirifitenaen,  60  Okla.  148, 159  Pac 
663   (obiter). 


Oregon.  Colgan  v.  Farmers'  ft 
Mcchanicft*  Bank,  50  Or.  460,  106  Pac. 
1134,  114  Pnc.  460,  117  Pac.  807; 
Learned  v.  Holbrook,  87  Or.  676,  170 
Pac.  630. 

Pennsylvania.  Keck  v.  Bieber.  148 
Pa.  St.  645.  33  Am.  St.  Rep.  846,  24 
Atl.  170. 

Washington.  Hunter  v.  Wenatchee 
I^nd  Co.,  50  Wash.  438,  97   Pac.  494. 

i  Loren  v.  Hillhouse,  40  O.   S.  302. 

7  Ford  V.  Tiley,  0  Barn,  ft  C.  325. 

•  Synge  v.  Synge  [1894],  1  Q  B. 
466. 

t  Weaver  v.  Aitcheson,  66  Mich.  285, 
32  N.  W.  436. 

10  Reynolds  ▼.  Manhattan  Trust  Co., 
83  Fed.  693,  27  C.  C.  A.  620. 

IfOgdens  v.  Nelson  [1904],  2  K.  B. 
410. 

nOgdma  ▼.  Nelaagi  [1904],  2  K.  B. 
410. 
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d.  prevention  of  performance  by  adversary  party 

§2918.  Prevention  of  performance  by  adversary  party — Gen- 
eral principles.  One  of  the  parties  to  the  contract  may  so  act  that 
he  makes  it  actually  impossible  for  the  adversary  party  to  per- 
form, or  so  that  he  delays  performance  on  the  part  of  the  adver- 
sary party  before  the  time  fixed  by  the  terms  of  the  contract  for 
performance.  In  some  cases,  impossibility  in  this  sense  is  not 
impossibility  of  the  technical  kirnl  which  would  have  operated  as  a 
discharge  of  the  contract  if  such  impossibility  had  not  been  caused 
by  one  of  the  parties  thereto,'  but  it  consists  of  some  act  or  omis- 
sion which  makes  performance  more  difficult,  dangerous,  or  expen- 
sive, although  it  remains  possible  in  the  technical  sense  of  the 
term.*  In  other  cases  the  act  of  the  party  to  the  contract  causes 
impossibility  of  such  a  sort  that  it  would  have  amounted  to  a  tech- 
nical impossibility  which  would  have  discharged  the  adversary 
party  if  it  had  not  been  due  to  the  fault  of  one  of  the  parties  to 
the  contract.'  In  either  case  it  must  be  considered  apart  from 
technical  impossibility,  since  on  the  one  hand  it  discharges  the 
adversary  party  whether  it  amounts  to  such  technical  impossibility 
or  not;*  and,  on  the  other  hand,  the  party  who  has  caused  such 
impossibility  in  this  sense  is  not  himself  discharged  from  liability, 
but  remains  liable  either  for  compensation  under  the  contract  or 
for  damages,  as  the  case  may  be,'  since  the  party  who  has  caused 
such  impossibility  in  this  sense  has  broken  the  contract. 

The  term  ** renunciation"  is  ordinarily  used  where  the  party  who 
renounces  the  contract  intends  to  do  so  and  notifies  the  adversary 
party  of  such  intention,  either  by  his  words  or  by  his  conduct.  In 
prevention  of  performance,  the  party  who  prevents  performance 
does  not  always  intend  his  conduct  to  have  this  result,*  and  he 
frequently  does  not  give  the  adversary  party  an  opportunity  of 
knowing  that  performance  has  been  prevented,  until  the  adversary 
party  has  commenced  performance  or,  in  some  cases,  until  he  has 
performed  the  greater  part  of  the  covenants  into  which  he  has 
entered.  The  act  of  the  party  who  has  prevented  the  adversary 
party  from  performing  is  analogous  to  renunciation  on  his  part;' 
and  many  of  the  cases  of  prevention  of  performance  could  be 
explained  as  well  on  the  theory  of  renunciation  as  on  the  theory 

1  See  H  2667  et  seq.  •  See  fS  2&22  and  2923. 

2  Reo  §§  2705  et  Hoq.  ^  •  See  {f§  2919  et  seq. 
9  See  §§2667  et  seq.  7  See  §§28S2  et  seq. 
4  Sec  ^2024. 
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that  one  of  the  parties  has  voluntarily  prevented  the  other  from 
performing.  It  differs  from  renunciation,  however,  since,  in  many 
cases,  the  party  who  is  prevented  from  performing  does  not  know 
of  the  existence  of  the  facts  which  prevent  him  from  performing  in 
time  to  alter  his  position  so  as  to  mitigate  damages.*  The  two 
forms  of  breach  are,  however,  much  alike,  and  in  many  cases  prac- 
tically, identical. 

The  nature  of  breach  of  this  sort  is  so  closely  connected  with 
the  consequences  that  arise  therefrom,  that  many  of  the  general 
principles  of  breach  of  this  sort  can  best  be  discussed  in  connection 
with  such  consequences.* 

§  2919.  What  amounts  to  prevention  of  performance  by  adver- 
sary party.  Actual  violence,  threats  of  imprisonment,  and  the  like, 
which  constitute  duress,  excuse  performance  which  is  prevented 
thereby.^ 

In  order  to  amount  to  a  prevention  of  performance  by  the  adver- 
sary party,  the  conduct  on  the  part  of  the  party  who  is  alleged  to 
have  prevented  performance  must  be  wrongful,  and,  accordingly, 
in  excess  of  his  legal  rights.^  A  lease  of  property  to  be  used  for 
saloon  purposes  does  not  imply  an  agreement  by  the  lessor  or  his 
assignee  to  sign  the  petition  for  the  license  of  such  saloonkeeper.* 
Employment  by  an  owner  of  a  non-union  laborer,  because  of  whom 
the  contractor's  workmen  struck,  does  not  amount  to  the  owner's 
preventing  the  contractor  from  performing  his  contract.*  Whether 
a  party  to  an  instalment  contract  may  treat  the  entire  contract  as 
discharged  if  the  adversary  party  is  in  default  or  not,*  he  is  not 
excused  for  delay  in  performance  after  such  default  if  he  elects  to 
treat  the  contract  as  in  effect,  unless  he  is  able  to  show  that  such 
default  contributed  to  such  delay.*  If  the  owner  is  in  default  in 
paying  instalments  .under  a  building  contract,  and  the  contractor 
elects  to  continue  performance,  he  can  not  make  use  of  such  default 
as  a  defense  to  an  action  by  the  owner  to  recover  liquidated  dam- 
ages for  delay  unless  the  contractor  is  able  to  show  that  such 

tSee  ch.  LXXXVII.  tJ^nsdowne    y.     Beihmann     (Ky.)> 

•  See  S§2922  et  seq.  124  S.  W.  353. 

1  Sellers  ▼.  Catron,  5  Ind.  Terr.  203,  4Serber  y.  McLaughUn,  97  lU.  App. 

82  S.  W.  742.  104. 

2Serber  v.  McLaughlin,  97  lU.  App.  iSee  ||3008  et  seq. 

104;   Lansdowne   v.   Beihmann    (Ky.),  iChamberlih  v.  Booth,  135  Qa.  719, 

124  S.  W.  353.  35  L.  R.  A.  (NS.)   1223,  70  S.  E.  509. 
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default  on  the  part  of  the  owner  was  the  cause  of  such  delay  on 
his  part.^ 

In  order  to  operate  as  a  disehargje,  the  conduct  of  the  party  who 
is  claimed  to  be  in  default  must  bo  such  as  in  legal  effect  prevents 
performance,  as  distinguished  from  conduct  which  merely  makes 
performance  unpleasant  or  inconvenient.*  Profane  and  insulting 
language,*  or  threats  of  personal  violence,^'  do  not  make  perform- 
ance impossible  and  can  not  be  treated  as  discharging  the  contract. 

The  act  of  one  party  which  makes  performance  by  the  other 
much  more  hazardous  than  was  contemplated  originally,  operates 
as  a  prevention  of  performance^^  A  agreed  to  take  down  trusses 
from  an  exposition  building  at  five  dollars  per  truss.  While  A  was 
working  upon  such  contract  the  owners  of  the  building  removed 
the  shafting,  rafters  and  bracing  to  such  an  extent  that  part  of 
the  building  fell,  and  two  of  A's  employes  were  killed.  It  was 
held  that  A  could  abandon  the  contract,  consider  it  as  discharged, 
and  recover  the  profit  that  he  would  have  earned  had  he  completed 
his  contract.^* 

To  operate  as  a  discharge  it  is  not  necessary  that  the  party  who 
makes  performance  by  the  other  impossible,  should  take  active 
steps  thereto.  It  is  sufficient  if  he  omits  to  do  something  which  he 
should  do,  and  such  omission  causes  the  impossibility.^'  A  agreed 
to  furnish  certain  materials  to  B  for  a  building  in  which  B  was  the 
principal  contractor,  the  material  to  be  paid  for  after  it  was 
accepted  by  the  supervising*  architect.  A  shipped  a  carload  of 
material,  which  was  seized  under  a  writ  of  attachment  issued 
against  B  before  it  was  placed  in  the  building.  It  was  held  that  A 
could  recover,  though  such  material  was  never  accepted  by  the 
supervising  architect.^*    Omitting  to  secure  a  right  of  way  which 


TCIiamberlin  ▼.  Booth,  135  Ga.  710, 
36  L.  R.  A.   (N.S.)   1223,  70  S.  K.  5G0. 

ISrooot'8  Case,  82  U.  S.  (15  Wall.) 
36,  21  L.  ed.  107;  Cole  v.  Alexander, 
113  Ga.  1154,  3»  S.  E.  477;  Chamber- 
lin  y.  Booth,  135  Ga.  719,  35  L.  R.  A. 
(N.S.)  1223,  70  S.  E.  660;  Thompaon 
V.  Brown,  106  la.  867,  76  N.  W.  810. 

tURed  by  one  drilling  a  well  under 
contract.  Thompson  v.  Brown,  106  la. 
367.  76  N.  W.  819. 

to  Made  by  a  vendor  of  realty  under 
an  executory  contract  of  sale,  to  the 
vendee  in  possession;  wlicrcupon  ho 
gave  up  possession  and  brought  suit 


for  the  value,  of  improvements.  Cole 
V.  Alexander,  113  Ga.  .U64,  39  8.  E. 
477. 

11  Lynch  v.  Sellers,  41  La.  Ann.  376, 
6  L.  R.  A.  682,  6  So.  661. 

12  Lynch  v.  Sellers,  41  La.  Ann.  875, 
5  L.  R.  A.  682,  6  So.  661. 

13  United  SUtes  v.  Jack,  124  Micfh. 
210.  82  N.  W.  1049. 

14  United  States  v.  Jack,  124  Mich. 
210,  82  N.  W.  1049. 

For  a  case  presenting  similar  facts, 
see  Leek  Milling  Co.  v.  Langford,  81 
Miss.  728,  33  So.  492. 
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thereby  falls  into  the  hands  of  a  competing  railroad  and  makes  the 
construction  of  the  extension  agreed  upon  impracticable,  discharges 
one  who  has  agreed  to  advance  money  for  such  extension.^'  A 
purchaser  of  realty  can  not  avoid  a  contract  of  sale  because  of  an 
encumbrance  which  has  been  caused  by  such  purcliaser  after  such 
contract  of  saleJ*  A  delay  caused  by  plumbers,  working  under  an 
independent  contract  with  the  owner  of  a  building,  can  not  author- 
ize a  deduction  from  the  contract  price,  provided  for  in  the  con- 
tract on  account  of  default  of  the  contractors^ 

Under  a  principle  analogous  to  the  doctrine  of  voluntary  crea- 
tion of  impossibility  of  performance,  it  has  been  held  that  if  a 
beneficiary  under  an  insurance  policy  kills  the  insured,  he  forfeits 
his  rights  under  the  insurance  policy  and  it  should  be  paid  to  the 
insured's  estate."  The  assignee  of  the  beneficiary's  interest  under 
the  policy  can  claim  no  interest  thereunder."  It  has  been  held 
that  a  policy  of  life  insurance,  whether  payable  to  the  estate  of 
the  insured  or  to  a  designated  beneficiary,  is  forfeited  if  the  insured 
is  executed  for  murder  under  sentence  of  a  court  of  competent 
jurisdiction,^  and  that  the  beneficiary  will  not  be  permitted,  in  an 
action  on  the  policy,  to  show  that  the  insured  was  in  fact  inno- 
cent,*' or  that  he  committed  the  crime  when  insane.^ 


IS  Porter  v    Blair,  83  Fed    104. 

18  Mayes  v  Marteli.  87  Wa*h.  103, 
151  Pac  247^ 

17  Crouch  ▼.  Gutmann,  134  N.  Y  45, 
30  Am    St.  Rep    60S,  31  N   E    271. 

IS  England.  Cleaver  v.  Mutual  Re- 
serve Fund  Life  Association  [1892]» 
1  Q   B    14J. 

United  States.  New  York  Mutual 
Life  Ins  Co.  v.  Armstrong,  117  U.  S. 
601,  29  L.  ed.  907. 

Iowa  Schmidt  ▼.  Northern  Life  As- 
sociation, 112  la.  41,  84  Am.  St.  Rep. 
323.  51  L.  R.  A.  141.  83  N.  W.  800; 
McDonald  ▼.  Mutual  Life  Ins.  Co ,  178 
la.  863,  160  X.  W.  289. 

Ohio.  Filmore  y.  Metropolitan  Life 
Ins.  Co.,  82  0.   S.  208,  92  N.  E.  26. 

See,  Life  Insurance — Suicide  and 
Execution  for  Crime,  hj  Geo.  Richards. 
22  Yale  Law  Journal,  292. 

Oklahoma.  Equitable  Life  Assur- 
ance Society  v.  Weightman,  —  Okla. 
<-,  160  Pac.  629. 

11  Schmidt  ▼.  Northern  Life  Associa- 
tion, 112  la.  41,  84  Am.  8t.  Rep.  323. 
61  UJLA,  141«  83  N.  W.  800. , 


20  Amicable  Society  ▼.  Holland,  4 
Bllgh  (NS )  194,  2  Dow.  AC.  1 ;  Bart 
▼.  Union  Central  Life  Ins  Co .  187  U. 
S  362,  47  L.  ed  216  [affirming,  105 
Fed  419,  59  L  R.  A  393];  North- 
western Mutual  Life  Ins.  Co.  ▼.  Me- 
Cue,  223  U  S  234,  38  L  R.  A.  (NS.) 
57, 56  L.  ed.  419}  Scarborough  v.  Amer« 
lean  National  Insnrance  Co,  171  N. 
Car.  353,  L  R.  A.  1918A.  896,  88  & 
E.  482 

Contra,  on  the  theory  that  this 
amounts  to  a  corruption  of  blood  or 
forfeiture  of  estate  for  conviction. 
Collins  V.  Metropolitan  Life  Ins.  Co.. 
232  IlL  87.  122  Am.  St.  Rep.  54,  14 
L.  R.  A.  (NS.)  356,  83  N.  E.  542. 

21  Burt  y.  Union  Central  Life  Ins. 
Ob.,  187  U.  S.  362,  47  L.  ed.  216  [af- 
firming, 105  Fed.  419,  59  L.  R.  A. 
393]. 

22  Burt  y.  Union  Central  Life  Ins. 
Co.,  187  U.  S.  362,  47  L.  ed.  216  [af- 
firming,  105  Fed.  419,  59  L.  IL  A. 
393]. 
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Demanding  performance  in  an  illegal  manner  is  eqaivalent  to 
making  performance  impossible,^  although  it  is  also  analogous  to 
refusing  performance  unless  a  modification,  and  in  this  case  an 
illegal  modification,  is  assented  to,^^  which  is  a  form  of  renun- 
ciation.2' 

If  the  contract  could  not  be  performed  in  any  event,  conduct  by 
one  party  which  would  have  made  performance  impossible  had  it 
been  possible  before,  does  not  amount  to  an  actionable  breach,  as 
no  damage  exists.  A  agreed  with  B  to  pay  a  certain  sum  if  B 
should  collect  a  claim  of  A's  against  X  in  full.  If  such  claim  was 
in  fact  uncollectible,  A's  assignment  of  such  claim  did  not  amount 
to  a  breach.** 

§  2920.  Specific  illustrations — ^Prevention  of  test,  measurement, 
etc.  If  the  party  who  makes  complete  performance  impossible  has 
received  the  substance  of  that  for  which  he  contracted,  and  if  his 
act  makes  literal  performance  impossible,  the  adversary  party  may 
recover  as  though  he  had  performed  in  full.^  If  A  sells  to  B  prop- 
erty  which  is  to  meet  the  requirements  of  a  certain  test,  B  can  not 
prevent  liability  on  his  part  by  making  the  performance  of  such 
test  impossible.*  Where  A  agreed  to  furnish  air-propellers  to  re- 
move the  smoke  from  B's  tempering-room»  B  to  furnish  the  power 
from  a  shaft  in  such  room,  and  the  machine  to  be  subject  to  thirty 
days'  successful  trial,  it  was  held  that  the  fact  that  the  shaft  broke, 
and  that  B  declined  to  furnish  a  new  shaft,  prevented  thirty  days' 
successful  trial,  and  left  B  liable  to  A  for  the  contract  price.'  A 
sold  a  horse  to  B  for  an  agreed  price,  and  B  was  to  pay  one  hun- 
dred dollars  more  if  on  a  speed  trial  within  ninety  days  such  horse 
trotted  as  fast  as  another  specified  horse.    B  declined  to  make  such 


nHunt  V.  Adams,  81  Me  336,  3  L. 
R  A  608,  17  Atl.  293.  (Demanding 
ordinary  labor  on  Sunday  exciHca  em- 
ploye    for    abandoning    employment.) 

24  See  §2904. 

25  See  §  2004. 

WBarsby  v.  Warren,  47  Neb.  275,  66 
N.  W.  409: 

1 E,  I.  Du  Pont  de  Nemours  Powder 
Co.  y.  Schlottman,  218  Fed.  353  [af- 
firming, Schlottman  v.  E.  I.  Du  Pont 
de  Nemours  Powder  Co.,  210  Fed, 
3561;  Lehmann  v.  Warren,  209  111. 
264,   70  N.   E.  600;    Kinney  v.   Phila- 


delphia Watch  Case  Co.,  76  N.  J.  L. 
735,  71  Atl.  269. 

2Deyo  v.  Hammond,  102  Mich  122, 
25  L.  R.  A.  719,  60  N.  W.  455;  Howard 
V.  Mfg.  Co.,  162  N.  Y.  347,  66  N.  E. 
986. 

See  also,  E.  I.  Du  Pont  de  Nemours 
Powder  Co.  v.  Schlottman,  218  Fed. 
353,  134  C.  C.  A.  161  [affirming, 
Schlottman  v.  E.  I.  Du  Pont  de  Ne- 
mours Powder  Co.,  210  Fed.  356]. 

•  Howard  v.  American  Mfg.  Co.,  162 
N.  Y.  347,  56  N.  E.  980. 
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testy  because  the  horses  were  not  in  proper  condition  for  the  test 
-within  ninety  days,  and  he  did  not  allow  such  test  to  be  made  after-' 
wards.  It  was  held  that  on  proof  of  the  fact  that  the  horse  sold 
was  as  fast  as  the  other  A  could  recover  the  extra  one  hundred 
dollars.^  A  floating  dock,  which  is  to  be  tested  by  means  of  a  suit- 
able vessel  furnished  by  the  government  within  two  months  after 
the  dock  is  completed,  need  not  be  tested  if  the  government  does 
not  furnish  a  suitable  vessel  for  such  test,  and  the  builder  may 
recover  the  contract  price  to  become  due  when  such  test  was  made, 
without  making  such  test.'  If  a  contract  to  make  compensation 
for  the  purchase  of  a  manufacturing  plant  provides  for  additional 
compensation  in  case  the  output  reaches  a  certain  amount,  and  the 
purchaser  makes  performance  impossibla  by  dismantling  the  plant 
and  preventing  the  test,  the  party  to  whom  such  extra  compensa- 
tion was  to  have  been  made  may  recover  reasonable  compensation 
for  the  services  if  he  can  show  such  additional  value.* 

If  the  vendee  agrees  to  measure  property  in  a  certain  way  before 
payment  is  due,  and  then  makes  such  measurement  impossible,  the 
vendor  may  recover  upon  proof  of  the  quantity  furnished.^  Thus 
A  agreed  to  furnish  to  a  city  stone  to.be  crushed,  which  after 
crushing  was  to  be  used  to  macadamize  certain  streets,  and  the 
atone  was  to  be  measured  upon  the  streets  when  finished.  A  fur- 
nished such  stone,  and  it  was  crushed;  but  the  city  did  not  place 
it  upon  the  streets.  The  city  was  not  thereby  discharged  from  lia- 
bility.* Under  a  contract  for  removing  tar  which  provides  that  A*s 
suspension  of  work  for  ten  days  shall  give  to  B  the  right  to  ter- 
minate the  contract,  A  suspended  work  for  nine  days ;  on  the  tenth 
day  A  was  ready  to  resume,  but  B  had  given  his  employes  a  holi- 
day and  there  was  no  one  to  do  the  weighing  provided  for  by  the 
contract.  These  facts  were  held  not  to  justify  B  in  terminating  the 
contract.* 

§  2921.  Building  contracts.  A  common  illustration  of  the  doe- 
trine  that  one  who  makes  performance  by  the  other  impossible,  or 
delays  it,  thereby  discharges  the  contract,  or  excuses  delay,   is 

^Deyo  ▼.  Hammond,  102  Mich.  122,      ▼.  E.  I.  Da  Pont  de  Nemours  Powder 
L.  R.  A.  710,  60  N.  W.  456.  Co.,  210  Fed.  3561. 


S  International    Bow    &    Stem    Dock  T  Harper  v.  Sterling,  84  111.  App.  62. 

Co.  V.  United  Stotea,  60  Fed.  523.  •  Harper  v.  Sterling,  84  HI.  App.  62. 

tE.  I.  Dn  Pont  de  Nemoura  Powder  i  Brown  v    Monumental  Co.,  98  Md. 

C6.  v.   Schlottman,  218  Fed.  353,  134  1,  55  Atl.  391. 
fDL  C^  A.    161    [affirming,   Scblottman 
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found  in  building  contracts.  If  the  owner  by  hifl  own  acts  delays 
the  contractor  in  completing  the  building,  the  owner  can  not 
recover  damages,  nor  can  he  enforce  a  covenant  for  paying  liqui- 
dated damages  in  case  of  delay.^  If  the  contractor  has  himself 
suffered  damages  by  reason  of  the  delay,  he  may  recover  such 
damages  from  the  owner.^  A  delay  caused  by  the  failure  of  the 
owner's  architects  to  furnish  plans  and  specifications;^  or  to 
approve  plans  furnished  by  the  contractor;*  or  by  the  owner 'a 
delay  '  or  refusal  •  to  furnish  necessary  levels ;  or  by  the  failure  of 
the  owner  to  furnish  materials  agreed  to  be  furnished;^  or  to  do 


1  United  States.  King  Iron  Bridge 
&  Mfg.  Co.  y.  St.  Louia.  43  Fed  76S. 
10  L.  R  A.  826;  Wyandotte,  etc,  Ry. 
▼  Bridge  Co.,  100  Fed.  107.  40  C?  C.  A. 
325;  Atlantic  City  V.  Warren  Bros.  Co, 
226  Fed  372.  141  C.  C  A  202;  Miller ▼. 
United  States,  49  Ct  G.  276;  Ameri- 
can Dredging  Co  v.  United  States,  49 
Ct  CI  350;  Morris  v  United  States, 
60  Ct   CL  154  (obiter) 

Illinois.  Lehmann  v  Warren,  209 
in.  204,  70  N  E.  600;  Snead  v  Mer- 
cliants*  Loan  &  Tni^it  Co ,  225  111.  442, 
9  L    R.  A.    (NS)    1007,  80  S.  E    237. 

Louisiana.  Hebert  ▼.  Weil,  115  La. 
424,  30  So.  389;  Blymer  Ice  Machine 
Co.  y  McDonald,  48  La.  Ann.  439,  19 
So.  459. 

Maryland.  Black  ▼.  Woodrow,  39 
Md.  194. 

Michigan.  Malcom^on-Houghten  Co. 
V.  Greu'orian  Building  Co.,  191  Mich. 
678,  1.58  N.  W.  126. 

Minnesota.  Davis  v.  Crookston 
Waterworks,  Power  &  Li<;ht  Co ,  57 
Minn.  402,  47  Am.  St  Rep.  622,  69 
N.  W.  482. 

New  York.  Mo-iler  Safe  Co.  v. 
Maiden  Lane  Safe  Deposit  Co.,  199  N. 
y.  479,  37  L.  R.  A.  (N.S.)  363,  93  N. 
E.  81. 

PennsylTania.  Murphy  v.  Ome,  185 
Pa.  St.  250,  39  Atl.  959;  Hunn  v. 
Pennsylvania  Institution  for  Blind,  221 
Pa.  St.  403,  18  L.  R.  A.  (N.S.)  1248,  70 
AtL  812. 

2Langford  v.  United  States,  95  Fed. 
083;    Indianapolis    Northern   Traction 


Co.  V.  Brennan,  174  Ind  1^  30  L  R.  A. 
(N.S  )  85,  87  N.  E  215,  90  N.  E.  65, 
91  N  E,  503;  Atlantic  &  Danville  Ry. 
▼.  Delaware  Construction  Co.,  98  Va* 
603,  37  S.  E  13;  Olson  ▼.  Viroqaa» 
121  Wis  671,  105  Am.  St.  Rep.  1039, 
09  N   W   326 

<  Snead  v.  Merchants*  Loan  ft  Trust 
Co,  225  ni  442,  9  L.  R  A.  (NS) 
1007,  80  N.  E.  237;  Mahoney  v.  Church, 
47  U.  Ann  1064,  17  So.  484;  Hunn 
V  Pennsylvania  Institution  for  Blind, 
221  Pa.  St  403,  18  L.  R.  A.  (NS) 
1248,  70  Atl.  812. 

So  under  a  contract  to  construct 
machinery  according  to  plans,  which 
were  not  famished  In  time  Jeffrey 
Mfg.  Co.  ▼•  Iron  Co.,  93  Fed.  408. 

See  also,  Gardner  v.  Deeds,  116  Tenn. 
128,  4  L.  R.  A.  (NS.)  740,  92  S  W. 
618. 

4Mosler  Safe  Co.  ▼.  Maiden  Lane 
Safe  Deposit  Co.,  199  N.  T.  479,  37 
L.  R.  A.   (N.S.)  363,  03  N.  E.  8L 

IBoden  v.  Maher,  105  WU.  539,  81 
N.  W.  661. 

i  Olson  ▼.  Snake  River  Valley  Ry., 
22  Wash.  139,  60  Pac   156. 

I  Williams  v.  Yates  (Ky.),  113  S.  W. 
503;  Davis  v.  Crookston  Waterworks, 
Power  &  Light  Co..  57  Minn.  402,  47 
Am.  St.  Rep.  622,  59  N.  W.  482 ;  Olson 
▼.  Viroqua,  121  Wis.  571,  105  Am,  St. 
Rep.  1030,  99  N.  W.  326. 

See  also,  in  a  contract  to  make  an 
image.  Amhrosini  v.  Pelaggie,  —  Vt. 
— ,  168  Atl.  916. 
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the  masonry  work  agreed  upon ; '  or  to  construct  a  foundation,*  or 
piers.^*  or  metal  work,^^  or  roof  timbers;"  or  to  construct  the 
building  if  this  is  necessary  to  enable  the  contractor  to  perform,^* 
agreed  to  be  constructed  by  the  owner  and  necessary  to  be  con- 
structed before  the  contractor  can  proceed  with  his  work,  can  not 
make  the  contractor  liable  to  the  owner,  either  for  actual  damages 
or  under  a  clause  providing  for  liquidated  damages.  So  a  con- 
tractor is  not  liable  for  damages  for  delay  caused  by  failure  of*  the 
owner  to  furnish  a  right  of  way,^*  or  to  construct  a  road  over 
which  the  contractor  is  to  haul  material.^'  If  A  and  B  enter  into  a 
contract  by  which  A  agrees  to  prepare  a  site  for  a  pier  and  B 
agrees  to  construct  a  pier  thereon,  A  is  liable  in  damages  for  his 
delay  in  preparing  such  siteJ' 

Conversely,  an  owner  who  has  to  do  certain  work  upon  the  house 
himself,  may  recover  from  the  contractor,  although  he  has  not  done 
such  work,  where  the  contractor  delayed  performance  and  kept 
control  of  the  house,  and  the  work  to  be  done  by  the  owner  could 
not  well  be  done  until  the  contractor  had  completed  his  work.^^ 
The  contractor  is  not  liable  for  damage  caused  by  the  owner's 
famishing  defective  plans,  thereby  making  certain  repairs  and 
changes  necessary  J'  Delay  in  inspection  provided  for  by  the  con* 
tract  and  necessary  before  the  contractor  can  proceed  discharges 
him  from  liability  for  delay.^*  If  a  building  is  to  be  paid  for  when 
the  owner  is  satisfied  that  no  liens  have  been  placed  on  the  prop- 
erty/the  owner  can  not  withhold  payment  because  of  a  lien  on  the 
property  for  material  bought  under  such  contract  from  a  third 
person  by  the  owner.^  The  contractor  may  recover  damages  which 
are  due  to  the  fact  that  the  material  which  the  owner  has  furnished 


t  Underwood  ▼  Wolf,  131  HI.  425, 
10   Am    St    Rep    40,   23   N.   E.  686. 

•  Standard  Gaslight  Co  v.  Wood^  61 
Fed    74. 

10  King  Iron  Bridge  ft  Mfg.  Co.  v. 
St   LouU.  43  Fed   768,  10  L   R  A.  826 

11  Langford  ▼.  United  States,  65  Fed. 


12Vaaghn  ▼.  Digman  (Ky ),  43  B. 
W    251 

19  Board  of  Education  ▼.  Roxbury 
Township,  —  N.  J.  — ,  107  Atl.  250. 
(Contract  for  installing  a  flysteiii  of 
heating  and  yentllation  in  a  adiodl 
building.) 
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MChicago*  Milwaulcee  ft  8t.  Paul  Ry. 
y   CUrlc.  92  Fed.  068,  35  C.  C.  A.  120. 

llCorbett  ▼.  Anderson,  85  Wis.  218, 
54  N.  W.  727. 

11  Miller  ▼.  United  States,  40  Ct.  CL 
270. 

ITCavode  y  Principal,  110  Mich.  672, 
68  N.   W.  087. 

It  Coon  y.  Citizens'  Water  Co.,  152 
Pa.  St.  644,  25  Atl.  505. 

It  Brickson  y.  United  States,  107  Fed. 
201 

tiVanderiioof  ▼.  Shell,  42  Or.  678^ 
72  Pae.  126. 
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in  accordance  with  the  contract  is  defective.*'  If  the  contractor 
has  a  certain  time  in  which  to  remove  defects,  the  act  of  the  owner 
in  removing  or  destroying  the  work  of  the  contractor  before  he 
has  an  opportunity  to  remove  such  defects  discharges  the  contrac- 
tor from  his  liability  upon  such  covenant,"  and  he  may  recover  as 
though  he  had  performed  such  covenant  in  full.*' 

The  act  of  the  principal  contractor  in  making  performance 
impossible  on  the  part  of  a  subcontractor  has  the  same  consequences 
as  prevention  of  performance  by  the  owijer.**  The  contractor  can 
not  recover  damages  from  the  subcontractor  if  the  latter  treats  the 
contract  as  discharged  by  such  act  of  the  principal  contractor.**  If 
the  plans  are  defective  and  neither  the  contractor  nor  the  subcon- 
tractor has  assumed  the  risk  thereof,  it  is  said  that  the  subcontrac- 
tor may  recover  for  the  value  of  his  performance,  but  that  he  can 
not  recover  profits  which  he  would  have  made  if  the  plans  had 
permitted  performance.*^  If  the  contract  contains  an  express  pro- 
vision to  the  effect  that  the  principal  contractor  will  compensate 
the  subcontractor  for  delay  in  furnishing  labor  and  material,  the 
principal  contractor  is  liable  for  such  delay  although  such  delay  is 
dae  to  the  fault  of  the  property  owner  and  not  to  the  fault  of  the 
principal  contractor.*^ 


§  2922.  Party  who  prevents  performance  not  discharged  from 
liability.  If  one  party  to  a  contract  makes  it  impossible  for  the 
other  party  to  perform  the  contract  or  delays  the  performance  of 
it,  the  party  who  thus  makes  performance  impossible  on  the  part 
of  the  other,  can  not  treat  the  default  of  the  adversary  party, 
which  is  thus  caused,  as  discharging  himself  from  liability.^    The 


21McCoanell  v.  Corona  City  Water 
Co.,  149  CaL  eo,  8  L  R  A  {TUB.) 
1171,  85  Pac.  920  (timber  for  a  tnn- 
nel). 

22Lehmanii  v.  Warren,  209  111  264, 
70  N.  E  CM)0;  Kinney  v.  Phnadelp}iia 
Watch  Case  Co.,  76  N.  J.  L,  735,  71 
Atl.  269. 

SSLehmann  v.  Warren,  209  111.  264, 
70  N.  E.  600. 

»Campfield  ▼.  Sauer.  189  Fed.  676, 
38  L.  R.  A.  (N.S.)  837;  GiU  v.  Hale 
&  Kilbum  Co.,  257  Fed.  906;  Seventh 
St.  Planing  Mill  Co.  v.  Schaefer  (Ky.), 
99  S.  W.  341,  30  Ky.  L.  Rep.  623. 


SCamp6eld  ▼.  Sauer,  189  Fed.  676, 
38  L.  R.  A.  (N.S.)  837;  Seventh  St. 
Planing  Mill  Co.  v.  Schaefer  (Ky.),  99 
S.   W.  341,  30  Ky.  L.  Rep.  623. 

M  Huetter  v.  Warehouse  &  Realty 
Co.,  81  Wash.  331,  L.  R.  A.  1915C, 
671,  142  Pac.  675. 

270uerinl  Stone  Co.  v.  Carlin  Con- 
struction Co.,  240  U.  S.  264,  60  L.  ed. 
636. 

1  United  States.  United  States  v. 
Peck,  102  U.  S.  64,  26  L.  ed.  46;  Great 
Falls  V.  Theis,  79  Fed.  943;  Blodgett 
V.  Zinc  Co.,  120  Fed.  893;  Campfleld 
V.  Sauer,   189  Fed.  676,  38  L.   R.  A. 
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party  who  is  prevented  from  performing  further  may  recover  dam- 
ages for  the  breach  of  the  contract,  or  compensation  for  vrhat  he 
has  done  without  performing  fuUy.^     A  sold  a  monument  to  B, 


(N.S.)  837;  Atlantic  City  v.  Warren 
Bros.  Co.,  220  Fed.  372,  141  C.  C.  A. 
202;  Crocker  v.  United  States,  49  Ct. 
a.  85;  Miller  v.  United  States,  40  Ct. 
a.  276;  Morris  v.  United  States,  50 
Ct.  a.  154. 

California.  McConnell  y.  Corona 
City  Water  Co.,  149  Cal.  60,  8  L.  R. 
A.    (N.S.)    1171,  85  Pac.   929. 

Colorado.  Brewer  v.  McCain,  21 
Colo.  382,  41  Pac.  822;  Miser  Gold  Min- 
ing &  Milling  Co.  v.  Moody,  37  Colo. 
810,  86  Pac.  335;  Empson  Packing  Co. 
▼.  Clawson,  43  Colo.  188,  95  Pac.  546; 
Burrell  v.  Masters,  —  Colo.  — ,  176 
Pac.  316. 

Connecticiit.  Morehouse  ▼.  Bradley, 
80  Conn.  611,  69  Atl.  937. 

niinoia.  Christopher  &,  Simpson 
Architectural  Iron  &  foundry  Co.  v. 
Teager,  202  HI.  486,  67  N.  E.  166; 
Lehmann  v.  Warren,  209  HI.  264,  70 
N.  E.  600;  Zempel  v.  Hughes,  235  HI. 
424,  85  K.  E.  641. 

Indian  Territory.  Degnan  v.  Now- 
lin,  5  Ind.   Terr.   312,   82   S.   W.   758. 

Indiana.  Indianapolis  Northern 
Traction  Co.  ▼.  Brennan,  174  Ind.  1, 
30  L.  R.  A.  (N.S  )  85,  87  N.  E.  215, 
90  N.  E.  65;  Shirk  v.  Lingeman,  26 
Ind.  App.  630,  59  N.  E.  941. 

Iowa.  Loftus  v.  Riley,  83  la.  503, 
50  N.  W.  17. 

Kentucky.  Seventh  St.  Planing  Mill 
Co.  V.  Schaefer  (Ky  ),  99  S.  W.  341. 
30  Ky.  L.  R*ep.  623;  Williams  v.  Yates 
(Ky.),  113  S.  W.  503. 

Louisiana.  Hebert  v.  Weil,  115  La. 
424,  39  So.  389. 

Massachusetts.  Parrot  y.  Mexican 
Central  Ry ,  207  Mass.  184,  34  L,  R.  A. 
(N.S.)  261,  93  N.  E.  590;  Swartzman 
y.  Babcock,  218  Mass.  334.  105  N.  E. 
1022. 

Michigan.  Gates  y.  Detroit  &  Macki- 


nac Ry.  Co.,  147  Mich.  523,  111  N.  W. 
101;  Malcolmson-Houghten  Co.  y. 
Gregorian  Building  Co.,  101  Mich.  678, 
158  N.  W.   126. 

New  Hampshire.  Famous  Players 
Film  Co.  y.  Salomon,  —  N.  H  — ,  106 
Atl.  282. 

New  York.  Howard  y*  American 
Mfg.  Co.,  162  N.  Y.  347,  66  N.  E.  986; 
Mosler  Safe  Co.  y.  Maiden  Lane  Safe 
Deposit  Co.,  199  N.  Y.  479,  37  L.  R.  A. 
(N.S.)  363,  93  N.  E.  81;  Patterson  y. 
Mayerhofer,  204  N.  Y.  96,  97  N.  R  472. 

Ohio.  Filmore  y.  Metropolitan  Ins. 
Co.,  82  O.  S.  208,  92  N.  E.  26;  Klaus- 
termeyer  y.  Cleyeland  Trust  Co.,  60 
O.  S.  142,  105  N.  E.  278   (obiter). 

Oregon.  Vanderhoof  y.  Shell,  42  Or. 
578,  72  Pac.  126. 

Pennsylyania.  Hunn  y.  Pennsylya- 
nia  Institution  for  Blind,  221  Pa.  St. 
403,  18  L.  R.  A.  (N.S.)  1248,  70  Atl. 
812;  Kress  House  Moying  Co.  y. 
George  Hogg  Co.,  263  Pa.  St.  191,  106 
AtL  351. 

Tennessee.  Gardner  y.  Deeds,  116 
Tenn.  128,  4  L.  R.  A.  (N.S.)  740,  92 
S.  W.  518. 

Utah.  William  B.  Hughes  Produce 
Co.  V.  Pulley,  47  Utah  644,  L.  R.  A. 
1916D.  728,  155  Pac.  337. 

Vermont.  Morgan  v.  Tucker,  78  Vt. 
56,  61  Atl.  863. 

.  Washington.     Bishop   y.   Averill,    17 
Wash.  209,  49  Pac.  237,  50  Pac.  1024. 

West  Virginia.  Delmar  Oil  Co.  y. 
Bartlett,  62  W.  Va.  700,  59  S.  E.  634. 

Wisconsin.  Olson  y.  Viroqua,  121 
Wis.  571,  105  Am.  St.  Rep.  1039,  99  N. 
W.  326;  Loehr  y.  Dickson,  141  Wia. 
332,  30  L.  R.  A.  (N.S.)  495,  124  N.  W. 
293. 

2  United  States.  E.  I.  Du  Pont  Ne- 
mours Powder  Co.  y.  Schlottman,  218 
Fed.  353   [affirming,  Schlottman  v.  E. 
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upon  which  were  to  be  inscribed  four  lines  of  verse  to  be  furnished 
by  B.  It  was  held  that  if  B  refused  to  furnish  the  lines  of  verse, 
A  could  erect  the  monument  without  the  verse  and  recover  the 
contract  price,  less  the  cost  of  inscribing  such  lines  of  verse.'  A 
agreed  to  construct  certain  wood-work  in  B's  building.  Before  it 
was  completed  the  roof  of  the  building  fell,  through  the  negligence 
of  B's  employes.  A  was  allowed  to  recover  for  the  part  of  the 
work  that  had  been  done,  although  it  was  injured  by  such  fall.^ 
One  who  agrees  to  support  another  at  the  house  of  such  other,  is 
discharged  from  further  liability  and  permitted  to  sue  in  assumpsit 
for  work*  done  upon  demand  of  the  owner  of  the  house  that  the 
other  leave  the  premises.'  If  A,  who  is  a  mortgagee  under  a  con- 
struction mortgage,  agrees  to  make  certain  payments  to  a  subcon- 
tractor when  the  principal  contractor  has  completed  the  work,  and 
A  subsequently  agrees  with  the  principal  contractor  tliat  certain 
items  may  be  omitted,  A  can  not  resist  making  such  payment  to 
the  subcontractor  on  the  ground  that  the  principal  contractor  did 
not  complete  the  work  in  accordance  with  the  terms  of  the  original 
contract.*  Though  no  test  was  provided  for.  A,  who  furnishes  pip- 
ing to  carry  off  shavings  and  dust  from  certain  machinery  and 
places  an  exhaust  fan  furnished  by  B,  can  recover,  although  owing 
to  a  defect  in  the  fan  the  result  is  not  successful.^  If  a  contract  for 
the  sale  of  a  heating  plant  contains  a  provision  to  the  effect  that 
the  contractor  has  a  year  in  which  to  make  good  nuy  defects  which 


I.  Du  Pont  de  Nemours  Powder  Co., 
210  Fed.  350]. 

Arkansas.  Mena  v.  Tomlinson,  118 
Ark.  im,  175  S.  W.  1187. 

Connecticut.  Morehouse  v.  Bradley, 
80  Conn.  Gil,  GO  Ail.  037;  Beattie  v. 
New  York,  N.  H.  &  H.  R.  R.  Co.,  84 
Conn.  555,  80  Atl.  709. 

Illinois.  Zempel  ▼.  Hughes,  235  III. 
424,  85  N.  £.  641. 

Indiana,  Indianapolis  Northern 
Traction  Co.  v.  Brennan,  174  Ind.  1,  30 
L.  R.  A.  (N.S.)  85,  87  N.  E.  215,  90 
N.  E.  65,  91  N.  E.  603. 

Indian  Territory.  Degnan  ▼.  Now- 
lin,  5  Ind.  Terr.  312,  82  S.  W.  758. 

Maryland.  Black  ▼.  Woodrow,  30 
Md.  194 ;  North  v.  Mallory,  94  Md.  3a'>, 
51  Atl.  89. 

Rhode  Island.    Parker  ▼.  Macomber. 


17  R.  I.  C74,  10  L.  R    A.  8r>S,  2»  Atl. 
404. 

Washington.    Tluottor  v    Wnrchouito 
k  Realty  Co.,  81   Wash    .Til,  L    R    A 
IftISC,  G71,   142  Pao.  G75 

West  VirginU.  Di^lmnr  Oil  Co.  v. 
Bartlett.  G2  W.  Vu.  700,  50  S    K  GtU. 

Wisconsin.  Ulldebrand  v.  Anionran 
Fine  Art  Co.,  109  Wis.  171,  53  L.  R. 
A.  820,  85  N.  W.  208. 

•  Eastern  Cranite  Co.  v.  Helm,  89  la. 
098.  57  N   W.  437. 

4Teakle  v.  Moore,  131  Mich.  427,  91 
N.  W.  636. 

•  Parker  ▼.  Macomber,  17  R.  I  074, 
10  L.  R.  A.  858,  24  Atl.  404. 

tSwartzman  v.  Baboock,  218  Matis. 
334.  105  N    E    1022 

TMay  Mantel  Co  v.  Blow-Pipe  Co., 
93  Ga.  778,  21  S.  E.  142. 
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may  develop  therein,  the  act  of  the  owner  in  removing  the  entire 
plant  during  such  time,  and  while  the  contractor  is  attempting  to 
remove  such  defects,  operates  as  a  discharge  of  the  contractor  from 
liability  imposed  by  such  covenant;*  and  he  may  recover  the  full 
contract  price.' 

"While  the  party  prevented  from  further  performance  can  recover 
damages,  he  can  not  recover  the  full  contract  price  us  if  he  had 
performed  in  full  if  his  performance  is  in  fact  less  than  substantial 
performance^* 

§2923.  Party  who  prevents  performance  liable  in  damages. 
The  party  who  has  prevented  the  adversary  party  from  performing 
has  himself  committed  a  breach  for  which  he  is  liable  in  damages^ 
lie  can  not  set  up  the  failure  of  the  adversary  party  to  perform, 
as  a  defense  to  such  action.*  If  A  agrees  to  perform  certain  work 
for  B  for  which  B  is  to  furnish  certain  material,  IVs  failure  to 
furnish  such  material  does  not  operate  as  a  discharge  of  B's  liability 
of  the  contract;  but  B  is  liable  for  such  default  on  his  part.'  If 
A  has  agreed  to  manufacture  certain  articles  for  B  in  accordance 
with  specifications  which  B  is  to  furnish,  A  may  recover  damages 
because  of  B's  failure  to  furnish  specifications,  although  A  has  not 
proceeded  to  manufacture  such  articles  upon  his  own  specifications.^ 
If  a  canning  company  which  has  bought  a  crop  of  growing  peas 
under  a  contract  by  which  the  seller  is  to  submit  samples  to  the 
canning  company  a  few  days  before  the  crop  is  ready  to  harvest, 
whereupon  the  canning  company  is  to  notify  him  when  to  deliver 
the  crop,  omits  to  exercise  proper  diligence  in  examining  the  crop 


•  Uhmann  ▼.  Warren,  200  lU.  2G4,  70 
N.  K  GOU. 

•  Leiimann  v.  Warren,  200  lU.  204,  70 
K.  E.  600. 

10  Kentucky  Union  Lumber  Co.  y. 
Martin  (Ky.),  40  S.  W.  101. 

1  United  States.  MUIer  y.  United 
SUtea,  40  Ct.  Q.  270. 

Indiana^  Indianapolia  Northern 
Traction  Co.  ▼.  Brennan,  174  Ind.  1,  30 
L  R.  A.  (N.S.)  85,  87  N.  E.  215,  00 
K.  E.  05,  01  N.  E.  508. 

Kew  York.  Patteraon  y.  Meyerhofer, 
204  N.  T.  06,  07  N.  E.  472. 

Tennctsce.  Gardner  y.  Deeda,  116 
Tenn  128,  4  L.  R.  A.  (N.S.)  740,  02  & 
W.  518. 


Wiaconain.  Olnon  y.  Viroqna,  121 
Wis.  571,  105  Am.  St.  Rep.  1030,  00  N. 
W.  326. 

2  Gardner  y.  Deetls,  1J6  Tenn.  128,  4 
L.  R.  A.  (N.S.)  740,  02  S.  W.  518; 
Patterson  y.  Meyerhofer,  204  N.  Y.  06, 
07  N.  E.  472. 

3  Indianapolis  Northern  Traction  Co. 
y.  Brennan,  174  Ind.  1,  30  L.  R.  A. 
(N.S.)  85,  87  N.  E.  215,  00  N.  E.  65, 
01  N.  E.  503;  Olson  y.  Viroqua,  121 
Wis.  571,  105  Am  St.  Rep.  1030,  00  N. 
W.  326. 

4  Gardner  v.  Deeds,  116  Tenn.  128,  4 
L.  R.  A.  (N.S.)  740,  02  S.  W.  518. 
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on  receiving  such  samples,  such  omission  is  a  breach  which  renders 
the  canning  company  liable  for  damages  caused  thereby.*  A 
intended  to  buy  certain  property  at  a  foreclosure  sale,  and  he 
entered  into  a  contract  with  B  by  which  he  agreed  to  resell  such 
property  to  B.  At  the  foreclosure  sale  B  outbid  A.  It  was  held 
that  B  was  liable  for  broach  of  such  contract,  and  that  A  could 
recover  the  difference  between  the  contract  price  and  B's  bid.* 

§  2924.  Party  whose  performance  is  prevented  discharged  from 
further  performance.  The  party  who  is  prevented  by  the  act  of 
the  adversary  party  from  performing  the  contract  further  may 
treat  such  conduct  as  a  discharge  of  the  contract.^  The  delay  of 
the  government  in  approving  plans  for  an  unreasonable  time  oper- 
ates at  least  as  an  extension  of  time  for  performance.*  The  act  of 
a  vendor,  Avho  has  obtained  a  decree  of  foreclosure  conditioned 
upon  the  failure  of  the  vendee  to  pay  the  purchase  price,  in  pre- 
venting the  vendee  from  having  an  opportunity  to  make  such  pay- 
ment, is  said  to  operate  ns  a  breach,  so  as  to  impose  upon  the 
vendor  liability  for  damages  which  naturally  result  therefrom.'  If 
A  sells  property  to  B  under  a  contract  which  gives  B  the  option 
to  return  such  property  in  a  specified  time,  A's  act  in  leaving  the 
state  before  such  time  has  elapsed  and  in  not  returning  until  after 
such  time  has  elapsed,  excuses  B*s  delay  in  tendering  such  prop- 
erty if  such  tender  is  made  in  a  reasonable  time  after  A's  return.* 
If  a  lighting  company  delays  the  completion  of  its  plant  in  order 
to  ascertain  the  result  of  a  referendum  election  upon  the  ordinance 
under  which  it  is  to  act,  and  such  delay  results  in  its  delay  in 
reducing  the  rate  for  electricity  furnished  for  commercial  purposes, 
such  facts  do  not  prevent  the  lighting  company  from  recovering 
for  electricity  furnished  to  the  city.*  One  who  has  prevented  the 
performance  of  a  contract  for  the  transfer  of  mining  claims  by 
failing  to  return  the  deed  therefor  to  the  grantee  after  it  has  been 
returned  to  the  gra'^tors  for  correction,  can  not  take  advantage  of 

■  Empson  Packing  Co  v.  Gawson,  43  2  American   Dredging  Co.   v.  United 

Colo.  188,  95  Pac.  548.  States,  49  a   CI   350 

•  Patterson  v.  Meyerhofer,  204  N.  Y.  •Loehr  v.  DickBon,  141  Wis   332,  30 

06,  97  N.  E.  472.  L.  R    A.    (N.S  )    495,  124  N.  W.   293. 

1  Gill  V.  Hale  &  Kilburn  Co..  257  Fed.  4  Edmonds  v.  Evarts,  146  Mich.  485, 

906;  Sellers  v.  Catron,  5  Ind   Terr.  263,  109  N.  W.  844 

82  S.  W.  742;   Board  of  Education  v.  BMena  ▼.  Tomlinson,  118  Ark.  166, 

Roxbury  Township,  —  N.  J.  — ,  107  175  8.  W.  1187. 
Atl.  259. 
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such  failure  to  perform  as  a  breach.*  If  A  has  agreed  to  support 
B,  and  B  makes  performance  on  A's  part  impossible,^  by  refusing 
to  remain  at  a  proper  place  to  receive  such  support,*  or  by  tre*iting 
A  in  such  a  way  that  A  is  justified  in  leaving,'  B  can  not  treat  A's 
failure  to  furnish  support  as  a  discharge. 

§  2925.  Party  whose  performance  is  prevented  discharged  from 
liability  for  damages.  The  party  who  makes  performance  impos- 
sible can  not  recover  damages  from  the  adversary  party  for  not 
performing.^  No  recovery  for  damages  can  be  had  for  delay  in 
delivering  a  chattel  sold  if  the  delay  is  due  to  the  fault  of  the 
vendee.^  If  A  has  agreed  to  sell  certain  articles  to  B  to  be  placed 
in  sacks  which  B  is  to  furnish,  B's  failure  to  furnish  sacks  oper- 
ates as  a  discharge  of  A's  covenant,  and  B  can  not  recover  dam- 
ages for  A's  failure  to  perform.*  A  agreed  to  deliver  hay  to  the 
United  States,  and  it  was  an  implied  term  of  the  contract  that  he 
was  to  cut  the  hay  in  the  Yellowstone  Valley,  where  the  only  avail- 
able grass  was  growing.  The  United  States  then  had  this  grass 
cut  by  others.  This  was  held  to  discharge  A  from  liability  from 
furnishing  hay.*    A  agreed  to  construct  a  boat  for  B.    Two  months 


6  Miser  Gold  Minin«;  &  MUlinp:  Co.  v. 
MocMly,  37  Colo   310.  86  Pac.  335. 

7  Wood  V  Leeka,  262  lU.  607.  104  N. 
E.  1048;  Soper  v.  Cisco,  86  N.  J.  Eq. 
165,  i)5  All.  1016. 

»  Sojior  V.  Cisco,  85  N.  J.  Eq.  165,  95 
Atl    1016 

9  Wood  V.  Leeka,  262  111.  607.  104  N. 
E    1048. 

1  United  States.  United  States  v. 
Peck,  102  U.  S.  64,  26  L  ed.  46;  Clii- 
rfl|2o.  Milwaukee  &  St.  Paul  Ry.  v. 
Hoyt.  140  U.  S.  1,  37  L.  ed.  625; 
District  of  Columbia  v  Camden  Iron 
Works,  181  U.  S.  453,  45  L.  etl. 
048;  Campfield  v.  Sauer,  189  Fed.  576, 
38  L.  R.  A.  (NS.)  837. 

California.  AntoneUe  v.  Kennedy  & 
Shaw  Lumber  Co.,  140  Cal.  300,  73  Pac. 
966 

Georgia.  Day  v.  Jeffords,  102  Qa. 
714.  29  S.  E.  501. 

Kentucky.  Seventh  St.  Planing  Mill 
Co  V.  Schaefer  (Ky.),  99  S.  W.  341, 
30  Ky.  L.  Rep.  623. 


Montana.  Butte  Land  &  Investment 
Co  V  Williams,  55  Hont.  39,  1  A.  L. 
R.  1634,  173  Pac.  550. 

New  York.  Mosler  Safe  Co.  v. 
Maiden  Lane  Safe  Deposit  Co.,  190  N. 
Y.  479,  37  L.  R.  A.  (NS.)  363,  93  N. 
E   81. 

Pennsylvania.  Kress  House  Moving 
Co.  V.  George  Hogg  Co.,  2^3  Pa.  St. 
191,  106  Atl.  351. 

2  District  of  Columbia  v.  Camden  Iron 
Works,  181  U.  S.  453.  45  L.  ed.  948 
[affirming.  15  D.  C.  App.  198] ;  Indian- 
apolis Northern  Traction  Co.  v.  Bren- 
nan,  174  Ind.  1.  30  L.  R.  A.  (N.S.)  85. 
87  N.  E  215.  90  N.  E.  65,  01  N.  E.  503; 
Maher  v.  Lumber  Co..  86  Wis.  530,  57 
N    W.  357. 

t  William  B.  Hughes  Produce  Co.  y. 
Pulley,  47  Utah  544,  L.  R  A.  lOlOD, 
728.  155  Pac.  337. 

4  United  States  v.  Peck,  102  U.  S. 
64,  26  L.  ed.  46. 
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before  time  at  which  such  boat  was  to  be  completed  A  became 
insolvent,  made  a  general  assignment  for  the  benefit  of  creditors, 
and  B  took  possession  of  the  boat.  This  was  held  to  discharge  A 
from  liability  for  not  completing  the  boat  within  the  time  specified.* 
If  A  has  agreed  to  use  seed  furnished  by  B  for  raising  seed  of  a 
certain  quality  which  he  is  to  deliver  to  B,  B's  act  in  furnishing 
improper  seed  prevents  him  from  making  use  of  the  fact  that  the 
seed  which  A  had  raised  was  below  the  standard  fixed  by  the  con- 
tract, as  a  defense.*  A  provision  in  a  contract  for  the  use  of  films 
for  moving  pictures,  to  the  effect  that  the  lessee  is  liable  for  films 
destroyed  while  in  his  possession,  is  discharged  by  the  act  of  the 
lessor  in  sending  a  film  in  so  defective  a  condition  that  the  use  of 
such  film,  even  though  proper,  will  result  in  its  destruction.^  If 
A  and  B  have  entered  into  a  contract  by  which  A  is  to  operate  a 
coal  mine  and  B  is  to  provide  supplies  to  enable  A  to  perform,  B*s 
failure  to  furnish  such  supplies  is  a  breach  on  his  part  which 
excuses  A  for  failure  to  perform  the  contract  on  his  part.*  If  A 
has  entered  into  a  contract  with  B  to  cut  logs  on  B's  land  and  to 
deliver  them  to  B,  B's  act  in  refusing  to  permit  A  to  cut  logs  until 
he  has  hauled  those  which  have  been  cut  discharges  A  from  liability 
for  failure  to  perform  his  contract  in  time,  at  least  if  it  was  pos- 
sible for  A  to  have  performed  the  contract  when  B  required  him 
to  discontinuai^erformance.*  Under  a  contract  by  which  A  agrees 
to  furnish  a  certain  amount  of  timber  per  annum  for  transportation, 
and  B  agrees  to  furnish  cars,  A  is  discharged  from  liability  for 
failure  to  furnish  the  requisite  amount  of  timber  if  such  failure  is 
due  to  B's  failure  to  furnish  the  requisite  number  of  cars.^*  If  the 
owner  of  a  house  interferes  with  the  performance  by  the  contractor 
of  a  contract  for  moving  it,  the  contractor  is  not  liable  for  damages 
thus  caused.^^  If  a  contractor  has  agreed  to  furnish  certain  mate- 
rial to  a  subcontractor  and  he  fails  to  do  so,  he  can  not  recover 
damages  from  the  subcontractor  for  refusing  to  continue  perform- 
ance.^'   No  deduction  can  be  made  from  the  contract  price  of  a 

iVandegrift  v.  Engineering  Co.,  161  •  Morgan  v.   Tucker,  78  Vt.  56,  61 

N.  Y.  435,  48  L.  R.  A.  685,  65  N.  E.  Ail.  863. 

041  10  Gates  v.  Detroit  &  Mackinac  Ry. 

IBurrell  v.  Masters,  —  Colo.  —,  176  Co.,  147  Mich.  623,  111  N.  W.  101. 

Pac.  316.  11  Kress  House  Moving  C6.  v.  George 

7  Famous  Players  Film  Co.  v.  Salo-  Hogg  Co.,   263   Pa.   St.   191,  106  AtL 

mon,  —  N.  H.  — ,  106  Atl.  282.  361. 

•  Degnan  v.  Nowlin,  6  Ind.  Terr.  312,  12  Seventh   St.   Planing  Mill  Co.  ▼. 

82  S.  W.  768.  Scfaaefer  (Ky.),  99  8.  W.  341,  30  Ky. 

L.  Rep.  623. 
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building  for  defects  due  to  the  action  of  the  architect  employed  by 
the  ownerJ'  Under  a  contract  to  pay  to  a  broker  a  commission  for 
effecting  a  sale,  the  broker  can  not  recover  his  commission  if  he 
has  advised  the  purchaser  that  the  title  is  bad  when  in  fact  the 
defect  could  readily  have  been  corrected.^*  An  agreement  to  pay 
A,  who  was  acting  as  superintendent  of  a  department  of  a  corpora- 
tion, an  additional  salaryfor  the  last  term  of  his  services  if  his 
contract  is  not  renewed  is  discharged  when  such  corporation  sells 
its  business  to  another  corporation,  in  which  sale  A  takes  an  active 
part  J'  Under  a  contract  to  furnish  support  at  the  obligor's  home, 
no  recovery  can  be  had  if  the  obligee  leaves  without  good  cause 
and  without  demanding  support  elsewhere^*  On  the  other  hand, 
if  the  obligor  breaks  up  housekeeping  and  goes  to  live  with  a  rela- 
tive and  can  not  furnish  a  home,  breach  exists,  even  if  the  obligee 
is  asked  to  remain  until  the  crops  are  removed." 

R    NON-PERFORMAN'CE 

§2926.  Non-performance  as  breach.  In  the  types  of  breacb 
thus  far  discussed,  the  party  who  breaks  the  contract  has  mani- 
fested his  intention  by  word  or  deed  to  disregard  the  obligation  of 
the  contract,  and  no  longer  to  recognize  it  as  binding  upon  him. 
Breach  may  also  exist  where  one  party,  without  repudiating  the 
contract  in  any  way,  or  indicating  his  intention  not  to  be  bound 
thereby,  or  not  to  perform  it,  either  omits  performance,  or  tenders 
a  performance  which  is  not  even  a  substantial  performance  of  the 
obligation  imposed  upon  him  by  the  contract.^     In  jurisdictions  in 


» White  V.  School  District,  159  Pa. 
8t.  201,  28  Atl.  136. 

14  Butte  Land  &  Investment  Co.  v. 
Williams,  55  Blont.  30,  1  A.  L.  R.  1G34, 
173  Bae.  650. 

WWoodbridge  v.  Pratt  &  Wliitney 
Co.,  60  Conn.  304,  37  Atl.  6SS.  After 
such  Bale  was  made  A  refused  to  con- 
sent to  a  novation  of  his  contract 
offered  by  the  new  corporation. 

18  Adams  ▼.  Cook,  200  Pa.  St.  258, 
40  Atl.  964. 

niCilks  ▼.  Milks,  129  Mich.  164,  88 
N.  W.  402. 

1  McPherson  ▼.  Hattich,  10  Ariz.  104, 
r.5  Pac.  731;  Hebert  ▼.  Weil,  115  La. 
424,  39  So.  380;  Kennedy  ▼.  Meilicke 
Calculator  Co.,  00  Wash.  238,  155  Pac. 


1043;  Hishop  v.  T.  Ryan  Construction 
Co.,  106  Wash.  254,  180  Pac.  120 

Soc  on  this  subject,  gcncrnlly.  Acts 
of  Omission  as  Broaches  of  Covenants 
for  Title,  by  T.  F.  Martin,  23  Law 
Quarterly  Review,  331;  Liability  of 
Bank  to  tlie  Maker  of  a  Clic(*k  for  the 
Wrongful  Dislionor  Tlicreof,  by  Ernest 
W.  HufTcut,  2  Columbia  Ijiw  Review, 
193;  The  Rights  of  Railway  Pas.spngcr8 
in  Respect  of  Unpunctiulity,  by  W.  M. 
Acworth,  3  Journal  of  Comparative 
Legislation  (N.S.),  31,  and  Compensa* 
tion  for  Misdescription  in  Sales  of 
Land,  by  William  Webster,  8  Law 
Quarterly  Review,  64. 

See  §§  2927  et  seq. 
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\(rhich  breach  by  anticipatioii  is  not  recognized  or  is  looked  upon 
with  disTavor,  nonperformance  is  regarded  as  the  essential  fact 
which  is  necessary  to  establish  breach.'  In  England,  on  the  other 
hand,  language  has  been  used  which  seems  to  indicate  that  the 
courts  do  not  regard  non-performance  as  such  breach  as  will  oper- 
ate as  a  discharge  of  the  contract,  unless  the  party  in  default  has 
renounced  the  contract,  or  unless  it  is  shown  that  he  is  unable  to 
perform.'  .  This  rule  was  first  laid  down  in  instalment  contracts,* 
and  most  of  the  cases  cited  in  support  of  this  rule  are  cases  of 
instalment  contracts,'  but  the  principle  does  not  seem  to  be  limited 
to  instalment  contracts.  At  the  same  time,  the  principle  is  applied 
in  cases  in  which  the  facts  are  held  to  show  a  renunciation  or  an 
inability  to  perform;  and  any  suggestion  that  mere  non-perform- 
ance is  not  a  discharge  is  therefore  an  obiter.'  Where  the  contract 
is  held  not  to  be  discharged  and  no  renunciation  is  held  to  exist, 
it  is  doubtful  if  any  breach  is  shown.^  It  may  be  doubted  if  any 
jurisdiction  will  hold  that  the  party  who  is  not  in  default  is  bound 
to  perform  where  there  is  a  material  breach  of  a  precedent  cove- 
nant or  of  a  concurrent  covenant,'  even  though  the  party  who  is  in 


SMcPherson  v.  Hattich,  10  Ariz.  104, 
85  Pac.  731;  Daniels  v  Newton,  114 
Mass.  530,  19  Am.  Rep.  3S4;  Carstens 
V.  McDonald,  38  Neb  858,  67  N.  W. 
757;  ITixRon  Map  Co.  v.  Nebraslca  Post 
Co.,  5  Ni'b.  (unolT)  388,  »S  N   W.  872. 

^"Uut  I  thinlc  this  ca.^^e  may  be,  and 
in  fact  has  been,  decided  on  broader 
lines  tlian  those  laid  down  in  the  notes 
to  Pordage  v.  Cole  (1  Wms.  Saund. 
SlD'l),  as  to  mutual  and  Independent 
covenants.  I  think  the  true  test  ap- 
plicable to  the  facts  of  this  case  is  that 
which  was  laid  down  by  Lord  Coleridge, 
C.  J,  in  Freeth  v.  Burr  ([1874],  L.  R. 
0.  C.  P.  at  p.  213),  and  approved  in 
Mersey  Steel  Company  v.  Nay  lor 
{[1884],  9  App.  Cas.  434),  in  the  House 
of  Ix>rds,  'that  the  true  question  is 
whcttier  the  acts  and  conduct  of  the 
party  evince  an  intention  no  longer  to 
be  bound  by  the  contract'  I  think 
the  court  of  appeal  bad  ample  ground 
for  drawing  this  inference  from  the 
conduct  of  the  appellants  here  in  dis- 
missing the   respondent  in   deliberate 


disregard  of  the  terms  of  the  contract, 
and  tiiat  the  latter  was  thereupon 
justified  in  rescinding  *he  contract  and 
treating  himself  as  absolved  from  the 
further  performance  of  it  on  his  part.** 
General  Bill  posting  Go.  V  Atkinson 
[1009],  A.  C.  118  [affirming  (1908),  1 
Ch.  637]. 
4  See  §3010. 

•  See,  Mersey  Steel  Co.  v.  Naylor,  9 
App.  Cas.  434,  and  Freeth  ▼.  Burr,  L. 
R.  9  C.  P.  208. 

•  See  discussion  of  this  doctrine,  in 
In  re  Rubel  Bronze  &  Metal  Co.  and 
Vo8  [1918],  1  K.  B.  315. 

T  Harrison  v.  Walker  [1919],  2  K.  B. 
459.  (A  quarrel  between  co-owners  of 
a  bungalow:  held,  not  to  discharge  the 
contract  for  use  in  common,  neither 
party  having  attempted  to  renounce  the 
contract  or  to  exclude  the  other,  and 
there  probably  being  no  implied  cove* 
nant  that  co-owners  of  a  bungalow 
would  not  quarrel ) 

•  See  112951  et  seq. 
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default  insists  that  he  will  perform,  and  even  though  he  is  in  fact 
able  to  perform. 

The  question  of  what  constitutes  breach  turns  on  the  answer  to 
the  questions:  (1)  What  was  the  party,  who  is  alleged  to  be  in 
default,  bound  to  do  under  the  contract?  and  (2)  What  has  he  in 
fact  doneT  The  first  question  is  primarily  one  of  construction;  the 
second,  one  of  fact. 

§2927.  Breach  need  not  be  wilful.  The  existence  and  the  fact 
of  breach  are  not,  in  any  way,  dependent  upon  the  intention  or 
wish  of  the  party  in  default  to  break  the  contract,  or  upon  the 
amount  of  care  and  faith  used  by  the  party  who  is  in  default,^ 
whether  the  breach  is  treated  as  a  ground  of  discharge,'  or  as  giv- 
ing a  right  of  action  for  damages.*  If  an  attempt  to  consolidate  a 
corporation  fails  because  the  parties  who  undertake  such  consolida- 
tion are  unable  to  secure  the  necessary  funds,  the  contract  for  such 
consolidation  is  broken  so  that  no  recovery  can  be  had  for  services 
rendered  thereunder  without  regard  to  the  intention  or  misfortune 
of  such  parties  in  not  being  able  to  secure  such  funds.^  If  a  com- 
pulsory winding  up  of  a  corporation  because  of  insolvency  is  not 
a  discharge  of  its  continuing  contracts  of  employment,  because  of 


1  England.  Measures  Brothers,  Ltd, 
T.  Measures  [1010],  2  Ch.  248  [afTirm- 
ing   (1010),  1  Cli.  330]. 

United  States.  Central  Tnist  Co.  v. 
Chicago  Auditorium  A»Hocintion,  2-10 
U.  S.  581,  L.  R.  A.  1017B,  580,  00  h. 
ed.  811. 

Connecticnt.  Jones  ▼.  Marlborough, 
70  Conn.  683,  40  Atl.  400. 

Iowa.  CorneU  v.  Bodnbaugh,  117  I:i. 
287,  94  Am.  St.  Rep.  208,  00  N.  W. 
600. 

Massachusetts.  Douglas  ▼.  Lowell, 
104  Mass.  208,  80  N.  E.  510. 

Mississippi.  VickMburg  Water  Sup- 
ply Co.  V.  Gorman,  70  Miss.  360,  II  So. 
680. 

Hew  Jersey.  Fry  v.  Miles,  71  N.  J. 
L.  203,  50  Atl.  240. 

New  York.  Mosler  f^tc  Co.  v. 
Maiden  Lane  Safe  Deposit  Co.,  100  N. 


Y.  470,  37  L.  R.  A.  (N.S.)  363,  03  N. 
K.  81. 

Wisconsin.  Modern  Steel  Structural 
Co.  V.  English  Construction  Co.,  129 
Wis.  31.  108  N.  W.  70. 

2  Bacon  v.  Green,  36  Fla.  325,  18  So. 
870;  Baltimore  y.  Schaub,  06  Md.  534, 
51  Atl.  106;  Fry  v.  Miles,  71  N.  J.  L. 
203.  50  Atl  246;  Mosler  Safe  Co.  ▼. 
Maiden  Lane  Safe  Deposit  Co.,  100  N. 
Y.  470,  37  L.  R.  A.  (N.S.)  363,  03  N. 
E.  81. 

S  Central  Trust  Co.  ▼.  Chicago  Audi* 
torium  Association,  240  U.  S.  581,  L. 
R.  A.  1017B,  680,  60  L.  ed.  811;  Walsh 
V.  Fisher,  102  Wis.  172,  72  Am.  St. 
Rop.  805,  43  L.  R.  A.  810,  78  N.  W. 
437;  Modern  Steel  Structural  Co.  v. 
English  Construction  Co.,  120  Wis.  31, 
108  N.  W.  70. 

4  Fry  v.  Miles,  71  N.  J.  L.  293,  50 
Atl.  240.- 
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impossibility  of  performance,'  it  amounts  1o  a  breach  of  such  con- 
tracts,' although  such  breach  is  not  intentional  or  wilful  on  the 
part  of  the  corporation.^    It  is  a  breach,  though  not  a  wilful  breach, 
for  one  under  contract  for  the  season  to  quit  because  a  strike  is 
ordered,  and  he  is  a  union  man  and  the  strikers  threaten  personal 
violence.'    The  fact  that  the  breach  is  due  to  the  failure  or  inability 
of  third  persons  with  whom  the  party  in  default  has  made  con- 
tracts to  enable  him  to  perform  his  contract  does  not  excuse  such 
breach.'    Thus  default  in  a  building  contract  on  the  part  of  the 
contractor  is  not  excused  because  due  to  the  default  ^'  or  inability 
to  perform,^^  on  the  part  of  a  subcontractor  or  materialman.    Still 
less  is  the  default  of  a  subcontractor,  materialman  or  employe  a 
discharge  available  by  the  chief  contractor  where  he  has  not  in 
good  faith  endeavored  to  perform  his  contract  with  them  so  as  to 
induce  performance  on  their  part,^*  as  where  he  fails  to  return 
when  he  agrees,  and  the  wages  of  his  employes  are  in  arrears  and 
their  supplies  are  not  furnished.^'    So  a  party  to  a  contract  binding 
him  to  be  ''responsible  for  any  and  all  wrong  use  of  said  electro- 
types" is  liable  for  use  of  them,  in  violation  of  the  contract  by  one 
to  whom  he  has  sold  his  interest  in  such  business^'    A  contract  to 
replace  defective  parts  of  a  machine^'  is  broken  where  the  per- 
formance is  prevented  by  reason  of  a  strike.    The  fact  that  non- 
performance is  due  to  a  bona  fide  misconstruction  of  the  contract 
does  not  prevent  such  non-performance  from  amounting  to  breach.^' 
The  question  whether  the  breach  was  wilful  or  not  is  often, 
however,  important  in  determining  whether  the  party  in  default 


I  See  §2087. 

•  See  §§  2688  et  seq. 

T  Measures  Brotliers,  Ltd.,  ▼.  Meas- 
nres  [1910],  2  Ch.  248  [affirming 
(1010),  1  Ch.  336]. 

•  Walsh  ▼.  Fisher,  102  Wis.  172,  72 
Am.  St.  Bcp.  805,  43  L.  K.  A.  810,  78 
N.  W.  437. 

t  Davis  v.  Ford,  81  Md.  333,  32  AtL 
280;  Beichenbach  ▼.  Sage,  13  Wash. 
364,  52  Am.  St.  Kep.  51,  43  Pac.  354  r 
Modern  Steel  Structural  Co.  y.  English 
Construction  Co.,  120  Wis.  31,  108  N. 
W.  70. 

n  Davis  T.  Ford,  81  Md.  333,  82  AtL 
280.  (In  this  case,  however,  'the  con* 
tractor  made   no  bona   fide  effort  to 


perform  his  contract  with  the  material- 
man.)  Modern  Steel  Structural  Co  v. 
Knglish  Construction  Co.,  120  Wia.  31, 
108  N.  W.  70. 

11  Beidienhach  ▼.  Sage,  13  Wash  364, 
52  Am.  St.  Rep.  51,  43  Pac.  354.  (Due 
to  the  severity  of  the  weather.) 

11  Davis  V.  Ford,  81  Md.  333,  32  Atl. 
280. 

IS  Hanson  ▼.  Smith,  04  Fed.  060,  36 
C.  C.  A.  581. 

M  Meyer  ▼.  Estes,  164  Mas&  457,  32 
L.  R.  A.  283,  41  N.  E  683. 

liPuget  Sound  Iron  &  Steel  Works 
V.  Clemmons,  32  Wash.  36,  72  Fttc.  465. 

It  Douglas  V.  Lowell,  104  Mass.  268, 
80  N.  a  510. 
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may  recover  a  reasonable  compensation  for  work  done  by  him 
under  the. contract J^ 

To  be  distinguished  from  cases  referred  to  in  this  section  are 
cases  where  one  party  in  effect  only  contracts  to  arrange  with 
third  persons  to  complete  the  performance  for  the  benefit  of  the 
adversary  party.  Of  such  nature  are  the  contracts  of  carriers,  who 
are  to  carry  over  their  own  line  and  deliver  to  a  connecting  car- 
rier.  On  doing  this,  they  are  not  liable  for  any  default  of  the 
connecting  carrier  J*  A  vendor  was  to  ship  **  within  thirty  days  by 
sail  or  ateam  at  seller's  option."  It  was  held  that  he  had  per- 
formed by  delivering  in  good  faith  to  a  vessel  bound  to  clear  in 
such  time,  though  for  lack  of  a  full  cargo  it  did  not  in  fact  do  so.^* 

On  the  other  hand,  the  fact  that  the  transaction  has  resulted  in 
loss  to  the  party  seeking  relief  does  not  establish  the  fact  of 
breach.*  Thus  A  agreed  to  raft  lumber  for  X,  and  A  employed  B 
to  do  the  work  under  A's  orders.  B  performed  according  to  A 'a 
orders.  The  work  was  not  completed  in  time  to  perform  A's  con- 
tract with  X,  and  X  recovered  a  judgment  against  A  for  breach. 
'These  facts  gave  A  no  right  of  action  against  B.'^  It  has  been  held 
that'  a  contract  to  give  instruction  as  to  the  method  of  cultivating 
sugar  beets  is  not  broken  if  improper  instructions  are  given 
through  honest  mistake  of  judgment,  as  long  as  there  is  no  fraud 
or  gross  ignorance.^ 

§2928.  Specific  illastrationa  of  breach— Contract  for  sale  of 
realty.  A  contract  for  the  sale  of  realty  is  broken  by  the  failure 
or  inability  of  the  vendor  to  furnish  title,  or  at  least  a  marketable 
title,  to  the  realty  which  he  has  covenanted  to  convey,  at  the  time 
fixed  by  the  terms  of  the  contract  for  making  such  conveyance.^ 


n  See  ch  LXXXVIII. 
It  See  §  740. 

19Le<]on  v.  Uavemeyer,  121  N.  Y. 
Ill),  8  L.  R.  A.  245,  24  N.  E    207 

20  Penobfloot  Lnmberin;^  Association 
V.  Biisse]],  02  Me.  256,  42  Atl    40S. 

21  PenobRcot  Lumbering  Association 
V.  Biissell,  92  Mc.  250,  42  Atl    408. 

22  Smith  V.  Billings  Supnr  Co.,  37 
Mont  128,  15  L.  R.  A.  (N  S  )  837,  tW 
Pac.  830  (From  the  const  met  ion 
placed  on  the  contract  by  the  majority 
of  the  court,  it  is  quite  likely  that  the 
manufacturer  of  sugar  had  not  cove- 


nant cfl  to  give  instructions  to  the  em- 
ployes of  the  grower  ) 

1  England.  Weston  v.  Savnge,  10  Ch. 
Div.  736 

California.  Trim  v.  Umhscn.  155  ( nl. 
607,  132  Am  St  Rep.  137.  103  Pac. 
178. 

Idaho.  Boyd  v  Boley,  25  Jila  58  f, 
130  Pac   130 

Minnesota.  Williams  v  Cilliert,  120 
Minn   200,  130  N.  W   502. 

Nebraska.  Juntice  v.  Button.  80  Neb. 
367.  38  L.  R  A.  (NS)  1,  131  N  W. 
736 
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If  the  parties  in  interest  are  before  the  court,  and  a  decree  has 
been  rendered  barring  their  claims,  such  title  is  marketable  as  far 
as  such  interests  are  concerned.'  If  the  parties  in  interest  are  not 
before  the  court,  a  decree  which  attempts  to  quiet  or  perfect  the 
title  is  of  no  legal  effect  against  the  claims  of  such  parties;  and  if 
the  title  was  doubtful  before  such  decree  was  rendered,  it  remains 
unmarketable  in  spite  of  3uch  decree.* 

If  the  contract  for  the  sale  of  realty  is  executory,  it  is  broken 
by  failure  of  title  as  to  a  material  part  thereof.^  A  contract  for 
the  sale  of  a  building  is  broken  if  such  building  projects  over  a 
public  street  or  way.'  A  contract  for  the  sale  of  timber  land  is 
broken  if  the  vendor  has  given  an  outstanding,  valid,  enforceable 
option  for  the  sale  of  timber  thereon.*  A  material  deficiency  in 
the  area  amounts  to  a  breach  of  such  contract.^ 

An  executory  contract  for  the  sale  of  realty  is  also  broken  by 
the  existence  of  encumbrances  thereon  in  violation  of  the  provi- 
sions of  the  contract.'  If  a  contract  of  sale  is  signed  by  the  vendor 
alone,  and  if  it  does  not  provide  for  a  covenant  against  encum- 


Kansas.  WiUiams  v.  Bricker,  83 
Kan.  63,  30  L.  R.  A.  (N.S.)  343,  109 
Pac.  908. 

Miuiesota.  Howe  v.  Coaten,  97  Minn. 
3«5.  4  L.  R.  A.  (N.S.)  1170,  107  N. 
W  307. 

Ohio.    T^wiH  V.  White.  10  O.  S.  444. 

Oklahoma.  Martin  v.  Spaulding,  40 
Okla    191,  137  Pac    882. 

Pennsylvania.  Bu^j;  v.  Midland 
Fealty  Co.  261  Pa  St.  453,  104  AtL 
685 

Wisconsin.  Arentnen  v.  Moreland, 
122  Wi8  167.  106  Am.  St.  Rep.  951, 
65  L.  R    A    973.  00  K  W.  700. 

IBuohan  ▼.  German- American  Land 
Co.,  180  la  911,  L.  R  A.  1918A.  84.  164 
N  W   119. 

Sllowe  V.  Coatea,  07  Minn.  385,  4  L. 
R   A    (NS  )  1170.  107  N.  W.  397. 

4  England.  Jacobs  v.  ReveU  [19001, 
2  Ch    858. 

United  States.  Ankeny  v.  Clark,  148 
U   S.  345,  37  L   ed.  475. 

Iowa.  Stonebrook  v.  Wisner,  171  la. 
109,  L  R.  A.  1915E,  834,  153  N.  W. 
351. 


Kew  Jersey.  Rentier  y.  Ramsin,  91 
N.  J.  L.  262,  102  Ail.  351. 

New  York.  Acme  Realty  Go.  t. 
Schinasi,  215  N.  Y.  496,  L.  R.  A.  1916A, 
1176,  109  N.  E.  577. 

Ohio.  Hayes  y.  Skidmore,  27  O.  a 
331. 

Oklahoma.  Groves  y.  Stouder,  -> 
Okla.  — ,  161  Pac.  239. 

Vermont.  Brown  v.  Aitken,  88  Vt. 
148,  92  Atl.  22. 

Wisconsin.  Arentsen  v.  Moreland, 
122  Wis.  167,  106  Am.  St.  Rep.  951,  66 
L.  R.  A.  073,  09  N.  W.  790. 

■  Stonebrook  y.  Wisner,  171.  la.  109, 
L.  R.  A.  1915E,  a34,  153  N.  W.  351; 
Acme  Realty  Co.  y.  Schinasi,  215  N.  Y. 
495,  L.  R.  A.  1916A.  1176,  100  N.  E.  677. 

t  Arentsen  y.  Moreland.  122  Wis.  167, 
106  Am.  St.  Rep.  051,  65  L.  R.  A.  973, 
99  N.  W.  700. 

TCaughron  v.  Stineaprinfc,  132  Tenn. 
636,  L.  R.  A.  1916C,  403.  170  S.  W.  162. 

•  England.  In  re  Haedicke  [1901],  2 
Ch.  666. 

California.  Tan^  y.  Waesch,  164 
Cal.  108,  97  Pac  69. 
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brances,  the  vendee  can  not  treat  such  contract  as  broken  by  rea* 
son  of  the  refusal  of  the  vendor's  wife  to  release  her* dower  in  such 
property.* 

The  omission  or  refusal  of  the  vendor  to  convey  in  accordance 
with  the  terms  of  the  contract  is  a  breach  thereof  J*  Whether  a 
vendor  is  liable  on  a  contract  by  which  he  has  agreed  to  convey 
his  homestead,  but  in  which  contract  his  wife  is  not  joined,  is  a 
question  upon  which  there  is  a  divergence  of  authority ;  some  courts 
holding  that  the  vendor  is  liable  because  of  his  failure  to  perform,^* 
while  other  courts  hold  that  he  is  not  liable,  since  the  statutory  and 
constitutional  provisions  with  reference  to  a  homestead  are  intended 
to  prevent  the  sale  thereof  unless  husband  and  wife  join  therein^' 

If  the  vendee  fails  to  pay  for  the  realty  at  the  time  fixed  by  the 
provisions  of  the  contract,  if  time  is  of  the  essence  of  such  con* 
tract,^'  especially  if  he  admits  his  inability  to  pay,^^  or  if  the  con- 
tract contains  a  forfeiture  clause,^'  or  if  the  vendee  fails  to  pay  in 


Iowa.  Taguo  v.  McColm,  145  la.  179, 
123  N.  W.  900. 

MinaesotJi.  Johnson  v.  Herbst»  140 
Minn.  147,  167  N.  W.  356. 

Miasomi.  Aiple-Hemmelmami  Real 
Estate  Co.  ▼.  Spelbrink,  211  Mo.  671, 
111  8.  W.  480. 

t  People's  Savings  Bank  Co.  v.  Faris- 
ette,  68  O.  S.  450,  67  N.  E.  896. 

It  Iowa.  Carroll  ▼.  Mandy,  —  la.  — , 
4  A.  L.  R.  811,  170  N.  W.  790. 

MiGhigaii.  Droppers  v.  Marshall,  2a3 
Mich.  173,  4  A.  L.  R.  1266,  168  N.  W. 
1001. 

Minnesota.  Schmidt  ▼.  Scandinavian 
Canadian  Land  Co.,  136  Minn.  14,  161 
N.  w!  218. 

New  Jersey.  Zimmerman  v.  Branyan, 
62  N.  J.  L.  478,  41  Atl.  689. 

Wisconsin.  Isaacs  v.  Bardon,  114 
Wis.  142,  89  N.  W.  913. 

11  Gark  v.  Bird,  158  Ala.  278,  132  Am. 
8t.  Rep.  25,  48  So.  359  (obiter) ;  Drop- 
pers V.  Marshall,  203  Mich.  173,  4  A.  L. 
R.  1266,  168  N.  W.  1001. 

12Whee1ock  v.  Countryman,  133  Ta. 
289,  110  N.  W.  598;  Lichty  v.  Benle, 
76  Neb.  770,  106  N.  W.  1018;  Silander 
▼.  Oronna,  15  N.  D.  552,  125  Am.  St. 
Rep.  616,  106  N.  W.  644. 


IS  United  States.  Coughran  v.  Bigo^ 
low,  164  U.  8.  301,  41  L.  ed.  442  [af- 
firming, Coughran  v.  Bigelow,  9  Utah 
260,34  Pac.  51]. 

California.  Smith  v.  Post,  167  Cal. 
CO,  138  Pac  705. 

Georgia.  Lytle  ▼.  Scottish-American 
Mortgage  Co.,  122  Ga.  458,  50  S.  E.  402. 

Ohio,  nutcheson  v.  McNutt,  1  Ohio 
14.  (Purchaser  not  bound  to  make  pay- 
mcnt  at  all;  title  to  pass  if  payment 
made  ) 

Oklahoma.  ITurley  v.  Anicker,  61 
Oklu.  97,  L  R.  A.  1918B,  538,  151  Pac 
593. 

Waahington.  Benham  v.  Columbia 
Canal  Co.,  74  Wash  110,  132  Pac.  884; 
Converse  v.  La  Barge,  92  Wash.  282, 
158  Pac.  058. 

For  a  case  in  which  time  is  not  of 
the  essence,  see  Smith  v.  B4»rkau,  123 
Ark  90.  184  8  W.  429. 

M  Smith  V.  Post,  167  Cal.  69,  138  Pac. 
7a5. 

ISWhiteman  ▼  Perkina,  56  Neb.  181, 
76  N.  W.  547;  258  Pa.  St.  362,  101  Atl. 
1051 ;  Converse  v.  La  Barge,  92  Wash. 
282,  158  Pftc.  968. 
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a  reasonable  time,  especially  if  the  vendor  has  given  him  reasonable 
notice  requiring  performance  on  his  part,**  such  conduct  of  the 
vendee  amounts  to  a  breach.  A  contract  by  which  the  purchaser 
of  certain  property  agrees  to  deposit  the  proceeds  thereof  in  a 
certain  bank  to  the  credit  of  the  vendor,  as  part  pajrment  of  the 
purchase  price,  is  broken  by  his  act  in  depositing  such  proceeds  in 
another  bank  to  his  own  credit.*^ 

§2029.  Contract  for  sale  of  personalty.  A  contract  for  the 
sale  of  personalty  is  broken  by  failure  on  the  part  of  the  seller  to 
deliver  such  goods  in  substantial  compliance  with  the  terms  of  the 
contract^  Material  delay  in  the  time  of  delivering  the  goods 
amounts  to  a  breach.' 

A  promise  by  the  seller  to  deliver  goods  f.  o.  b.  cars  requires 
the  seller  to  obtain  the  cars  and  to  load  the  goods  thereon.* 
Whether  the  time  in  which  the  goods  are  shipped  by  the  seller  is 
reasonable  or  not,  depends,  however,  upon  the  difficulty  of  getting 
cars  because  of  a  general  shortage  thereof.*  Failure  on  the  part  of 
the  seller  to  declare  the  full  value  of  the  goods  to  the  carrier,  which 


liMcMurray  v.  Spicer,  L.  R.  6  Va\. 
527;  FuUer  v.  Hovey,  84  Mass.  (2  All.) 
324,  70  Am.  Dec.  782;  Kirby  v.  Harri- 
son, 2  O.  8.  320,  60  Am.  Dec.  677. 

n  World's  Fair  Minin<^  Co.  v.  Powers, 
224  U.  «.  173,  GO  L.  ed.  717. 

1  Alabama.  Lowy  v.  Boncn^rant,  1!)0 
Ala.  337,  71  So.  439. 

Arkansas.  iBbell-Brown  Co.  v.  Sic- 
vpn«  Oroeer  Co.,  IKS  Ark.  17,  175  S. 
W.  1158. 

Kansas.  Hurst  v.  Altamont  Mf<r.  Co., 
73  Kan.  422,  6  L.  K.  A.  (N.S.)  !)2S,  S.'i 
Pac.  551. 

New  Mexico.  Gulp  v.  Sufnl')val,  22 
N.  M.  71,  L.  R.  A.  1917A,  ll.'iT,  159 
Pac.  950. 

North  Dakota.  Sunshine  Cloak  & 
8uit  Co.  ▼.  Poquette,  30  N  D.  143,  L 
R.  A.  1916E,  932,  162  N.  W.  3.59. 

PennsyWania.  White  v.  Wolf,  185 
Pa   'St.  309,  39  Atl.  1011. 

Washington.  R.  J.  Menz  Lumber  Co. 
V.  McNeeley,  68  Wash.  223,  28  L.  R.  A. 
(N.S.)  1007,  108  Pac  021. 


A  contract  to  ship  goods  within  a 
c'crtnin  time  la  broken,  hO  as  to  dis- 
ehurgc  the  buyiT,  by  s hipping  the 
goods  too  late.  Renter  v.  Sula,  4  C. 
P.  D.  230. 

It  is  also  broken  by  shipping  them 
too  early.  Bowes  v.  Sliand,  2  App. 
Cas  455  [reversing,  2  Q.  B.  D.  112, 
Avhicli  rc'VorsiHl  1  Q.  B    D.  4701. 

I  Sunshine  Cloak  &  Suit  Co.  v.  Ro- 
quotte,  30  N.  D.  143,  L.  R.  A.  lOlOE, 
032.  1.52  N.  W.  359. 

3  Kansas.  Hurst  v.  Altamont  Mfg. 
Co ,  73  Kan.  422,  0  L.  R.  A.  (N.S.)  923, 
85  Pac.  551. 

New  Mexico.  Culp  v.  Randoval,  22 
N.  M.  71,  L.  R.  A,  1017A,  11.57,  169 
Pac.  a50. 

Washington.  R.  J.  Menr.  Lumber  Co. 
V.  McNeeley,  68  Wash.  223,  28  L.  R.  A. 
(NS.)  1(K)7,  108  Par.  021. 

4R.  J.  Menz  Lumber  Co.  v.  McNeeley, 
68  Wash  223,  28  L.  R.  A.  (N.S.)  1007, 
108  Pae.  021. 
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results  in  a  loss  to  the  buyer  by  reason  of  tbe  destruction  of  such 
goods,  is  a  breach  of  the  seller's  duty.' 

A  contract  for  the  sale  of  goods  is  broken  on  the  part  of  the 
seller  by  a  failure  of  title  to  the  goods  or  to  a  substantial  part 
thereof.'  Such  failure,  however,  must  exist  at  the  time  of  tht 
performance,  and  not  at  the  time  the  contract  is  made.^  A  contract 
to  sell  and  deliver  goods  is  not  broken  when  made  by  the  fact  that 
the  seller  does  not  have  title  thereto  at  the  time.' 

A  contract  for  the  sale  of  goods  is  broken  on  the  part  of  the 
seller  by  a  material  deficiency  in  quantity,'  or  by  a  substantial 
defect  in  quality,^'  if  such  defects  are  not  waived  by  the  pur- 
chaser. An  executory  contract  for  the  sale  of  goods  is  broken  by 
a  substantial  breach  of  a  warranty  thereof.^^  However,  an  express 
provision  to  the  effect  that  there  is  no  warranty  prevents  a  failure 
to  deliver  goods  of  the  quality  designated  Irom  being  a  breach.^' 
A  contract  to  replace  parts  which  break  under  ordinary  service 
because  of  defective  material  or  workmanship,  is  broken  by  refusal 
to  replace  parts  which  are  not  in  themselves  defective  but  which 
break  because  of  the  defective  characti^^r  of  other  parts  of  the  same 
machine  or  appliance.^' 


•  Miller  v.  Harvey,  221  N.  Y.  54,  L. 
R.  A.  19I7F,  r>i50,  110  N.  E.  781. 

•  Shores  Lunil>er  Co.  v.  Claney,  102 
Wis.  2:i5,  78  N.  W.  451. 

1  Page  V.  Ford,  05  Or.  450,  45  !>.  K. 
A.  (N.S.)  247,  131  Pac.  1013. 

•  Page  V.  Ford.  OH  Or.  450,  4r  L.  R 
A.  (S.S.)  247,  i:U  Pac.  1013. 

•  Kuhlman  v.  Wood,  81  la.  128,  40  N. 
W.  738. 

10  United  States.  Delaware,  Lacka- 
wanna &  Western  Ry.  v.  United  States, 
231  U.  S.  303,  58  L.  od.  200  (obiter). 

Iowa.  Roper  v.  WcIIh^  i82  la.  237, 
105  N.  W.  385. 

Kansas.  Fairbanks  v.  Walker,  70 
Kan.  903,  17  L.  R.  A.  (N.S.)  558,  02 
Pac.  1129. 

Kentucky.  United  States  Fidelity  & 
Guaranty  Co.  v.  Travelers'  Ins.  Machine 
Co.,  107  Ky.  382.  180  S.  W.  815. 

Wisconsin.  Fox  v.  Wilkinson,  133 
Wis.  337,  14  L.  R.  A.  (N.S.)   1107,  113 


'^.  W.  009;  Stein  v.  Jasculca,  106  Wis. 
317,  102  N.  W.  182. 

11  United  States.  Pope  v.  Allis,  115 
U.  S.  303,  29  L.  ed.  393. 

Iowa.  Fulton  Bank  v.  Mathers,  183 
la.  220,  100  N.  W.  1050. 

Kentucky.  Clover  Machine  Works  v. 
Cooke-JcllJco  Coal  Co.,  173  Ky.  075,  191 
S.  W.  510. 

Nebraska.  Toledo  Computing  Scale 
Co.  V,  Frc<lerickften,  95  Neb.  089,  140 
N.  W.  957. 

Washington.  Fairbanks  Steam  Shovel 
Co.  V.  ITolt,  79  Wash.  301,  L.  R.  A. 
1915B,  477,  140  Pac.  394;  Sevier  v.  Hop- 
kins. 101  Wash.  404,  172  Pac.  650. 

12  Leonard  Seed  Co.  v.  Crary  Canning 
Co.,  147  Wis.  100,  37  L.  R.  A.  (N.S.) 
79,  132  N.  W.  902. 

13  American  Locomotive  Co.  v.  Na- 
tional Wliolesale  Grocery  Co..  220  Mass. 
314,  L.  R.  A.  1017D,  1125, 115  N.  E.  404. 
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A  contract  for  the  sale  of  goods  is  broken  by  the  failure  of  the 
buyer  to  pay  therefor  in  accordauce  with  the  terms  of  the  con- 
tract^ Failure  to  pay  for  goods  bought  under  an  entire  contract 
before  the  entire  quantity  has  been  delivered  is  not  breach,  how- 
ever,  in  the  absence  of  an  express  provision  for  payment  in  instal- 
ments.^' The  refusal  of  the  buyer  to  accept  the  goods  when  they 
are  tendered,  amounts  to  a  breacliJ'  The  omission  of  the  seller  to 
furnish  receptacles  for  the  goods,  in  accordance  with  the  terms  of 
the  contract,  is  a  breach  thereof." 

§  2930.  Breadi  of  contract  for  work,  labor,  and  personal  serv^ 
ices.  A  contract  for  work  and  labor  is  broken  by  the  act  of  the 
employe  in  quitting  his  employment  without  legal  excuse;^  or  by 
his  incompetency;'  or  by  his  wilful  disobedience  to  the  lawful 
orders  of  his  employer.*  It  is  not  necessary  that  actual  injury 
resulting  from  such  wilful  disobedience  should  be  shown.* 

Misconduct  on  the  part  of  the  employe,  at  least  misconduct 
affecting  the  performance  of  the  contract  of  employment,  amounts 


14  Read  v.  Hutch  inson,  3  Campb.  352; 
United  Machinery  Co.  v.  Etsel,  89  Conn. 
336,  04  Atl.  356;  Lombard  Water  Wheel 
Governor  Co.  v.  Great  Northern  Paper 
Co.,  101  Me.  114,  6  L.  R.  A.  (N.a)  180, 
63  AtL  555;  McGrath  t.  Gegner,  77  Md. 
331,  30  Am.  St.  Rep.  415,  26  Atl.  502. 

li  Kelly  Construction  Co.  v.  Hacken- 
sack  Brick  Co.,  01  N.  J.  L.  585,  2  A.  U 
R.  685,  103  Atl.  417. 

11  Moore  ▼.  United  States,  196  U.  S. 
157,  40  L.  ed.  428. 

17  Wm.  B.  Hughes  Produce  Co.  v.  Pul- 
ley; 47  Utah  544,  L.  R.  A.  1016D,  728, 
155  Pac.  337. 

INash  V.  H.  R.  Gladding  Co.,  118 
Mich.  529,  77  N.  W.  7. 

2  United  States.  Lyon  ▼.  Pollard,  87 
U.  S    (20  Wall.)  403,  22  L.  ed.  361. 

Georgia.  Hattaway  v.  Sanderlin,  146 
Ga.  219,  88  S.  E.  041. 

Kansas.  Manross  ▼.  Uncle  Sam  Oil 
Co.,  88  Kan.  237,  128  Pac.  385. 

Maryland.  Keedy  v.  Long,  71  Md. 
385,  5  L.  R.  A.  750,  18  Atl.  707. 


Massachusetts.  Gasayant  ▼.  Sher- 
man, 213  Mass.  23, 90  N.  E.  476. 

3  England.  Turner  v.  Mason,  14  Ttees. 
ft  W.  112. 

United  States.  Development  Co.  ▼. 
King,  161  Fed.  01,  24  L.  R.  A.  (N.S.) 
812;  In  re  Milwaukee  Motor  Co.,  246 
Fed.  671,  L.  R.  A.  1018C,  1027. 

Kentucky.  Thomas  t.  ITouston,  Stan- 
wood  ft  Gamble  Co.,  146  Ky.  156,  37  L. 
R.  A.  (N.S.)  950,  142  8.  W.  214. 

Minnesota.  Von  Heyne  ▼.  Tompkins* 
89  Minn.  77,  5  L.  R.  A.  (N.S.)  524,  93 
N.  W.  001. 

North  Dakota.  McGregor  ▼.  Harm, 
19  N.  D.  509,  30  L.  R.  A.  (N.S.)  649, 
125  N.  W.  885 

Ohio.  Beckman  ▼.  Garrett,  66  O.  8. 
136,  64  N   E  62. 

Pennsylvania.  Matthews  ▼.  Park,  146 
Pa.  St.  384,  23  Atl.  208. 

Wisconsin.  Green  v.  Somers,  163 
Wis.  00,  157  N.  W.  529. 

4  Beckman  v.  Garrett,  66  O.  S.  136^ 
64  N.  E.  62. 
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to  a  breach  thereof.'  Wilful  absence  on  the  part  of  the  employe, 
especially  if  at  a  time  at  which  such  absence  will  interfere  seriously 
with  the  employer's  affairs,*  or  the  attempt  of  the  employe  to 
organize  a  rival  business  and  enter  into  competition  with  his 
employer  during  the  term  of  the  employment,^  amounts  to  breach 
of  a  contract  of  employment.  It  has  been  held,  however,  that  the 
act  of  the  employe  in  organizing  a  corporation  to  carry  on  a  com* 
peting  business  after  the  term  of  his  contract  of  employment,  is 
not  of  itself  a  breach.* 

An  architect  is  guilty  of  breach  of  his  contract  with  his  em- 
ployer if  he  fails  to  use  ordinary  care  and  skill  in  preparing  plans 
and  specifications ;  *  or  if  he  prepares  plans  for  a  building,  the  cost 
of  which  will  exceed  substantially  the  limit  imposed  by  the 
employer;^*  or  if  he  directs  the  contractor  to  construct  the  building 
in  a  manner  different  from  that  specified  in  the  plans  upon  which 
the  owner  and  the  contractor  had  agreed.^^ 

A  contract  for  work,  labor  and  personal  services  is  broken  by 
the  failure  of  the  employer  to  pay  the  agreed  compensation  in  sub- 
stantial  compliance  with  the  terms  of  the  contract.^^  A  contract 
for  the  employment  of  a  sales  agent  is  broken  by  the  act  of  the 
principal  in  furnishing  defective  goods.^*  A  contract  for  the 
employment  of  an  attorney  is  broken  by  the  act  of  the  client  in 
declaring  that  the  attorney  has  deceived  his  client  and  has  lied  to 


i  England.  BaiUie  v.  KeU,  4  Bing.  N. 
Cm,  638. 

Colorado.  Bilz  v.  PoweU,  60  Colo. 
482,  38  L.  R.  A.    (N.S  )   847,  117  Pac. 

niinoia.  Qould  v.  Magnolia  Metal 
Co.,  207  III.  172,  69  N.  E.  896. 

Iowa.  Miller  v.  Jones,  178  la.  168, 
159  N.  W.  671. 

Ohio.  Beckman  v.  Garrett,  66  O.  S. 
136,  64  N.  £.  62. 

Oklahoma.  Board  of  Education  y. 
Godsett,  66  Okla.  95,  155  Pac.  856. 

Oregon.  Foreman  v.  School  District 
No.  25,  81  Or.  687,  159  Pac.  1155. 

See  also,  Mackenzie  v.  Minis,  132  Ga. 
323,  23  L.  R.  A.  (N.S.)  1003,  63  S.  E. 
900. 

SJn  re  Milwaukee  Motor  Co.,  246 
Fed.  671,  L.  R.  A.  1918C,  1027;  Beck- 


man  V.  Garrett,  66  O.  S.  136,  64  N.  E. 
62. 

lBil2  V.  Powell,  60  Colo.  482,  38  L. 
K.  A.  (N.S  )  847,  117  Pad.  344. 

t  Myers  ▼.  Roger  J.  Sullivan  Co.,  166 
Mich.  193,  34  L.  R.  A.  (N.S.)  1217,  131 
N.  W.  621. 

tBayshore  Development  Co.  v.  Bon* 
foey,  —  Fla.  — ,  L.  R.  A.  1918D,  889, 
78  So.  607. 

lOHi^ht  V.  Klingensmlth,  76  Ark. 
218,  87  S.  W.  138;  Williar  t.  Nagle, 
109  Md.  75,  71  Atl.  427. 

11  Foeller  v.  Heintz,  137  Wis.  169,  24 
L.  R.  A.  (N.S.)  327,  118  N.  W  643. 

12  Canal  Co.  v.  Gordon,  73  U.  S.  (6 
Wall)  561,  18  L.  ed.  894;  Dobbins  v. 
Hitrgins,  78  HI.  440. 

1)  Kennedy  y.  Meilicke  Calculator 
Co.,  90  Wash.  238,  155  Pac.  1043. 
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him.^  A  contract  to  furnish  medical  services  at  a  given  date  and 
place  is  broken  by  failure  to  do  so,  although  at  the  time  the  physi- 
cian who  had  agreed  to  furnish  such  services  could  not  leave  the 
patient  whom  he  was  then  attending.^'  A  contract  to  furnish  med- 
ical services  is  not  broken,  however,  by  the  refusal  of  the  physician 
to  accompany  the  patient  to  another  state,  if  the  contract  does  not 
show  that  the  parties  contemplated  a  change  of  domiciled*  A  con- 
tract for  the  employment  of  one  for  a  given  position  is  broken  by 
the  act  of  the  employer  in  demanding  that  the  employe  work  at  a 
subordinate  position,  though  at  the  same  salary." 

An  ordinary  contract  of  employment  is  not  broken  by  the  act 
of  the  employer  in  refusing  to  allow  the  employe  to  work,  if  the 
employer  pays  or  oflfers  to  pay  the  compensation  provided  for  by 
the  terms  of  the  coutraetJ*  Accordingly,  the  act  of  an  employer 
in  discharging  an  employe  without  giving  the  notice  required  by 
the  contract,  but  paying  full  pay  for  the  time  for  which  such 
notice  was  to  have  been  given,  is  not  such  a  discharge  of  the  entire 
contract  as  justifies  the  employe  in  attempting  to  secure  the  cus- 
tomers of  the  employer  in  violation  of  a  covenant  in  the  contract 
to  the  efTeet  that  the  em[>loye  would  not  solrcit  customers  of  such 
employer.'*  The  cases  in  which  this  result  was  reached  were  cases 
involving  the  employment  of  an  agent  to  transact  business,  in  which 
employment  the  court  thought  that  the  opportunity  to  continue  the 
work  was  not  an  essential  feature  of  the  work.*  A  different  result 
might  be  reached  in  case  of  a  contract  of  employment  in  which  the 
opportunity  to  do  the  work  and  to  become  known  in  such  connec- 
tion was  a  vital  term  of  the  contract,  as  in  the  employment  of  an 
actor,  an  opera  singer,  a  baseball  player,  and  the  like. 

A  contract  to  the  effect  that  an  employer  will  not  employ  any 
but  members  of  a  given  union  as  long  as  such  union  can  furnish 
the  number  of  employes  which  he  needs,  is  not  broken  by  the  act 


MGenrow  v.  Flynn,  ICO  Mich.  604, 
35  L.  R.  A.  (NS  )  900,  131  N.  W    1115. 

IB  Hood  V.  MofTett,  109  Miss.  757,  L. 
R.  A.  1910B,  022,  09  So.  064. 

HZeiglcr  v.  Illinois  Trust  &  Savings 
Bank,  245  lU.  ISO,  28  L.  R.  A.  (N.S.) 
1112,91  N.  E.  1041. 

17  Cooper  v  Stronge  A  Warner  Co., 
Ill  Minn  177,  27  L.  R.  A.  (NS.)  1011, 
126  1^.  W.  641. 


II  Turner  v.  Sawdon  [19011,  2  K.  B. 
053;  Konski  v.  Pe^t  [1915L  1  Cli.  630. 

See  to  the  opposite  effect  where  the 
employer  had  sold  his  business,  and, 
apparently,  had  assigned  his  interest 
in  the  contract  of  employment.  White 
V.  Lumiere  North  American  Co.,  79  Vt. 
206,  6  L.  R.  A    (N.S )  807.  64  Atl.  1121. 

MKonski  v.  Peet  f  191 51.  1  Qi.  630. 

» Turner  v.  Sawdon  [19011,  2  K.  B. 
663;  Konski  v.  Peet  [19151,  1  Oh.  530. 
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of  a  former  member  of  such  union  in  remaining  in  the  employment 
of  such  employer  after  he  has  ceased  being  a  member  of  such 
union,  so  as  to  give  a  right  to  such  union  to  interfere  with  the  con- 
tinuance of  such  employment.'^ 

§  2931.  Contracts  for  services  other  than  personal.  A  contract 
requiring  a  manufacturer  to  furnish  an  experienced  and  successful 
sales  agent  to  a  dealer  to  wliom  he  sells  his  goods,  is  not  oroken  by 
the  fact  that  the  agent. whom  he  recommends  is  in  fact  dishonest, 
unless  the  manufacturer  acted  negligently  or  in  bad  faith  in  recom- 
mending himJ  A  contract  to  instruct  a  beet-grower  as  to  the 
method  of  growing  beets,  is  not  broken  by  failure  to  instruct 
laborers  whom  he  has  employed,'  nor  by  advice  to  him  to  wait  for 
experienced  laborers,  at  least  if  no  other  laborers  could  be  ob- 
tained.* A  contract  to  furnish  pasture  for  cattle  is  broken  by  fail- 
ure to  furnish  water  for  the  cattle,  as  well  as  grass.^  A  contract 
to  furnish  street-car  advertising  in  a  certain  number  of  street- 
cars running  at  a  certain  place,  which  in  fact  covers  practically  all 
of  the  street-cars  at  such  place,  is  broken  by  inserting  such  adver- 
tisements on  the  same  number  of  street-cars  out  of  a  much  greater 
number  which  run  over  a  much  longer  route.'  A  contract  for 
advertising  which  guarantees  a  certain  number  of  subscribers  is 
broken  by  a  failure  to  furnish  substantially  the  number  of  sub- 
scribers agreed  upon;*  and  delinquent  subscribers  can  not  be 
counted  in  determining  such  number,  even  though  they  are  classed 
as  "paid  subscribers"  by  the  custom  of  the  business.^  A  contract 
to  pay  certain  towage  services  is  not  broken  by  refusal  to  pay  the 
cost  of  breaking  ice  so  as  to  tQw  the  vessel.* 

§  2932.  Contract  not  to  compete.  A  contract  not  to  compete 
in  business,  if  valid,  is  broken  by  engaging  in  such  business  at  such 
place,^  or  by  his  manufacturing  the  medical  preparation  in  which 
he  has  agreed  not  to  compete,  under  another  name,  claiming  it  to 


llShinsky  v.  Tracey,  226  Mass  21, 
L.  H.  A.  1917C,  1053,  114  N.  E.  057. 

IJohn  Slaughter  Co.  v.  Standard 
Machine  Co.,  148  K.  Car.  471,  62 
S.  E.  509. 

1  Smith  V.  Binings  Sugar  Co.,  37 
Mont.  128,  15  L.  R.  A.  (NS.)  8.17,  04 
Pte.  830. 

t  Smith  V.  Billings  Sugar  Co.,  37 
Mont.  128,  15  L.  R.  A.  (N.S.)  ai7,  04 
Pac.  830. 

4  Cox  ▼.  Chase,  05  Kan.  531,  L.  R.  A. 
1015E,  500,  148  Pac.  766. 


S  Abrahams  t  Campbell  [1011], 
Scotch  Cas.  35.3.  [10111  1  S   L  T  4. 

I  Cream  of  Wheat  Co  v.  Arthur  H. 
Crist  Co..  222  N  Y.  487,  1  A.  L.  R.  150, 
110  N  E.  74. 

7  Cream  of  Wheat  Co.  ▼.  Arthur  H. 
Crist  Co .  222  N.  Y.  487.  1  A  L  R  150, 
HON.  E.  74. 

•  M  P.  Smith  &  Sons  Co  ▼  Trexler 
Lumber  Co.,  216  Fed  134,  L.  R.  A. 
1015B.  1086. 

fKnowles  ▼.  Jones,  182  Ala.  187,  62 
So.  514   (obiter);  Nelson  ▼.  Hiatt.  38 
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be  superior  to  that  sold  before.'  A  contract  not  to  compete  as  an 
attorney  ^'ithin  a  given  area  is  broken  by  furnishing  advice  by 
letter  to  persons  who  reside  in  such  area,  or  by  attempting  to  col- 
lect claims  as  an  attorney  from  debtors  who  live  in  such  area, 
although  the  place  of  business  of  such  person  is  located  outside  of 
such  area.* 

In  order  to  amount  to  a  breach  of  such  covenant,  it  is  not  neces- 
sary that  the  business  should  be  carried  on  in  the  name  of  the 
party  who  has  entered  into  such  covenant  not  to  compete,^  or  that 
he  should  be  the  beneficial  owner  thereof.' 

If  a  corporation  which  he  has  organized  and  in  which  he  is  a 
stockholder,*  or  a  partnership  of  which  he  is  a  member,^  competes 
in  such  business,  the  contract  is  broken.  Breach  exists  if  he  holds 
himself  out  as  a  partner  in  a  firm,  though  he  is  not  one  in  fact,*  or 
if  he  acts  as  an  employe  or  agent  of  a  competitor,*  or  if  he  acts  as 
managing  agent,^*  or  as  salesman,^^  or  as  a  skilled  workman/'  as 


Neb  478,  56  N  W.  1029;  Cowan  ▼. 
Fairbrother,  118  N.  Car.  406,  54  Am. 
St.  Rep  733,  32  L.  R.  A.  829,  24  S.  E. 
212. 

ZCIregory  y.  Spicker,  110  Cal.  160, 
62  Am   St  Rep.  70,  42  Pac  576. 

9Kdmundsoii  v.  Render  [1905],  2  Ch. 
320. 

4KnowIe9  ▼.  Jones,  182  Ala  187,  62 
So  514;  Ammon  v  Keill,  95  Neb  695, 
52  L.  R.  A.  (N.S  )  503,  146  N.  W  1009; 
Siegel  V.  MarcuR,  18  N  1).  214,  20  L.  R. 
A.  (NS)  769,  119  N.  W.  358. 

•  Oei^'pr  V  Cawley,  146  Mich.  550,  100 
N.  W.  1064. 

•  Knowles  v.  Joneii,  182  Ala.  187,  62 
So.  614;  OH  Corner  Book  Store  v.  Up- 
ham,  104  Mass.  101,  120  Am.  St  Rep. 
W2,  80  N.  E  228;  Kramer  v.  Old,  119 
N.  Car.  1.  56  Am  St.  Rep.  650,  34  L.  R. 
A.  380,  25  S.  E.  813. 

Equity  will  enjoin  him  from  acting 
as  a  stockholder,  except  for  the  pur- 
pose of  selling  his  stock  or  receiving 
his  proportionate  share  of  such  busi- 
ness after  it  is  dissolved.  Old  Corner 
Book  Store  v.  Upham,  104  Mass.  101, 
120  Am.  St.  Rep.  532,  80  N.  E.  228. 

TBorley  ▼.  McDonald,  69  Vt.  309,  38 
Atl.  60. 

•  Daniels  v.  Brodle,  54  Ark.  216.  11  L. 
R.  A.  81.  15  S.  W.  467. 

•  Knowles  v.  Jones,  182  Ala.  187,  62 
So    514;  Ammon  v.  Kelll.  95  Neb.  695, 


52  L  R.  A.  (NS.)  Sai.  146  N  W  1009; 
Siegel  V.  Marcus,  18  N  D  214,  20  L.  R. 
A.  (N.S)  709,  119  N   W   358 

10  Smith  V  Webb,  176  Ala.  596,  40 
L.  R.  A.  (NS.)  1191,  58  So  913; 
Knowles  y.  Jones,  182  Ala.  187,  62  So. 
514;  Fleckenstein  Bros  Co  v.  Flecken- 
stein,  66  N  J.  Eq.  252,  57  Atl.  1025; 
King  V.  Fountain,  126  N  Car.  196.  35 
S.  E.  427;  Siegel  v  Marrus.  18  N  D. 
214.  20  L  R  A.  (NS  )  769,  119  N.  W. 
358. 

The  fact  that  he  is  conducting  a 
branch  for  a  principal  who  U  located 
in  another  place,  does  not  prevent  such 
conduct  from  amounting  to  a  breach 
of  a  covenant  not  to  compete  in  the 
place  in  which  such  branch  is  located. 
Smith  v.  Wrbb,  176  Ala.  596.  40  L  R. 
A.  (NS.)   lini,  .58  So.  013. 

Such  party  can  not  hold  himself  out 
as  manager  of  a  competing  business, 
even  though  he  does  not  take  part 
therein,  if  such  conduct  will  injure  the 
good  will  of  the  business  which  he  has 
sold.  Fleckenstein  Bros.  Co.  v.  Fleck- 
enstein, 66  N.  J.  Eq.  252,  57  Atl.  1025. 

IIMcCausland  ▼.  Hill.  23  Ont  App. 
738. 

See  to  the  same  effect,  in  case  of 
agent,  Meyers  v.  Merrillion,  118  CaL 
352,  50  Pac.  062. 

12  Ammon  v.  Keill,  95  Neb.  605,  52  L. 
R.  A.  (N.8.)  503,  146  N.  W.  1009. 


5173 


Breach 


§2932 


in  a  contract  not  to  compete  as  a  barberJ'  One  who  has  agreed  not 
to  compete  breaks  such  covenant  if  he  competes  as  trustee  for  the 
owner  of  such  business. ^^  A  contract  not  to  act  as  employe  for  any 
share  of  the  proceeds,  interest  in  the  business  or  compensation 
based  on  sales  is  not  broken  by  working  in  such  business  as  employe 
on  a  salary  J'  If  a  partnership  agrees  not  to  engage  in  a  certain 
business,  such  contract  is  broken  if  one  of  its  members  so  engagesJ* 
A  contract  not  to  compete  is  not  broken  by  engaging  in  a  different 
though  closely  allied  business  ;^^  nor  by  making  a  contract  to 
engage  in  such  business  after  the  time  shall  expire  during  which 
he  was  not  to  compete;^*  nor  by  assisting  his  wife  to  start  in  the 
same  business  with  her  own  money ;  ^'  nor  by  the  act  of  unauthor- 
ized parties  who  sell  his  goods  within  the  territory  covered  by  the 
contract  not  to  compete.^  A  contract  not  to  engage  in  business  as 
long  as  A  is  in  such  business  ends  when  A  organizes  a  corporation 
and  sells  his  business  to  it;^^  but  it  does  not  end  if  the  corporation 
is  merely  nominal,  and  A  owns  all  the  stock  and  controls  the  busi- 
ness;^ and  such  contract  is  said  not  to  be  discharged  if  A  is  one 
of  the  large  stockholders  in  such  new  corporation  and  one  of  the 
o£Scers  thereof.^  If  A  agrees  with  B  not  to  engage  in  a  certain 
business,  such  contract  is  not  discharged  by  the  fact  that  A  and  B 
subsequently  form  a  partnership,  the  property  of  which  is  on  dis- 
solution to  belong  to  whichever  of  them  bids  the  most  for  it.**    A 


t9PohIman  y.  Dawson,  63  Kan.  471, 
88  Am.  St.  Bep.  240,  54  L  R.  A.  013, 
85  Pac.  880. 

MQeifrer  v.  Cawley,  146  Mich.  650, 
100  N.  W.  1064. 

IBlIaley  Grocery  Co.  v.  Haley,  8 
Wash.  75,  35  Pac  505. 

IS  Love  ▼.  Stidham,  18  D.  C.  App.  306, 
53  L.  R.  A.  307. 

Contra,  Streichen  v.  Fehleisen,  112 
la.  612,  84  M.  W.  715  Tsub  nomine, 
Steichen  v.  Fehleiaen,  51  L.  R.  A.  412]. 

"Breck  v.  Rin«ler,  120  N.  Y.  656, 
20  N.  E.  833.  (Contract  not  to  engage 
in  zinc  etching  not  broken  by  engaging 
in  elect  rot  yping  and  atereotyping  and 
occasionally  buying  a  zinc  etching ) 

It  Southland  Frozen  Meat  &  Pro- 
duce Export  Co.  ▼•  Nelson  [1808],  A. 
C442. 


It  Smith  V.  Hancock  [1894],  2  Ch. 
377. 

MDr.  Harter  Medicine  Co.  v.  Hop- 
kins. 83  Wis.  300,  53  N.  W.  501. 

21  Bagby  &  Rivers  Co.  v.  Rivers,  87 
Md  400,  67  Am.  St.  Rep.  957,  40  L.  R. 
A.  632,  40  Atl.  171. 

Contra,  if  A  retains  a  substantial 
interest  in  such  corporation.  Bradford 
V.  Montgomery  Furniture  Co.,  115 
Tenn.  610,  0  L.  R.  A.  (N.S.)  070,  92  S. 
W.  1104. 

22RagRdale  v.  Nagle,  106  Cal.  332, 
30  Pac.  628. 

2S  Bradford  v.  Montgomery  Furniture 
Co,  115  Tenn.  610,  9  L.  R.  A.  (N.S.) 
979,  02  S  W.  1104. 

24  Drown  v.  Forrest,  63  Vt.  557.  14 
L.  R.  A.  80,  22  Atl.  612. 

For  similar  facts  see,  Scudder  v.  Kil- 
foil,  57  N.  J.  Eq.  171,  40  Atl.  602. 
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sale  of  the  good  will  of  a  business  is  broken  by  the  vendor's  solieit- 
iiig  the  business  of  his  old  customers,*  or  by  using  the  former  trade 
name,  even  if  it  is  his  own."  A  contract  not  to  compete  in  abstract- 
ing public  records  is  not  broken  by  doing  the  clerical  work  of 
making  an  uncertified  and  unexamined  copy  of  another  abstract ;  '^ 
nor  is  such  contract  broken  by  the  fact  that  the  promisor  buys  his 
abstracts  at  a  reduced  rate  from  a  competitor  of  the  promisee.* 

One  who  -has  agreed  not  to  compete  in  business  with  one  to 
whom  he  has  sold  such  business,  does  not  break  such  covenant  by 
lending  money  to  a  subsequent  competitor  of  such  purchaser.*  It 
is  said  that  a  covenant  not  to  compete  in  business  is  not  broken  by 
transferring  the  telephone  number  of  the  original  business  to  a 
competitor  of  the  purchaser  of  such  business.*  A  contract  by  a 
partnership  not  to  compete  in  business  is  held  not  to  be  broken  by 
the  fact  that  one  of  the  parties  acts  as  a  broker  for  the  purchase  of 
such  goods  if  such  goods  are  shipped  directly  from  the  seller  to  the 
buyer.*^ 

§  2933.  Building  and  construction  contracts.  A  building  con- 
tract is  broken  on  the  part  of  the  contractor  by  his  failure  to  con- 
struct the  building  or  other  structure  in  accordance  with  the  terms 
of  the  contract.^  What  constitutes  performance,'  and  who  assumes 
the  risk  as  to  the  sufficiency  of  the  plans,*  and  the  right  of  the 
contractor  to  recover  for  performance  which  is  less  than  substantial 
performance,^  are  discussed  elsewhere.  A  contract  by  a  landlord 
to  furnish  a  waterproof  basement  is  not  broken  by  the  fact  that 
the  basement  is  flooded  through  the  windows  by  reason  of  an  un- 
precedented flood  in  a  creek  near  by." 


SRanft  Y:  Belmera,  200  HI.  386,  00 
L.  R.  A.  291,  66  N.  E.  720. 

SSSymonds  ▼.  Jones,  82  Me.  302,  17 
Am.  6t.  Rep.  485,  8  L.  R.  A.  570,  19 
Atl.  820;  Grow  v.  Seligman,  47  Mich. 
Wl,  41  Am.  Rep.  737,  11  N.  W.  404. 

tl  Linn  County  Abstract  Co.  v.  Beech- 
ley,  124  la.  146,  99  N.  W.  702. 

2i  Linn  County  Abstract  Co.  v.  Beech- 
ley,  124  Ta.  146,  99  N.  W.  702. 

3t  Reeves  v.  Sprague,  114  N.  Car.  647, 
19  S.  E.  707;  Finch  Bros.  v.  Michael, 
167  N.  Car.  322,  L.  R.  A.  1915B,  1204, 
83  S.  E.  458. 

«  Finch  Bros.  v.  Michael,  167  N.  Oar. 
322,  L.  R.  A.  1915B,  1204,  83  S.  E.  458. 


•1  Jayne  Sl  Keve  Bros.  Lumber  Co.  v. 
Turner,  132  la.  7,  109  N.  W.  307. 

1  Keys  V.  Garben,  149  la.  304,  128  N. 
W.  337;  Cornish,  Curtis  &  Greene  Co. 
y.  Antrim  Co-operative  Dairy  Asso- 
ciation, 82  Minn.  215,  84  N.  W.  724; 
Houlahan  v.  Clark,  110  Wis.  43,  85  N. 
W.  676. 

2  See  §2784  and  tf  2793  et  aeq. 
S8ee§2775. 

4  See  ch.  LXXXVIH. 

•  Ozark  Grocer  Co.  v.  Crandall,  131 
Ark.  481,  L.  R.  A.  10181^  824,  199  S. 
W.  651. 
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A  building  contract  is  broken  on  the  part  of  the  owner  by  his 
failure  to  deliver  possession  in  the  time  fixed  by  the  contract ;  *  or 
by  his  failure  to  do  work  preliminary  to  that  which  is  to  be  done 
by  the  contractor,  in  accordance  with  the  terms  of  the  contract;^ 
or  by  his  failure  to  furnish  material,  in  accordance  with  the  terms 
of  the  contract,  which  the  contractor  is  to  use ;  •  or  by  the  failure 
of  the  owner  to  furnish  plans  in  accordance  with  the  terms  of  the 
contract,  or  to  furnish  them  in  time.*  A  building  contract  is  also 
broken  by  the  failure  of  the  owner  to  make  payments  in  accord- 
ance with  the  terms  of  the  contract; ^*«but  unless  there  is  a  provi- 
sion for  payment  by  the  owner  while  the  contractor  is  still  perform- 
ing, payment  is  not  due  until  the  contract  has  been  performed  by 
the  contractor."  Failure  to  repay  money  which  has  been  paid  by 
mistake  is  not  breach  of  a  bond  for  the  faithful  performance  of  a 
construction  contract^' 

§  2934.  Breach  of  contract  for  transportation.  A  contract  for 
transportation  is  broken  on  the  part  of  the  carrier  by  failure  to 
deliver  at  the  time  agreed  upon,  if  the  contract  jQxes  the  time  at 
which  delivery  is  to  be  madeJ  If  the  contract  does  not  provide  for 
the  time  at  which  delivery  is  to  be  made,  the  carrier  is  bound  to 
deliver  in  a  reasonable  time  in  view  of  all  the  circumstances ;  and. 


•  Atlantic  &  DanviUe  By.  Co.  v.  Dela- 
ware Construction  Co.,  08  Va.  503,  37 
6.  E.  13. 

7  United  States.  King  Iron  Bridge 
&  Manufacturing  Co.  v.  St.  Louis,  43 
Fed.  768,  10  L.  B.  A.  826  [appeal  dis- 
missed on  motion  of  plaintiff  in  error, 
St.  Louis  y.  Iron  Bridge  &  Manufac- 
turing Co.,  149  U.  S.  760,  37  L.  ed. 
060]. 

AlalMUiuu  Hardaway-Wright  Co.  v. 
Bradley,  163  Ala.  606,  51  So.  21. 

Kentucky.  Pittsburgh  Filter  Mfg. 
Co.  y.  Smith,  176  Ky.  554,  106  S.  W. 
ISO. 

New  York.  Gutmann  v.  Crouch,  134 
K.  T.  585,  31  K.  E,  275. 

Oregon.  Vanderhof  y.  Shell,  42  Or. 
578,  72  Pac.  126. 

t  Vermont  St.  M.  E.  Church  y.  Brose, 
104  IlL  206;  Williams  y.  TaUs  (Ky.), 


113  S.  W.  503;  Starr  v.  Gregory  Con- 
solidated Mining  Co.,  6  Mont.  485,  13 
Pac.  lOiS;  Taylor  v.  Netherwood,  01 
Va.  88,  20  S.  E.  888. 

•  Welch  V.  McDonald,  85  Va.  500,  8 
S.  E.  711. 

10  Chicago  V.  Sexton,  115  111.  230.  2 
N.  E.  263;  Shulte  v.  ITenneasy,  40  Ta. 
352;  Bowland  Lumber  Co.  v.  Rosa,  100 
Va.  275,  40  S.  E.  022. 

Question  avoided  in  Cnmp  v.  Treanor, 
142  N.  Y.  478,  37  N.  E.  463. 

It  Stewart  y.  Newbury,  220  N.  Y. 
370,   2  A.  L.  R.   510,   115   N.   E.   084. 

See  §  2058.      • 

12  United  States  y.  Breymann,  228 
Fed.  808. 

1  Deming  y.  Grand  Trunk  By.,  48  N. 
H.  455,  2  Am.  Bep.  267;  Vittucci  Co. 
y.  Canadian  Pacific  By.,  102  Wash.  686, 
174  Pac  v31. 
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accordingly,  he  is  liable  for  failure  to  use  due  diligence  to  make 
delivery.* 

In  the  absence  of  special  contract,  the  common  carrier  is  liable 
for  all  loss  of  the  goods  or  injury  thereto  except  that  which  is  due 
to  the  act  of  God  or  of  a  public  enemy,*  although  by  special  con- 
tract he  may  relieve  himself  from  all  liability  for  loss  except  that 
which  is  due  to  his  own  negligence  and  that  of  his  employes/  A 
carrier  is  liable  absolutely  for  delivering  goods  to  the  wrong  per- 
son, unless  such  wrongful  delivery  is  due  to  the  fault  of  the  con- 
signor or  the  consignee.*  The  fact  that  the  consignee  has  sold  his 
business  and  that  the  carrier  in  good  faith  delivers  the  goods  to 
the  purchaser  of  such  business,  does  not  excuse  such  wrongful 
delivery,*  even  though  the  purchaser  of  such  business  has  received 
goods  op  former  occasions  as  the  agent  of  the  consignee.^  A  con- 
tract for  the  transportation  of  goods  is  broken  by  the  failure  of  the 
consignee  to  pay  the  freight  in  accordance  with  the  terms  of  the 
contract.*    A  contract  by  which  A  agrees  to  furnish  goods  to  be 


2  Colorado.  Carr  ▼.  Schaf er^  15  Colo. 
48,  24  Pac.  873. 

Maine.  Smith  v.  Bangor  &  Aroos- 
took Ry.,  116  Me.  223,  08  Atl.  737. 

Michigan.  Young  v.  Grand  Rapids 
&  Ind.  Ry.,  201  Mich.  39,  167  N.  W.  11. 

Minnesota.  Bibb  Broom  Corn  Co.  v. 
Atchison,  T.  &  S.  F.  Ry.,  94  Minn.  269, 
110  Am.  St.  Rep.  361,  69  L.  R.  A.  609, 
102  N.  W.  709. 

New  York.  Tierney  v.  New  York 
Central  Ry.,  76  N.  Y.  305;  Groot  v. 
Oregon  Short  Line  Ry.,  34  Utah  152, 
96  Pac.   1019. 

3  See  I  740. 

4  See  §§741  et  seq. 

■  United  States.  North  Pennsylva- 
nia Ry.  V.  Commercial  National  Bank, 
123  U.  S.  727,  31  L.  ed.  287. 

Arkansas.  Chicago,  R.  I.  &  P.  Ry. 
V.  Pfeifer,  90  Ark.  524,  22  L.  R.  A. 
(N.S.)   1107,  119  S.  W.  642. 

Michigan.  Stowe  v.  United  States 
Express  Co.,  179  Mich.  349,  146  N.  W. 
168. 

Minnesota.  Barnum  Grain  Co.  v. 
Great  Northern  Ry.,  102  Minn.  147, 
112  N.  W.  1030. 


Ohio.  Oskamp  v.  Southern  Express 
Co.,  61  O.  S.  341,  66  N.  E.  13. 

Vermont.  Kommel  v.  Champlain 
Transportation  Co.,  —  Vt.  — ,  2  A.  L. 
R.  276,   105  Atl.  253. 

Washington.  Coovert  v.  Spokane, 
Portland  A  S.  Ry.,  80  Wash.  87,  141 
Pac.  324. 

West  Virginia.  Dudley  v.  Cliicago 
Ry.,  58  W.  Va.  604,  112  Am.  St.  Rep. 
1027,  3  L.  R.  A.  (N.S.)  1135,  52  S. 
E.  718  (obiter). 

•  Kommel  v.  Cliamplnin  Transporta- 
tion Co.,  —  Vt.  — ,  2  A.  L.  R.  275,  105 
Atl.  253. 

T  Kommel  v.  Cliamplain  Transporta- 
tion Co.,  —  Vt.  — ,  2  A.  L.  R.  275,  105 
Atl.  253. 

•  Kansas.  Atchison  Ry.  v.  Stan- 
nnrd.  99  Kan.  720,  162  Pac.  1176. 

Minnesota.  Chicago,  Milwaukee  & 
St.  Paul  Ry.  v.  Greenberg,  139  Minn. 
428,  166  N.  W.   1073. 

New  Jersey.  Erie  Ry.  Co.  v.  Wan- 
aque  Lumber  Co.,  75  N.  J.  L.  878,  69 
Atl.   168. 

West  Virginia.  Baltimore  &  Ohio 
Ry.  V.  Luella  Coal  Co.,  74  W.  Va.  289, 
62  L.  R.  A.   (N.S.)  398,  81  S.  E.  1044. 
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transported  by  B  in  such  a  way  as  to  make  use  of  the  means  of 
transportation  which  B  can  employ,  is  broken  by  A's  failure  to 
furnish  such  goods  to  be  transported.* 


§  2935.  Breach  of  contract  to  make  a  wilL  A  contract  to  make 
a  will  can  not  be  broken  by  non-performance  until  the  death  of 
the  testator,^  since  the  testator  has  the  whole  of  his  life  in  which  to 
perform.  As  in  the  case  of  other  contracts,^  his  renunciation  of 
such  a  contract  during  his  lifetime  confers  an  immediate  right  of 
action  upon  the  promisee.'  A  contract  to  make  a  will  is  broken 
when  the  testator  dies  without  making  a  will  in  substantial  com- 
pliance  with  the  terms  of  such  contract.^  Such  breach  may  occur 
where  testator  dies  without  making  a  will  at  all;'  or  where  he 
executes  a  will  but  fails  to  comply  with  the  Wills  Act ;  •  or  where  he 
devises  property  of  substantially  less  value  than  he  had  agreed  to 
devise ;  ^  or  where  he  devises  a  less  estate  than  he  had  agreed  to 
devise;*  or  where  the  will  is  executed  so  short  a  time  before  his 
death  that,  under  the  local  Wills  Act,  the  gift  fails,  as  in  case  of  a 
gift  to  a  charity.'  The  fact  that  he  does  not  comply  with  the. terms 
of  the  contract  in  the  belief  that  the  provision  which  he  actually 


Wisconsin.  Great  Northern'  Ry.  v. 
Hocking  Valley  Fire  Clay  Co.,  166 
Wis.  465,  166  N.  W.  41. 

•  Fletcher  v.  Verser,  79  Ark.  271,  110 
Am.  St.  Rep.  76,  96  S.  W.  384. 

IBolman  v.  Overall,  80  Ala.  451,  60 
Am.  Rep.  107;  Skinner  v.  Rasche,  165 
Ky.  108,  176  S.  W.  942;  Maud  v.  Maud, 
83  O.  S.  147. 

2  See  §§  2885  et  seq. 

'V-an  Dyne  v.  Vreeland,  11  N.  J. 
Eq.  370;  Duvale  v.  Buvale,  54  N.  J. 
Eq.  581,  35  Atl.  760;  Parsell  v.  Stryker, 
41  N.  Y.  480   (obiter). 

4]Ca88sdia8ett8.  Mills  v.  Smith,  103 
Mass.  11,  6  L.  R.  A.  (N.S.)  866,  78 
N.  E.  765. 

Montana.  Bums  v.  Smith,  21  Mont. 
261,  53  Pac.  742. 

New  Jersey.  Riley  v.  Allen,  54  N. 
J.  Eq.  495;  Lawrence  y.  Prosser,  88 
N.  J.  Eq.  43,  101  AtL  1040. 

New  York.  Phalen  v.  United  States 
Trust  Co.,  186  N.  Y.  178,  7  L.  R.  A. 
(N.S.)  734,  78  N.  E.  943. 


North  Carolina.  Earnhardt  v.  Clem- 
ent, 137  N.  Car.  91,  49  S.  E.  49. 

Pennsylvania.  In  re  HolTner's  Es- 
tate, 101  Pa.  St.  331,  29  Atl.  33. 

Tennessee.  Green  ▼.  Orgain  (Tenn. 
Ch.),  46   S.  W.  477. 

See,  however,  as  to  an  indefinite  con- 
tract of  this  sort.  Bunting  v.  Dohson, 
125  Ga.  447,  54  S.  E.   102. 

BMilb  V.  Smith,  193  Mass.  11,  6 
L.  R.  A.  (N.S.)  865,  78  N.  E.  766 
(failure  to  make  codicil  in  accordance 
with  contract). 

•  Green  v.  Orgain  (Tenn.  Ch.),  46  S. 
W.  477. 

7  Phalen  v.  United  States  Trust  Co., 
186  N.  Y.  178,  7  L.  R.  A.  (N.S.)  734, 
78  N.  E.  943  (contract  for  absolute 
gift,  devise  in  trust). 

•  Lawrence  v.  Prosser,  88  N.  J.  Eq. 
43,  101  Atl.  1040;  Earnhardt  v.  Clem- 
ent,  137  N.  Car.  91,  49  S.  E.  49. 

•  In  re  Hoffner's  Estate,  161  Pa.  St 
331,  29  Atl.  33. 
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makes  will  be  more  beneficial  to  the  promisee  than  the  provision 
which  is  required  by  the  terms  of  the  contract, ^*  as  where  he 
devises  property  to  the  children  of  the  promisee,  to  keep  the  prom- 
isee's husband  from  wasting  it,^^  does  not  prevent  such  non-com- 
pliance from  amounting  to  a  breach. 


§  2936.  Breach  of  other  contracts.  A  contract  to  furnish  sup- 
port is  broken  by  the  failure  to  furnish  such  support,^  or  by  treat- 
ing the  party  who  is  to  receive  such  support,  with  such  harshness 
that  he  is  unwilling  to  remain  at  the  house  of  the  adversary  party 
to  receive  such  support.^  It  has  been  held  that  it  is  broken  by 
refusal  to  furnish  support  at  any  reasonable  place  selected  by  the 
obligee.'  A  contract  to  care  for  one  "in  her  old  days"  is  broken 
by  caring  for  her  for  five  years  and  rendering  no  services  for  the 
next  sixteen  years/  A  contract  to  care  for  a  certain  child  as  for 
one  of  his  own  children,  is  broken  by  placing  her  when  insane  in 
the  county  asylum  among  common  paupers.*  A  contract  to  support 
one's  parent  requires  kind  treatment  as  well  as  the  necessaries  of 
life.*  A  contract  by  A,  whereby  he  engages  accommodations  at 
B's  hotel  for  C,  is  broken  by  C's  failure  to  accept  and  to  pay  for 
such  accommodations.^  A  contract  to  furnish  water  and  to  con- 
struct a  reservoir,  is  broken  by  failure  to  construct  such  reservoir,* 
and  by  furnishing  water  which  is  polluted  by  sewage.*  A  contract 
between  a  city  and  a  water  company,  which  is  not  exclusive  by  its 
terms,  is  not  broken  by  the  act  of  the  city  in  constructing  its  own 
water  plant. ^*  A  contract  for  the  construction  of  a  passenger 
elevator,  by  which  the  owner  agrees  to  obtain  a  water  pressure  of 
eighty  pounds  to  the  square  inch,  is  not  broken  where  such  pres- 
sure is  furnished  but  where  the  city  refuses  to  permit  the  owner  to 


10  Riley  v.  Allen,  54  N.  J.   Eq.  405. 

11  Riley  v.  Allen,  54  N.  J.   Eq.  495. 
1  PUcek  y.  Pisa,  231  111.  522,  14  L. 

R.  A.  (N.S.)  637,  83  N.  E.  221;  Bruer 
y.  Bnier,  109  Minn.  200,  28  L.  R.  A. 
(N.S.)  €08,  123  N.  W.  813;  Payette  y. 
Ferrier,  20  Wash.  479,  65  Pac.  629; 
Knutson  y.  Bostrak,  90  Wis.  469,  75 
N.  W.  156. 

STysor  y.  Adams,  116  Va.  239,  51 
L.   R.    A.    (N.S.)    1197.    81    S.    E,    76. 

STuitle  y.  Burgett,  53  O.  a  498,  53 
Am.  St.  Rep.  649,  30  L.  R.  A.  214,  42 
N.  E.  427.  • 


4  Teats  y.  Flanders,  118  Mo.  660,  24 
S.  W.  126. 

•  Vancleave  y.  Clark,  118  Ind.  61,  3 
L.  R.  A.  519,  20  N.  E.  527. 

•  Lathrop  y.  Mayer,  86  Mo.  App.  356. 
7  Danenhower  y.  Unyes,  35  D.  C.  App. 

65,  33  L.  R.  A.   (N.S.)   698. 

i  Columbus  y.  Mercantile  Trust  Co., 
218  U.  S.  645,  54  L.  ed.  1193. 

t  Columbus  y.  Mercantile  Trust  Co., 
218  U.  S.  645,  54  L.  ed.  1193. 

10  Helena  Wat^r  Works  Co.  y.  Helena^ 
195  U.  S.  383,  49  L.  ed.  245. 
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make  use  of  city  water  because  the  elevator  is  so  constructed  that 
on  stopping  it  there  is  a  variance  in  pressure  in  excess  of  five 
pounds  to  the  square  inchJ^  The  bond  of  a  public  warehouseman  is 
not  broken  until  the  storage  receipt  is  presented  and  delivery  is 
refused ;  ^*  and,  accordingly,  a  surety  on  the  bond  of  such  ware- 
houseman when  articles  were  stored,  is  not  liable  for  the  refusal  of 
the  warehouseman  to  deliver  several  years  later  after  different 
renewal  bonds  have  been  given/'  A  covenant  in  a  bond,  requiring 
the  debtor  to  pay  interest  without  deduction  for  any  taxes  which 
it  may  be  required  to  pay  or  retain  by  law,  is  said  not  to  be  broken 
by  the  refusal  of  the  corporation  to  pay  the  federal  income  tax 
which  the  corporation  is  required  to  withhold  at  its  source,  since 
such  income  tax  is  not  levied  upon  the  bonds  or  upon  the  interest 
as  suchj*  A  contract  by  which  A  agrees  to  become  surety  for  X 
to  B,  up  to  a  certain  amount  and  no  more,  and  which  provides  that 
B  shall  not  give  credit  to  X  in  excess  of  such  amount,  is  broken  by 
B's  giving  credit  in  excess  of  the  amount  provided  for  by  the  con- 
tractJ'  If  a  municipal  corporation  has  agreed  to  apply  its  judg- 
ment fund  to  the  payment  of  certain  specific  judgments  in  order 
of  their  entry,  the  city  can  not  take  advantage  of  the  fact  that  the 
judgment  creditor  subsequently  permitted  such  judgment  to  become 
dormant  in  reliance  upon  such  promise/* 

F.    INVOLUNTARY    INABILITY    TO    PERFORM 

§  2937.  Inability  to  perform  executory  covenant  as  breach.    If 

it  can  be  shown  that  the  adversary  party  to  an  executory  contract 
is  not  able  to  perform  on  his  part,  and  that  he- will  necessarily  be 
unable  to  perform  when  the  time  for  performance  arrives,  such  fact 
operates  as  a  discharge  of  the  adversary  partyJ  If  B  is  in  fact 
insolvent,  such  insolvency  operates  as  a  discharge  of  a  covenant  in 


11  J.  W.  Reedy  Elevator  Mfg.  Co.  v. 
Peck,  149  Mich.  067,  113  N.  W.  300. 

12  North  Dakota  v.  Farmers'  Co-oper- 
ative Elevator  Co.,  —  N.  D.  — ,  L.  R. 
A,  1918E,  233,  167  N.  W.  223. 

H  North  Dakota  v.  Farmers'  Co-oper- 
ative Elevator  Co.,  —  N.  D.  — ,  L.  R. 
A.  1018E,  233,  167  N.  W.  223. 

14  Urquhart  v.  Marion  Hotel  Co.,  128 
Ark.  283,  L.  R.  A.  1917F,  203,  194  8. 
W.  1. 


IS  Koppitz-Melchers  Brewing  Co.  y. 
Schultz,  68  0.  S.  407,  67  N.  E.  719. 

« Beadles  v.  Smyaer,  209  U.  S.  393, 
62  L.  ed.  849  [reversing,  17  Okla.  162, 
87  Pac.  2021. 

1  German-American  Security  Co.'b 
Assignee  v.  McCulloch  (Ky.),  89  S.  W. 
6,  28  Ky.  L.  Rep.  133;  Pratt  v.  S.  Free- 
man &  Sons  Mfg.  Co.,  115  Wi^  648, 
92  N.  W.  368. 


§  2937 


Page  on  Contracts 


5180 


a  contract  by  which  A  has  agreed  to  extend  credit  to  B.'  If  the 
contract  is  one  of  sale,  the  seller  need  not  surrender  possession  of 
the  goods  under  such  circumstances,  unless  the  buyer  is  willing  to 
pay  cash  therefor  and  to  waive  the  covenant  of  the  contract  which 
provides  for  credit.*  If  the  seller  under  such  circumstances  tenders 
the  goods  and  demands  cash,  and  the  buyer  refuses  to  pay  cash, 
the  seller  may  treat  such  conduct  as  a  breach  and  may  recover 
damages/  The  seller  can  not  recover  damages  without  offering  to 
perform,  although  he  may  demand  cash.' 

If  the  buyer  or  his  creditors  insist  upon  the  performance  of  the 
contract  on  the  part  of  the  seller  and  offer  cash,  it  is  said  that  the 
seller  must  accept  such  payment  in  cash  and  must  perform.*  The 
correctness  of  this  theory  may  well  be  doubted.  The  covenant  for 
credit  is  ordinarily  intended  for  the  benefit  of  the  buyer;  but  it  is 
a  term  of  the  contract  which  can  not  be  modified  without  the  assent 


2  England.  Ex  parte  Chalmers,  L.  H. 
8  Ch.  App.  289;  Bloxam  v.  Sanders,  4 
Bam.  &  C.  041,  7  Dowl.  &  B.  396. 

United  States.  Florence  Mining  Co. 
V.  Brown,  124  U.  S.  385,  31  L.  ed.  424; 
Texas  Co.  v.  International  &  G.  N.  Ky. 
Co.,  250  Fed.  742. 

Alabama.  Bobertson  v.  Davenport, 
27  Ala.  574. 

Iowa.  Bappleye  v.  Baeino  Seeder 
Co.,  79  la.  220,  7  L.  B.  A.  139,  44  N. 
W.  363;  Sprague  v.  Iowa  Mercantile 
Co.,  —  la.  — ,  172  N.  W.  637. 

Minnesota,  Crummcy  v.  Baudenbush, 
65  Minn.  420,  50  N.  W.  ill3. 

Mississippi.  Tluntcr  v.  TaTbot,  11 
Miss.  (3  Smcdes  &  M.)  754. 

New  York.  Anderson  v.  Bead,  106 
N.  Y.  333,  13  N.  E.  292. 

Ohio.  Diem  v.  Koblitz.  49  O;  S.  41, 
34  Am.  St.  Bep.  531,  29  N.  E.  1124. 

Oklahoma.  Clements  v.  Jackson 
County  Oil  A  Gas  Co.,  —  Okla.  — ,  L. 
B.  A.  1917C,  437,  161  Pac.  216. 

Texas.  Ullman  v.  Babcock,  63  Tex. 
68. 

Wisconsin.  Pratt  ▼.  ^.  Freeman  & 
Sons  Mfg.  Co.,  115  Wis.  648,  92  N.  W. 
368. 

9  England.    Ex  parte  Chalmers,  L.  B. 


8  Ch.  App.  289;  Bloxam  y.  Sanders,  4 
Barn,  k  C.  941,  7  Dowl.  &  B.  396. 

United  States.  Texas  Co.  y.  Inter- 
national &  G.  N.  By.  Co.,  250  Fed.  742. 

Iowa,  Bappleye  y.  Bacine  Seeder 
Co.,  79  la.  220,  7  L.  B.  A.  139,  44  N.  W. 
363;  Sprague  ▼.  Iowa  Mercantile  Co., 
—  la.  — ,  172  N.  W.  637. 

Minnesota.  Crummey  y.  Baudenbush, 
55  Minn.  426,  56  N.  W.  1113. 

Mississippi  Hunter  y.  Talbot,  11 
Miss.  (3  Smedes  k  M.)  754. 

New  York.  Anderson  y.  Bead,  106 
N.  Y.  333,  13  N.  E.  292. 

Ohio.  Diem  y.  Koblitz,  49  O.  S.  41, 
34  Am,  St.  Bep.  531,  29  N.  E.  1124. 

Oklahoma.  Clements  y.  Jackson 
County  Oil  &  Gas  Co.,  —  Okhi.  — ,  L. 
B.  A.  1917C,  437,  161  Pac.  216. 

Texas.  Ullman  y.  Babcock,  63  Tex. 
68. 

♦  Texas  Co.  v.  International  &  G.  N. 
By.  Co.,  250  Fed.  742;  Pratt  v.  S.  Free- 
man &  Sons  Mfg.  Co.,  115  Wis.  648, 
92  N.  W.  368. 

B  Florence  Mining  Co.  y.  Brown,  124 
U.  S.  385,  31  L.  ed.  424;  Boberts  Cotton 
Oil  Co.  y.  Morse,  97  Ark.  613,  135  S. 
W.  334. 

•  New  England  Iron  Co.  y.-The  Gil- 
bert Eleyated  B  B.  Co.,  91  N.  Y.  163. 
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of  the  parties  thereto.^  Befusal  by  one  party  to  perform  unless  the 
adversary  party  assents  to  a  modification  of  the  terms  of  the  con- 
tract, is  ordinarily  regarded  as  breach  by  renunciation.®  Probably 
what  is  meant  is  that  payment  must  be  secured  to  the  seller  if  the 
buyer  has  become  insolvent  after  the  contract  of  sale  was  made; 
and  usually  the  objection  of  the  seller  is  not  to  accepting  cash  in 
place  of  credit,  but  to  performing  the  contract  under  any  circum- 
stances. From  the  nature  of  the  case,  the  question  usually  arises 
only  where  the  market  value  of  the  property  is  such  that  it  is  more 
profitable  to  the  seller  to  treat  the 'contract  as  discharged  and  to 
sell  the  goods  at  the  market  price,  than  it  is  to  perform  the  original 
contract,  since  it  is  only  under  circumstances  of  this  sort  that  the 
creditors  of  the  buyer  will  contribute  to  a  fund  for  the  purpose  of 
enabling  the  buyer  to  perform,  or  the  court  will  order  the  receiver 
or  assignee  to  perform  the  contract.  It  is  likely  that  if  the  seller 
were  willing  to  perform,  but  demanded  security  for  future  payment 
at  the  time  fixed  by  the  terms  of  the  original  contract  instead  of 
payment  in  cash,  he  could  not  be  compelled  to  accept  cash.  If  the 
original  contract  provided  for  payment  in  cash,  and  by  a  subse- 
quent modification  thereof  provision  is  made  for  credit,  and  the 
buyer  thereafter  becomes  insolvent,  it  is  said  that  the  seller  may 
treat  the  covenant  for  credit  as  discharged,  but  that  in  such  case 
he  is  bound  by  the  original  contract  to  deliver  for  cash.'  Whether 
in  such  cases  the  receiver  of  the  insolvent  buyer  may  prevent 
insolvency  from  operating  as  a  breach  by  selling  the  contract  to  a 
third  person  who  is  solvent  and  who  is  ready  to  perform,  is  a 
question  upon  which  there  is  a  conflict  of  authority.  It  has  been 
held  that  the  sale  of  the  contract  does  not  prevent  breach,  and  that 
unless  the  receiver  acts  with  reasonable  promptness  to  pay  for  the 
goods  the  contract  is  discharged.^'  On  the  other  hand,  it  has  been 
held  that  one  to  whom  the  receiver  has  sold  the  contract  may 
recover  damages  if  the  original  seller  refuses  performance.^^  The 
insolvency  of  an  insurance  company  and  the  transfer  of  its  assets, 
amount  to  a  breach  of  its  contracts  of  insurance.^^ 

The  insolvency  of  one  of  the  parties  to  the  contract  is  not  a  dis- 
charge of  the  contract  on  the  theory  of.  ^impossibility,"  although  in 

TSee  §2458.  11  Roberta   Cotton  Oil  Co.  v.  Morse, 

t  See  §  2904.  97  Ark.  513,  135  S.  W.  334. 
t  Pardee  ▼.  Kanady,  100  N.  Y.  121.  IlLoveH    v.    St.   Louis    Mutual   Life 

lOSprap^e   v.    Iowa   Mercantile   Co.,  Ins.  Co.,  Ill  U.  S.  264,  28  L.  ed.  423. 
—  la.  — ,  172  N.  W.  637.  «  See  f  2707. 
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some  jurisdictions  the  dissolution  of  a  corporation,  whatever  the 
ground  therefor  may  be,  operates  as  a  discharge  of  executory 
contracts.^* 

The  appointment  of  a  receiver  on  the  ground  of  insolvency  is 
said  not  to  amount  to  discharge  of  such  contract  in  itself;  ^'  but  in 
other  cases,  the  insolvency  of  a  party  to  an  executory  contract  and 
the  appointment  of  a  receiver  for  his  property  is  said  to  amount  to 
a  breach^*  It  is  possibly  the  unwillingness  of  the  receiver  or 
assignee  and  the  creditors  to  perform,  rather  than  the  insolvency 
of  the  promisor  and  the  appointment  of  a  receiver  or  assignee  that 
operates  as  a  breach. 

Notice  given  by  B  to  A  of  the  fact  that  B  is  insolvent,  has  been 
held  to  be  equivalent  to  notice  that  B  will  not  be  able  to  perform  a 
contract  which  requires  the  payment  of  money." 

§  2938.  Bankruptcy  as  breach.  The  bankruptcy  of  b.  party  to 
an  executory  contract  is  said  to  operate  as  a  breach  of  such  con- 
tract.^ This  has  been  explained  on  the  theory  that  a  party  to  an 
executory  contract  impliedly  agrees  that  he  will  not  permit  himself 
to  be  disabled  from  performing  by  insolvency  or  bankruptcy;  and 
that  accordingly  such  insolvency  or  bankruptcy  is  a  breach  of  such 
implied  term.*  While  this  explanation  may  not  interfere  with  the 
proper  application  of  the  general  doctrine,  it  would  seem  unnec- 
essary to  invoke  it  to  justify  the  adversary  party  in  treating  bank- 
ruptcy, especially  bankruptcy  of  a  corporation,  as  a  breach  of  an 
executory  contract  which  can  not  be  performed  by  the  bankrupt 
under  such  circumstances  without  violation  of  the  rights  of  the 
remaining  creditors.  Since  the  party  who  is  to  extend  credit  ought 
not  to  be  required  to  give  credit  in  cases  of  the  insolvency  or  bank- 
ruptcy of  the  adversary  party,  such  conduct  must  be  either  breach 
or  discharge  on  the  ground  of  impossibility.    It  may  be  added  that 


14  See.  §2087. 

IB  Texas  Co.  v.  InterDational  &  G.  N. 
Ry.  Co,  250  Fed  742;  Roberts  Cotton 
Oil  Co.  V.  MoFRc,  07  Ark.  513,  135  S. 
W.  334. 

1*  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  1»8  Fed*  721. 

17  Ex  parte  Oialmers,  L.  R.  8  Ch. 
App.  289;  Hobbs  v.  Columbia  Falls 
Brick  Co.,  157  Mass.  lOn,  31  N.  E.  750. 

See  §2038. 


1  Lesser  v.  Gray,  230  U.  S.  70,  69  L. 
ed.  471  (breach  unless  discharge;  in 
eitlier  case,  dischar^i^e  in  bankruptcy  is 
bar) ;  Central  Trust  Co.  v.  Chicago 
Auditorium  Association,  240  U.  S.  681, 
L.  R.  A.  1017B,  580,  00  L.  ed.  811;  In 
re  Neff,  157  Fed.  57,  28  L.  R.  A.  (N.8.) 
340;  In  re  Mullings  Clothing  Co.,  238 
Fed.  58,  L.  R.  A.  1018A,  530. 

2 Central  Trust  Co.  ▼.  Chicago  Audi- 
torium Association,  240  U.  S.  681,  L. 
R.  A.  1017B,  580,  CO  L.  ed.  811. 
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it  is  possible  for  such  eonduet  to  amount  to  breach,  although  the 
claim  for  damages  arising  out  of  such  breach  may  not  be  a  provable 
claim  in  bankruptcy.* 

A  contract  by  a  transfer  company  for  baggage  and  livery  at  a 
hotel  is  discharged  by  the  bankruptcy  of  such  corporation/  The 
bankruptcy  of  a  corporation  to  which  a  lease  for  years  has  been 
granted,  together  with  the  refusal  of  the  receiver  to  accept  such 
lease,  amounts  to  a  breach  of  such  contract.* 

§2939.  Dissolution  of  corporation  as  breach.  In  many  juris- 
dictions the  dissolution  of  a  corporation  is  held  to  operate  as  a 
breach  of  the  executory  contracts  of  the  corporation,^  except  in 
case  of  certain  special  forms  of  contracts  ^  or  under  special  circum- 
stances.* The  voluntary  liquidation  of  a  corporation  is  said  to 
operate  as  a  breach  of  its  executory  contracts.^ 

§  2940.  Belief  in  future  inability  or  breach  as  discharge.  The 
fact  that  A  has  reasonable  cause  to  believe,  and  does  believe,  that 
B  will  be  unable  to  perform  his  part  of  the  contract^  does  not  of 
itself  discharge  A  from  performing  his  part.^  The  fact  that  it  is 
highly  improbable  that  B  will  be  able  to  perform  the  contract  does 
not  discharge  A  if  the  time  for  performance  has  not  come  and  B 
has  not  as  yet  failed  to  perform.'  As  long  as  the  time  for  perform- 
ance has  not  yet  arrived,  the  fact  that  so  much  time  has  elapsed 


3  See  ch.  LXXXVI. 

4  Central  Trust  Co.  v.  Chicago  Audi- 
torium Association,  240  U.  S.  581,  L. 
R.  A.  1917B,  680,  00  L.  ed.  811. 

>In  re  Mullings  aothing  Co.,  238 
Fed.  68,  151  C.  C.  A.  134,  L.  R.  A. 
1018A,  539. 

1  See  S  2688. 

2See  §2689. 

9  See  §2690. 

4  0gdens  v.  Telford  [1906],  A.  C.  109 
[affirming  (1904),  ^  k.  B.  410,  which 
affirmed  (1903),  2  K.  B.  2871. 

1  Michigan.  Kavanaugh  Mfg.  Co.  ▼. 
Rosen,  132  Mich.  44,  102  Am.  St.  Rep. 
378,  92  N.  W.  788. 

New  Jersey.  Holt  v.  United  Secur- 
ity Life  Ins.  &  Trust  Co.,  76  N.  J.  L. 
685,  21  L.  R.  A.  (N.S.)  691,  72  Atl.  301. 
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North  Dakota.  Plummer  v.  Kelly, 
7  N.  D.  88,  73  N.  W.  70. 

Oklahoma.  Clements  v.  Jackson 
County  Oil  &  Gas  Co ,  —  Ok!a.  — ,  L. 
R.  A.  1017C,  437,  161  Pac.  216;  Elwood 
Oil  &  Gas  Co.  V.  McCoy,  —  Okla.  — , 
179  Pac.  2. 

Tennessee.  Brady  v.  Oliver,  125  Tenn. 
595,  41  L.  R.  A.  (N.S  )  60,  147  S  W. 
1135. 

Vermont.  Hathaway  v.  Sabin,  63  Vt. 
527,  22  Atl.  053;  Morgan  v.  Tucker,  78 
Vt.  56,  61  Atl    863. 

2 United  States  v.  O'Brien,  220  U.  S. 
321.  55  L.  ed.  481;  Vandegrift  v. 
Cowles  Engineering  Co.,  161  N.  Y.  435, 
48  L.  R,  A.  685,  55  N.  E  941;  Brady  v 
Oliver,  125  Tenn.  595,  41  L.  R.  A.  (N. 
S.)  60.  147  S.  W.  11.35;  Morgan  v. 
Tucker,  7S  \'t    .-SO,  01   Atl.  863. 
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siiice  the  contract  was  made,  and  so  little  time  is  left  for  perform* 
ance  that  in  all  probability  the  promisor  will  not  be  able  to  per- 
form, does  not  discharge  the  adversary  party.*  This  is  especially 
true  where  time  is  not  of  the  essence  of  the  contract/  Even  if  the 
contract  reserves  to  A  the  right  to  ** annul"  the  contract  if  in  his 
judgment  the  contractor  is  not  prosecuting  the  work  faithfully  and 
diligently,  A's  exercise  of  his  option  under  such  provision  is  proper, 
but  it  does  not  amount  to  breach  on  the  part  of  B  if  B  still  has 
time  in  which  performance  is  possible*  If  goods  are  sold  on  credit, 
the  fact  that  commercial  agencies  give  to  the  seller  unsatisfactory 
reports  as  to  the  financial  condition  of  the  buyer,  does  not  justify 
the  seller  in  demanding  payment  from  the  buyer  before  the  time 
fixed  by  the  terms  of  the  contract.*  The  fact  that  B  has  not  the 
financial  means  for  performing  the  contract  before  such  perform- 
ance is  due,  does  not  justify  the  adversary  party  in  treating  such 
contract  as  discharged.^  A  contract  to  build  a  boat  is  not  dis- 
charged by  the  contractor's  making  a  general  assignment  for  the 
benefit  of  creditors.  Neither  is  such  assignment  a  breach.  Accord- 
ingly, if  the  party  for  whom  the  boat  is  to  be  built  takes  possession 
of  it  before  the  time  within  which  it  was  to  be  completed,  t&is  is  a 
breach  on  his  part  and  he  can  not  have  damages  for  non-perform- 
ance.* The  fact  that  A  doubts  B's  solvency  does  not  justify  A's 
breaking  the  contract.* 

If  the  contract  is  one  which  provides  for  delivery  and  payment 
in  instalments,  and  the  purchaser  is  in  default  for  one  instalment, 
it  is  said  that  if  the  buyer  has  reason  to  believe  that  he  will  be 
unable  to  perform,  the  buyer  may  treat  such  contract  as  discharged 


)  United  States  v.  O'Brien,  220  U.  8. 
321,  55  L.  ed.  481;  Vandergrift  V. 
Cowles  Kngineerinf?  Co.,  161  N.  Y.  435, 
48  L.  R.  A.  as5,  55  N.  E.  941;  Brady  v. 
Oliver,  125  Tenn.  595,  41  L.  R.  A.  (N. 
S.)  00,  147  S.  W.  1135;  Morgan  v. 
Tucker,  78  Vt.  56,  61  AU  863. 

4  Holt  V.  United  Security  L.  Ins.  & 
T.  Co..  70  N.  J.  L.  686,  21  L.  R.  A.  (N. 
S.)  601.  72  Atl  301. 

■  United  States  v.  O'Brien,  220  U.  S. 
321,  55  L.  ed.  481. 

•  Kavanaugh  Mfg.  Co.  ▼.  Rosen,  132 
Mich.  44,  102  Am.  St.  Rep.  378,  02  N. 
W.  788. 


7  Clements  v.  Jackson  County  Oil  ft 
Gas  Co.,  —  Okla.  — ,  L.  R.  A.  1917C, 
437,  101  Paa  216;  Elwood  Oil  &  Gas  C6. 
V.  McCoy,  —  Okla.  — ,  170  Pac.  2. 

iVandergrift  v.  Cowlos  Engineering 
Co.,  161  N.  Y.  435,  48  L.  R.  A.  685,  65 
N.  E.  041. 

t  Jewett  Publishing  Co.  v.  Butler,  160 
Mass.  517,  22  L.  R.  A.  253.  34  N.  E. 
1067;  Kavanaugh  Mfg.  Co.  v.  Rosen, 
132  Mich.  44,  102  Am.  St.  Rep.  378, 
92  N.  W.  788;  Southern  Lumber  Co.  v. 
Supply  Co.,  89  Mo.  App.  141;  Clementa 
V.  Jackson  County  Oil  &  Gas  Co.,  — 
Okla.  —,  L.  R.  A.  1917C,  437,  161  Pto 
216. 
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as  to  future  instalments.^*  In  many  jurisdictions,  however,  such 
default  on  the  part  of  the  buyer  operates  as  a  discharge  of  the 
contract  with  reference  to  the  future  instalments  without  regard 
to  the  apparent  inability  of  the  buyer  to  performJ^ 

The  fact  that  a  party  to  an  executory  contract  can  not  perform 
under  conditions  as  they  exist  when  the  contract  is  made,  and  that 
he  must  enter  into  transactions  with  a  third  person  in  order  to 
acquire  the  property  which  he  has  agreed  to  transfer,  does  not  of 
itself  show  that  he  will  be  unable  to  perform;  and  the  adversary 
party  can  not  treat  such  condition  of  affairs  as  a  breachj^  The 
fact  that  A  sells  property  to  B  which  A  does  not  own  at  the  time 
that  he  enters  into  such  contract,  does  not  amount  to  a  breach  on 
A's  part,^^  nor  does  the  fact  that  the  title  is  not  perfect  when  the 
contract  is  madeJ* 

III 
EELATION  OP  COVENANTS  TO  ONE  ANOTHER 

A.    GENERAL  PRINCIPLES 

§2941.  Belation  of  covenants  to  (me  another— OlassifioatioiL 

Whether  breach  discharges  the  adversary  party  from  further  per- 
formance, depends  upon  the  relation,  or  want  of  relation,  between 
the  covenants  entered  into  and  broken  by  the  party  who  breaks  the 
contract,  and  the  covenants  entered  into  by  the  adversary  party, 
for  the  discharge  of  which  such  breach  is  invoked.^  Stipulations 
or  covenants  entered  into  by  the  respective  parties  to  the  contract 
may  be:  (1)  independent  of  each  other;*  or  (2)  mutually  depend- 
ent, one  upon  the  other.*  The  question  of  whether  covenants  are 
dependent  or  independent,  is  a  question  of  the  intention  of  the 
parties  as  deduced  from  the  terms  of  .the  contract.*  If  the  parties 
intend  that  performance  by  each  of  them  is  in  no  way  conditioned 
upon  performance  by  the  other,  the  covenants  are  independent.* 

10  Bloomer  v.  Bernstein,  L.  R.  9  C.  P.  See    also,    Dependency    of    Mutual 
6S8.  Promises  in  the  Civil  Law,  by  Samuel 

11  See  S  3011.  Williston,  13  Harvard  Law  Revi«w,  80. 

12  Hanson  v.  Fox,  155  Cal.  106,  20  L.  2  See  §§2971  et  seq. 

R.  A.  (N.S.)  338,  99  Pac.  489;  Trask  v.  JQuinlan  v.  Green  County,  157  Fed. 

Vinson,  37  Mass.  (20  rick.)  105.  33,   19  L.  R.  A.    (N.S.)    849   [affirmed, 

13  Trask    v.    Vinson,    37    Mass.    (20  Green  County  v.  Quinlan,  211  U.  S.  582, 
Pick.)  105.  63  L.  ed.  336]. 

14  Hanson  v.  Fox,  155  Cal.  106,  20  L.  See  §§  2961  et  seq. 
R.  A.  (N.S.)  338,  99  Pac.  489.  4  See  §  2948. 

ISee  §§2951  et  seq.  'See  §§2971  et  seq. 
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If  the  parties  intend  performance  by  one  to  be  conditioned  upon 
performance  by  the  other,  the  covenants  are  mutually  de])ciidcnt.* 
Covenants  which  are  mutually  dependent  may  bear  to  each  other 
one  of  two  relations:  (1)  they  may  be  the  one  precedent  and  the 
other  subsequem;7  or  (2)  they  may  be  concurrent.*  If  the  parties 
intend  that  a  covenant  by  A  is  to  be  performed  before  a  covenant 
by  B  is  to  be  performed,  A's  covenant  is  precedent,  and  B's  is  sub- 
sequent; the  two  being  mutually  dependent.*  If  the  parties  intend 
that  A  is  to  perform  the  covenant  on  his  part  at  the  same  time 
that  B  is  to  perform  the  covenant  on  his  part,  A's  covenant  and  B's 
covenant  are  said  to  be  concurrent.'* 

§  2942.  Nomenclature.  While  Ihc  courts  generally  employ  the 
names  '* independent,"  ''precedent''  and  ''concurrent'*  covenants, 
especially  in  recent  cases,  the  use  of  these  terms  is  by  no  means 
uniform,  and,  especially  in  the  earlier  cases,  the  same  ideas  have 
been  expressed  by  very  different  terms.  A  covenant  which  is  now 
called  "independent''  was  at  one  time  called  "mutual,"^  or  "abso- 
lute" and  "reciprocal."^    In  many  cases  the  failure  to  perform  a 


•  World's  Fair  Mining  Co.  v.  Powers, 
224  U.  S.  173,  66  L.  ed.  717;  StatesviUe 
Flour  Mills  Co.  v.  Wayne  Distributing 
Co.,  171  N.  Car.  708,  88  S.  K  771 
(obiter) . 

See  §§2051   eb  seq. 

T  World's  Fair  Minin^j  Co.  v.  Powers, 
224  U.  S.  173,  50  L.  e;l.  717;  Hughes 
V.  Crooker,  148  N.  Car.  318,  125  Am. 
St.  Rep.  606,  62  S.  E.  420;  Tunsliino 
Cloak  &  Suit  Co.  v.  Roquetto,  30  N.  D. 
143,  L.  R.  A.  1016E,  932,  152  N.  W.  350. 

See  §§2051   et  seq. 

•  See  If  2061  et  seq. 

•  See  §§  2051  et  seq. 

**Where  the  undertaking  o:i  one  side 
is  in  terms  a  condition  to  the  stipula- 
tion on  the  other,  that  ia,  where  tho 
contract  provides  for  the  performance 
of  some  act,  or  the  happening  of  «ome 
event,  and  the  obligations  of  the  con- 
tract are  made  to  depend  on  such  per- 
formance or  happening,  the  conditions 
are  conditions  precedent.  The  reason 
and  sense  of  the  contemplated  trans- 
action, as  it  must  have  been  under- 


stood by  llic  parties  and  is  to  be  col- 
lected f:om  the  whole  contract,  deter- 
mine whether  this  is  so  or  not;  or  it 
may  be  determined  from  the  nature  of 
t]ie  acts  to  bo  done  and  the  onlor  in 
which  tlioy  must  necessarily  proco<le 
and  follow  each  other  in  the  progress 
cf  performance.*'  Now  Orleans  v. 
Texas  &  Pnoifir  Ty.,  171  U.  S.  312,  43 
L.  od.  178 

nf'oc   §§20C1  ct  srij. 

1  Ware  v.  Cliappoll,  Style  186;  Roany 
V.  Turner,  1  Lev.  203;  Tliorpe's  Ca.se, 
March  75. 

For  a  similar  use  of  "mutual"  see, 
Kinney  v.  Federal  Laundry  Co.,  75  N. 
J.  L.  407,  68  AtL  111." 

2  Gibbons  v.  Prewd,  Ilardres  102. 
"The  performance  on  the  defendant's 

part  is  not  sub  modo,  or  conditional, 
but  absolute  and  reciprocal  by  reason 
of  the  agreement;  for  it  is  not  in  con- 
sideration that  the  plaintiff  should  con- 
vey all  her  estate,  etc.,  but  in  consider- 
ation that  the  plaintiff  did  agree  to  it; 
and  the  consideration  upon  which  the 
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jtreeedent  covenant  and  the  failure  to  perform  a  concurrent  cove- 
nant  have  the  same-«0cci  as  discharging  the  adversary  party  from 
duty  to  perform  on  his  part ;  and  occasionally  a  covenant  \vhich  is 
properly  classed  as  a  concurrent  covenant  is  spoken  of  as  a  prece- 
dent covenant  where  the  breach  of  such  covenant  operates  as  a  dis- 
charge of  the  adversary  party  from  his  duty  to  perform  the  cove- 
nants on  his  part.'  The  fact  that  the  breach  of  a  condition  fre- 
quently has  the  same  consequences  as  the  breach  of  a  covenant,* 
has  occasionally  led  to  the  term  ''absolute"  as  applied  to  independ- 
ent covenants,  and  to  the  term  ''conditional"  as  applied  to  de- 
pendent covenants.'  Failure  to  perform  a  covenant,  the  breach  of 
which  operates  as  a  discharge,  is  still  said  to  be  ground  for  cancel- 
lation.* At  modern  law  the  use  of  the  term  "mutual"  is  regarded 
as  showing  that  the  covenants  are  dependent,  and  ordinarily  con- 
current.^ If  a  covenant  is  concurrent  it  is  felt  to  be  sufficient  to 
call  it  " dependent'** 

§  2943.  Confusion  in  nomenclature  due  to  resemblance  in  legal 
effect.  The  practical  difference  between  the  various  classes  of  cove- 
nants when  considered  with  reference  to  their  relation  to  one 
another  consists  in  the  extent  to  which  it  is  necessary  for  one  of 
the  parties  to  perform  or  to  tender  performance  by  formal  tender, 
or  to  offer  performance  without  a  formal  tender,  in  order  to  enforce 
the  covenants  on  the  part  of  the  adversary  party  against  such 
adversary  party. 


action  U  grounded  is  a  mutual  promise 
to  perform  the  agreement.  5  H.  7,  10b 
Aa  if  I  covenant  to  marry  a  man's 
daughter,  and  he  covenants  to  give  me 
a  hundred  pounds,  so  here  the  agree- 
ment and  promise,  which  is  reciprocal, 
and  gives  the  defendant  a  remedy  upon 
breach  made  by  the  plaintiff,  is  the 
consideration,  and  not  the  performance 
of  any  act  by  the  plaintiff.  *  *  *  the 
defendant's  agreement  does  not  depend 
upon  the  plaintiff's  performing  of  any 
act,  but  is,  that  in  consideration  that 
the  plaintiff  agreed  to  do  such  a  thing, 
the  defendant  agreed  to  do  another 
thing,  and  the  consideration  is  no  other 
than  the  reciprocal  promise  of  one  to 
the  other,  which  is  executory,  and  upon 


which  the  parties  have  mutual  reme- 
dies ;  and  it  is  a  general  rule  that  when 
the  defendant  has  a  remedy  for  the 
consideration  of  a  promise,  that  con- 
sideration needs  not  be  averred  to  be 
performed,  which  is  our  case."  Gibbons 
V.  Prewd,  Hardres  102. 

•  Thorpe  v.  Thorpe,  12  Mod.  465. 

4  See  §  2576. 

iTliorpe's  Case,  March  75. 

iHarriman  National  Bank  v.  Sel- 
domridge,  240  U.  S.  1,  —  L.  ed.  — . 

7  Hill  V.  Grigsby,  35  Cal.  656;  Todd 
V.  State  Bank,  182  la.  276,  165  N.  W. 
593. 

t  Loud  V.  Pomona  Land  &  Water  Co., 
153  U.  S.  564,  38  L.  ed.  822. 
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If  one  of  the  covenants  is  precedent,  it  is  necessary  that  the 
party  who  is  bound  thereby  should  perform,^  or  should  make  formal 
tender  of  performance,*  in  order  to  enforce  the  subsequent  cove- 
nants on  the  part  of  the  adversary  party  against  such  adversary 
party.* 

If  the  covenant  in  question  is  a  subsequent  covenant,  it  is  not 
necessary  that  the  party  who  is  bound  thereby  should  perform  or 
should  tender  performance,  or  should  be  ready  and  willing  to  per- 
form and  call  upon  the  adversary  party  to  perform,  in  order  to 
enforce  the  precedent  covenant  on  the  part  of  the  adversary  party 
against  such  adversary  party.* 

If  the  covenants  are  concurrent,  formal  tender  may  be  made  for 
greater  safety,  but  it  is  not  necessary  to  enable  one  of  the  parties 
to  enforce  such  covenant  against  the  other ;  but  it  is  necessary  that 
the  party  who  wishes  to  enforce  such  covenant  should  be  ready  and 
willing  to  perform,  and  that  he  should  notify  the  adversary  party 
of  such  fact  in  such  a  way  as  to  call  upon  him  for  performance  of 
the  covenant  on  his  part  to  be  performed.* 

If  the  covenants  in  question  are  independent  covenants,  it  is  not 
necessary  that  the  party  who  wishes  to  enforce  such  covenant 
should  perform  or  tender  performance,  or  be  ready  and  willing  to 
perform  and  call  upon  the  adversary  party  to  perform,  in  order  to 
enforce  such  independent  covenant  against  such  adversary  party.** 

Accordingly,  if  one  of  the  parties  has  performed  or  has  made 
formal  tender  of  performance,  there  is  no  practical  difference  be- 
tween a  precedent  covenant  and  a  concurrent  covenant,  as  to  the 
right  of  the  party  who  has  thus  performed  or  tendered  perform- 
ance, to  enforce  the  covenants  on  the  part  of  the  adversary  party 
against  such  adversary  party.^  As  a  result,  in  cases  of  this  sort, 
the  courts  are  likely  to  confuse  the  precedent  covenants  and  the 
concurrent  covenants,  since  the  same  practical  consequences  follow 
in  covenants  of  each  class. 

If,  on  the  other  hand,  the  party  who  seeks  to  enforce  a  covenant 
is  not  even  ready  and  willing  to  perform,  and  has  not  even  offered 
performance  and  called  upon  the  adversary  party  to  perform,  there 
is  no  practical  difference  between  precedent  covenants  and  con- 
current covenants  on  the  one  hand,  since  such  party  can  not  enforce 


1  See  chB.  LXXX  and  LXXXI. 

2  See  ch  LXXXHI. 
<See  12960. 

4  See  I  2960. 


•  See  §§  2069  and  2970. 

•  See  §2976. 

7  See  SI  2951  et  seq.  and  2961  et  seq. 
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either  kind  of  coveDant ;  and  on  the  other  hand  there  is  no  differ- 
ence in  effect  between  subsequent  covenants  and  independent  cove- 
nants, since  such  party  can  enforce  each  of  these  classes  of  cove- 
nants in  such  cases.  Accordingly,  in  cases  of  this  sort,  the  courts 
frequently  refer  to  a  precedent  covenant  as  an  independent  cove- 
nant,* since  the  party  who  seeks  to  enforce  such  precedent  covenant 
need  not  aver  even  a  readiness  and  willingness  to  perform  and  an 
offer  to  perform  on  his  part. 

§  2944.  Constmction  of  covenants — Original  rule— Sealed  con- 
tracts. The  question  of  the  relation  of  the  covenants  of  a  contract 
to  one  another  was  first  presented  at  common  law  in  the  case  of 
contracts  under  seal,  and  it  was  held  that  stich  covenants  were 
prima  facie  independent  covenants,  and  that  they  were  to  be  so 
construed  in  the  absence  of  language  in  the  contract  which  showed 
clearly  that  they  were  intended  to  be  dependent.^  The  rule  is 
assumed  in  the  earlier  cases  as  a  well-settled  rule  which  needs  no 
argument  or  discussion. 

There  are  two  reasons  which  possibly  may  have  led  the  courts  to 
reach  this  result.  The  contracts  in  question  were  under  seal;  and 
if  each  covenant  had  appeared  in  a  separate  contract,  each  would 
,  have  been  enforceable  without  regard  to  the  performance  of  the 
covenant  contained  in  the  other  contract.  Accordingly,  when  the 
two  covenants  were  in  fact  contained  in  the  same  instrument,  it 
might  have  been  felt  that  the  incorporation  of  the  two  cove- 
nants on  the  part  of  the  respective  parties  to  the  sealed  instrument 
did  not  make  them  any  more  dependent  on  each  other,  in  the 
absence  of  language  showing  such  intention,  than  they  would  have 
been  if  they  had  appeared  in  separate  instruments. 

Another  reason  which  may  have  led  the  courts  to  this  result  was 
the  fact  that,  when  this  question  was  first  presented,  there  were  no 
definite  rules  on  the  spbject  of  the  measure  of  damages,  and  the 
courts  had  no  check  on  the  action  of  the  jury  in  rendering  a  ver- 
dict for  such  amount  as  it  saw  fit.  The  courts  at  this  time  had  no 
power  to  grant  a  new  trial  because  of  the  amount  of  damages  which 

•  Loud  V.  Pomona  Land  &  Water  Co.,  1  Y.  B.  15  Hen.  VTI,  10b,  pi.  17;  Ware 

153  U.  S.  564,  38  L.  ed.  822;  Bean  v.  v.   Cliappell,   Style   180;    Relies  v.  Oa- 

Atwater,  4  Conn.  3,  10  Am.  Dec.  91;  born,  1  Brownl.  &  Gold.  00;   Pordage 

Kane  v.  Hood,  30  Mass.  (13  Pick.)  281;  v.  Cole,  1  Wms.  Saund.  319,  also  re- 

Glaaer  v.  Dannelley,  23  N.  M.  693,  170  ported  In  1  Lev.  274;  Cole  v.  Shallett, 

Pac.  03;  Dey  v.  Dox,  9  Wend.  (N.  Y.)  3  Lev.  41. 
129,  24  Am.  Dec.  137;  Adrian  v.  Lane, 
13  S.  Car.  183;   Kettle  v.  Harvey,  21 
Vt.  301. 
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the  jury  had  allowed.  The  jury  were  said  to  be  •'chancellors" 
when  it  came  to  awarding  damages,  which  meant  that  the  whole 
matter  of  damages  was  in  the  discretion  of  tlie  jury  and  that  the 
court  had  no  check  thereon.^  With  the  l«i\v  in  this  condition,  the 
courts  could  be  much  surer  of  doing  justice,  even  in  accordance 
with  the  modem  ideas,  by  treating  the  covenants  as  independent 
and  by  allowing  each  party  to  recover  the  value  of  the  performance 
for  which  he  had  contracted,  than  they  could  by  treating  the  con- 
tracts as  dependent,  since  this  would  have  resulted  in  many  cases 
in  discharging  the  party  who  was  not  in  default  and  in  leaving  the 
jury  to  render  such  verdict  as  it  might  see  fit.  In  many  cases  the 
result  of  allowing  .each  party  to  recover  on  the  theory  that  the 
covenants  were  independent  would  be  the  adoption  of  substantially 
the  same  measure  of  damages  as  that  which  the  courts  now  use.' 
Whatever  the  reason  may  have  been,  the  rule  that  covenants 
were  to  be  regarded  as  independent  was  thoroughly  settled  at 
common  law  with  reference  to  sealed  contracts.  Under  a  covenant 
by  which  A  agreed  to  furnish  a  certain  number  of  soldiers  at  a 
certain  port,  and  B  agreed  to  furnish  food  and  transportation  of 
such  soldiers  to  another  port,  it  was  held  that  A*s  failure  to  furnish 
such  soldiers  was  not  a  defense  in  an  action  by  A  against  B  on 
such  covenant  for  B*s  failure  to  provide  transportation  and  food.* 
Under  a  covenant  by  which  A  agreed  to  take  his  ship  with  the  first 
fair  wind  from  a  given  port  to  another  and  return,  and  B  agreed 
to  pay  freight  and  a  certain  amount  per  day,  it  was  held  that  A's 
failure  to  perform  was  no  defense  to  an  action  by  A  against  B 
upon  B's  covenant  to  make  such  payments*  If  a  sealed  contract 
was  executed  by  A  and  B,  by  which  each  agreed  to  marry  the  other 
at  a  certain  time,  with  a  penalty  for  failure  to  perform,  it  was  held 
that  either  could  bring  an  action  upon  such  bond,  without  perform 
ing  or  apparently  without  oflfering  to  perform.*  In  some  of  the 
cases  in  which  this  rule  is  laid  down,  the  question  is  not  involved, 


2  See  ch.  LXXXVIL 

« Seech   LXXXVIL 

4  Ware  ▼.  Chappell,  Style  186. 

•  Cole  V.  Shallett,  3  Lev.  41. 

"*  *  *  the  covenants  are  mutual 
and  reciprocal,  whereupon  each  hath 
liiB  action  against  the  other,  and  can 
not  plead  the  breach  of  one  covenant 
in  bar  of  the  other;  and  perhaps  the 
damage  of  the  one  side  and  the  other 


was  not  equal,  and  therefore  the  one 
not  pleadable  in  bar  of  the  other;  but 
each  party  Is  by  his  action  to  recover 
against  the  other  the  certain  damage 
he  sustained,  and  so  it  was  adjudged. 
Hill,  13  Car.  2  B.  R.,  inter  Thompson  & 
Noel.'*  Cole  v.  Shallet,  3  Lev.  41. 
tRoUea  v.  Osbom,  1  Brownl.  &  Gold. 
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since  there  is  such  tender  by  one  and  such  refusal  by  the  other  as 
would  give  right  of  action,  even  if  the  covenants  were  held  to  be 
concurrent.^ 

§2945.  Origiaal  rule— Simple  contracts.  When  the  simple  con- 
tract was  recognized  by  the  king*s  courts,  the  rules  which  applied 
to  sealed  contracts  were,. in  many  cases,  carried  over  to  simple  con- 
tracts by  way  of  analogy ;  and  among  them  the  rule  that  covenants 
were  prima  facie  independent  was  applied  to  simple  contracts,* 
even  where  the  covenants  formed  each  the  consideration  for  the 
other.^  A  simple  contract  whereby  A  agreed  to  sell  goods  to  B  at 
a  certain  price,  was  held  to  be  made  up  of  independent  covenants, 
80  that  the  failure  of  either  to  perform  would  not  be  a  defense  to 
the  other.'  This  result  was  justified  by  holding  that  the  considera- 
tion was  the  promise  and  not  the  performance,  and  that  accordingly 
failure  to  perform  did  not  affect  the  consideration.*  A  simple  con- 
tract, by  which  A  agreed  to  deliver  B*s  bill  to  B,  and  B  agreed  to 
furnish  two  sureties  for  the  debt,  w*as  held  to  be  made  up  of  inde- 
pendent covenants,  so  that  A  could  bring  an  action  against  B  with- 
out delivering  such  bill.*  The  fact  that  the  contract  recited  that 
one  promise  was  in  consideration  of  the  other,  did  not  make  the 
covenants  dependent.*  It  was  not  necessary  for  the  plaintiff  to 
allege  that  he  was  ready  to  perform.''  A  simple  promise  by  A  to 
convey  land  to  B  and  by  B  '*in  consideration  thereof,"  to  pay  a 
certain  amount,  was  held  to  be  made  up  of  independent  covenants.* 
Under  a  simple  contract  by  A  to  surrender  a  copy-hold  to  B,  and 
by  B  to  pay  A,  in  consideration  of  which  each  assumed  to  perform, 
was  held  to  be  made  up  of  independent  covenants,  so  that  A  could 


7BIackwel]  v.  Nash,  1  Strange  6.35. 

1  Ciower  V  Capiwr,  Cro  Eliz  643; 
Uott^sworth  V  Campion,  YpIv  1  :).'<; 
Tltorpes  Case,  March  75;  (Jibbon:)  v. 
IVewd,  Hardrea  102;  Beany  v  Turner, 
1  Lev.  203;  Nichola  v.  Raynbred,  Ho- 
bart  SSb:  Thorpe  v.  Thorpe,  12  ^lod 
455;  Rolles  v.  Osborn,  1  Brownl.  & 
Gold.  00. 

2 Nichols  V.  Haynbred,  Hob.  SSb;  Co- 
wer ▼.  Capper*  Cro.  Eliz  543;  Bettis- 
worth  y.  Campion,  Yelv.  133;  Thorpe's 
Case,  March  75;  Gibbons  ▼.  Prewd, 
Hardres  102;  Beany  ▼.  Tamer,  1  Lev. 


3  Nichols  V    Raynbred,  Dob   SSb. 

4  Cow  or  V  Capper,  Cro.  Eliz  643; 
Beany  v    Turner,  1  Lev.  293 

*'*  •  •  beinsj  mutual  promised,  there 
nci'ds  no  averment  at  all  of  (lie  per- 
formance." and  accordingly,  **ill  aver- 
ment •  •  •  Bhall  not  hurt."  Beany 
V.  Turner.  1  Lev.  203. 

»  Cower  V.  Capper,  Cro.  Eliz.  543. 

IBcttisworth  v.  Campion,  Telv.  133; 
Gibbons  v.  Prewd,  Hardres  102. 

7  Thorpe's  Case,  March  75. 

I  Gibbons  v.  Prewd,  Hardres  102. 
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recover  without  performing.*  This  rule  was  invoked  in  some  eased 
in  which  the  same  result  could  have  been  reached  on  the  theory 
that  the  covenants  were  depeudentJ'*  Under  a  contract  by  which 
A  agreed  to  deliver  to  B  all  the  iron  which  A  produced,  at  a  cer- 
tain price  per  ton,  it  was  held  that  A  could  recover  for  all  the  iron 
which  he  had  delivered  without  showing  that  he  had  delivered  all 
the  iron  which  he  had  produced." 


§2946.  Evasion  of  original  rule— Modem  mle.  The  actuai 
operation  of  this  rule,  and  possibly  the  fact  that  the  courts  were 
beginning  to  feel  that  justice  could  better  be  done  by  treating  the 
covenants  as  dependent  and  by  forcing  the  jury  to  conform  to 
definite  rules  as  to  the  measure  of  damages,  led  to  a  dislike  of  the 
rule  that  covenants  were  prima  facie  independent,  and  caused  the 
courts  to  evade  it  in  cases  in  which  they  once  would  either  have 
felt  that  the  rule  was  a  just  one,  or  that  they  were  bound  by  itJ 
The  fact  that  the  contract  showed  that  one  promise  was  made 
**for"  or  '*in  consideration  of"  the  other,  was  held  to  be  sufficient 
to  show  that  the  covenants  were  dependent.*  The  fact  that  the 
instrument  was  a  deed  poll,  and  that  one  of  the  parties  would  be 
left  without  remedy  if  the  covenants  were  independent,  was  fixed 
upon  as  ground  for  holding  that  the  covenants  were  dependent* 

It  was  finally  said  that  the  rule  was  an  absolute  one  which  would 
not  have  been  adopted  if  it  had  been  a  new  question,  but  which  was 
too  thoroughly  settled  to  be  attacked.* 


•  Beany  v.  Turner,  1  Lev.  293. 

10  Belli? worth  v    Campion,  Yelv.  133. 

11  Bettisworth  v   Campion,  Yelv.  133 

1  Thorpe  v  Thorpe.  12  Mod.  455; 
Peelers  v.  Opie,  2  Wms  Saunders  350 
[also  reported  in  1  Vent.  177,  214]; 
Lock  V.  Wright,  1  Stranjre  569. 

2  Thorpe  v.  Thorpe,  12  Mod  455; 
Peelers  v  Cpie,  2  Wms.  Saunders  350 
[also  reported  in  1  Vent.  177,  2141. 

3  Lock  V.  Wrijjht,  1  Strange  569. 

4  Thomas  v.  Cadxrallader.  Willes  496. 
"•    •    *    I  expressed  my  dislike  of 

those  cases,  though  they  are  too  many 
to  be  now  overruled,  where  it  la  deter- 
mined that  the  breach  of  one  covenant, 
though  plainly  relative  to  the  other, 
can  not  be  pleaded  in  bar  to  an  action 
brought  for  the  breach  of  the  other. 


but  the  other  party  must  be  left  to 
bring  his  action  for  the  breach  of  the 
other;    as  where  there  are  two  cove- 
nants in  a  deed,  the  one  for  repairing 
and  the  other  for  finding  timber  for  the 
reparations;   this  notion  plainly  tend- 
ing to  make   two   actions   instead*  of 
one,  and   to  a  circuity  of  action  and 
multiplying    actions,    both    which    the 
law  so  much  abhors.    If,  therefore,  this 
were  a  new  point,  I  should  be  inclined 
to  be  of  opinion  that,  though  where 
there  are  mutual  covenants  relative  to 
one  another  in  the  same  deed  a  plain- 
tiff is  not  obliged  in  an  action  brought 
for  the  breach  of  them  to  aver  the  per- 
formance of  the  covenant  which  is  to 
be  performed  on  his  part,  yet  that  the 
defendant  in  such  action  may  in  his 
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Following  this  expression  of  opinion,  the  courts  found  little 
trouble  in  ignoring  the  original  rule  and  in  holding  that  covenants 
were  prima  facie  dependent/  even  if  they  were  found  in  a  contract 
under  seal.*  It  was  said  that  if  one  covenant  was  in  consideration 
of  the  other,  they  were  to  be  regarded  as  concurrent  unless  the 
contract  fixed  a  time  for  the  performance  of  each  which  prevented 
the  courts  from  treating  them  as  concurrent.^  Under  a  contract 
under  seal,  by  which  A  agrees  to  convey  realty  to  B  on  or  before 
a  certain  day  and  B  agrees  to  pay  A  on  or  before  such  day,  such 
covenants  were  held  to  be  concurrent.*  Indeed  the  courts  almost 
immediately  began  to  assume  that  covenants  were  prima  facie  con- 
current, and  to  treat  them  accordingly.*  The  case  in  which  the 
modem  rule  that  covenants  are  prima  facie  dependent  was  first 
laid  down,^*  has  frequently  been  cited  and  quoted;"  and  it  has 


plea  insist  on  the  non-performance  of 
the  covenant  to  be  performed  on  the 
part  of  the  plaintifT;  but  this  has  been 
80  often  determined  otherwise  that  it 
is  too  late  now  to  alter  the  law  in  this 
respect.  But  where  words  make  a  con- 
dition precedent  or  a  qualification  of  a 
covenant,  as  the  present  case  plainly 
is,  all  the  cases  agree  that  the  plaintiff 
in  his  declaration  must  aver  the  per- 
formance of  such  condition  or  qualifica- 
tion.'* Thomas  v.  Cadwallader,  Willes 
496. 

'The  old  cases  cited  by  the  plaintiff's 
counsel  have  been  accurately  stated; 
but  the  determinations  in  them  out- 
rage common  sense."  Goodisson  v. 
Nunn,  4  T.  R.  761. 

B  Kingston  v.  Preston,  2  Dougl.  689; 
Callonel  v.  Briggs,  1  Salk.  112. 

<  Kingston  v.  Preston,  2  Dougl.  680. 

T  Callonel  ▼.  Briggs,  1  Salk.  112. 

tGlazebrook  v.  Woodrow,  8  T.  R. 
866. 

t  Jones  V.  Barkley,  2  Dougl.  6S4. 

10  Kingston  v.  Preston,  2  Dougl.  689. 

11  Kingston  v.  Preston  i.s  quoted  in 
full  in  Jones  y.  Barkley,  2  Dougl.  684. 

By  one  style  or  the  other  it  U  fre- 
quently cited  as  the  leading  case  on  the 
classification  of  coTenants.  Glazebrook 
V.  Woodrow,  8  T.  R.  866;  Northmp  v. 


Northnip.  6  Cow.  (N.  Y.)  296;  Rosen- 
thal Paper  Co.  v.  National  Folding  Box 
&  Paper  Co.,  226  N.  Y.  313,  123  N.  E. 
766. 

''In  Kingston  ▼.  Predton,  cited  at  the 
b.ir  in  Jones  v.  Barkley,  2  Dougl  684, 
Lord  Mansfield  expressed  himself  to 
the  following  effect:  'There  are  three 
kinds  of  covenants:  1.  Such  as  are 
called  mutual  and  independent,  where 
either  party  may  recover  damages 
from  the  other,  for  the  injury  he  may 
have  received  by  a  breach  of  the  cove- 
nants in  his  favor,  end  where  it  is  no 
excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of 
the  plaintiff.  2.  There  are  covenants 
which  are  conditions  and  dependent,  in 
which  the  performance  of  one  depends 
on  the  prior  performance  of  another, 
and,  therefore,  till  this  prior  condition 
is  performed,  the  other  party  is  not 
liable  to  an  action  on  his  covenant. 
3.  There  Is  also  a  third  sort  of  core- 
nants,  which  are  mutual  conditions  to 
be  performed  at  the  same  time;  and, 
in  these,  if  one  party  was  ready,  and 
offered  to  perform  his  part,  and  the 
other  no«;lected,  or  refused,  to  perform 
his,  he  who  was  ready,  and  offered,  has 
fulfilled  his  engagement,  and  may 
maintain  an  action  for  the  default  of 
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become  thoroughly  established  at  modern  law  that  covenants  are 
to  be  regarded  as  dependent  if  possible,  since  such  rule  will  give 
the  most  fair  and  just  resultsJ'  The  presumption  that  covenants 
are  dependent  seems  to  be  quite  strong,  and  not  to  be  overcome  by 
language  which  might  suggest  that  the  parties  intended  that  the 
covenants  should  be  independent." 


the  other;  though  it  is  not  certain  that 
either  is  obliged  to  do  the  first  act.' 
The  complexities  of  modem  industrial 
and  commercial  transactions  have  not^ 
rendered  the  classification  inaccurate 
or  inadequate."  Rosenthal  Paper  Co. 
V.  National  Folding  Box  &  Paper  Co., 
220  N.  Y   313,  123  N.  E.  766. 

12  United  States.  Bank  ▼.  Ilagner, 
26  U.  S.  (1  Pet.)  465,  7  L.  ed.  219; 
Lowber  v.  Bangs,  69  U.  S.  (2  Wall.) 
728,  17  L.  ed.  768. 

Alabama.  McCormick  y.  Badham, 
191  Ala.  339,  67  So.  609;  Wise  v. 
Sparks,  —  Ala.  — ,  73  So.  394. 

Arizona.  World's  Fair  Mining  Co.  ▼. 
Powers,  12  Ariz.  285,  100  Pac.  957. 

Illinois.  Mecum  v.  Peoria  &  Oquawka 
Ry.,  21  ni.  633. 

Louisiana.  Stockstill  y.  Byrd,  132 
La.  404,  61  So.  446. 

Massachusetts.  Smith  y.  Boston  ft 
Maine  Ry.,  88  Mass.  (6  AU.)  262; 
Bryne  y.  Dorey,  221  Mass.  399,  109 
N.  E.  146. 

Michigan.  Mailhot  y.  Turner,  167 
Mich.  167,  133  Am.  St.  Rep.  333,  121 
N.  W.  804;  Pearce  y.  Alward,  163  Mich. 
313.  128  N.  W.  210. 

Nebraska.  Hamilton  y.  Thrall,  7 
Neb.  210. 

New  Tork.  Delaware  Tnut  Co.  y. 
Calm,  106  N.  Y.  231,  88  N.  E.  63. 

North  Carolina.  Lutz  y.  Thompson, 
87  N.  Car.  334. 

North  Dakota.  Sunshine  Cloak  ft 
Suit  Co.  y.  Roquette,  30  N.  D.  143, 
L.  R.  A.  1916E,  932,  162  N.  W.  369. 

Oregon.  Scheland  y.  Erpelding,  6  Or. 
268. 

South  Dakota.  Dayis  y.  Jeffris,  6  S. 
D.  362,  68  N.  W.  816;  Ink  y.  Rohiig,  23 
S.  D.  648,  122  N.  W.  604. 


"Although  many  nice  distinctions  are 
to  be  found  in  the  books  upon  the 
question  whether  the  coyenants  or 
promises  of  the  respectlye  parties  to 
the  contract  are  to  be  considered  Inde* 
pendent  or  dependent,  yet  it  is  eyident 
the  inclination  of  the  courts  has 
strongly  favored  the  latter  construc- 
tion as  being  obviously  the  most  just." 
Bank  y.  Hagner,  26  U.  S.  (1  Pet )  455, 
464,  7  L.  ed.  219. 

To  the  same  effect,  Telf ener  y.  Rusa, 
162  U.  S.  170,  40  L.  ed.  930. 

'^'In  contracts  of  this  description, 
the  undertakings  of  the  respective  par* 
ties  are  always  considered  dependent 
unless  a  contrary  intention  clearly  ap« 
pears.  A  different  construction  would 
in  many  cases  lead  to  the  greatest  in- 
justice, and  a  purchaser  might  haye 
payment  of  the  consideration  money 
enforced  upon  him  and  yet  be  disabled 
from  procuring  the  property,  for  which 
he  paid  it.'  President,  etc..  Bank  of 
Columbia  y.  Hagner,  1  Pet.  456.  See 
also,  Page  y.  Sheinwald,  169  N.  Y.  246, 
261,  and  Taylor  y.  Blair,  69  Hun.  347, 
860.  The  agreement  itself  was  not  a 
transfer,  but  merely  an  implied  prom- 
ise to  transfer  upon  performance  by 
the  other  party.  Where  a  contract  re- 
quires contemporaneous  perfomuinee 
neither  party  can  sue  at  law  until  he 
has  put  the  other  in  default.  An  offer 
to  perform  made  in  the  pleadings  or 
during  the  trial  is  not  enough,  and 
even  that  kind  of  an  offer  was  not 
made  in  this  case."  Delaware  Trust 
Co.  y.  Cabn,  106  N.  Y.  231,  88  N.  E.  63. 

itPead  y.  Trail,  173  Mass.  460,  63 
N.  E.  001. 
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f. 


As  between  precedent  covenants  and  concurrent  covenants  the 
tendency  of  modern  law  is  to  construe  covenants  as  concurrent 
rather  than  precedent.^* 

§2947.  Sergeant  Williams'  tests  for  determining  nature  of 
covenants.  As  the  modern  classification  of  contracts  was  first  laid 
down  by  Lord  Mansfield  in  Kingston  v.  Preston,*  the  modern  doc- 
trines for  ascertaining  the  nature  of  any  given  covenant  are  based 
on  a  note  by  Sergeant  Williams  to  Pordage  v.  Cole;*  and  as  the 
general  principles  laid  down  in  this  note  have  been  recognized,  fol- 
lowed and  applied  in  subsequent  decisions,  though  not  always  with 
perfect  consistency,  the  note  Avill  be  given  in  full.*  This  note  has 
no  judicial  authority.     The  Huthor  criticises  the  reasoning  of  the 


MArifona,  World^s  Fair  Mining  Co 
v.  Powers,  12  Ariz.  285,  100  Pao    957. 

California.  Deacon  v.  Blodgett,  111 
Cal.  416,  44  Pac.  159. 

Louisiana.  StockstiU  ▼.  Byrd,  132 
La.  404,  61  So.  446. 

Michigan.  Pearce  v.  Alward,  163 
Mich.  313,  128  N.  W.  210. 

New  York.  Delaware  Trust  Co  ▼. 
Calm,  195  N.  Y.  231,  88  N.  E.  63. 

South  Dakota.  Ink  v.  Rohrig,  23  S. 
D.  548,  122  N.  W.  594. 

Washington.  Ihrke  v.  Continental 
Life  Ins.  &  Investment  Co.,  91  Wash. 
342,  L.  R.  A.  1916F.  4.'J(),  157  Pac    800. 

1  Kingston  v.  Preston,  2  Doug.  689. 

2  Pordage  ▼.  Cole,  1  Wms.  Saund. 
3191. 

9  "Almost  all  the  old  cases  and  many 
of  the  modern  ones  on  this  (subject  are 
decided  upon  distinctions  so  nice  and 
technical  that  it  is  very  difficult,  if  not 
impracticable,  to  deduce  from  them 
any  certain  rule  or  principle  by  which 
it  can  be  ascertained  what  covenants 
are  independent  and  what  dependent; 
and,  of  course,  when  it  is  necessary  to 
aver  performance  in  the  declaration 
and  when  not.  Thus,  if  A  covenant 
with  B  to  serve  him  for  a  year,  and  B 
covenant  with  A  to  pay  him  £10,  it  is 
held  that  these  are  independent  cove- 
nants, and  A  may  maintain  an  action 
against  B  for  the  money  before  any 
service;   but  if  B  had  covenanted  to 


pay  him  £10  for  the  service,  these 
words  make  the  service  a  condition 
precedent,  and  A  can  not  enforce  pay- 
ment of  the  money  until  he  has  per- 
formed the  service.  So  where  A  cove- 
nant t«  with  B  to  marry  his  daughter^ 
and  B  covenants  to  convey  an  estate 
to  A  and  the  daughter  in  special  tail, 
it  is  said  that,  though  A  marry  an- 
other woman,  or  the  daughter  of  an- 
other  man,  still  A  may  have  an  action 
againi^t  B  on  the  covenant;  but  if  B 
had  covenanted  to  convey  the  estate 
i^or  the  cause  aforesaid,  the  marriage 
is  a  condition  precedent,  and  no  action 
will  lie  until  it  be  solemnized  15  H. 
7,  10  pi.  17,  Bro.  Covenant,  22.  12  Mod. 
460;  Tliorpe  v.  Thorpe,  Hob  106; 
Lampleigh  v.  Brathwait.  Also  where 
A,  in  consideration  of  £10,  promised  to 
deliver  to  B  all  the  books  of  the  law» 
it  has  been  said  that  B  may  bring  an 
action  against  A  for  the  books  before 
any  payment;  but  if  A,  in  considera- 
tion that  B  will  pay  him  £10,  will  de- 
liver to  him  all  the  books  of  the  law, 
B  can  not  bring  an  action  for  the  books 
before  he  has  paid  the  money.  1  Rol. 
Rep.  125;  Everard  v.  Hopkins,  per 
Coke,  C.  J.  So  where  B  covenanted 
with  C,  his  copyholder,  to  assure  to 
him  and  his  heirs  the  freehold  and  in- 
heritance of  his  copyhold,  and  C,  in 
consideration  of  the  same  performed, 
covenanted  to  pay  such  a  sum,  it  was 
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earlier  cases,  and  often  seeks  to  rationalize  them  by  justifying,  on 
grounds  that  never  occurred  to  the  courts,  the  results  which  they 


adjud^d    that    this    was   a  condition 
precedent,  and  B  mu^t  make  the  assur- 
ance   before    be    U    entitled    to    the 
money;  but  if  the  words  had  been,  in 
consideration  of  the  said  covenant  to 
be  performed,  B  might  bring  an  action 
for  the  money  before  he  made  the  as- 
surance.    3   Leon.   219,   Brocas's  case. 
And,  lastly,   where  articles  of  agree- 
ment were  made  between  A  and  B  and 
a  covenant  by  A  that,  for  the  consider- 
ation thereafter  expressed,  he  should 
convey  certain  lands  to  B  in  fee,  and 
B,  on  his  part,  for  the  consideration 
aforesaid,  covenanted  to  pay  a  sum  of 
money  to  A,  it  was  held  that  these 
were    independent   covenants,    and    A 
might  bring  an  action  for  the  money 
before  any  conveyance   of  the   lands. 
1  Rol.  Abr.  415,  pi.  8,  S    C,  cited  12 
Mod.   4G3;    Thorpe   y.    Thorpe,    1    Ld. 
Baym.    605,    666;    1    Lutw.    251,   252. 
There  are  many  other  authorities  of  a 
similar  nature  which  I  refer  the  reader 
to:    1  Rol.  Rep.  336;  Spanish  Ambas- 
sador V.  Gifford,  Yelv.  133,  134;  Bettis- 
worth  V.  Campion,  Hob  88;  Nichols  ▼. 
Raynbred,  1  Lev.  203;  Beany  v.  Tur- 
ner, Hard    102,  103;  Gibbons  y.  Prewd, 
1    Str.   535;    Blackwell  y.   Nash,   Ibid. 
712;  Dawson  v.  Myer,  1  Wils.  88;  Mar- 
tindale   y.   Fisher.     Hence   it  appears 
that  the  judges  in  these  cases  seem  to 
have  founded  their  construction  of  the 
independency  or  dependency  of  cove- 
nants or  agreements  on  artificial  and 
subtle  distinctions,  without  regarding 
the  intent  and  meaning  of  the  parties. 
For  the  rule  which  is  contained  in  them 
all  seems  clear  and  indisputable:  that 
where    there    are    several    coyenants, 
promises  or  agreements  which  are  in- 
dependent   of   each    other,   one   party 
may  bring  an  action  against  the  other 
for   a   breach   of  his    coyenants,  etc., 
without  ayerring  a  performance  of  the 
covenants,  etc,  on  his,  the  plaintiff's 
part;  and  it  is  no  excuse  for  the  de- 


fendant to  allege  in  his  plea  a  breach 
of  the  covenants,  etc,  on  the  part  of 
the  plaintiff;  according  to  Justinian's 
rule   in   the   civil   law,   'Qui  actionem 
habet  ad  rem  recuperandam,  ipsam  rem 
habere    videtur'     Justin     de    Regulis 
Juris,  361.     But  where  the  covenants, 
etc,  are  dependent,  it  is  necessary  for 
the  plaintiff  to  aver  and  prove  a  per- 
formance of  the  covenants,  etc ,  on  hia 
part,  to  entitle  himself  to  an  action 
for  the  breach  of  the  covenants  on  the 
part  of  the  defendant;  and  so  are  also 
7  Rep    10,  a,  b,  Ughtred's  case;  Doug. 
690,  3rd  ed ,  Kingston  y.  Preston,  cited 
in  Jones  y  Berkley.    The  difficulty  lies 
in  the  application  of  this  rule  to  the 
particular  case.     It  is  justly  observed 
that  covenants,  etc.,  are   to  be  con- 
strued to  be  either  dependent  or  inde- 
pendent of  each  other,  according  to  the 
Intention  and  meaning  of  the  parties, 
and  the  good  sense  of  the  case;  and 
technical    words   should  give   way   to 
such  intention.     1  T.  R.  645,  Hotham 
y.  East  India  Company;  6  T.  R.  668, 
Porter  y.  Shephard;   Ibid.  571,  Camp- 
bell y.  Jones;   7  T.  R.  130,  Morton  y. 
Lamb. 

*'In  order,  therefore,  to  discover  that 
intention,  and  thereby  to  learn,  with 
some  degree  of  certainty,  when  per- 
formance is  necessary  to  be  averred  in 
the  declaration  and  when  not,  it  may 
not  be  improper  to  lay  down  a  few 
rules  which  will  perhaps  be  found  use- 
ful for  that  purpose. 

**l.  If  a  day  be  appointed  for  pay* 
ment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of 
money,  or  other  act,  is  to  be  performed, 
an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act 
before  performance ;  for  it  appears  that 
the  party  relied  upon  his  remedy,  and 
did  not  intend  to  make  the  perform- 
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actually  reached.    At  the  same  time  the  views  set  forth  in  this  note 
are  so  much  hetter  suited  to  modem  conditions,  and  conform  so 


ance  a  condition  precedent;  and  bo  it 
is  where  no  time  is  fixed  for  perform- 
ance of  tiiat  which  is  the  consideration 
of  the  money  or  other  act.  Dyer,  76a, 
in  margine.  1  Salk.  171»  Thorps  v. 
Thorpe;  S.  C.  1  Ld.  Raym.  665, 1  Lutw. 
250,  12  Mod  461,  I  Vent.  177,  Peter  ▼. 
Opie,  per  Hale,  C.  J.;  2  Saund.  350, 
S.  C.  1  Salk.  113,  Callonel  ▼.  Briggs; 

2  H.  Black  389,  Terry  y.  Dnntze;  6  T. 
R.  672,  Campbell  ▼.  Jones.  This  seems 
to  be  the  ground  of  the  judgment  in 
this  case  of  Pordage  y.  Cole,  the  money 
being  appointed  to  be  paid  on  a  fixed 
day,  which  might  happen  before  the 
lands  were,  or  could  be,  conveyed.  And 
upon  the  same  ground  is  48  Edw.  3,  2, 

3  decided.  Lord  Holt,  in  Thorpe  v. 
Thorpe,  12  Mod.  461,  1  Lutw.  250,  251. 
oheerves  that  the  report  of  48  Edw.  3, 
in  7  Rep.  10b,  Ughtred^s  case,  is  incor- 
rect. It  is  thus  put  in  that  book:  Sir 
Richard  Pool  covenants  with  Sir  Ralph 
Tolcelser  to  serve  him  with  three 
esquires  in  the  wars  of  France;  Sir 
Ralph  Tolcelser  covenants,  in  consider- 
ation of  those  services,  to  pay  him  so 
much  money,  and  it  is  said  that  an 
action  will  lie  for  the  money  before 
any  service. 

'*But  in  the  book  at  large  the  case 
will  be  found  to  have  been  adjudged 
upon  the  above-mentioned  rule.  The 
report  is  this:  Sir  Richard  Pool  cove- 
nants with  Sir  Ralph  Tolcelser  to  serve 
him  with  three  esquires  in  the  wars  of 
France,  and  Sir  Ralph  covenants  with 
him  to  pay  so  much  money  for  the 
service;  and  it  was  further  agreed  that 
half  the  money  should  be  paid  in  Eng- 
land on  a  certain  day  before  they  went 
for  France,  and  the  rest  by  quarterly 
payments  (which  also  might  incur  be- 
fore the  service) ;  and  it  was  held  that 
an  action  might  be  brought  for  the 
money  before  the  service. 

''But  (2)  when  a  day  is  appointed  for 
the  payment  of  money,  etc.,  and  the 


day  is  to  happen  after  the  thing  which 
is  the  consideration  of  the  money,  etc., 
is  to  be  performed,  no  action  can  be 
maintained  for  the  money,  etc,  before 
performance.  1  Salk.  171,  Thorpe  y. 
Thorpe,  2d  Resolution;  12  Mod.  462, 
1  Ld.  Raym.  665,  1  Lutw.  251,  Dyer, 
76a,  pi.  30. 

"3.  Where  a  covenant  goes  only  to 
part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  independ- 
ent covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  cove- 
nant  on    the   part   of   the   defendant 
without   averring  performance  in  the 
declaration.    As  where  A  by  deed  con- 
veyed to  B  the  equity  of  redemption 
of  a  plantation  in  the  West  Indies,  to- 
gether with  the  stock  of  negroes  upon 
it,  in  consideration  of  £500  and  an  an- 
nuity of  £160  for  life,  and  covenanted 
that  he  had  a  good  title  to  the  planta- 
tion, was  lawfully  possessed  of  the  ne- 
groes, and  B  should  quietly  enjoy;  and 
B  covenanted  that  A,  well  and  truly 
performing  all  and  everything  therein 
contained  on  his  part  to  be  performed, 
he  would  pay  the  annuity:  in  an  action 
by  A  against  B  on  this  covenant,  the 
breach  assigned  was  the  nonpayment 
of  the  annuity:  plea,  that  A  was  not 
at  the  time  legally  possessed  of  the 
negroes  on  the  plantation,  and  so  had 
not  a  good  title  to  convey.    The  court 
of  K.  B.  on  demurrer  held  the  plea  to 
be  ill,  and  added  that,  if  such  plea  were 
allowed,  any  one  negro,  not  being  the 
property  of  A,  would  bar  the  action. 
K  T.  17  Geo.  3  K.  B.,  Boon  v.  Eyre; 
1  H.  Black  273,  note;   2  Black.  Rep. 
1312,  S.  C.    The  whole  consideration  of 
the  covenant  on  the  part  of  B,  the  pur- 
chaser, to  pay  the  money  was  the  con- 
veyance by  A,  the  seller,  to  him  of  the 
equity  of  redemption  of  the  plantation, 
and  also  the  stock  of  negroes  upon  it. 
The    excuse   for   nonpayment    of    the 
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much  more  closely  to  the  actual  intentions  of  the  parties  than  did 
the  original  theories  of  the  English  courts,  that  modem  law  on  this 


money  was  that  A  had  broken  his  cove- 
nant  as  to  part  of  the  consideration, 
namely,  the  stock  of  negroes.    But  as 
it  appeared  that  A  had  conveyed  the 
equity  of  redemption  to  B,  and  so  had 
in  part  executed  his  covenant,  it  would 
be  unreasonable  that  B  sliould  keep  the 
plantation,    and   yet    refuse   payment, 
because  A  had  not  a  good  title  to  the 
negroes.    6  T.  R.  573,  per  Ashhurst,  J. 
Besides,  the  damages  sustained  by  the 
parties  would  be  unequal,  if  A*s  cove- 
nant were  held  to  be  a  condition  prece- 
deht.    1  H.  Black.  270,  Duke  of  St.  Al- 
bans V.  Shore.    For  A  on  the  one  side 
would  lose  the  consideration  money  of 
the  sale,  but  B*s  damage  on  the  other 
might  consist  perhaps  in  the  loss  only 
of  a  few  negroes.     So  where  it  was 
agreed  between  C  and  D  that,  in  con- 
sideration of  £500,  G  should  teach  D 
the  art  of  bleaching  materials  for  mak- 
ing paper,  and  permit  him,  during  the 
continuance  of  a  patent  which  C  had 
obtained  for  that  purpose,   to  bleach 
such  materials  according  to  the  specifi- 
cation, and  C,  in  consideration  of  the 
sum  of  £250  paid,  and  of  the  further 
sum  of  £250  to  be  paid  by  D  to  him, 
covenanted  that  he  would  with  all  pos- 
sible expedition  teach  D  the  method  of 
bleaching  such  materials,  and  D  cove- 
nanted that  he  would,  on  or  before  the 
24th  of  February,  1704,  or  sooner,  in 
case  C  should  before  that  time  have 
taught  him  the  bleaching  of  such  ma- 
terials, pay  to  C  the  further  sum  of 
£250;  in  covenant  by  C  against  D  the 
breach  assigned  was  the  nonpayment 
of  the  £250.     Demurrer,   that  it  was 
not  averred  that  C  had  taught  D  the 
method    of   blenching   such    materials. 
But  it  was  held  by  the  court  that  the 
whole  consideration  of  the  agreement 
being  that  C  should  permit  D  to  bleach 
materials   as    well    as    teach   him   the 
method  of  doing  it,  the  covenant  by  C 
to  teach  formed  but  part  of  the  con- 


sideration, for  a  breach  of  whldi  D 
might  recover  a  recompense  in  dam- 
ages. And  C  having  in  part  executed 
his  agreement  by  transferring  to  D  a 
right  to  exercise  the  patent,  ho  ought 
not  to  keep  that  right  without  paying 
the  remainder  of  the  coni^ideration,  be- 
cause he  may  have  sustained  some 
damage  by  D's  not  having  instructed 
him;  and  the  demurrer  was  overruled. 
6  T.  R.  570,  Campbell  v.  Jones. 

'^ence  it  appears  that  the  reason  of 
the  decision  in  these  and  other  similar 
cases,    besides    the   inequality    of   the 
damages,  seems  to   be  that  where  a 
person  has  received  a  part  of  the  con- 
sideration for  which   he  entered   into 
the  agreement,  it  would  be  unjust  that, 
because  he  has  not  had  the  wliole,  he 
should  therefore  be  permitte<l  to  enjoy 
that  part  without  either  paying  or  do- 
ing anything  for  it.    Therefore  the  btw 
obliges  htm  to  perform  the  agreement 
on   his   part,   and   leaves   him   to  his 
remedy  to  recover  any  damage  he  may 
have  sustained  in  not  having  received 
the   whole  consideration.     And   hence, 
too,  it  seems  it  must  appear  upon  the 
record  that  the  consideration  was  exe- 
cuted in  part.     As  in  Boon  ▼.  Eyre, 
alx)ve  mentioned,  the  action  was  on  a 
deed,   whereby   the   plaintiff  had  con- 
veyed to  tlie  defendant  the  equity  of 
redemption  of  tlie  plantation;  for  the 
defendant  did  not  deny  the  plaintiflTs 
title  to  convey  it.     So  in  Campbell  v. 
Jones,  the  phuntiff  had  transferred  to 
the  defendant  a  right  to  exercise  the 
patent.     Therefore,    if    an    action    be 
brought  on  a  covenant  or  agreement 
contained  in  articles  of  agreement  or 
other    executory    contract    where    the 
whole  is  future,  it  seems  necessary  to 
aver  performance  in  the  declaration  of 
the  whole,  or  at  least  of  part  of  that 
which  the  plaintiff  has  coyenanted  to 
do;  or  at  least  it  must  be  admitted  by 
the  plea  that  he  has  performed  part 
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subject  is,  to  a  large  extent,  based  on  this  note  rather  than  on  the 
earlier  cases ;  and  its  application  and  development  will  be  discussed 
in  the  following  sections.^ 

§  2048.  Intention  of  parties  paramount.  While  the  courts  now 
assume  that  covenants  are  dependent  rather  than  independent,  and 
concurrent  on  the  one  hand  rather  than  precedent  and  subsequent 
on  the  other^  this  rule,  like  the  other  rules  of  modem  law  on  this 
subject,  is  merely  a  guide  to  aid  the  court  in  ascertaining  the 
intention  of  the  parties;  and  it  is  not  a  rigid  rule  of  substantive 
law.  Whether  covenants  are  dependent  or  independent,  and  whether 
they  are  concurrent  on  the  one  hand  or  precedent  and  subsequent 
on  the  other,  depends  entirely  upon  the  intention  of  the  parties 
shown  by  the  entire  contract  as  construed  in  the  light  of  the  cir- 
cumstances of  the  case,  the  nature  of  the  contract,  the  relation  of 
the  parties  thereto,  and  other  evidence  which  is  admissible  to  aid 
the  court  in  determining  the  intention  of  the  parties.^     While  a 


As  where  A,  by  articles  of  agreemeDt, 
in  consideration  of  a  sum  of  money  to 
be  paid  to  him  by  B  on  a  certain  day, 
covenants  to  convey  to  B  on  the  same 
day  a  house,  together  with  the  fixturea 
and  furniture  therein,  and  that  he  was 
lawfully  seized  of  the  house  and  pos- 
Bessed  of  the  fixtures  and  furniture,  in 
an  action  against  B  for  the  money,  A 
must  aver  that  he  conveyed  either  the 
whole  of  the  premises  or  at  least  the 
house  to  B,  or  it  must  be  admitted  by 
B  in  his  plea  that  A  did  convey  the 
house,  but  was  not  lawfully  possessed 
of  the  furniture  or  fixtures. 

"4.  But  where  the  mutual  covenants 
go  to  the  whole  consideration  on  both 
Bides,  they  are  mutual  conditions,  and 
performance  must  be  averred.  1  Vent. 
147,  Large  v.  Cheshire;  1  H.  Black  270, 
Duke  of  St.  Alban'd  v.  Shore. 

"5.  Where  two  acts  are  to  be  done 
at  the  same  time,  aH  where  A  cove- 
nants to  convey  an  estate  to  B  on  such 
a  day,  and  in  consideration  thereof  B 
covenants  to  pay  A  a  sum  of  money 
on  the  same  day,  neither  can  maintain 
an  action  without  showing  perform- 
ance of,  or  an  offer  to  perform,  his 
part,  though  it  is  not  certain  which  of 


them  is  obliged  to  do  the  first  act; 
and  this  particularly  applies  to  all 
cases  of  sale.  1  Salk.  112,  113,  Callonel 
V.  Briggs;  Ibid  171." 

4  See  §§2948  et  seq. 

1  England.  Stavers  y.  Curling,  3 
Bing.  N.  C.  355;  Glazebrook  v.  Wood- 
row,  8  T.  R.  306;  Graves  v.  Legg,  9 
Exch.  709;  General  Billposting  Co.  v. 
Atkinson  [1000],  A.  C.  118  Taffirming 
(1908),  1  Gi.  537]. 

United  States.  Pollack  v.  Brush 
Electric  Association,  128  U.  S.  446,  32 
L.  ed.  474;  Quinlan  v.  Green  County, 
157  Fed.  33,  19  L.  R.  A.  (NS.)  840. 

Alabama.  McCormick  v.  Badham, 
191  Ala.  -339,  67  So.  609. 

Arizona.  World's  Fair  Mining  Co. 
V.  Powers,  12  Ariz.  285,  100  Pac.  957. 

Florida.  Southern  Colonization  Co. 
▼.  Derfler,  73  Fla.  924,  L  R.  A.  1917F, 
744,  75  So.  790. 

Louisiana.  Stockatill  v.  Byrd,  132 
La.  404,  61  So.  446. 

Massachnsetts.  Johnson  v.  Reed,  9 
Itfass.  78,  6  Am.  Dec.  36;  Bryne  v. 
Dorey,  221  Mass.  399,  100  N.  E.  146. 

MissonrL  Con  P.  Curran  Printing 
Co.  V.  St.  Louis,  213  Mo.  22,  111  B. 
W.  812. 
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number  of  tests  have  been  laid  down,'  and  while  they  are  of  great 
help  in  ascertaining  the  intention  of  the  parties,  they  are  not,  at 
modem  law,  arbitrary  rules,  but  merely  guides  to  aid  the  court  in 
discovering  the  intention  of  the  parties;  and  accordingly  they  are 
not  conclusive  in  every  case.*  The  fact  that  a  covenant  is  referred 
to  as  a  condition  precedent,  or  as  a  precedent  covenant,  is  not  of 
itself  conclusive  as  to  its  character.^    It  is  the  order  in  which  the 


New  York.  Delaware  Trust  Co.  v. 
Cabn,  105  N.  Y.  231,  88  N.  E.  63; 
Rosenthal  Paper  Co.  y.  National  Fold- 
ing Box  &  Paper  Co.,  226  N.  Y.  313, 
123  N.  E.  76e. 

North  Carolina.  Statesville  Flour 
Mills  Co.  ▼.  Wayne  Distributing  Co., 
171  N.  Car.  708,  88  S.  E.  771. 

North  Dakota.  Sunshine  Cloak  & 
Suit  Co.  V.  Roquette,  30  N.  D.  143, 
L.  R.  A.  1916E,  032,  162  N.  W.  360. 

Ohio.  Commissioners  of  Clermont 
County  V.  Robb,  5  Ohio  401. 

South  Dakota.  Ink  v.  Rohrig,  23  S. 
D.  648,  122  N.  W.  604. 

Tennessee.  Bradford  v.  Montgomery 
Furniture  Co.,  116  Tenn.  610,  0  L.  R.  A. 
(N.S.)  070,  02  S.  W.  1104. 

Washington.  ToeUner  ▼.  MeOinnis, 
66  Wash.  430,  24  L.  R.  A.  (N.S.)  1082, 
104  Pac.  641 ;  Ihrke  v.  Continental  Life 
Ins.  &  Investment  Co.,  01  Wash.  342, 
L.  R.  A.  1916F,  430,  167  Pac.  866. 

"Conditions  have  no  idiom.  •  •  • 
Whether  they  be  precedent  or  subse- 
quent is  a  question  purely  of  intent, 
and  the  intention  must  be  determined 
by  considering  not  only  the  words  of 
the  particular  clause,  but  also  the  lan- 
guage of  the  whole  contract,  as  well 
as  the  nature  of  the  act  required  and 
the  subject-matter  to  which  it  relates." 
Bucksport  &  Bangor  Railroad  Co.  v. 
Brewer,  67  Me.  205. 

2  See  §§2047  and  2061  et  seq. 

3  United  States.  Stanley  v.  Colt,  72 
U.  S.  (5  Wall.)  110,  18  L.  ed.  602; 
Union  Stockyards  Co.  v.  Nashville 
Packing  Co.,  140  Fed.  701. 

Connecticut.    Scovill  v.  McMahon,  62 


Conn.  378,  21  L.  R.  A.  58,  36  Am.  St 
Rep.  350,  26  AtL  479. 

Massachusetts.  Sohier  v.  Trinity 
Church,  100  Mass.  1. 

Rhode  Island.  Greene  v.  O'ConnoR 
18  R.  I.  66,  10  L.  R.  A.  262,  25  Atl.  602. 

Wisconsin.  Hartung  ▼.  Witte,  59 
Wis.  286,  18  N.  W.  175. 

"The  question  whether  covenants  are 
dependent  or  independent  must  be  de- 
termined in  each  case  upon  the  proper 
construction  to  be  placed  upon  the  lan- 
guage employed  by  the  parties  to  ez* 
press  their  agreement.  *  *  *  If  par- 
ties think  proper  they  may  agree  that 
the  right  of  one  to  maintain  an  action 
against  another  shall  be  conditional  or 
dependent  upon  the  plaintiff's  perform- 
ance of  covenants  entered  into  on  his 
part.  On  the  other  hand,  they  may 
agree  that  the  performance  by  one 
shall  be  a  condition  precedent  to  per- 
formance by  the  other.  The  question 
in  each  case  is^  Which  intent  is  dis- 
closed by  the  language  employed  in 
the  contract?"  Loud  v.  Pomona  Land 
&  Water  Co.,  163  U.  S.  664,  576,  88  L. 
ed.  822. 

4Unitrd  States.  Stanley  v.  Colt,  72 
U.  S.  (6  Wall.)  119,  18  L.  ed.  602;  Un- 
ion Stockyards  Co.  v.  Nashville  Pack- 
ing Co.,  140  Fed.  701. 

Connecticut.  Scovill  y.  McMahon,  62 
Conn.  878,  21  L.  R.  A.  68,  36  Am.  St. 
Rep.  360,  26  Atl.  470. 

Massachusetts.  Sohier  v.  Trinity 
Church,  109  Mass.  1. 

Rhode  Island.  Greene  v.  O'Connor, 
18  R.  I.  66,  10  L.  R.  A.  262,  26  Atl. 
692. 
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parties  intend  the  covenants  to  be  performed^  and  not  the  name 
that  the  parties  give  to  them,  which  determines  whether  they  are 
precedent  covenants  or  not.'  The  intention  of  the  parties  must  be 
ascertained  from  the  contract  as  a  whole,  and  specific  provisions 
must  be  ignored  if  they  are  inconsistent  with  the  general  intent.* 
While  the  fact  that  a  covenant  goes  to  a  part  only  of  the  consid- 
eration,^, or  that  the  covenants  are  to  be  performed  at  different 
times  without  any  apparent  relation  between  the  performance  of 
the  one  and  the  performance  of  the  other,*  may  tend  to  show  that 
such  covenants  are  independent,  neither  of  these  rules  can  be 
regarded  as  arbitrary  and  unbending;  and  if  the  contract  as  a 
whole  shows  that  the  covenants  are  dependent,  effect  will  be  given 
to  such  intention,  although  one  of  the  covenants  goes  to  a  part  of 
the  consideration  only,'  and  although  the  contract  provides  that 
different  covenants  are  to  be  performed  at  different  times  without 
any  apparent  relation  between  the  performance  of  the  two.^*    On 


Wisconsin.  Hartung  v.  Witte,  50 
Wis.  285,  18  N.  W,  175. 

"The  calling  of  a  provision  or  stip- 
ulation a  condition  is  not  conclusive, 
and  if,  from  the  contract  or  other  cir- 
cumstances, it  is  seen  that  it  was  not 
the  intention  of  the  parties  that  its 
performance  should  be  a  condition  pre- 
cedent, it  will  not  be  held  to  be  such." 
Quinlan  v.  Oreen  County,  157  Fed.  33, 
19  L.  R.  A.  (N.S.)  849. 

8  Quinlan  v.  Green  County,  157  Fed. 
33,  19  L.  R.  A.  (N.S.)  849;  McCormick 
V.  Badham,  191  Ala.  339,  67  So.  609. 

"The  question  whether  the  perform- 
ance of  a  stipulation  in  a  contract 
is  a  condition  precedent  to  the  per- 
formance of  other  stipulations  in  it 
depends  upon  the  order  in  which  the 
parties  intend  the  several  stipulations 
to  be  performed."  Quinlan  v.  Green 
County,  157  Fed.  33,  19  L.  R.  A.  (N.S.) 
849. 

S  United  SUtes.  Stanley  v.  Colt,  72 
U.  S.  (5  Wall.)  119,  18  L.  ed.  502; 
Union  Stockyards  Co.  v.  Nashville 
Packing  Co.,  140  Fed.  701. 

Connecticut  Scovill  v.  McMahon,  62 
Conn.  378,  21  L.  R.  A.  58,  36  Am.  St. 
Rep.  350,  26  AtL  479. 


Massachusetts.  Sohier  v.  Trinity 
Church,  109  Mass.  1;  Griggs  v.  Moors, 
168  Mass.  354,  47  N.  £.  128. 

New  Tork.  Rosenthal  Paper  Co.  v. 
National  Folding  Box  &  Paper  Co.,  220 
N.  Y.  313,   123  N.  E.  766. 

Rhode  Island.  Green  v.  O'Connor, 
18  R.  I.  56,  19  L.  R.  A.  262,  25  Atl. 
692. 

Virginia.  AUemong  y.«Augu3ta  Na- 
tional Bank,  103  Va.  243,  48  S.  E.  897. 

Wisconsin.  Hartung  y.  Witte,  59 
Wis.  2a5,  18  N.  W.  175. 

7  See  f  2974. 

•  See  §§  2972  and  2973. 

9  Graves  v.  Legg,  9  Exch.  709;  Rosen- 
thal Paper  Co.  v.  National  Folding 
Box  &  Paper  Co.,  226  N.  Y.  313,  123 
N.  E.  766. 

10  "It  is  said  'where  the  acts  stipu- 
lated to  be  done  are  to  be  done  at 
different  times  the  stipulations  are  to 
be  construed  as  independent  of  each 
other.'  This  as  a  general  rule  is  cor- 
rect, but  it  is  subject  to  the  intention 
of  the  i>ar^ies  as  signified  in  the  lan- 
guage of  the  contract.  The  great  rule 
is  to  ascertain  the  intent  of  the  par- 
ties from  the  language  used."  Slater 
v.  Emerson,  60  U.  S,  (19  How.)  224^ 
238,  15  L.  ed.  626. 
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the  other  hand,  the  injustice  of  the  result  that  may  follow  in  some 
cases  from  treating  a  covenant  as  independent,  may  induce  the 
court  to  construe  it  as  independent,  although  in  outward  form  it 
may  seem  to  be  dependentJ^ 

While  there  is  occasionally  a  lack  of  harmony  in  construing  some 
provisions,^^  as  is  often  the  case  when  questions  of  construction  are 
presented,"  the  courts  agree  that  arbitrary  tests  must  be  dis- 
carded.^^ Special  emphasis  is  placed  upon  good  sense  or  common 
sense  as  the  best  guide  in  ascertaining  the  relation  of  the  cove- 


11  Hunt  V.  Tibbetts,  70  Me.  221; 
Todd  V.  Summers,  43  Va.  (2  Gratt.) 
167. 

t2Ree  §§2951  et  seq. 

W  See  ch.  LXIII. 

14  "By  a  long  series  of  decisions,  the 
rule  has  been  established  that  the 
question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each 
other  is  to  be  determined  by  the  in- 
tention and  meaning  of  the  parties,  as 
expressed  by  them,  and  by  the  appli- 
cation of  common  sense  to  each  case 
submitted  for  adjudication.  Stavers  v. 
Curling,  3  Bingham's  N.  C.  355;  Tip- 
ton V.  Feitner,  20  N.  Y.  423;  Pollak 
V.  Brush  Electric  Association,  128  U. 
S.  446;  Loud'v.  Pomona  Land  &  Water 
Co.,  153  U.  S.  564;  Griggs  v.  Moors, 
168  Mass.  354;  Leonard  v.  Dyer,  26 
Conn.  172.  The  efTorts  put  forth  in 
judicial  opinions  and  by  text  writers 
to  de6ne  or  formulate  the  distinctions 
of  dependence  and  independence  of 
promises  or  covenants  have  revealed 
their  comparative  futility  and  served, 
in  the  main,  to  strengthen  the  rule. 
Parties  have  the  right  to  contract  as 
they  will  for  any  lawful  purpose,  and 
the  problem  for  the  courts  is  to  as- 
certain, in  accordance  with  established 
rules  of  interpretation,  the  real  con- 
tract or  agreement.  If  they  make 
their  promises  dependent  or  independ- 
ent throughout,  or  dependent  in  part 
and  independent  in  part,  it  is  not  for 
the  courts  to  thwart  them.  Their  ex- 
pressed intention  and  meaning,  ascer- 


tained from  the  whole  instrument^ 
rather  than  from  technical  or  conven- 
tional expressions,  are  the  guides  in 
determining  the  character  and  force 
of  their  respective  covenants."  Rosen- 
thal Paper  Co.  v.  National  Folding  Box 
&  Paper  Co.,  226  N.  Y.  313,  123  N. 
E.  766. 

"This  court  has  said:  Terhaps  there 
is  no  other  branch  of  the  law  in  which 
is  to  be  found  a  larger  number  of 
decisions  or  a  greater  apparent  con^ 
flict  of  authorities  than  that  in  which 
the  effort  has  been  made  to  define  the 
dependence  and  independence  of  cove- 
nants, and  to  designate  the  class  to 
which  any  given  case  in  dispute  is  to 
be  referred.  The  great  effort,  however, 
in  the  more  recent  decisions  has  been 
to  discard,  as  far  as  possible,  all  rules 
of  construction  founded  on  nice  and 
artificial  reasoning,  and  to  make  the 
meaning  and  intention  of  the  parties, 
collected  from  all  parts  of  the  instru- 
ment, rather  than  from  a  few  techni- 
cal expressions,  the  guide  in  determin- 
ing the  character  and  force  of  their 
respective  undertakings.'  Per  Daniel, 
J.,  in  Roach  v.  Dickinson,  9  Gratt. 
154. 

"'Courts  construe  agreements  so  as 
to  prevent  a  failure  of  justice,  and 
hold  dependent  covenants  to  be  inde- 
pendent when  the  necessity  of  the  case 
and  the  ends  of  justice  require  it, 
notwithstanding  the  form.'  Todd  v. 
Summers,  2  Gratt.  167;  Brockenbrough 
v.  Word,  4  Rand.  352;  Bream  v.  Marsh> 
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nantsJ*  The  order  in  which  the  covenants  appear  in  the  contract 
is  generally  regarded  as  immaterial ;  ^*  while  there  is  apparen'dy 
some  authority  to  the  contrary."  The  fact  that  the  contract  pro- 
vides that  one  party  shall  ** first**  do  a  certain  act  does  not  of  itself 
show  conclusively  that  such  covenant  is  intended  as  a  precedent 
covenant.^*  A  covenant  may  be  precedent  as  to  one  or  more  cove- 
nants to  be  performed  by  the  adversary  party,  and  concurrent  or 
subsequent  as  to  others."  Under  a  building  contract  requiring 
payment  by  instalments  at  certain  specified  dates  and  requiring  the 
building  to  be  completed  at  an  intervening  date,  the  completion  of 
the  building  was  a  condition  precedent  to  the  payment  of  the  instal- 
ments due  after  the  date  fixed  for  completion.* 


§  2949.  Relation  of  covenants  as  depending  on  nature  of  per- 
formance. The  relation  of  the  covenants  depends  in  part  on  the 
question  whether  performance  on  the  one  side  or  the  other  requires 
only  the  doing  of  som6  continuous  act,  as  for  example  the  payment 
of  money,  or  whether  it  requires  the  performance  of  a  series  of 
acts,  such  as  a  covenant  for  work  and  labor  for  a  certain  period  of 
time.  If  performance  on  A*s  part  must  by  its  nature  extend  over  a 
considerable  period  of  time,  while  performance  on  B's  part  is 
instantaneous,  such  covenants  can  not  be  concurrent;  and  if  they 
are  dependent,  one  must  be  precedent  either  in  whole  or  in  part, 
and  the  other  must  be  subsequent  either  in  whole  or  in  part.^  If 
A  agrees  to  teach  for  a  certain  period  of  time  and  B  agrees  to  pay 


4  Leigh  21;  Ayrea  v.  Robins,  30  Gratt. 
105;  see  note  to  Todd  v.  Summers 
(title  'Dependent  Covenants'),  Va.  R. 
Anno.  322.'*  AHemong  v.  Augusta  Na- 
tional Bank,  103  Va.  243,  48  S.  £.  807. 

ISRawson  ▼.  Johnson,  1  East  203; 
Ritchie  v.  Atkinson,  10  East  205;  Mor- 
ton V.  Lamb,  7  T.  R.  r2i);  Meanures 
Brothers,  Ltd.  v.  Measures  [1010],  2 
Ch.  248;  Leonard  y.  Byer,  26  Conn. 
172;  Statesville  Flour  MiHs  Co.  y. 
Wayne  Distributing  Co.,  171  N.  Car. 
708,*  88  S.  E.  771;  Pacific  Min  Co.  y. 
Inmnn,  46  Or.  352,  114  Am.  St.  Rep. 
873,  80  Pac.  424. 

"Covenants  are  to  be  construed  as 
dependent  or  independent  according  to 
the  intention  of  the  parties  and  the 
good    sense    of    the   case."   •  Measures 


Brothers,  Ltd.  v.  Moasures?  [1010]^  2 
Ch.  248. 

"Whether  covenants  be  or  be  not 
independent  of  ench  other  must  depend 
on  the  good  ^eii^e  of  the  case,  and 
on  the  order  in  which  the  several 
things  are  to  be  done."  Morton  v. 
Lamb,  7  T.  R.  125. 

1» Gardiner  v.  Corson,  15  Mass.  600; 
Cunninnfham  v.  Morrell,  10  Johns.  (N. 
Y.)   203,  6  Am.  Dec.  332. 

17  See  ?§  2037  and  2051. 

«lnk  V.  Rohrig,  23  S.  D.  648,  122 
N.  W.  604. 

MDermott  v.  Jones,  64  U.  S.  (23 
How.)    220,   16  L.  ed.  442. 

VDermott  y.  Jones,  64  U.  S.  (23 
How.)   220,  16  L.  ed.  442. 

1  Campbell  v.  Jones,  6  T.  R.  670. 
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therefor,  the  covenants  can  not  be  concurrent;  and  in  the  absence 
of  some  provision  to  the  contrary,  A's  covenant  will  be  precedent 
to  B's.^  If  A's  covenant  requires  performance  which  extends  over 
a  period  of  time,  and  if  B's  covenant  requires  performance  which 
extends  over  a  period  of  time,  the  covenants  may  be  dependent  or 
independent,  as  the  parties  intend.  If  A's  covenant  is  one  which 
can  be  performed  by  doing  an  instantaneous  act,  and  B's  covenant 
is  one  which  can  be  performed  by  doing  an  instantaneous  act,  the 
covenants  may  be  independent  or  dependent,  as  the  parties  intend; 
and  if  dependent  they  may  be  precedent  and  subsequent  on  the 
one  hand,  or  concurrent  on  the  other,  as  the  parties  may  intend.' 

§2950.  Effect  of  partial  performance  or  delay  on  relation  of 
covenants.  A  question  upon  some  phases  of  which  there  is  a 
marked  conflict  of  authority  is  whether  a  covenant  is  to  be  con- 
strued as  independent  or  dependent  according  to  its  relation  to  the 
remaining  covenants  when  the  contract  is  made,  or  according  to 
its  relation  to  the  remaining  covenants  at  the  time  that  the  con- 
tract is  broken.  It  seems  to  be  generally  held  that  performance  of 
a  number  of  covenants,  especially  the  vital  covenants,  on  one  side, 
leaving  one  or  more  minor  covenants  unperformed,  may  turn  such 
minor  covenants  into  independent  covenants.^  If  the  covenant  is 
originally  independent,  the  fact  that  the  time  has  elapsed  within 
which  the  covenants  on  the  part  of  the  adversary  party  are  to  be 
performed,  or  the  fact  that  the  event  has  happened  on  which  the 
covenants  of  the  adversary  party  are  to  be  performed,  has  been 
held  to  change  such  covenant  from  an  independent  covenant  to  a 


SCampbeU  v.  Jones,  6  T.  R.  570. 

J  "And  •  ♦  •  the  plaintiff  who  is 
to  execute  the  conveyance,  and  who  is 
also  the  person  to  pay  for  it,  not  hav- 
ing made  it,  or  made  a  tender  of  it 
to  the  defendant,  nevertheless  calls 
upon  him  by  this  action  to  pay  the 
consideration  money.  The  very  state- 
ment of  such  a  claim  is  enough  to 
refute  it.  If  these  be  not  dependent 
covenants,  it  is  difficult  to  conceive 
what  oovenants  are  so.  The  very  sub- 
stance of  the  consideration  to  entitle 
the  plaintiff  to  receive  the  money  was 
the  making  of  the  conveyance  required, 
and  it  is   admitted  that  he  has   not 


done  it;  that  makes  an  end  of  the 
question.  The  case  of  Campbell  ▼. 
Jones  (6  T.  R.  670),  was  very  different 
from  the  present;  for  there  the  in- 
struction to  be  given  was  not  to  be, 
and  could  not  in  the  nature  of  the 
thing  be,  performed  at  the  same  time 
with  the  payment  of  the  money  by  the 
defendant,  for  which  a  certain  time 
was  limited,  whereas  no  time  was 
limited  for  giving  the  instruction.  But 
here  the  parties  have  stipulated  for 
the  conveyance  and  the  payment  to 
be  performed  at  the  same  time." 
Glazebrook  v.  Woodrow,  8  T.  R.  366. 
1  See  §§  2074  and  2082  et  seq. 
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dependent  covenant ;  ^  but,  on  the  other  hand,  it  has  been  held  that 
such  covenant  remains  independent,  and  that  the  fact  that  the 
party  who  is  to  perform  such  covenant  may  demand  performance  of 
an  independent  covenant  on  the  part  of  the  adversary  party  does 
not  make  the  two  covenants  dependent,  one  on  the  other.'  If  a 
covenant  is  a  precedent  covenant  when  the  contract  is  made,  but 
if  performance  thereof  is  not  required  until  the  party  who  is  bound 
to  perform  such  covenant  may  require  the  performance  of  certain 
covenants  on  the  part  of  the  adversary  party,  it  is  held  in  some 
jurisdictions  that  such  lapse  of  time  converts  such  covenants  into 
concurrent  covenants;*  while  in  other  jurisdictions  it  is  held  that 
such  covenants  are  to  be  construed  as  of  the  time  at  which  the 
contract  was  made,  and  that  the  fact  that  each  party  may  demand 
performance  from  the  other  does  not  convert  the  precedent  cove- 
nant into  a  concurrent  covenant.' 


B.    PRECEDENT  AND  SUBSEQUENT  COVENANTS 


§2951.  Precedent  and  subsequent  corenants— Definition  and 

classification.  The  term  '* precedent  covenant"  implies,  as  a  cor- 
relative, a  ** subsequent  covenant.'^  A  "precedent  covenant"  is 
one  which,  by  the  terms  of  the  contract,  is  to  be  performed  before 
the  corresponding  covenant  on  the  part  of  the  adversary  party  is 
to  be  performed  by  such  adversary  party.^  A  corresponding  cove- 
nant, which  by  the  terms  of  the  contract  is  not  to  be  performed 
until  the  adversary  party  has  performed  the  precedent  covenant,  is 
the  ** subsequent  covenant." 


2Ru88    Lamber    Co.    v.    Muscupiabe 
Land   Co.,    120   Cal.   521,   65   Am.   St. 
Rep.  186,  52  Pac.  095;  Qillum  v.  Den-, 
nis,  4  Ind.  417. 

STronson  v.  Colby  University,  9  N. 
D.  659,  84  N.  W.  474. 

4  California.  Hill  v.  Qrigsby,  35  Cal. 
656;  McCroskey  v.  Ladd,  96  Cal.  455, 
31  Pac   558. 

Dlinoia.  Runkle  v.  Johnson,  30  IlL 
328,  83  Am.  Dec.  191. 

Indiana.     Irwin  v.  Lee,  34  Ind.  310. 

Slansas.  Soper  v.  Gabe,  55  Kan.  646, 
41  Pac.  969. 

New  York.  Beecher  v.  Conradt,  13 
N.  Y.  108;  Eddy  v.  Davis,  116  N.  Y. 
247,  22  N.  E.  362. 


Sonth  Dakota.  First  National  Bank 
V.  Spear,  12  S.  D.  108,  80  N.  W.  166. 

SSbeeren  v.  Moses,  84  III.  448;  Gray 
V.  Meek,  109  111.  136,  64  N.  E.  1020; 
Bowen  v.  Bailey,  42  Miss.  405. 

1  England.  Graves  v.  Legg,  9  Exch. 
709. 

United  States.  World's  Fair  Min- 
ing Co.  V.  Powers,  224  U.  S.  173,  56 
L.  ed.  717. 

California.  McConnell  v.  Corona 
City  Water  Co.,  149  Cal.  60,  8  L.  R. 
A.    (N.S.)    1171,  85   Pac.  929. 

Colorado.  Empson  Packing  Co.  v. 
Clawson,  43  Colo.  188,  95  Pac.  546; 
Biirrell  v.  Masters,  —  Colo.  — ,  176 
Pac.  316.  • 
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Precedent  covenants  are  usually  said  to  consist  of  two  general 
classes.  One  class  of  precedent  covenants  consist  of  the  covenant 
which  is  precedent  to  the  corresponding  subsequent  covenant  be- 
cause the  time  for  the  performance  of  each  is  fixed  by  the  contract, 
or  the  order  of  performance  is  fixed;  and  the  time  for  the  per- 
formance of  the  precedent  covenant  must  occur  before  the  time  for 
the  performance  of  the  subsequent  covenant  has  arrived.*  If  two 
acts  are  to  be  done  at  different  times,  each  of  which  times  is  fixed, 
and  there  is  a  necessary  priority  of  one  over  the  other  in  point  of 
time,  performance  of  the  prior  covenant  is  precedent  to  the  right  of 
enforcing  the  later  covenant.'  If  A  agrees  to  complete  a  railroad 
for  B  by  December  1st,  and  B  is  then  to  give  notes  payable  six 
months  thereafter,  A's  performance  is  a  condition  precedent  to  B's 
liability.*  Even  if  the  time  for  performance  is  not  fixed  in  the 
ordinary  sense  of  fixing  time,  the  clear  intent  of  the  parties  that 
one  covenant  shall  be  performed  before  performance  can  be  re- 
quired from  the  adversary  party,  makes  the  former  covenant  a 


Florida.  Southern  Colonization  Co. 
V.  Derfler,  73  Fla.  024,  L.  R.  A.  1917F, 
744,  76  So.  790. 

Kentucky.  Seventh  St.  Planing  Mill 
Co.  V.   Schaefer   (Ky.),  99  S.  W.  341. 

Louisiana.  Louisiana  &  N.  W.  R. 
Co.  V.  Athens  Lumber  Co.,  134  La.  788, 
L.  R.  A.  1915B,  856,  64  So.  714. 

Maine.  Savage  Manufacturing  Co. 
T.  Armstrong,  19  Me.  147;  Hunt  v. 
Tibbetts,  70  Me.  221. 

Maasachnsetts.  Parrot  v.  Mexican 
Central  Ry.  Co.,  207  Mass.  184,  84  L. 
R.  A.   (N.S.)   261,  93  N.  E.  690. 

Michigan.  Gates  v.  Detroit  k  Macki- 
inac  Ry.  Co.,  147  Mich.  623,  111  N. 
W.  101;  J.  W.  Reedy  Elevator  Mfg. 
Co.  v.  Peck,  149  Mich.  667,  113  N.  W. 
300. 

New  Hampshire.  Famous  Players 
Film  Co.  V.  Salomon,  —  N.  H.  — ,  106 
Atl.  282. 

New  York.  Meriden  Britannia  Co. 
V.  Zingsen,  48  K.  Y.  247,  8  Am.  Rep. 
649. 

North  Carolina.  Hughes  v.  Crockery 
148  N.  car.  318,  126  Am.  St.  Rep.  606, 
62  S.  E.  429. 

North   Dakota.     Sunshine   Cloak    ft 


Suit  Co.  V.  Roquette,  30  N.  D.  143, 
L.  R.  A.   iniOE,  932,   162  K.  W.  369. 

South  Carolina.  Pearson  v.  Easter- 
ling,  —  S.  Car.  — ,  97  S.  E.  238. 

Tennessee.  Gardner  v.  Deeds,  116 
Tenn.  128,  4  L.  R.  A.  (N.S.)  740,  92 
S.  W.  618. 

Utah.  William  B.  Hughes  Produce 
Co.  V.  Pulley,  47  Utah  644,  L.  R.  A. 
1916D.  728,   155  Pac.  337. 

Wisconsin.  Olson  v.  Viroqua,  121 
Wis.  571,  106  Am.  St.  Rep.  1039,  99 
N.  W.  326. 

2  Florida.  Southern  Colonization  Co. 
V.  Derfler,  73  Fla.  924,  L.  R.  A.  1917F, 
744,  76  So.  790. 

Maasachusetta.  Parrot  v.  Mexican 
Central  Ry.,  207  Mass.  184,  34  L.  R.  A. 
(N.S.)   261,  93  N.  E.  590. 

Michigan.  Hill  v.  Mathews,  78  Mich. 
877,  44  N.  W.  286. 

Oregon.  Holtz  y.  Olds,  84  Or.  667, 
164  Pac.  683. 

Wisconsin.  Kellogg  v.  Nelson,  5  Wis. 
126. 

•  Slater  v.  Emerson,  60  U.  S.  (19 
How.)  224,  16  L.  ed.  626. 

4  Slater  v.  Emerson,  60  U.  S.  (19 
How.)  224,  16  L.  ed.  626. 
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precedent  covenant  and  the  latter  a  subsequent  covenant.^  It  has 
been  said  that  a  provision  that  A  should  transfer  something  to  B 
on  payment  by  B  of  a  certain  sum  of  money,  makes  B*s  payment 
precedent  to  A's  duty  to  make  such  transfer.*  In  many  jurisdic- 
tions, however,  language  of  this  sort  would  not  be  sufficient  to 
overcome  the  general  presum])tion  in  favor  of  concurrent  cove- 
nants.^ Under  a  provision  that  A  should  ** first''  make  payment, 
and  that  B  should  convey  certain  property,  it  is  held  that  such 
covenants  are  concurrent  and  that  A's  covenant  to  pay  is  not  prece- 
dent to  B's  duty  to  convey .• 

The  second  class  of  precedent  covenants  consists  of  covenants 
for  the  performance  of  which  no  set  time  is  fixed,  but  which  from 
their  nature  are  such  that  they  must  be  performed  before  perform- 
ance on  the  part  of  the  adversary  party  can  be  required.^ 

In  many  cases  these  two  classes  of  precedent  covenants  merge 
into  each  other,  since,  although  performance  of  each  covenant  is 
not  required  at  a  fixed  time,  the  contract  may  show  by  its  ex])ress 


•  Porter  v.  Shepard,  6  T.  R.  665; 
Loud  V.  Pomona  Land  &  Water  Co., 
153  U.  S.  564,  38  L.  ed.  822;  North- 
rap  V.  Northrup,  6  Cow.  (N.  Y.)  206; 
Hughes  V.  Crooker,  148  N.  Car.  318, 
12.')   Am.   St.   Pvop.   606,   62   S.    K.   429. 

6  Loud  V.  Pomona  Laii<l  &  \Vat<'r  Co., 
153  U.  S.  .^(M.  3S  L.  od.  822;  North- 
rup V.  Northrup,  6  Cow.   (N.  Y.)   206. 

7  See  §  20o2. 

t  Ink  V.  Rohrig,  23  S.  D.  548,  122  N. 
W.  694. 

•  United  States.  King  Iron  Bridge 
&  Manufacturing  Co.  v.  St.  Louis,  43 
Fed.  768,  10  L.  R.  A.  826  [appeal  dis- 
missed on  motion  of  plaintiff  in  error, 
8t.  Louis  V.  King  Bridge  &  Manufac- 
turing Co.,  149  U.  S.  769,  37  L.  ed. 
060]. 

Alabama.  Hardaway-Wright  Co.  v. 
Bradley  Bros.,  163  Ala.  596,  51  So.  21. 

California.  McConnell  y.  Corona  City 
Water  Co.,  149  Cal.  60,  8  L.  R.  A.  (N.S.) 
1171,  86  Pac.  929. 

Colorado.  Empson  Packing  Co.  v. 
ClawBon,  43  Colo.  188,  95  Pac.  646. 

Ulinoia.  Vermont  St.  M.  E.  Church 
▼.  Brose,  104  HI.  206;  Oliver  v.  Satt- 
ler,  233  111.  536,  84  N:  E.  652. 


Kentucky.  Williams  v.  Yatea  (Ky.), 
113  S.  W.  603;  Pittsburgh  Filter  Mfg. 
Co.  V.  Smith,  176  Ky.  554,  106  S.  W. 
150. 

Maine.  Savage  ^lanufacturing  Co.  v. 
Armstrong,  19  Me.  147. 

Massachusetts.  Mill  Dam  Foundry 
V.  Hovey,  38  Mass.   (21  Pick.)  417. 

Michigan.  J.  W.  Reedy  Elevator 
Mfg.  Co.  V.  Peck,  149  Mich.  0o7,  113 
N.  W.  300. 

Montana.  Starr  v.  Gregory  Con- 
solidated Mining  Co.,  6  Mont.  485,  13 
Pac.  196. 

New  Mexico.  Culp  v.  Sandoval,  22 
N.  M.  71,  L.  R.  A.  1917A,  1157,  loO 
Pac.  056. 

New  York.  Atlantic  Avenue  Ry.  v. 
Johnson,  134  N.  Y.  376,  31  N.  E.  903; 
Gutmann  v.  Crouch,  134  N.  Y.  585,  31 
N.  E.  275, 

Oregon.  Vanderhof  v.  Shell,  42  Or. 
578,  72  Pac.  126. 

Tennessee.  Gardner  v.  Deeds,  116 
Tenn.  128,  4  L.  R.  A.  (N.S.)  740,  92 
S.  W.  518. 

Utah.  Wm.  B.  Hughes  Produce  Co. 
V.  Pulley,  47  Utah  644,  L.  R.  A.  1916D, 
728,  166  Pac.  337« 
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terms,  and  not  merely  by  the  nature  of  the  respective  covenants 
alone,  that  performance  is  to  be  made  on  the  part  of  one  of  the 
parties  before  performance  can  be  required  on  the  part  of  the 
adversary  party. 

A  precedent  covenant  is  frequently  referred  to  as  a  condition.^ 
The  intention  of  the  parties  that  performance  on  the  part  of  one 
shall  be  completed  before  performance  can  be  required  on  the  part 
of  the  other  is  said  to  show  that  the  precedent  covenant  may  also 
operate  as  a  precedent  conditionJ^  It  is  in  cases  of  this  sort,  in 
which  the  parties  have  indicated  their  intention  that  breach  by  one 
party  shall  operate  as  a  discharge  of  the  adversary  party,  that  the 
confusion  between  conditions  and  covenants  has  arisen ;  ^^  but  this 
confusion  has  unfortunately  not  been  confined  to  cases  of  this  sort.^' 

The  fact  that  a  covenant  is  spoken  of  as  a  condition  is  not  con- 
clusive of  the  fact  that  it  is  a  precedent  covenant,  if  the  contract 
taken  as  a  whole  shows  that  it  is  not  to  be  performed  until  after 
the  adversary  party  has  performed  one  or  more  of  the  covenants 
on  his  partJ^  If  bonds  of  a  county  are  issued  to  a  railway,  and  if 
the  contract  provides  that  the  railway  shall  use  such  money  in 
constructing  its  road,  the  construction  of  such  road  is  not  precedent 


Virginia.  Welch  v.  McDonald,  85 
Va.  600,  8  S.  E.  711;  Taylor  v.  Nether- 
wood,  01  Va.  88,  20  S.  E.  888;  Atlantic 
&  Danville  Ry.  v.  Delaware  Construc- 
tion Co.,  98  Va.  603,  37  S.  E.  13. 

Wisconsin.  Olson  v.  Viroqua,  121 
Wis.  671,  105  Am.  St.  Rep.  1039,  09 
N.  W.  326. 

**When  in  the  order  of  events  the 
act  to  be  done  by  the  one  party  must 
necessarily  be  done  before  the  other 
can  be  done,  it  is  necessarily  a  condi- 
tion precedent,  although  there  be  a 
stipulation  for  liquidated  damages  for 
the  breach  on  each  side,  and  although 
there  be  a  fixed  future  time  for  pay- 
ment, sufficiently  distant  to  have  the 
work  done  in  the  meantime.  Suppose 
B  agrees  to  build  at  his  own  shop  a 
carriage  for  A,  of  A's  materials;  A 
stipulates  seasonably  to  furnish  ma- 
terials and  to  pay  B  in  four  months, 
and  each,  upon  failure,  stipulates  to 
pay  a  sum  as  liquidated  damages.  The 
furnishing  or  tendering  Hhe  materials 


by  A  is  a  condition  precedent.  With- 
out it  B  can  not  perform.  He  must 
build  it  of  A's  materials.  Even  build- 
ing it  of  his  own  would  not  be  a  per- 
formance. B  has  his  shop,  his  tools, 
and  his  workmen  all  ready,  but  A  does 
not  furnish  the  materials.  If  B  sues 
A,  averring  readiness  to  perform,  ho 
may  recover.  But  if  A  sues  B  for  not 
building  the  carriage,  it  would  be  a 
good  answer  that  A  himself  had  not 
furnished  the  materials,  because,  what- 
ever else  the  contract  may  contain, 
this  is  in  its  nature  a  condition  prec- 
edent.'' Cadwell  v.  Blake,  72  Mass.  (6 
Gray)  402. 

loaark  V.  Gulesian,  197  Mass.  402, 
84  N.  E.  94. 

11  See  §  2678. 

«  See  §§  2576  et  seq. 

t»  See  §8  2676  et  seq. 

14Quinlan  v.  Green  County,  157  Fed. 
33,  10  L.  R.  A.  (N.S.)  840  rafflrmed, 
Green  County  v.  Quinlan,  211  U.  S. 
582,  63  L.  ed.  336]. 
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to  the  issuing  of  such  bonds,  although  in  the  proposition  which  is 
submitted  to  popular  vote  the  question  is  whether  the  bonds  in 
payment  of  such  subscription  should  be  issued  on  condition  that  the 
railway  should  locate  and  construct  the  road  in  accordance  with 
the  terms  of  its  contract." 

In  the  absence  of  a  provision  in  a  contract,  tending  to  show  that 
a  given  covenant  is  precedent,  the  court  will  not  construe  the  con- 
tract so  as  to  make  such  covenant  precedent."  An  express  provi- 
sion in  a  contract  may  make  a  covenant  independent,  although 
without  such  express  provision  it  would  ordinarily  be  regarded  as 
precedent."  An  express  provision  that  failure  to  pay  assessments 
by  a  member  while  he  is  sick  shall  not  be  ground  for  cancellation 
of  his  membership,  prevents  his  failure  to  pay  assessments  from 
operating  as  a  discharge  of  a  contract  to  furnish  medical  and 
hospital  services." 

§2952.  Specific  types  of  precedent  covenants — Contracts  for 
the  sale  of  land.  While,  at  modern  law,  the  covenants  in  a  contract 
for  the  sale  of  realty  which  provide  on  the  one  hand  for  the  con- 
veyance, and  on  the  other  for  payment  of  the  purchase  price,  are 
regarded  as  concurrent  in  the  absence  of  any  provision  in  the  con- 
tract which  shows  a  contrary  intention,^  such  a  contract  frequently 
contains  provisions  which  show  that  the  parties  intend  that  the 
performance  of  one  or  more  covenants  by  one  of  the  parties  shall 
precede  the  duty  of  the  adversary  party  to  perform  the  covenants 
into  which  he  has  entered.  Full  effect  is  given  to  such  provisions 
where  the  intention  of  the  parties  is  clear.^  Such  a  contract  may 
by  its  express  terms  require  the  purchaser  to  pay  a  part  or  all  of 
the  purchase  price  to  the  vendor  in  advance;  and  under  such  a 


ISQuinlan  v.  Green  County,  157  Fed. 
33,  19  L.  R.  A.  (N.S.)  849  [affirmed, 
Green  County  v.  Quinlan,  211  U.  S. 
582,  53  L.  ed.  335]. 

18  Lord  V.  Miller,  86  Wash.  436,  150 
Pac.  631. 

nCoflfey  V.  Northwestern  Hospital 
Assn.,  —  Or.  — ,  183  Pac.  762. 

tl  Coffey  V.  Northwestern  Hospital 
Assn.,  —  Or.  — ,  183  Pac.  762. 

1  See  §§  2046  and  2064. 

2  United  States.  Loud  v.  Pomona 
Land  &  Water  Co.,  153  U.  S.  564,  38 
L.  ed.  822. 


Indiana.  Huff  v.  Lawlor,  45  Ind. 
80. 

Iowa.  Granfield  v.  Rowlings,  63  la. 
654,  6  N.  W.  31. 

Maine.     Hill  v.  Fisher,  34  Me.   143. 

Mississippi.  Leftwich  v.  Coleman,  4 
Miss.  (3  How.)  167. 

New  Jersey.  Huffman  v.  Hummer, 
18  N.  J.  Eq.  83. 

New  York.  Burwell  v.  Jackson,  9 
N.  Y.  535. 

PennsyWania.  Parmentier  v.  Wheat, 
33  Pa.  St.  192. 

Wisconsin,    Gale  v.  Best,  20  Wis.  44. 
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contract  such  covenant  on  the  part  of  the  purchaser  is  precedent  to 
the  covenant  on  the  part  of  the  vendor  to  convey.*  Under  a  con- 
tract to  sell  certain  land  at  a  certain  price  if  the  vendee  shall  pay 
a  pre-existing  note  to  the  vendor/  or  to  convey  certain  realty  and 
relinquish  a  tree-claim,  such  contract  **not  to  be  performed  until" 
the  grantee  shall  pay  a  debt  owing  by  him  to  a  third  party  and 
secured  by'  a  mortgage  upon  personalty,  the  transfer  of  which  is 
the  consideration  for  such  contract,*  the  payment  of  such  debt  is 
in  each  case  a  precedent  covenant.  Under  a  contract  by  which  A 
agrees  to  lease  a  tract  of  land  to  B  and  to  pay  for  the  building 
which  B  is  to  erect  thereon,  reserving  to  A  the  right  of  re-entry 
in  case  of  B's  default  in  paying  rent,  and  B  agrees  to  pay  rent  in 
certain  instalments  at  certain  intervals,  as  well  as  to  erect  such 
building,  B's  covenants  to  pay  rent  are  precedent  to  A's  covenants 
to  pay  for  such  building;*  and  if  B  makes  default  in  paying  such 
instalments,  and  A  elects  to  re-enter  under  such  condition,  A  is 
not  bound  to  pay  for  such  building.^  Under  a  bond  for  a  deed 
which  declares  that  improvements  to  be  made  on  the  realty  con- 
veyed are  the  chief  condition,  and  are  to  be  made  by  a  certain  date, 
the  construction  of  such  improvements  is  precedent  to  the  delivery 
of  such  deed.*  . 

By  the  terms  of  a  contract  for  the  sale  of  realty  the  vendor  may 
agree  to  convey  the  realty  before  the  purchaser  is  to  pay  part  or 
all  of  the  purchase  price  therefor;  and  under  such  a  contract  the 
covenants  of  the  vendor  to  convey  is  precedent  to  the  covenant  of 
the  purchaser  to  pay  the  purchase  price  or  such  part  thereof.* 
Under  a  contract  by  which  the  vendor  covenants  to  convey  the 
realty  on  the  payment  of  a  specified  instalment  of  the  purchase 


'United  States.  Loud  v.  Pomona 
Land  &  Water  Co.,  153  U.  S.  564,  38 
L.  ed.  822. 

Maine.    HiU  v.  Fisher,  34  Me.  143. 

Mississippi  Leftwich  v.  Coleman,  4 
Miss.  (3  How.)  167. 

Pennsylvania.  Parmentier  v.  Wheat, 
33  Pa.  St.  1J>2. 

Wisconsin.    Gale  v.  Best,  20  Wis.  44. 

4Schield8  v.  Horlach,  30  Neb.  536, 
46  N.  W.  629. 

•  Wright  V.  Wilcox,  62  Minn.  438,  64 
N.  W.  483. 

•  Toellner  v.  McGinnis,  55  Wash.  430, 
24  L.  R.  A.  (N.6.)  1082,  104  Pac.  641. 


1  ToeHner  v.  McGinnis,  65  Wasfli.  430, 
24  L,  R.  A.  (N.S.)  1082,  104  Pac.  641. 

•  Haggerty  v.  Elyton  Land  Co.,  80 
Ala.  428,  7  So.  651. 

•  CaUf omia.  Danziger  v.  Benson,  175 
Cal.  565,  166  Pac.  313. 

Indiana.    Huff  v.  Lawlor,  45  Ind.  80. 

Iowa.  Granfleld  v.  Rowlings,  53  la. 
654,  6  N.  W.  31. 

New  Jersey.  HufiPman  ▼.  Hummer, 
18  N.  J.  Eq.  83. 

New  York.  Burwell  v.  Jackson,  9  N. 
Y.  535. 
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price,  leaving  other  instalments  due  and  unpaid,  such  covenant  to 
convey  is  precedent  to  the  covenant  on  the  part  of  the  purchaser 
to  pay  the  remaining  instalments;  and  the  vendor  can  not,  on  the 
one  hand,  recover  such  subsequent  instalments  if  he  has  not  per- 
formed his  covenant  to  convey ;  ^^  and,  on  the  other  hand,  the 
vendor  is  bound  to  make  such  conveyance,  although  it  is  possible 
that  the  purchaser  may  not  perform  his  covenant  to  pay  the  remain- 
ing instalments  of  the  purchase  price."  If  the  vendor  has  agreed 
to  remove  the  encumbrances  upon  certain  realty  before  the  pur- 
chaser is  to  pay  therefor,  such  covenant  on  the  part  of  the  vendor 
is  precedent  to  the  covenant  on  the  part  of  the  purchaser  to  pay 
therefor."  Under  a  contract  for  the  exchange  of  realty  providing 
that  the  contract  is  to  be  void  unless  each  can  furnish  an  abstract 
showing  title,  the  ability  of  each  party  to  furnish  such  abstract  is 
precedent  to  his  right  to  enforce  performance  against  the  adversary 
party."  A  covenant  on  the  part  of  the  vendor  to  construct  certain 
improvements,"  or  to  construct  a  railway  or  other  means  of  access 
to  the  realty,"  which  by  its  terms  is  to  be  performed  before  the 


10 Bunnell  v.  Jackson,  9  N.  Y.  535. 

11  Danziger  v.  Benson,  175  Cal.  605, 
106  Pac.  313. 

12  Xecrley  v.  JefTers,  28  O.  R.  90. 

13  Mclj«u«,'hlin  v.  McAllister,  36  Fed. 
745. 

14  Ihrke  v.  Continental  Life  Ins.  & 
Investment  Co.,  91  Wash.  342,  L.  K.  A. 
1916F,  430,  157  Pac.  860. 

"The  second  contention  is  that  the 
clause  in  the  contract  relating  to  the 
planting  of  the  fruit  trees  is  an  inde- 
pendent covenant,  a  breach  of  which  is 
not  ground  for  a  rescission  of  the  con- 
tract. In  support  of  the  contention 
the  cases  of  Crampton  v.  McLaughlin 
Realty  Co.,  51  WasTi.  525.  21  L.  K.  A. 
(N.S.)  823,  99  Pac.  586;  Spokane  Canal 
Co.  V.  Coffman,  54  Wash.  645,  103  Pac. 
1106,  and  Benham  v.  Columbia  Canal 
Co.,  74  Wash.  110,  132  Pac.  884,  are 
cited.  While  in  each  of  these  cases  th« 
covenants  were  held  to  be  independent, 
it  can  be  conceded  that  thev  were 
rightly  decided  without  requiring  the 
holding  that  the  covenania  in  the  pres- 
ent case  are  so.  In  the  first  case  the 
oovenant  was  in  regard  to  building  re- 


strictions and  the  making  of  street  im- 
provements, and  in  the  others  it  re- 
lated to  water  rights.  The  reason  given 
for  the  holdings  was  that  there  was  no 
connection  in  the  matter  of  the  prom- 
ises; tliat  they  were  to  be  performed 
at  difTerent  times,  and  went  only  to 
separate  parts  of  the  consideration. 
Here  the  covenants  are  mutual  and  de- 
pendent. Tlie  very  contract  is  to  con- 
vey a  tract  of  land  with  a  bearing  or- 
cliard,  which  was  to  be  planted  and 
matured  prior  to  the  time  the  last  of 
the  payments  were  due.  There  was  no 
separation  in  regard  to  the  considera- 
tion. ^  Tlie  land  with  the  orchard  was 
to  be  conveyed  as  a  whole  for  the  one 
price,  and  there  is  no  means  of  deter- 
mining what  part  of  the  consideration 
was  to  be  paid  for  the  land  and  what 
part  for  the  orcfcard."  Ihrke  v.  Conti- 
nental Life  Ins.  &  Investment  Co.,  91 
Wash.  342,  L.  R.  A.  1916F,  430,  157 
Pac.  866. 

W  Southern  Colonization  Co.  v.  Derf- 
ler,  73  Fla.  924,  L.  R.  A.  1917P,  744, 
75  So.  790. 
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last  instalments  of  the  purchase  price  are  due,  is  precedent  to  such 
covenants  on  the  part  of  the  purchaser.  If  B,  who  has  purchased 
certain  land  from  A  under  an  executory  contract,  agrees  to  work 
on  such  realty  for  a  certain  time  and  to  surrender  such  contract  to 
A,  in  consideration  of  which  A  agrees  to  pay  to  B  a  certain  amount, 
B  can  not  recover  such  amount  from  A  unless  he  can  show  that  he 
has  surrendered  such  contract  and  the  possession  of  the  realty 
which  he  has  obtained  thereunder.^*  If  A  has  agreed  to  reimburse 
B  for  money  which  B  has  advanced  for  the  purchase  of  certain 
property  from  X  for  the  benefit  of  A  and  B,  B  can  not  recover 
from  A  unless  he  is  able  to  show  that  he  has  made  a  valid  contract 
with  X  and  has  advanced  money  thereunder."  If  A  agrees  to 
purchase  land  for  B,  and  B  is  to  have  a  certain  length  of  time  in 
which  to  examine  and  investigate  such  land,  A's  covenant  to  get 
such  land  for  B  is  precedent  to  B's  duty  to  pay  therefor;^*  and  B 
is  not  required  to  show  that  he  was  ready  and  willing  to  buy  such 
land  or  that  he  offered  to  pay  therefor." 


§2953.  Contracts  for  the  sale  of  personalty.  While,  in  the 
absence  of  any  specific  agreement  to  the  contrary,  covenants  for 
the  sale  and  transfer  of  the  possession  of  goods,  on  the  one  hand, 
and  covenants  for  the  payment  therefor  on  the  other,  are  usually 
held  to  be  concurrent,^  the  parties  to  the  contract  may  make  either 
of  these  covenants  precedent  to  the  other  by  the  special  terms  of 
the  contract. 

If  the  purchaser  has  agreed  to  pay  part  or  all  of  the  purchase 
price  in  advance,  payment  on  his  part  is  a  covenant  precedent  to 
the  duty  of  the  seller  to  deliver  the  goods  which  he  has  sold.*  A 
provision  requiring  notice  to  be  given  by  the  vendee  before  the 
vendor  was  to  ship  the  goods  sold,  is  precedent  to  the  vendee's 


16  De  Young  v.  Benepe,  55  Mont.  306, 
176  Pac.  609. 

'  17  Hinderliter    v.    McDonald,    84    Or. 
251,  164  Pac.  378. 

WWmfield  Lumber  Co.  v.  Partridge, 

—  Ala.  — ,  80  So.  821. 

WWinfield  Lumber  Co.  v.  Partridge, 

—  Ala.  — ,  80  So.  821. 

1  Pee  §§  2946  and  2065. 

2  England.     Sanders  v.   Maclean,   11 
Q.  B.  D.  327. 

United  States.    Straus  v.  Russell  Co., 


85  Fed.  589;  Weinstein  v.  Studebaker 
Corporation,  238  Fed.  963. 

California.  Langley  v.  Rodriguez, 
122  Cal.  580,  68  Am.  St.  Rep.  70,  55 
Pac.  406. 

Massachusetts.  Massachusetts  Bio- 
graphical Society  v.  Russell,  220  Mass. 
524,  118  N.  E.  662. 

Michigan.  W.  &  A.  McArthur  Co.  v. 
Bay  City  Old  Second  National  Bank, 
122  Mich.  223,  81  N.  W.  92. 

Mississippi.  Stokes-Evans  Go.  v.  Oil 
Co.  (Miss.),  33  So.  283. 
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liability.*  A  covenant  as  to  the  time  of  shipment  is  ordinarily 
regarded  as  precedent  and  material,  so  that  the  breach  thereof 
operates  as  a  discharge  of  the  remaining  provisions  of  the  contract 
to  be  performed  by  the  purchaser/  If  there  is  a  substantial  breach 
of  the  covenant  as  to  the  time  at  which  shipment  is  made,  such 
breach  discharges  the  buyer.*  A  stipulation  in  a  contract  to  sell, 
that  the  goods  sold  were  to  be  shipped  by  ** sailer  or  sailers"  within 
a  specified  time,  is  a  condition  precedent,  and  the  vendor  can  not 
hold  the  vendee  liable  for  the  goods  so  shipped  by  steamer,  and 
not  within  such  time.*  A  provision  that  the  seller  shall  declare  the 
name  of  the  vessel  on  which  the  goods  are  shipped  is  a  precedent 
covenant.^  A  covenant  by  the  seller  to  sell  the  goods  f.  o.  b.  cars, 
imposes  upon  the  seller  the  duty  of  obtaining  the  cars  at  such 
place,  and  to  load  the  goods  thereon ;  and  his  failure  so  to  do  is  a 
breach  of  a  precedent  covenant.*  The  formation  of  a  corporation 
is  a  condition  precedent  to  enforcing  a  contract  of  subscription  for 
corporate  stock.*  Under  a  contract  to  deliver  certain  shares  of 
stock  when  certain  syndicates  have  completed  the  subscription  to 
the  securities  of  a  given  corporation,  performance  by  the  syndicate 
is  a  condition  precedent  to  the  delivery  of  such  stock.^*  Under  a 
contract  to  give  certain  rebates  to  a  vendee  if  he  buys  for  a  certain 
period  of  time  from  the  vendor  exclusively,  such  exclusive  patron- 
age is  a  condition  precedent  to  the  recovery  of  such  rebates."  If 
payment  is  to  be  according  to  the  measurement  of  the  property 
contracted  for,  such  measurement  is  a  condition  precedent  to  pay- 
ment." A  contract  to  pay  a  certain  sum  for  a  receipt  for  dyeing 
hosiery  a  certain  shade  of  black,  pa3anent  to  be  made  on  a  certain 


tMaddox  ▼.  Wagner,  111  Ga.  146,  36 
S.  £.  609. 

4  Sunshine  Cloak  &  Suit  Co.  y.  Ro- 
quelle,  30  N.  D.  143,  L.  R.  A.  1916E, 
032,  152  N.  W.  359;  Wm.  B.  Hughes 
Produce  Co.  v.  Pulley,  47  Utah  644, 
L.  R.  A.  1916D,  728,  156  Pac.  337. 

I  Sunshine  Cloak  &  Suit  Co.  ▼.  Ro- 
qnelle,  30  N.  D.  143,  L.  R.  A.  1916E, 
932.  152  N.  W.  359. 

•  Ashmore  y.  Cox  [1809],  1  Q.  6.  436. 
TGravee  y.  Leggf,  9  Kxch.  700. 

•  Hursl  V.  AHamont  Mfg.  Co.,  73  Kan. 
422.  6  L.  R.  A.  (N.S.)  928,  85  Pac.  S.'il; 
Culp  V.  Sandoval,  22  N.  M.  71,  L.  R.  A. 
1917 A,  1157,  159  Pac.  956;  R.  J.  Menz 


Lumber  Co.  y.  McNeeley,  58  Wash.  223, 
28  L.  R.  A.  (N.S.)  1007,  108  Pac.  621. 

t  McCoy  y.  Columbian  Exposilion, 
186  ni.  356,  78  Am.  St.  Rep.  288,  7  N. 
E.  1043;  Brooksville  Ry.  Co.  y.  Byron 
(Ky.),  60  S.  W.  530. 

10  Becker's  Eslate,  166  Pa.  St.  313,  31 
All.  95. 

It  Dennehy  y.  McNulta,  86  Fed.  826, 
41  L.  R.  A.  609.  30  C.  C.  A.  422. 

12  Street  paving.  New  Telephone  Co. 
V.  Foley,  28  Ind.  App.  418.  63  N.  E.  56. 

LojjTR.  Jeamer  y.  Rines,  37  Minn.  477, 
35  N.  W.  180. 

Rale  of  marble.  Lowry  v.  Barelli,  21 
O.  S.  324. 
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(lay  if  the  color  is  right,  makes  the  production  of  such  color  by 
means  of  such  receipt,  if  used  in  good  faith,  a  condition  precedent 
to  paymcntJ'  Under  a  contract  whereby  A  agrees  to  cancel  certain 
notes  and  a  mortgage  when  B  surrenders  certain  property  to  A, 
A's  refusal  to  cancel  them  when  B  has  surrendered  part  but  not 
all  of  such  property,  is  not  a  breachj*  If  the  purchaser  is  to  fur- 
nish the  receptacles  in  which  the  goods  are  to  be  delivered,  such 
covenant  is  precedent  on  his  part,^*  and  his  failure  to  furnish  such 
receptacles  operates  as  a  discharge  of  the  covenants  on  his  part  to 
be  performed.^*  No  recovery  can  be  had  for  such  failure,  however, 
if  the  party  who  is  to  make  delivery  is  not  himself  ready  to  perform 
until  after  the  party  who  is  to  furnish  such  receptacles  has  in  fact 
furnished  them." 

If  the  contract  provides  for  sale  on  credit,  delivery  of  the  goods 
by  the  seller  is  precedent  to  his  right  to  enforce  against  the  pur- 
chaser his  covenant  to  pay  therefore*  If  goods  are  to  be  furnished 
in  instalments  for  an  entire  price,  and  no  provision  is  made  as  to 
the  payment  therefor,  delivery  of  all  the  instalments  but  the  last 
is  precedent  to  the  right  of  the  seller  to  recover^'  If  A  agrees  to 
manufacture  an  article  for  B,  according  to  models  or  specifications 
to  be  furnished  by  B,  B*s  covenant  to  furnish  such  model  or  speci- 
fication is  precedent  to  A's  duty  to  manufacture  such  article.* 
Under  a  contract  by  which  A  is  to  furnish  seed  to  B,  and  B  is  to 
plant  such  seed  and  from  it  he  is  to  grow  other  seed  for  planting 
which  he  is  to  deliver  to  A,  A's  failure  to  furnish  the  proper  seed 


13Heclit  V.  Taubel,  55  JT.  J.  L.  410, 
26  Atl.  902. 

14  Ward  V.  Sherman,  102  U.  R.  168, 
48  L.  ed.  391  [reversing,  7  Ariz.  277,  64 
Pac.  434]. 

19  William  B.  Huffhes  Produce  Co.  v. 
Pulley,  47  Utah  644,  L.  R.  A.  1916D, 
728,  155  Pac.  337. 

IB  William  B.  Hughes  Produce  Co.  v. 
Pulley,  47  Utah  644,  L.  R.  A.  1916D, 
728,  155  Pac.  337. 

17  Lee  V.  Upton,  —  N.  Car.  — ,  100  S. 
£.  268. 

It  Maryland.  Hazel  Hill  Cnnning  Co. 
V.  Roberts  Bros.,  129  Md.  306,  99  Atl. 
424. 

Michigan.  J.  W.  Reedy  Elevator  Mfg. 
Co.  V.  Peck,  149  Mich.  657,  113  N.  W. 
300. 


New  Jersey.  Kelly  Construction  Co. 
V.  Hackensack  Brick  Co.,  91  N.  J.  L. 
685,  2  A.  L.  R.  685,  103  Atl.  417. 

Ohio.  Petersburg  Fire  Brick  &  Tile 
Co.  V.  American  Clay  Machinery  Co., 
80  O.  S.  365,  L.  R.  A.  1915B,  636,  106 
N.  E.  33. 

Vermont.  James  Smith  Woolen  Ma- 
chine Co.  V.  Holden,  73  Vt.  396,  61 
Atl.  2. 

MIn  re  Hellams,  223  Fed.  460;  Kelly 
Construction  Co.  v.  Hackensack  Brick 
Co..  91  N.  J.  L.  585,  2  A.  L.  R.  685, 
103  Atl.  417. 

W Savage  Manufacturing  Co.  v.  Arm- 
strong, 10  Me.  147;  Gardner  v.  Deeds, 
116  Tenn.  128,  4  L.  R.  A.  (N.S.)  740, 
92  S.  W.  618. 
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to  6  is  a  breach  of  a  precedent  covenant  which  excuses  B  for  fail- 
ure to  deliver  to  A  the  kind  and  quality  of  seed  specified  in  the 
contract.^  Under  a  contract  for  the  sale  of  a  patent  right  or 
trade  secret,  which  provides  that  the  vendor  shall  teach  the  vendee 
the  means  of  using  such  right  or  process  of  selling  the  product,  the 
latter  covenant  is  precedent  to  the  duty  of  the  purchaser  to  pay,  if 
it  appears  from  the  terms  of  the  contract  taken  as  a  whole  that 
payment  is  not  due  until  the  vendor  has  performed  all  of  the  cove- 
nants on  his  part  to  be  performed.^ 


§  2954.  Covenants  for  giving  security.  If  extension  of  credit 
is  not  intended,  a  provision  for  giving  bond  or  other  security  is 
precedent  to  the  right  of  the  party  who  is  to  give  such  bond  or 
security,  to  enforce  the  contract  against  the  adversary  partyJ  If 
a  building  contract  provides  that  the  owner  is  to  give  security  for 
the  payment  of  the  contract  price,  his  giving  of  such  security  is 
precedent  to  his  right  to  demand  performance  on  the  part  of  the 
contractor.*  Under  a  contract  for  the  sale  of  a  business,  which 
provides  that  the  buyer  is  to  give  security,  his  giving  such  security 
is  a  precedent  covenant  which  he  must  perform  before  he  can 
enforce  performance  against  the  seller.*  If  each  party  agrees  to 
give  security  for  performance  on  his  part,  each  of  such  covenants 
is  precedent  to  his  right  to  demand  performance  on  the  part  of  the 
other,  but  the  two  covenants  for  giving  security  are  not  concurrent, 
each  with  the  other.*    If  A  has  agreed  to  lend  money  or  furnish 


21  Burrell  v.  Masters,  —  Colo.  — ,  17G 
Pac.  316. 

22  Cad  well  v.  Blake,  72  Mass.  {6 
Gray)  402;  Hughes  v.  Crooker,  14S  N. 
Car.  318,  125  Am.  St.  Rep.  606,  62  S. 
£.  429. 

1  Kingston  v.  Preston,  2  DongL  689; 
Roberts  v.  Brett,  11  H.  L.  Cas.  337; 
Harrimnn  National  Bank  v.  Seldom- 
ridge,  249  U.  S.  1,  —  L.  ed.  — ;  Flynn 
T.  Dougherty  (Cal.),  26  Pac.  831;  Clark 
▼.  Gulesian,  197  Mass.  492,  84  N.  E.  94. 

"It's  of  the  very  essence  of  the 
agreement,  that  the  defendant  will  not 
trust  the  personal  security  of  the  plain- 
tiff. A  court  of  justice  is  [asked]  to 
say,  that  by  operation  of  law  he  shall, 
against  his  teeth.  He  is  to  let  him  into 
his  house  to  squander  everything  there, 

C30NTRACT8— VOU   V— 23 


without  anything  to  rely  on  but  what 
he  has  absolutely  refused  to  trust.'' 
Iiofft  194  (same  case  as  Kingston  v. 
Preston,  2  DougL  689). 

2  Clark  v.  Gulesian,  197  Mass.  492, 
84  N.  E.  94. 

3  Kingston  v.  Preston,  2  Dougl.  689. 

4 'It  was  also  contended  by  the  ap- 
pellant that  the  covenants  to  give  the 
bonds  by  the  appellant  and  respondent 
respectively  were  mutual  covenants  de- 
pendent one  on  the  other;  and  that 
there  was  no  default  by  the  appellant 
until  that  instant  of  time  at  which 
there  was  a  like  default  by  the  re- 
spondent, and  that  the  respondent,  be- 
ing in  like  default,  could  not  defend 
himself  by  pleading  the  default  of  the 
appellant. 
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credit  to  B  in  consideration  of  B's  furnishing  certain  collateral, 
B's  failure  to  furnish  the  collateral  agreed  upon  discharges  A  from 
his  duty  to  lend  money  or  to  furnish  credit.*  If  a  contract  of  guar- 
anty contains  a  covenant  on  the  part  of  the  creditor  not  to  extend 
credit  to  the  debtor  in  excess  of  a  certain  amount,  the  creditor's 
performance  of  such  covenant  is  precedent  to  his  right  to  enforce 
the  covenant  on  the  part  of  the  guarantor;  and  the  creditor's 
breach  of  such  covenant  operates  as  a  discharge  of  the  guarantor.* 
Under  a  contract  to  indemnify  against  loss,  the  party  to  whom 
such  indemnity  is  given  must  show  that  he  has  sustained  such  loss, 
in  order  to  enable  him  to  enforce  such  covenant  for  indemnity.^ 

§2955.  Bailway  aid  contracts.  Bailway  aid  contracts,  which 
were  far  more  common  in  the  past  than  they  are  today,  afforded  a 
number  of  illustrations  of  precedent  covenants,  although  from  the 
wording  of  many  of  these  contracts  the  precedent  act  is  rather  in 
the  nature  of  an  acceptance  of  the  offer,^  or  in  the  nature  of  a 
condition,^  than  like  a  covenant.  Under  a  contract  to  give  a  rail- 
road company  a  right  of  way  if  a  certain  route  were  selected,  the 
selection  of  such  route  is  precedent  to  obtaining  such  right  of  way.* 
Under  a  contract  to  pay  a  certain  sum  of  money  in  aid  of  a  railroad 
if  it  is  ready  for  operation  by  a  certain  time,  getting  it  ready  for 
operation  by  such  time  is  precedent  to  enforcing  payment.  Under 
a  contract  by  which  the  owner  of  land  agrees  to  pay  to  the  pro- 
moter of  a  railroad  five  thousand  dollars  when  he  shall  extend  his 
railroad  southerly  to  a  certain  section  of  land,  and  ten  thousand 
dollars  if  the  land  sells  at  a  specified  price  per  acre,  the  extension 


"But  I  fear  that  this  is  not  the  true 
meaning  and  effect  of  the  contract. 
The  engagements  to  give  the  bonds  are 
not  entered  into  in  consideration  one 
of  the  other;  but  the  fulfiUment  of  his 
own  engagement  by  each  of  the  parties 
is  a  necessary  preliminary  to  his  right 
to  recover  on  the  agreement.  It  is  the 
true  intent  and  object  of  the  agree- 
ment that  each  party  should  find  se- 
curity within  the  time  prescribed.  If 
this  be  not  done  by  either  party  both 
may  be  in  effect  released  from  the  con- 
tract, which  may  fall  to  the  ground; 
but  neither  party  can  recover  for 
breach  of  the  covenants  in  the  agree- 


ment, unless  he  has  performed  this 
precedent  obligation."  Roberts  v.  Brett, 
11  H.  L.  Cas.  337. 

I  Harriman  National  Bank  v.  Seldom- 
ridge,  249  U.  S.  1,  —  L.  ed.  — . 

I  Koppitz-Melchers  Brewing  Co.  v. 
Schultz,  68  O.  S.  407,  67  N.  E.  719. 

7  Louisiana  &  N.  W.  R.  Co.  v.  Athena 
Lumber  Co.,  134  La.  788,  L.  R.  A. 
1915B,  856,  64  So.  714. 

1  See  §§  190  et  seq. 

2  See  §§  2574  et  seq. 

3  New  Orleans  v.  Texas  &  Pacific 
Ry.,  171  U.  S.  312,  43  L.  cd.  178;  Crane 
V.  Indiana  Ry.,  60  Ind.  165;  Davenport 
Ry.  V.  O'Connor,  40  la.  477. 
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of  sucK  railroad  is  precedent  to  the  right  of  the  promoter  to  recover 
under  the  contract,  and  without  such  extension  the  promoter  of  the 
railroad  can  not  recover,  even  if  the  land  sells  for  the  stipulated 
amount.^  A  contract  to  pay  when  a  certain  railroad  **is  con- 
structed and  the  cars  are  running  thereon  between"  certain  spe- 
cified points,  does  not  make  the  construction  of  the  entire  road 
precedent  to  recovering  such  subscription,  but  only  the  construction 
and  operation  of  the  road  between  the  points  named.'  A  provision 
to  the  effect  that  the  road  shall  be  so  far  completed  that  trains  are 
run  over  its  track  between  certain  points,  is  not  performed  if  trains 
can  be  run  between  such  points  only  by  using  a  substantial  portion 
of  the  track  of  another  railway.*  A  provision  to  the  effect  that  the 
cars  shall  run  over  a  given  portion  of  the  track  by  a  certain  time, 
is  performed  if  the  track  is  so  far  completed  that  construction 
trains  can  run  over  it  and  do  run  regularly,  although  it  is  not  yet 
ready  for  passenger  traffic.^  A  provision  requiring  the  railway  to 
be  completed  in  a  certain  time  is  performed,  although  stations  and 
other  terminal  facilities  have  not  yet  been  constructed.*  A  provi- 
sion for  locating  a  station  within  a  certain  distance  of  a  town  is 
performed  if  the  station  is  located  within  such  distance  from  the 
limits  of  the  town,  although  the  track  and  side-track  are  not  located 
within  such  distance.* 

If  the  contract  of  subscription  shows  that  the  money  which  is 
to  be  paid  in  is  to  be  expended  by  the  railway  company  in  con- 
structing its  road,  the  construction  of  the  road  is  not  a  precedent 
covenant  on  the  part  of  the  railway  company  to  its  right  to  enforce 
such  contract  of  subscription  for  furnishing  aid,  although  the  con- 
tract refers  to  the  construction  of  the  road  as  a  condition.^* 

§  2956.  Contracts  with  carriers.  Under  a  contract  by  which  a 
carrier  agrees  to  transport  passengers,  the  duty  of  the  passenger 
to  pay  his  fare  is  frequently  precedent  to  the  duty  of  the  carrier 

«  Stevens  v.  Ambler,  39  Fla.  675,  23  7  Pontiac,  O.  &  P.  A.  Ry.  v.  King,  68 

So.  10;  Persinger  v.  Bevill,  31  Fla.  364,  Mich.  IIJ,  35  N.  W.  705. 

12  So.  366.  tOgden  v.  Kirby,  79  HI.  655. 

See    also,    Sickels    v.    Anderson,    63  •Courtright  v.  Strickler,  37  la.  382. 

Mich.  421,  30  N.  W.  78.  MQuinlan  v.  Green  County,  157  Fed. 

•  Gardner  v.  Walsh,  95  Mich.  605,  55  33,  19   L.  R.  A.    (N.S.)   849   faffirmed, 

N.  W.  355.  Green  County  v.  Quinlan,  211  U.  S.  682, 

t  Indianapolis    Ry.    v.    Holmes,    101  ^  L.  ed.  336]. 
Ind.  348. 
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to  begin  performance  of  his  duty  to  transport  such  passenger^  In 
some  cases,  in  the  case  of  street  railways,  or  of  other  means  of 
transportation  where  there  is  no  means  of  preventing  a  passenger 
from  entering  without  paying  his  fare  in  advance,  the  fare  is  pay- 
able on  demand;  and  such  duty  on  the  part  of  the  passenger  is 
precedent  to  the  duty  on  the  part  of  the  carrier  to  continue  to  per- 
form the  contract  of  transportation.  A  clause  in  a  railway  ticket 
to  -the  effect  that  it  must  be  stamped  by  the  agent  of  the  company 
at  the  terminal  point  to  be  good  for  the  round  trip,  imposes  a  pro- 
vision which  must  be  complied  with  before  such  ticket  can  be  used.* 
In  the  absence  of  a  specific  agreement  by  which  the  carrier 
extends  credit  to  the  consignor,  the  duty  of  the  consignor  to  pay 
freight  in  advance  is  precedent  to  the  duty  of  the  carrier  to  accept 
the  goods  or  to  transport  them.'  If  the  carrier  does  not  waive  his 
right  to  demand  payment  of  freight  in  advance,  he  is  not  bound  to 
accept  goods  without  a  prepayment  of  freight,  either  from  the  con- 
signor,^ or  from  a  connecting  carrier.*  It  has  been  said  that  if  the 
carrier  receives  such  goods,  his  common-law  liability  does  not  attach 
until  freight  is  paid  in  advance,  unless  he  has  waived  his  right  to 
such  payment  and  has  agreed  to  extend  credit  to  the  consignor.' 


t  Hurt  V.  Southern  Ry.,  40  Miss.  391; 
Martin  v.  Rhode  Island  Co.,  32  R.  I. 
162,  32  L.  R.  A.  (N.S.)  605,  78  Atl.  648; 
Curtis  V.  Louisville  City  Ry.,  94  Ky. 
673,  21  L.  R.  A.  649,  23  S.  W.  363. 

2  United  States.  Boy  Ian  v.  Hot 
Springs  Ry.,  132  U.  S.  146,  33  L.  ed. 
290. 

California.  Marlow  v.  Southern  Pat- 
dfic  Ry.,  151  Cal.  383,  128  Am.  St.  Rep. 
127,  90  Pac.  928. 

Kansas.  Bangerfield  v.  Atchison  Ry., 
62  Kan.  85,  61  Pac.  406. 

Michigan.  Edwards  y.  Lake  Shore 
&  Michigan  Southern  Ry.,  81  Mich. 
364,  21  Am.  St.  Rep.  627,  46  N.  W.  827. 

Pennsylvania.  Bowers  v.  Pittsburgh, 
Ft.  Wayne  &  Chicago  Ry.,  168  Pa. 
St.  302,  27  Atl.  893. 

South  Carolina.  Bethea  v.  North- 
eastern Ry.,  26  S.  Car.  91,  1  S.  E.  372. 

Tennessee.  Watson  v.  Louisville  Ry., 
104  Tenn.  194,  49  L.  R.  A.  454,  56  S. 
W.  1024. 


Texas.  Russell  v.  Missouri,  Kansas 
&  Texas  Ry.,  12  Tex.  Civ.  App.  627, 
35  S.  W.  724. 

3Wadley  Southern  Ry.  v.  Georgia, 
235  U.  S.  651,  69  L.  ed.  405;  Dixon  ▼. 
Central  of  Georgia  Ry.,  110  Ga.  178, 
35  S.  E.  369;  Illinois  Central  Ry.  ▼. 
Frankenberger,  54  III.  88,  6  Am.  Rep. 
92  (obiter) ;  Lehigh  Valley  Transporta- 
tion Co.  V.  Post  Sugar  Co.,  228  HI.  121, 
81  N.  E.  819;  Bird  v.  Southern  Ry.,  99 
Tenn.  719,  63  Am.  St.  Rep.  866,  42  S. 
W.  451, 

4  Illinois  Central  Ry.  v.  Franken- 
berger, 64  111.  88,  6  Am.  Rep.  92 
(obiter). 

•  Wadley  Southern  Ry.  v.  Georgia, 
235  U.  S.  661,  69  L.  ed.  405;  Lehigh 
Valley  Transportation  Co.  v.  Post  Su- 
gar Co.,  228  111.  121,  81  N.  E.  819;  Burd 
V.  Southern  Ry.,  99  Tenn.  719,  63  Am. 
St.  Rep.  856,  42  S.  W.  451. 

6  Dixon  V.  Central  of  Ge<vgia  Ry., 
110  Ga.  173,  35  S.  E.  369. 
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Under  a  contract  by  which  A  is  to  cut  timber  sufficient  to  keep 
B's  teams  employed  in  transporting  it,  A's  failure  to  keep  such- 
amount  of  timber  cut  is  a  breach  of  a  precedent  covenant ;  ^  and  B 
may  treat  the  covenant  on  his  part  as  discharged.* 

§  2957.  Contracts  for  work,  labor,  services,,  etc.  In  the  ab« 
sence  of  a  provision  in  a  contract  of  employment  which,  in  express 
terms,  or  by  fair  implication,  requires  the  employer  to  pay  before 
the  employe  has  performed  the  contract  on  his  part,  performance 
on  the  part  of  the  party  who  is  to  perform  work  and  labor  or  to 
render  services  is  precedent  to  his  right  to  enforce  the  covenant  of 
the  adversary  party  to  pay  therefore  Under  a  contract  by  which 
A  is  to  sell  certain  realty  for  B,  and  B  is  to  pay  to  A  a  commission 
therefor,  A's  performance  is  precedent  to  his  right  to  recover  com- 
missions.' Accordingly,  if  A  has  secured  performance  on  terms 
other  than  those  which  B  has  authorized,  and  B  has  not  waived 
such  departure  from  the  terms  of  A's  authority,  A  can  not  recover 
compensation.'  If  A  brings  an  action  against  B  for  B's  failure  to 
do  certain  work,  or  to  render  certain  services  in  accordance  with 
the  terms  of  a  contract  which  contains  no  provision  for  payment  in 
advance,  it  is  not  necessary  that  A  should  allege  or  prove  such  pay- 
ment.* Under  a  contract  for  paying  for  work  in  instalments,  and 
retaining  part  of  the  amount  due  each  month  as  a  security  for  the 
faithful  performance,  complete  performance  is  precedent  to  the 
recovery  of  any  part  of  such  reserve.'  Under  a  contract  to  dig  a 
well,  to  reach  a  suitable  supply  of  water,  reaching  such  suitable 
supply  is  precedent  to  the  recovery.*    Under  a  contract  by  which 


7  Fletcher  v.  Vereer,  79  Ark.  271,  116 
Am.  8t.  Bep.  75,  96  S.  W.  384. 

•  Fletcher  v.  Verser,  79  Ark.  271,  116 
Am.  8t.  Hep.  75,  96  S.  W.  384. 

1  Arkansas.  Friedman  ▼.  Schlenter, 
105  Ark.  580,  161  S.  W.  696. 

Connecticnt.  Cunningham  Lumber 
Co.  V.  New  York,  New  Haven  &  Hart- 
ford Ry.  Co.,  77  Conn.  628,  60  Atl.  107. 

New  York.  Stewart  ▼.  Newbury,  220 
N.  Y.  879,  2  A.  L.  R.  619,  115  N.  E. 
984;  Cream  of  Wheat  Co.  v.  Arthur  H. 
Crist  Co.,  222  N.  Y.  487,  1  A.  L.  R.  150, 
119  N.  E.  74  (a  question  of  construe* 
tloii). 

Ohio.  Laws  v.  Schmidt,  80  O.  S.  108, 
88  N.  E.  819. 


Oklahoma.  Meek  v.  Daugherty,  21 
Okla.  850,  97  Pac.  557. 

Oregon.  Hoskins  v.  Scott,  52  Or.  271, 
96  Pac.  1112. 

I  Oliver  v.  Sattler,  233  HI.  636,  84  N. 
E.  652;  Laws  v.  Schmidt,  80  O.  S.  108, 
88  N.  E.  319;  Pryor  v.  Jolly,  91  Tex. 
86,  40  S.  W.  959. 

5  Oliver  v.  Sattler,  233  HI.  536,  84  N. 
E.  652. 

4  Hoskins  v.  Soott,  62  Or.  271,  06 
Pac.  1112. 

I  Wagar  Lumber  Co.  ▼.  Sullivan  Log- 
ging Co.,  120  Ala.  558,  24  So.  949. 

6  Jackson  ▼.  Creswell,  94  Ta.  713,  61 
N.  W.  383;  Sherzer  v.  Buckholz,  108 
la.  749,  78  N.  W.  818. 


^ 
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A  agrees  to  pay  to  B  a  certain  compensation  for  his  services,  and 
♦also  agrees  to  reimburse  him  for  his  necessary  expenses,  B's  ex- 
penditure of  money  for  such  necessary  expenses  is  precedent  to 
his  right  to  recover  on  A's  covenant  to  reimburse  him;  and  B  can 
not  recover  from  A  because  of  A's  refusal  to  advance  the  money 
for  such  expenses  before  B  has  expended  it.''  If,  on  the  other  hand, 
A  has  agreed  to  advance  money  for  the  payment  of  the  expenses 
of  an  employe,  A's  failure  or  refusal  to  advance  such  payments  is 
a  breach  of  a  precedent  covenant  on  his  part;*  and  B  may  treat 
such  breach  as  a  discharge  of  his  covenant  to  continue  to  render 
such  services.*  In  contracts  of  employment  in  which  the  oppor- 
tunity to  work,  so  as  to  acquire  either  skill  or  reputation,  is  not  an 
essential  feature  of  the  contract,  an  employer  is  not  guilty  of  breach 
by  refusing  to  allow  his  employe  to  continue  to  work,  if  he  offers 
payment  in  accordance  with  the  terms  of  the  contract.* 

Since  performance  on  the  part  of  the  employe  is  precedent  to 
the  duty  of  the  employer  to  make  compensation,  the  act  of  the 
employ-e  in  quitting  his  employment  without  sufficient  excuse  is  a 
breach  of  his  contract  of  emplojonent." 

The  precedent  duty  of  the  employe  is  not  merely  to  put  in  the 
amount  of  time  at  the  place  provided  for  by  the  contract,  but  also 
to  act  with  the  requisite  amount  of  skill,  care  and  fidelity.  His 
inability  or  omission  to  perform  his  duties  in  this  way  is  a  breach 
of  a  covenant  which  may  be  regarded  as  precedent  to  his  right  to 
recover  under  the  contract,  but  which  may  also  be  regarded  as 
subsequent  to  the  validity  of  the  contract  of  employment.  In  either 
case,  his  inability  or  omission  to  make  use  of  the  requisite  amount 
of  skill,  care  and  fidelity  justifie?  his  employer  in  treating  the  con- 
tract of  employment  as  ended  and  in  discharging  the  employe.* 


7  Sherk  ▼.  Holmes,  125  Mich.  118,  83 
N.  W.  1016. 

t  Parrot  v.  Mexican  Central  Ky.  Co., 
207  Mass.  184,  34  L.  R.  A.  (N.S.)  261, 
03  N.  E.  590. 

i  Parrot  v.  Mexican  Central  Ry.,  207 
Mass.  184^  34  L.  R.  A.  (N.S.)  261,  93 
N.  E.  590. 

WTumer  ▼.  Sawdon  [1901],  2  K.  B. 
663;  Konski  ▼.  Feet  [1915],  1  Ch.  630. 

11  Nash  V.  H.  R.  Gladding  Co.,  118 
Mich.  629,  77  N.  W.  7. 

12  United  States.  Lyon  v.  Pollard, 
87  U.  S.  (20  Wall.)  403,  22  L.  ed.  361. 

Georgia,    Mackenzie  ▼.  Minis,  132  Ga 


823,  23  L.  R.  A.  (NJ3.)  1003,  63  S.  B. 
900;  Hattaway  v.  Sanderlin,  146  Qa. 
219,  88  S.  E.  941. 

Kansas.  Manross  ▼.  Uncle  Sam  Oil 
Co.,  88  Kan.  237,  128  Pac.  385. 

Kentucky.  Thomas  v.  Houston,  Stan* 
wood  &  Gamble  Co.,  146  Ky.  156,  37 
L.  R.  A.  (N.S.)  950,  142  S.  W.  214. 

Maryland.  Keedy  v.  Long,  71  Md* 
385,  5  L.  R.  A.  759,  18  AtL  704. 

Massachusetts.  Casavant  v.  Sher- 
man, 213  Mass.  23,  99  N.  E.  475. 

Minnesota.  Von  Heyne  v.  Tompkins, 
89  Minn.  77>  6  L.  R.  A.  (N.S.)  624,  «S 
N.  W.  0OL 
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The  employer  may  terminate  the  contract  for  any  wilful  disobedi- 
ence on  the  part  of  the  employe,^'  as  by  refusal  to  obey  reasonable 
orders,^^  or  at  least  for  misconduct  on  his  part  which  affects  the 
performance  of  his  contract  of  employment^*  The  misconduct  of 
an  employe  in  making  use  of  property  belonging  to  an  employer, 
for  his  own  personal  use ;  ^*  or  in  remaining  absent  from  his  em- 
ployment without  a  sufficient  excuse,"  such  as  illness ; "  or  in 
engaging,  during  his  term  of  employment,  in  a  business  which  com- 
petes with  that  of  his  employer,^*  is  in  each  case  a  breach  of  his 
duty,  tor  which  the  employer  may  terminate  the  contract.  The 
fact  that  the  employe  has  made  arrangements  for  engaging  in  busi- 
ness in  competition  with  his  employer  after  his  term  of  employment 
is  ended,  is  not  regarded  as  a  breach  of  his  duty  which  justifies 
the  employer  in  terminating  the  contract  of  employment,^  at  least 
if  the  employe  has  not  agreed  to  abstain  from  competing  with  his 
employer  after  the  expiration  of  the  term  of  employment.*^  An 
architect  who  is  employed  to  draw  plans  for  a  building  of  a  certain 
maximum  cost,  can  not  recover  for  plans  which  exceed  such  maxi- 
mum cost.^    An  architect  is  also  liable  for  failure  to  use  due  care 


13  England.  Turner  y.  Mason,  14 
Mees.  &  W.  112. 

United  States.  Development  Co.  v. 
King,  161  Fed.  91,  24  L.  R.  A.  (N.S.) 
812. 

Kentucky.  Thomas  v.  Houston,  Stan* 
wood  &  Gamble  Co.,  146  Ky.  156,  37 
L.  R.  A.  (N.S.)  050,  142  S.  W.  214. 

Minnesota.  Von  Heyne  v.  Tompkins, 
80  Minn.  77,  5  L.  R.  A.  (N.S.)  524,  03 
N.  W.  901. 

North  Dakota.  McGregor  v.  Harm, 
10  N.  D.  500,  30  L.  R.  A.  (N.S.)  640, 
126  N.  W.  885. 

Pennsylvania.  Matthews  v.  Park, 
146  Pa.  St.  384,  23  Atl.  208. 

Wisconsin.  Green  v.  Somers,  163 
Wis.  96,  157  N.  W.  620. 

14  Development  Co.  v.  King,  161  Fed. 
01,  24  L.  R.  A.  (N.S.)  812;  McGregor 
▼.  Harm,  10  N.  D.  600,  80  L.  R.  A.  (N. 
8.)  640,  126  N.  W.  886. 

15  England.  BaiUie  v.  EeR,  4  BIng. 
N.  Gas.  638. 

Dlinois.  Gould  v.  Magnolia  Metal 
Co.,  207  in.  172,  69  N.  E.  806. 


lowa^  Miller  y.  Jones,  178  la.  168» 
160  N.  W.  671. 

Ohio.  Beckman  v.  Garrett,  66  O.  S. 
136,  64  N.  E.  62. 

Oklahoma,  Board  of  Education  v. 
Goflsett,  66  Okla.  06,  165  Pac.  866. 

Oregon.  Foreman  v.  School  District 
No.  25,  81  Or.  687,  160  Pac.  1156. 

IB  Mackenzie  v.  Minis,  132  Ga.  323, 
23  L.  R.  A.  (N.S.)  1003,  63  S.  E.  000. 

t7  Farmer  v.  First  Trust  Co.,  In  ro^ 
Milwaukee  Motor  Co.,  246  Fed.  671,' 
L.  R.  A.  1018C,  1027;  Beckman  v.  Gar- 
rett, 66  O.  S.  136,  64  N.  E.  62. 

1>  See  §  2683. 

IS  Bilz  V.  Powell,  60  Colo.  482,  38  L. 
R.  A.  (NS.)  847, 117  Pac.  344. 

M  Myers  v.  Roger  J.  Sullivan  Co., 
166  Mich.  103,  84  L.  R.  A.  (N.a)  1217, 
131  N.  W.  621. 

21  See  §  780. 

22Hight  V.  Klingensmith,  75  Ark. 
218,  87  S.  W.  138;  Williar  v.  Nagle,  100 
nd.  70,  71  Atl.  427. 
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and  skill  in  preparing  plans,*^  or  for  directing  the  contractor  to 
depart  from  the  plans  which  the  owner  had  adopted.**  Violation 
by  the  employer  of  the  terms  of  his  contract  in  some  substantial 
respect,  operates  as  a  discharge  of  the  contract  of  employment* 
whether  such  covenant  on  his  part  is  regarded  as  precedent  to  the 
duty  of  the  employe  to  continue  performance,  or  whether  it  is 
regarded  as  subsequent  to  the  contract  of  employment  as  an  entire 
contract.  Under  a  contract  for  the  sale  of  goods  on  commission, 
the  conduct  of  the  employer  in  furnishing  defective  goods  to  be 
sold  is  a  breach  which  the  agent  may  treat  as  a  discharge  of  the 
contract.**  A  contract  for  the  employment  of  one  at  a  certain  rank 
is  broken  by  the  act  of  the  employer  in  demanding  that  he  perform 
the  duties  of  an  employe  x)f  substantially  lower  rank,  although  the 
employer  offers  to  pay  the  salary  provided  for  in  the  original  con-- 
tract.*'  A  contract  for  professional  employment,**  such  as  a  con- 
tract for  the  employment  of  an  attorney,**  is  broken  by  the  conduct 
of  the  employer  in  charging  bad  faith,  improper  conduct,  and  the 
like. 


§  2958.  Building  and  constmction  contracts.  In  a  contract  fbr 
the  construction  of  a  building,  covenants  on  the  part  of  the  owner 
which,  either  by  their  express  terms,  or  from  the  nature  of  the 
respective  covenants,  must  be  performed  before  the  contractor  can 
perform  the  covenants  on  his  part,  are  precedent  covenants.^  A 
covenant  on  the  part  of  the  owner  to  deliver  possession  of  the 


23Bay6liore  Development  Co.  v.  Bon- 
foey,  —  Fla.  — ,  L.  R.  A.  101SD,  880, 
78  So.  507. 

24Foeller  v.  Heintz.  137  Wis.  160, 
^  L.  R.  A.  (N.S.)  327,  118  N.  W.  643. 

29Genrow  v.  Flynn,  166  Mich.  664, 
86  L.  R.  A.  (N.S.)  960,  131  N.  W.  1115: 
Cooper  V.  St  rouge  &  Warner  Co.,  Ill 
Minn.  177,  27  L.  R.  A.  (N.S.)  1011,  126 
N.  W.  541;  Kennedy  v.  Meilicke  Calcu- 
lator Co.,  00  Wash.  228.  155  Pac.  1043. 

M  Kennedy  v.  Meilicke  Calculator 
Co..  90  Wash.  238,  155  Pac.  1043. 

27  Cooper  v.  Stronjire  &  Warner  Co., 
in  Minn.  177,  27  L.  R.  A.  (N.S.)  1011, 
126  N.  W.  641. 

28Genrow  ▼.  Flynn,  166  Mich.  664, 
36  L.  R.  A.  (N.S.)  060,  131  N.  W.  1116. 


MGenrow  v.  Flynn,  166  Mich.  664, 
35  L.  R.  A.  (N.S.)  960,  131  N.  W.  1116. 

1  United  States*  King  Iron  Bridge  & 
Manufacturing  Co.  v.  St.  Louis,  43  Fed. 
768,  10  L.  R.  A.  826  [appeal  dismissed 
on  motion  of  plaintiff  in  error,  St. 
Louis  V.  Iron  Bridge  &  Manufacturing 
Co.,  140  U.  S.  769,  37  L,  ed.  960]. 

Alabama.     Harda way- Wright  Co.  v 
Bradley,  163  Ala.  596.  61  So.  21. 

California.  McConnell  ▼.  Corona  City 
Water  Co.,  149  Cal.  60,  8  L.  R.  A.  (N. 
S.)  1171,  86  Pac.  929. 

Illinois.  Vermont  St.  M.  E.  Church 
V.  Brose,  104  111.  206. 

Kentucky.  Williams  v.  Yates  (Ky.), 
113  S.  W.  603;  Pittsburjrh  Filter  Mfg. 
Co.  V.  Smith,  176  Ky.  664,  196  S,  W. 
160. 
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premises  to  the-contraetor;*  or  his  covenant  to  do  certain  prelim- 
inary work ; '  or  his  covenant  to  furnish  plans ;  *  or  his  covenant  to 
furnish  material  which  the  contractor  is  to  use  in  the  performance 
of  the  contract,'  are  all  precedent  covenants,  the  breach  of  which 
will  discharge  the  contractor  from  performance  of  covenants  on  his 
part  to  be  performed.  A  covenant  to  furnish  pipe  for  use  in  put- 
ting in  a  well  is  precedent  to  a  covenant  to  use  such  pipe  in  the 
construction  of  the  well.*  A  covenant  on  the  part  of  the  property 
owner  to  give  bond  for  payment  of  the  purchase  price  is  precedent 
to  his  right  to  demand  performance  on  the  part  of  the  contractor.^ 
Failure  on  the  part  of  the  owner  to  pay  the  contract  price  or  the 
instalments  thereof  when  due  by  the  terms  of  the  contract,  is 
breach  on  his  part;*  and  if,  by  the  terms  of  the  contract,  such 


Massachusetts.  Clark  y.  Gulesian, 
197  Mass.  402,  84  N.  E.  04. 

Montana.  Starr  v.  Gregory  Consoli- 
dated Mining  Co.,  0  Mont.  485,  13  Pac. 
195. 

New  York.  Gutmann  v.  Crouch,  134 
N.  Y.  585,  31  N.  E.  276. 

Oregon.  Vanderhoof  v.  Shell,  42  Or. 
678,  72  Pac.  129. 

Vixginia.  Welch  t.  McDonald,  85  Va. 
600,  8  S.  E.  711;  Taylor  v.  Netherwood, 
01  Va.  88,  20  S.  E.  888;  Atlantic  & 
Danville  Ry.  v.  Delaware  Construction 
Co.,  98  Va.  503,  37  S.  E.  13. 

2  Atlantic  &  Danville  Ry.  v.  Delaware 
Construction  Co.,  98  Va.  603,  37  S.  E. 
13. 

t  United  States.  King  Iron  Bridge  & 
Manufacturing  Co.  v.  St.  Louis,  43  Fed. 
768,  10  L.  R.  A.  826  [appeal  dismissed 
on  motion  of  plaintiff  in  error,  St. 
Louis  V.  Iron  Bridge  &  Manufacturing 
Co.,  149  U.  S.  769,  37  L.  ed.  960]. 

Alabama.  Hardaway-Wright  Co.  v. 
Bradley,  163  Ala.  696,  51  So.  21. 

Kentucky.  Pittsburgh  Filter  Mfg. 
Co.  V.  Smith,  176  Ky.  554,  196  S.  W. 
160. 

New  York.  Gutmann  v.  Crouch,  134 
N.  Y.  685,  31  N.  E.  276. 

Oregon.  Vanderhoof  v.  Shell,  42  Or. 
678,  72  Pac.  126. 

See  also,  Guerini  Stone  Co.  v.  Carlin 
Constmction  Co.,  240  U.  S.  264,  60  L. 


ed.  636,  and  Miller  v.  United  States, 
49  Ct.  CI.  276. 

4  Welch  V.  McDonald,  85  Va.  500,  8 
S.  E.  711. 

5  Calif omia«  McConnell  v.  Corona 
City  Water  Co.,  149  Cal.  60,  8  L.  R.  A. 
(N.S.)  1171,  85  Pac.  929. 

Illinoia.  Vermont  St.  M.  E.  Church 
V.  Brose,  104  111.  206. 

Indiana.  Indianapolis  Northern  Trac- 
tion Co.  V.  Brennan,  174  Ind.  1,  30  L. 
R.  A.  (N.S.)  85,  87  N.  E.  215,  00  N.  E. 
65,  01  N.  E.  503. 

Indian  Territory.  Degnan  y.  Now- 
lin.  5  Ind.  T.  312,  82  S.  W.  768. 

Kentucky.  Seventh  St.  Planing  Mill 
Co.  V.  Schaefer  (Ky.),  90  S.  W.  341; 
Williams  v.  Yates  (Ky.).  113  S.  W.  503. 

Montana.  Starr  v.  Gregory  Consoli- 
dated Mining  Co.,  6  Mont.  485,  13  Pac. 
195. 

Virginia.  Taylor  v.  Netherwood,  91 
Va.  88,  20  S.  E.  888. 

Wisconsin.  Olson  v.  Viroqua,  121 
Wis.  571,  105  Am.  St.  Rep.  1039,  99 
N.  W.  326. 

•  Olson  V.  Viroqua,  121  Wis.  571, 
99  N.  W.  326. 

T  Clark  V.  Gulesian,  197  Mass.  492, 
84  N.  E.  94. 

iShulte  V.  Hennesay,  40  la.  352; 
Harris's  Assignee  y.  Gardner  (Ky.),  68 
S.  W.  8;  Camp  v.  Treanor,  142  N.  Y. 
478,  37  N.  E.  463. 


§  2958' 


Page  on  Contracts 


5224 


payment  is  to  be  made  before  the  contract  is  performed  in  whole 
by  the  contractor,  such  default  is  treated,  in  many  jurisdictions,' 
as  a  breach  of  a  precedent  covenant  which  will  operate  as  a  dis- 
charge of  the  contractor  from  the  duty  on  his  part  to  perform 
further. 

In  the  absence  of  an  express  provision  for  payment  by  the 
owner  before  the  contractor  has  performed  on  his  part,  perform- 
ance by  the  contractor  of  a  substantial  character  at  least,^'  is  prece- 
dent to  the  right  of  the  contractor  to  enforce  the  covenant  on  the 
part  of  the  owner  for  the  payment  of  the  contract  priceJ^  Under 
a  contract  which  provides  for  issuing  a  warrant  and  an  assessment 
attached  thereto  M'hen  a  contract  for  grading  a  street  is  completed, 
completion  of  such  contract  is  precedent  to  the  issuing  of  such  war- 
rantJ^  Even  if  provision  for  payment  in  instalments  is  made,  sub- 
stantial performance  of  that  part  of  the  work  on  the  completion  of 
which  payment  of  a  given  instalment  is  due,  is  a  covenant  prece- 
dent to  the  right  of  the  contractor  to  recover  such  instalment^*  If 
a  contract  for  installing  an  hydraulic  elevator  provides  that  the 
elevator  shall  be  so  constructed  that  the  water  pressure  will  not 
vary  more  than  a  certain  amount  per  square  inch  when  the  elevator 
stops,  and  if  it  also  contains  a  provision  to  the  effect  that  the 
owner  of  the  building  shall  obtain  the  consent  of  the  city  for  the 
use  of  city  water  for  the  proper  operation  of  such  elevator,  the 
installation  of  an  elevator  which  will  not  cause  a  variance  in  the 
water  pressure  in  excess  of  the  amount  agreed  upon,  is  precedent 
to  the  right  of  the  contractor  to  recover  payment  from  the  property 
owner;  and  a  provision  of  such  covenant  discharges  the  property 
owner  from  his  duty  to  furnish  water,  especially  if  the  consent  of 
the  city  to  the  use  of  city  water  is  conditioned  upon  the  installation 
of  an  elevator  which  will  not  cause  a  variance  in  water  pressure 
in  excess  of  the  amount  agreed  upon  between  the  property  owner 
and  the  contractor.^*    If  the  contractor  has  covenanted  to  give  a 


9  See  IS  3011   et  eeq. 

10  See  §  2784. 

11  United  States.  Dermott  v.  Jones, 
64  U.  S.  (23  How.)  220,  16  L.  ed.  442. 

Arkansas.  Friedman  v.  Schleuter^ 
105  Ark.  580,  151  S.  W.  696. 

Iowa.  Schillinger  v.  Boech-Hyan 
Grain  Co.,  145  la.  750,  122  N.  W.  961 
[affirming,   116  N.   W.   132]. 

New  York.  Stewart  v.  Newbury,  220 
N.  Y.  379,  2  A.  L.  R.  519,  115  N.  E.  984. 


Wisconsin.  Pormann  v.  Walsh,  97 
Wis.  356,  65  Am.  St.  Rep.  125,  72  N. 
W,  881  (express  agreement  to  this 
effect). 

12Ck>nnoll7  v.  San  Francisco  (Cal.), 
33  Pac.  1109. 

13  Schillinger  v.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  961  [affirm- 
ing, 116  N.  W.  132]. 

14  J.  W.  Reedy  Elevator  Mfg.  Co.  ▼. 
Peck,  149  Mich.  657,  113  N.  W.  300. 
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bond  for  the  performance  of  the  contract  on  his  part,  such  cove- 
nant is  precedent  to  his  right  to  continue  performance  and  to 
recover  the  contract  price ;  ^'  and  his  oflPer  to  begin  work  without 
giving  bond  can  not  put  the  adversary  party  in  default.^* 

A  provision  in  a  building  contract,  that  final  payment  shall  be 
made  upon  satisfactory  proof  that  all*  liens  against  the  building 
have  been  discharged,  makes  payment  of  such  liens  a  condition 
precedent  to  the  recovery  of  final  payment."  A  contract  for  pay- 
ment of  liens  as  a  precedent  covenant  is  substantially  performed, 
however,  if  the  time  within  which  liens  upon  the  property  can  be 
filed  has  elapsed  and  no  liens  have  been  filed.^*  It  has  been  held 
that  if  the  lien  is  liquidated  the  contractor  may  enforce  payment 
of  the  diflference  between  the  amount  due  him  and  the  amount  of 
such  lien,  leaving  the  owner  to  pay  such  lien.^* 


§  2959.  Other  classes  of  contracts.  A  covenant  by  A  to  sup- 
port B,  and  B's  covenant  to  give  his  notes  in  consideration  thereof, 
form  dependent  covenants;  and  B's  covenant  to  give  hi«  notes  is 
precedent  to  A's  covenant  to  furnish  such  support,  so  that  B  can 
not  recover  damages  for  A's  failure  to  furnish  support,  if  B  has  not 
delivered  such  notes  to  A.^  Under  a  contract  by  which  A  rents 
moving  picture  films  from  B  and  agrees  to  pay  for  such  films  as 
are  destroyed  while  in  his  possession,  B's  duty  to  furnish  films  in 
proper  condition  is  precedent  to  A's  covenant;*  and  if  such  films 
are  destroyed  by  reason  of  the  defective  condition  in  which  B  fur- 


IB  Schillinger  v.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  9C1  [affirm- 
ing, lie  N.  W.  132]. 

ISFlynn  v.  Dougherty  (Cal.),  26  Pac. 
831. 

17  Massachusetts.  Buttrick  Lumber 
Co.  V,  CoUins,  202  Mass.  413,  89  N.  E. 
138. 

Minnesota.  Krickson  v.  Brandt,  53 
Minn.  10,  55  N.  W.  62. 

Montana.  Franklin  v.  Schultz,  23 
Mont.  165,  57  Pac.  1037. 

Pennsylvania.  Huckstein  ▼.  KeUy  & 
Jones  Co.,  152  Pa.  St.  631,  25  Atl.  747. 

Washington.  JoTin  v.  ■^Tort.firaJre  Trust 
ft  Savings  Bank,  07  Wash.  504,  166 
Pac.  1137. 

It  Monmouth  Park  Assn.  v.  Wallia 
Iron  Works,  55  N.  J.  L.  132,  39  Am. 


St.  Rep.  626,  19  L.  R.  A.  456,  26  Atl. 
140;  Mills  V.  Norfolk  &  Western  Ry., 
00  Va.  523,  19  S.  E.  171;  and  see  s.  c, 
91  Va.  613,  22  S.  E.  556. 

ISHuckestein  v.  Kelly  &  Jones  Co., 
152  Pa.  St.  631,  25  Atl.  747.  But  in 
Negley  v.  Jeffers,  28  O.  S.  90,  a  contract 
by  a  vendor  to  remove  liens  on  realty 
before  the  last  payment  from  the 
vendee  should  be  due  is  a  condition  pre- 
cedent and  a  waiver  of  such  condition 
and  agreement  that  the  amount  of  such 
liens  should  be  deducted  from  the  pur- 
chase price  and  the  balance  paid  was 
held  to  be  a  valuable  consideration. 

t  Bryne  v.  Dorey,  221  Mass.  399,  109 
N.  E.  146. 

J  Famous  Players  Film  Co.  v.  Salo- 
mon, —  N.  H.  — ,  106  Atl.  282. 
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nished  them  to  A,  A  is  not  liable  for  such  loss.'  If  payment  for  a 
charter  of  a  vessel  is  to  be  made  in  advance,  failure  to  make  such 
payment  discharges  the  contract  and  no  recovery  can  be  had 
thereon.*  If  A  gives  his  note  to  B  under  a  contract  by  which  B  is 
to  pay  a  certain  sum  to  A  on  payment  of  such  note,  A's  pa3nnent 
of  such  note  is  precedent  to  B's  duty  to  pay  such  sum  to  A.'  A 
contract  to  pay  a  certain  amount  when  a  certain  tract  is  sold, 
makes  the  sale  of  such  tract  a  covenant  precedent  to  such  payment.* 
Under  a  contract  by  which  A,  who  owns  an  undivided  interest  in 
property  which  has  been  sold  at  a  foreclosure  sale,  agrees  with  X, 
through  A's  agent,  B,  that  A,  A's  husband,  C,  and  B,  who  owns 
the  other  undivided  interest  in  such  property,  shall  convey  such 
property  to  X,  who  is  to  retain  such  property,  sell  it,  and  divide 
the  proceeds  with  A  and  B,  the  covenant  of  A  and  B  to  convey  to 
X  is  precedent  to  X's  duty  to  retain,  resell  and  divide  the  profits.' 
An  agreement  that  a  contract  should  take  effect  only  on  approval 
by  the  attorney  of  one  of  the  parties  thereto  is  precedent.'  Under 
a  contract  to  pay  a  certain  sum  to  a  university,  if  within  thirty 
days  the  university  should  permanently  locate  the  university  build- 
ings, to  cost  not  less  than  one  hundred  thousand  dollars,  upon  a 
given  tract  of  land,  the  location  of  such  buildings,  and  not  their 
erection,  constitutes  the  condition  precedent.  The  covenant  as  to 
the  cost  of  the  buildings  is  merely  a  stipulation.' 


§2960.  Performance  of  precedent  and  subsequent  coyenants. 

No  recovery  can  be  had  upon  a  contract  by  a  party  who  has  not 
performed  or  tendered  performance  of  precedent  covenants  on  his 
part  to  be  performed  against  the  adversary  party  who  is  in  default 
for  performance  of  a  subsequent  covenant.^     While  language  has 


<  Famous  Players  Film  Co.  v.  Salo- 
mon, —  N.  H.  — ,  106  Atl.  282. 

4  Goff  V.  Pacific  Coast  Steamship  Co., 
9  Wash.  386,  37  Pac.  418. 

I  Leeper  Bros.  Lumber  Co.  v.  Gunier, 
—  Okla.  — ,  160  Pac.  606. 

•  Morris  ▼.  Davis,  83  Va.  297,  8  S.  E. 
247. 

T  Temple  y.  Pennell,  123  la.  729,  99 
N.  W.  567. 

•  Bank  v.  Sturdee,  32  N.  B.  398; 
Ware  v.  Allen,  128  U.  S.  690,  32  L.  ed. 
563. 


•  Judson  University  v.  Kinkaid,  50 
Kan.  360,  3^  Pac.  1074. 

1  England.  Bank  v.  Trading  Co. 
[1894],  A.  C.  266;  Abrahams  v.  Camp- 
bell [1911],  1  Scots  Law  Times  2,  4. 

United  States.  Loud  v.  Water  Ca, 
153  U.  S.  564,  38  L.  ed.  822;  Hull,  etc., 
Co.  V.  Coke  Co.,  113  Fed.  256. 

Alabama.  Whitley  ▼.  Murray,  84 
Ala.  155;  Aames  v.  Windham,  137  Ala. 
513,  34  So.  816. 

Arkansas^  Fletcher  v.  Verser,  79 
Ark.  271,  116  Am.  St.  Rep.  75,  96  8. 
W.  384. 
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been  used  which  seems  to  indicate  that  the  party  who  is  bound  to 
perform  the  precedent  covenant  need  only  show  that  he  is  ready 
and  willing  to  perform,^  this  language  is  used  of  a  situation  in 
which  he  was  actually  attempting  to  perform  although  he  was  in 
default  as  to  time.'  The  party  who  is  in  default  for  performance 
of  a  precedent  covenant  can  not  recover  damages  from  the  adver- 
sary party  for  his  default  in  performance  of  subsequent  covenants.* 
He  can  not  treat  such  breach  of  a  subsequent  covenant  as  a  ground 


California.  Hill  v.  Grigsby,  35  Cal. 
656;  Cameron  v.  Bumham,  146  Cal. 
680,  80  Pac.  929. 

Florida.  Thomson  v.  Kyle,  39  Fla. 
582.  63  Am.  St.  Rep.  103,  23  So.  12. 

Illinois.  Angle  v.  Hanna,  22  111.  420, 
74  Am.  Dec.  161;  Lake  Shore,  etc.,  Ry. 
V.  Richarcla,  152  111.  50,  30  L.  R.  A.  33, 
38  N.  E.  773;  Oliver  v.  Saltier,  233  HI. 
636,  84  N.  E.  652;  Van  Sicklen  v.  Bal- 
lard, 07  111.  App.  640. 

Indiana.  Vinton  v.  Baldwin,  88  Ind. 
104,  45  Am.  Rep.  447. 

Iowa.  White  v.  Day,  66  la.  248,  9  N. 
W.  210;  Temple  v.  Pennell,  123  la.  729, 
99  N.  W.  667. 

Kansas.  Hurst  ▼.  Altamont  Mfg. 
Co.,  73  Kan.  422,  6  L.  R.  A.  (N.S.)  928, 
85  Pac.  651. 

Louisiana.  Louisiana  &  N.  W.  R.  Co. 
v.  Athens  Lumber  Co.,  134  La.  788,  L. 
R.  A.  l')15B,  856,  64  So.  714. 

Massachusetts.  Olrostead  y.  Beale, 
36  Mass.  (19  Pick.)  628;  Lowe  y.  Har- 
wood,  130  Mass.  133,  29  N.  E.  638; 
Wiley  y.  Athol,  150  Mass.  426,  6  L.  R. 
A.  342,  23  N.  E.  311;  National  Con- 
tracting Co.  y.  Commonwealth,  183 
Mass.  89,  66  N.  E.  639;  Cook  y.  Saw- 
yer, 188  Mass.  163,  74  N.  E.  356;  Neal 
y.  Jefferson,  212  Mass.  617,  90  N.  E. 
334;  Bryne  y.  Dorey,  221  Mass.  399, 
109  N.  E.  146. 

Michigan.  J.  W.  Reedy  Eleyator 
Mfg.  Co.  y.  Peck,  149  Mich.  657,  113 
N.  W.  300. 

Missouri    Aaron  y.  Moore,  34  Mo.  79. 

Montana.  Franklin  y.  Shultz,  23 
Mont.  165,  67  Pac.  1037. 


Nevada.  Bradley  v.  Nevada-Califor- 
nia-Oregon Ry.,  42  Nev.  411,  178  Pac. 
906. 

New  York.  Cunningham  y.  Jones,  20 
N.  Y.  486;  Bonesteel  y.  New  York,  22 
N.  Y.  162 ;  Cornell  y.  Cornell,  96  N.  Y. 
lCl§;  Cause  y.  Commonwealth  Trust 
Co.,  196  N.  Y.  134,  89  N.  E.  476;  Cream 
of  Wheat  Co.  y.  Arthur  H.  Crist  Co., 
222  N.  X.  487,  1  A.  L.  R.  150,  119  N. 
E:  74.  . 

North  Dakota.  Sunshine  Cloak  ft 
Suit  Co.  V.  Roquette,  30  N.  D.  143,  L. 
R.  A.  1916E,  932,  152  N.  W.  350. 

Ohio.  Lowry  v.  Barrel!],  21  O.  S. 
324;  Gilbert  y.  Port,  28  O.  S.  276; 
Thomas  y.  Matthews,  04  O.  S.  32,  L. 
R.  A.  191 7A,  1068,  113  N.  E.  660. 

Oklahoma.  Meek  y.  Daugherty,  21 
Okla.  850,  97  Pac.  657. 

Oregon.  Hinderliter  y.  McDonald,  84 
Or.  251,  164  Pac.  378. 

Utah.  William  B.  Hughes  Produce 
Co.  y.  Pulley,  47  Utah  644,  L.  R.  A. 
1916D,  728,  155  Pac.  337. 

Vermont.  Lyndon  Granite  Co.  y. 
Farrar,  63  Vt.  686. 

Washington.  R.  J.  Menz  Lumber  Co. 
y.  McNeeley,  68  Wash.  223,  28  L.  R.  A. 
(N.S.)  1007,  108  Pac.  621. 

Wisconsin.  Williams  y.  Thrall,  101 
Wis.  337,  76  N.  W.  699. 

2  Phillips  &  Colby  Construction  Co.  y. 
Seymour,  91  U.  S.  646,  23  L.  ed.  341. 

3  This  is  the  rule  in  concurrent  eoye- 
nants,  except  tbat  notice  and  request 
for  performance  by  the  adyersary 
party  are  necessary.     See  §2970. 

4  Alabama.  Griffin  y.  Machine  Co.» 
136  AU.  490,  33  So.  177. 
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for  discharge.*  A  building  contractor  who  has  failed  of  substantial 
performance  can  not  treat  the  subsequent  refusal  of  the  owner  to 
pay  an  instalment  thereafter  due  as  discharging  him  from  liability 
on  the  contract' 

Performance  of  a  precedent  covenant  is  necessary  to  the  enforce- 
ment of  covenants  subsequent  thereto.^  The  party  who  is  bound  to 
perform  the  subsequent  covenant  may  maintain  an  action  against 
the  adversary  party  for  default  in  performance  of  his  precedent 
covenant,  although  the  time  for  the  performance  of  the  subsequent 
covenant  has  not  yet  arrived.*  It  is  not  necessary  that  he  should 
allege  or  prove  that  he  was  ready  and  willing  to  perform.* 


Missouri.  Tufts  ▼.  Sams,  47  Mo. 
App.  487. 

Nebraska.  Hale  y.  Sheehan,  52  Keb. 
184,  71  N.  W.  1019. 

New  York.  Lake  y.  McElfatrick,  139 
N.  Y.  349,  34  N.  E.  922. 

Washington.  Ingram  y.  Mining  Co., 
25  WaBh.  318,  65  Pac.  549. 

I  Georgia.  Barrett  y.  Verdery,  93  Ga. 
626,  21  S.  E.  64. 

Illinois.    Myers  y.  Gross,  59  111.  436. 

Iowa.  Coldren  y.  Clark,  93  la.  352, 
61  N.  W.  1045. 

Minnesota.  Mason  y.  Edw.  Thomp* 
son  Co.,  94  Minn.  472,  103  N.  W.  507. 

New  York.  Graf  y.  Cunningham,  109 
N.  Y.  369,  16  N.  E.  551;  Wright  y. 
Beusens,  133  N.  Y.  298,  31  N.  E.  215. 

Pennsylyania.  Hatton  y.  Johnson,  83 
Pa.  St.  219. 

Washington.  Reddish  y.  Smith,  10 
Wash.  178,  45  Am.  St.  Rep.  781,  38 
Pac.  1003. 

<  Golden  Gate  Lumber  Co.  y.  Sahr- 
bacher,  105  Cal.  114,  38  Pac.  635. 

7  England.  Measures  Brothers,  Ltd. 
y.  Measures  [1910],  2  Ch.  248. 

United  States.  Harriman  National 
Bank  y.  Seldomridge,  249  U.  S.  1,  — 
L.  ed.  — ;  National  Surety  Co.  y.  Long, 
125  Fed.  887;  Deyelopment  Co.  y.  King^ 
161  Fed.  91,  24  L.  R.  A.  (N.S.)  812. 

Florida.  Marshall  y.  Bumby,  25  Fla. 
619;  6  So.  480;  Southern  Colonization 
Co.  y.  Derfler,  73  Fla.  924,  L.  R.  A. 
1917F,  744,  75  So.  790. 


Kentncky.  Thomas  y.  Houston,  Stan- 
wood  So  Gamble  Co.,  146  Ky.  156,  37 
L.  R,  A.  (N.S.)  950,  142  S.  W.  214. 

Louisiana.  Louisiana  &  N.  W.  R.  Co. 
y.  Athens  Lumber  Co.,  134  La.  788,  L. 
R.  A.  1915B,  856,  64  So.  714. 

Massachusetts.  Clark  y.  Gulesian, 
197  Mass.  492,  84  N.  E.  94;  Bryne  y. 
Dorey,  221  Mass.  399,  109  N.  E.  146. 

Minnesota.  Wasser  y.  Western  Land 
Securities  Co.,  97  Minn.  460,  107  N. 
W.  160. 

Neyada.  Bradley  y.  Neyada-Califor- 
nia-Oregon  Ry.,  42  Ney.  411,  178  Pac. 
906. 

North  Dakota.  McGregor  y.  Harm, 
19  N.  D.  599,  30  L.  R.  A.  (N.S.)  649, 
125  N.  W.  885. 

Ohio.  Lowry  y.  Barelli,  21  O.  S.  324; 
Koppitz-Melchers  Brewing  Co.  y. 
Schultz,  68  O.  S.  407,  67  N.  E.  719; 
Petersburg  Fire  Brick  &  Tile  Co.  y. 
American  Clay  Machinery  Co.,  89  O.  S. 
365,  L.  R.  A.  1915B,  536,  106  N.  E.  33; 
Thomas  y.  Matthews,  94  O.  S.  32,  L. 
R.  A.  1917A,  1068,  113  N.  E.  669. 

Utah.  William  B.  Hughes  Produce 
Co.  y.  Pulley,  47  Utah  644,  L.  R.  A. 
1916D,  728,  165  Pac.  337. 

Washington.  Toellner  y.  McGinnis, 
55  Wash.  430,  24  L.  R.  A.  (N.S.)  1082, 
104  Pac.  641. 

•  Hunt  y.  Tibbetts,  70  Me.  221 ;  Meri- 
den  Britannia  Co.  y.  Zingsen,  48  N.  Y. 
247,  8  Am.  Rep.  549. 

9Winfield  Lumber  Co.  y.  Partridge, 
—  Ala.  —  80  So.  821. 
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C.    CONCURRENT  COVENANTS 

§2961.  Ooncnrrent  covenants— Definition  and  natnre.  Con- 
current covenants  are  those  which,  by  the  terms  of  the  contract, 
are  each  to  be  performed  at  the  same  time  by  each  of  the  parties 
who  are  respectively  bound  to  perform  eachJ  The  practical  effect 
of  treating  a  covenant  as  concurrent  with  another,  is  manifest 
chiefly  in  the  necessity  of  making  tender  or  informal  offer  of  per- 
formance by  the  one  party  in  order  to  put  the  other  in  default ;  or, 
in  other  words,  in  the  right  of  either  party  to  enforce  one  of  such 
covenants  against  the  adversary  party  without  himself  tendering 
performance  or  offering  it  informally.  These  questions  are  con- 
sidered subsequently.* 


§2962.  Intention  of  parties.  As  in  the  case  of  other  cove- 
nants,^ whatever  may  have  been  the  original  common-law  rule,*  the 
intention  of  the  parties  must  be  considered  primarily  in  determin- 
ing whether  a  covenant  is  concurrent  or  not.'  If  two  or  more  cove- 
nants each  form  the  consideration  for  the  other,  there  is  a  strong 
presumption  that  they  are  concurrent.*  Accordingly,  wherever  one 
covenant  is  a  consideration  for  the  other,  and  there  is  no  provision 
in  the  contract  for  credit  on  the  part  of  either  party,  such  cove- 
nants are  regarded  as  concurrent.'  Since  the  intention  of  the 
parties  determines  whether  covenants  are  precedent  or  concurrent, 
slight  differences  in  phraseology  may  be  decisive  of  different  inten- 
tions. If  the  contract  specifically  provides  that  the  deed  is  to  be 
delivered  after  performance  by  the  vendee,  performance  by  the 
vendee  is  a  condition  precedent  to  and  not  concurrent  with  delivery 


1  United  States.  World's  Fair  Min- 
ing Co.  V.  Powers,  224  U.  S.  173,  56  L. 
ed.  717. 

Alabama.  McCormick  v.  Badhnm, 
101  Ala.  339,  67  So.  600. 

Arizona.  World's  Fair  Mining  Co.  v. 
Powers.  12  Ariz.  285,  100  Pac.  957. 

Nebraska.  Frenzer  v.  Dufrene,  58 
Neb.  432,  78  N.  W.  710. 

New  York.  Rosenthal  Paper  Co.  v. 
National  Foldinj?  Box  &  Paper  Co.,  226 
N.  Y.  313.  123  N.  E.  766. 

Ohio.  Webb  v.  Stevenson,  6  Ohio 
282;  Baudabaugh  v.  Hart,  61  O.  S.  73, 
76  Am.  St.  Rep.  361,  55  N.  E.  214. 


Rhode  Island.  Marsh  v.  Babcock  (R. 
I.),  68  Atl.  475. 

2  See  §§2067  et  seq. 

1  See  I  2948. 

2  See  §$2044  et  seq. 

8  McCormick  v.  Badham,  191  Ala.  339, 
67  So.  600. 

4  McCormick  v.  Badham,  101  Ala.  339, 
67  So.  609;  World's  Fair  Mining  Co.  v. 
Powers,  12  Ariz.  285,  100  Pac.  957. 

See  §2048. 

•  McCormick  v.  Badham,  101  Ala.  339, 
67  So.  609;  Schmidt  v.  Mitchell,  117 
Ga.  6,  43  S.  E.  371;  Hall  v.  Inter- 
national  Liberty  Union  of  the  World, 
161  Ky.  299,  170  S.  W.  631. 
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of  the  deed  by  the  vendor.*  The  use  of  the  word  "after"  is  not 
conclusive  that  payment  is  a  condition  precedent,  since  the  context 
may  show  that  it  is  a  concurrent  covenant.'  A  contract  for  a  deed 
"after"  certain  payments  are  made,  the  vendee  at  the  same  time  to 
deliver  a  bond  and  mortgage  to  secure  a  balance  due,  makes  de- 
livery of  the  deed  concurrent  with  the  last  payment  to  be  made 
apart  from  that  secured  by  mortgage.*  A  contract  to  convey  "upon 
payment,"*  or  "as  soon  as"  the  purchase  money  is  paid,^*  provides 
for  concurrent  covenants.  The  fact  that  a  contract  for  the  sale  of 
realty  provides  that  the  purchaser  shall  "first"  make  payment 
therefor,  does  not  prevent  the  covenants  for  conveyance  and  for 
payment  from  being  concurrent  if  there  is  nothing  else  in  the  con- 
tract to  show  that  the  parties  do  not  intend  performance  at  the 
same  time.^^ 

§2963.  Nature  of  performance  as  affecting  relation  of  cove- 
nants. If,  from  its  nature,  performance  is  or  may  be  instantaneous 
on  each  side,  as  in  the  case  of  a  sale  of  realty  which  is  to  be  con- 
veyed by  one  deed,  and  for  which  the  purchaser  is  to  make  a  single 
payment,^  or  in  the  case  of  the  sale  of  goods  which  are  to  be  deliv- 
ered at  tlie  same  time  and  for  which  the  purchaser  is  to  make  a 
single  payment,'  the  covenants  on  each  side  are  presumed  to  be 
concurrent '  if  they  go  to  the  entire  consideration  on  each  side  *  and 
if  there  is  nothing  in  the  contract  which  shows  an  intention  that 
either  party  shall  give  credit  to  the  other.*  A  different  question 
arises  in  cases  in  which  performance  on  the  one  side  is  not  an 
instantaneous  act,  either  by  reason  of  the  agreement  of  the  parties 
or  from  the  nature  of  the  performance.  In  cases  of  this  sort  per- 
formance on  one  side  must  be  precedent  to  performance  by  the 
other,  either  in  whole  or  in  part ;  *  but  in  such  cases  the  perform- 
ance of  the  last  instalment,  or  of  the  whole  of  the  continuous  act, 
is  generally  regarded  as  concurrent  with  the  duty  of  the  adver- 

tLoud  V.  Pomona  Land  A  Water  Co.,  lOHUl  v,  Grigaby,  35  Cal.  656. 

153  U.   8.  664,  38  L.  ed.  822;   HiH  v.  11  Ink  v.  Kohrig,  23   S.  D.  648,   122 

Fisher,  34  Me.  143;  Kirtz  v.  Peck,  113  N.  W.  594. 

N.  Y.  222;  21  N.  E.  130;  Gale  v.  Best,  1  See  {  2964. 

20  Wis.  44.  2  See  8  2965. 

T  HiU  V.  Grigsby.  35  Cal.  656.  »  See  §  2962. 

•  Glenn  v.  Rochester,  156  N.  Y.  161,  4  See  §§2962  and  2974. 
60  N.  E.  785.  >  See  {f  2951  et  seq. 

•  BohaU  V.  Diller,  41  Cal.  532.  *  See  §§  2951  et  seq. 
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sary  party  to  perform  on  his  side.^  In  such  case  the  party  who  is 
to  perform  in  instalments  can  not  require  the  adversary  party  to 
divide  performance  on  his  part  into  corresponding  instalments,  if 
the  contract  has  not  made  such  provision.*  Under  a  contract  for 
the  sale  of  goods,  which  makes  no  provision  for  payment  in  instal- 
ments, the  seller  can  not  require  the  buyer  to  pay  for  the  instal- 
ments as  they  are  delivered.*  Whether  delay  in  performing  the 
instalments,  which  are  precedent  covenants,  until  performance  of 
the  last  instalment,  which  is  concurrent  with  performance  by  the 
adversary  party,  converts  the  precedent  covenants  into  concurrent 
covenants,  is  a  question  upon  which  there  is  a  conflict  of  authority 
— some  jurisdictions  taking  the  position  that  under  such  circum- 
stances all  the  covenants  on  one  side,  whether  precedent  or  con- 
current, become  concurrent  with  the  covenant  on  the  other  side, 
which  originally  was  concurrent  with  the  covenant  for  performance 
of  the  last  instalment ;  ^  while  in  other  jurisdictions  it  is  held  that 
such  delay  in  performance  does  not  affect  the  relation  of  the  cove- 
nants, and  that  the  covenants  which  were  originally  precedent 
remain  precedent.^*  This  question  frequently  arises  in  contracts  by 
which  the  purchaser  is  to  pay  for  land  in  instalments  and  the 
vendor  is  to  convey  upon  payment  of  the  last  instalment,  or  at 
least  upon  payment  of  some  instalment  after  the  first,  and  the 
purchaser  has  delayed  his  payments  until  the  time  which  is  fixed 
by  the  contract  for  paying  the  instalment  which  is  concurrent  with 
the  duty  of  the  vendor  to  convey  the  realty.  In  some  jurisdictions 
it  is  held  that  under  the  circumstances  the  duty  of  the  purchaser 
to  pay  all  the  instalments  is  co;icurrent  with  the  duty  of  the  vendor 
to  convey  the  realty,  and  that  the  vendor  can  not  recover  any  of 


1  United  States.  In  re  Hellams,  223 
Fed.  460. 

California.  HiU  y.  Grigsby,  35  Cal. 
656. 

Indiana.    Irwin  y.  Lee,  34  Ind.  310. 

Kansas.  Soper  v.  Gabe,  65  Kan.  646, 
41  Pac.  960. 

Michigan.  Pearce  y.  Alward,  163 
Micb.  313,  128  N.  W.  210. 

Hew  Jersey.  Kelly  Gonstmction  Co. 
y.  Hackensack  Brick  Co.,  01  N.  J.  L. 
585,  2  A.  L.  R.  685,  103  Atl.  417. 

New  York.  Beecher  y.  Conradt,  13 
N.  Y.  108;  Eddy  y.  Davis,  116  N.  Y. 
247. 


•  In  re  Hellams,  223  Fed.  460;  Kelly 
Construction  Co.  y.  Hackensack  Brick 
Co.,  01  N.  J.  L.  585,  2  A.  L.  R.  685,  103 
Atl.  417. 

•  In  re  Hellams,  223  Fed.  460;  Kelly 
Constmction  Co.  y.  Hackensack  Brick 
Co.,  01  N.  J.  L.  685,  2  A.  L.  R.  685, 
103  AtL  417. 

ttmn  y.  Grigsby,  35  GaL  656;  Irwin 
y.  Lee,  34  Ind.  310;  Soper  y.  Gabe,  65 
Kan.  646,  41  Pac.  060;  Beecher  y.  Con- 
radt. 13  N.  Y.  108;  Eddy  y.  Davis,  116 
N.  Y.  247. 

llSheeren  v.  Moses,  84  HI.  448; 
Bowen  y.  Bailey,  42  Miss  405. 
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the  instalments  unless  he  is  ready  and  willing  to  convey  and  calls 
upon  the  purchaser  to  perform ;  *'  while  in  other  jurisdictions  it  is 
held  that  the  covenants  which  originally  were  precedent  remain 
precedent.^' 

If  performance  is  to  be  continuous  on  both  sides,  it  may  be  so 
far  concurrent  that  breach  by  either  party  may  operate  as  a  dis- 
charge of  the  adversary  party J^  Under  a  contract  for  the  sale  of 
land,  which  requires  the  vendor  to  replace  trees  or  vines  within  a 
certain  period  of  time,  such  covenant  is  concurrent  with  the  duty 
of  the  adversary  party  to  perform ;  and  a  breach  of  such  covenant 
on  the  part  of  the  vendor  may  be  treated  by  the  purchaser  as  a 
discharge  of  the  contract^*  Under  a  contract  by  which  A  is  to 
take  possession  of  B's  mine  and  operate  it  and  deposit  the  proceeds 
in  a  given  bank  to  B's  credit,  A's  duty  to  perform  is  concurrent 
with  B's  duty  to  allow  A  to  remain  in  possession  of  B's  mine;  and 
A's  act  in  depositing  such  proceeds  in  another  bank  to  his  own 
credit  operates  as  a  discharge  of  B's  covenant.^*  Under  a  marriage 
separation  contract,  the  wrongful  act  of  the  wife  in  committing 
adultery  discharges  the  husband  from  his  duty  to  make  further 
payments." 

§2964.  Specific  illnstrations  of  concurrent  covenants — Con- 
tracts for  the  sale  of  realty.  Under  a  contract  for  the  sale  of  realty 
in  which  no  specific  provision  is  made  as  to  the  order  of  time  at 
which  the  deed  is  to  be  delivered  and  payment  made,  these  acts  are 
concurrent.^    If  the  vendor  under  a  contract  for  the  sale  of  realty 


tlHill  V.  Grigsby,  35  Cal.  656;  Soper 
▼.  Gabe,  55  Kan.  646,  41  Pac.  069; 
Beecher  v.  Conradt,  13  N.  Y.  108;  Eddy 
V.  Davis,  116  N.  Y.  247. 

ISSheeren  v.  Moses,  84  III.  448; 
Bowen  v.  Bailey,  42  Miss.  405. 

14  World's  Fair  Mining  Co.  v.  Powers, 
224  U.  S.  173,  56  L.  ed.  717;  Pearce  v. 
Alward,  163  Mich.  313.  128  N.  W.  210; 
Devine  v.  Devine,  89  N.  J.  Eq.  51,  104 
Atl.  370. 

« Pearce  v.  Alward,  163  Mich.  313, 
128  N.  W.  210. 

W  World's  Fair  Mining  Co.  v.  Powers, 
224  U.  S.  173,  66  L.  ed.  717. 

IT  Devine  v.  Devine,  89  N.  J.  Eq.  51, 
104  Atl.  370. 


t  England.  Jacobs  v.  Revell  [1900], 
2  Ch.  858;  Weston  v.  Savage,  10  Oh. 
Div.  736. 

United  States.  Ankeny  v.  Clark,  148 
U.  S.  345,  37  L.  ed.  476;  Telfener  v. 
Buss,  162  U.  S.  170,  40  L.  ed.  930. 

California.  Hill  v.  Grigsby,  35  Cal. 
656;  Englander  v.  Rogers,  41  Cal.  420; 
Crim  V.  Umbsen,  155  CaL  697,  132  Am. 
St.  Rep.  137,  ia3  Pac.  178. 

District  of  Columbia.  Newman  v. 
Baker,  10  D.  C.  App.  187. 

Idaho.  Boyd  v.  Boley,  26  Ida.  684, 
139  Pac.  139. 

Iowa.  Stonerook  v.  Wisner,  171  la. 
109,  L.  R,  A.  1915E,  834,  153  N.  W.  351: 
Todd  V.  SUte  Bank,  182  la.  276,  166 
N.  W.  593. 
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is  unable  to  make  any  title,  or  if  his  title  is  not  a  marketable  title,' 
or  if  the  title  fails  as  to  a  material  part  of  the  realty  while  the 
contract  is  still  executory,'  as  where  he  attempts  to  sell  land  with- 


Kansas.  Williams  v.  Bricker,  83  Kan 
53,  30  L.  R.  A.  (N.S.)  343,  109  Pac.  998. 

Minnesota.  Howe  ▼.  Coates,  97  Minn. 
886,  4  L.  R.  A.  (N.S.)  1170,  107  N.  W. 
397;  Williams  y.  Gilbert,  120  Minn. 
299,  139  N.  W.  602. 

Mississippi  Johnson  v.  Jackson,  27 
Miss.  498,  61  Am.  Dec.  622. 

Nebraska.  Justice  v.  Button,  89  Neb. 
967,  38  L.  R.  A.  (N.S.)  1,  131  N.  W. 
736. 

New  Jersey.  Rentier  v.  Ramsin,  91 
N.  J.  L.  262,  102  Atl.  351. 

New  York.  Acme  Co.  v.  Scbinasi,  215 
N.  Y.  495,  L.  R.  A.  1916A,  1176,  109  N. 
E.  677. 

Ohio.  Webb  y.  Steyenson,  6  Ohio 
282;  McCoy  y.  Bixbee,  6  Ohio  310; 
Rummington  y.  Kelley,  7  Ohio  (second 
part)  97;  Lewis  y.  White,  16  O.  S.  444; 
Hayes  y.  Skidmore,  27  O.  S.  331 ;  Rau- 
dabaugh  y.  Hart,  61  O.  S.  73,  76  Am. 
St.  Rep.  361,  65  N.  E.  214. 

Oklahoma.  Martin  y.  Spaulding,  40 
Okla.  101,  137  Pac.  882;  Groves  v. 
Stouder,  68  Okla.  744,  161  Pac.  239. 

Oregon.  Frink  y.  Tliomas,  20  Or. 
265,  12  L.  R.  A.  239,  25  Pac.  717. 

Pennsy^yania.  Rugg  y.  Midland 
Realty  Co.,  261  Pa.  St.  453,  104  Atl. 
685. 

Texas.  Gregg  y.  English,  38  Tex. 
139. 

Vermont.  Brown  y.  Aitken,  88  Vt. 
148,  92  Atl.  22. 

West  Virginia.  Watson  y.  Coast,  35 
W.  Va.  463,  14  S.  E.  249;  Clark  y.  Gor- 
don. 35  W.  Va.  735,  14  S.  E.  255. 

Wisconsin.  Arentsen  y.  Moreland, 
122  Wis.  167,  106  Am.  St.  Rep.  951,  65 
L,  R.  A.  973,  99  N.  W.  790. 

2  England.  Weston  v.  Sayage,  10  Ch. 
Div.  736. 


California.  Crim  y.  Umbsen,  155  CaL 
697,  132  Am.  St.  Rep.  137,  103  Pac.  178. 

Idaho.  Boyd  y.  Boley,  25  Ida.  684, 
139  Pac.  139. 

Kansas.  Williams  y.  Bricker,  83 
Kan.  63,  30  L.  R.  A.  (N.S.)  343,  109 
Pac.  998. 

Minnesota.  Howe  y.  Coates,  97  Minn. 
385,  4  L.  R.  A.  (N.S.)  1170,  107  N.  W. 
397;  Williams  y.  Gilbert,  120  Minn. 
299,  139  N.  W.  602. 

Nebraska.  Justice  y.  Button,  89  Neb. 
367.  38  L.  R.  A.  (N.S.)  1,  131  N.  W. 
736. 

Ohio.    Lewis  y.  White,  16  O.  S.  444. 

Oklahoma.  Martin  y.  Spaulding,  40 
Okla.  191,  137  Pac.  882. 

Pennsyhrania.  Rugg  y.  Midland 
Realty  Co.,  261  Pa.  St.  453,  104  AtL 
685. 

Wisconsin.  Arentsen  y.  Moreland, 
122  Wis.  167,  106  Am.  St.  Rep.  951,  65 
L.  R.  A  973,  99  N.  W.  790. 

t  England.  Jacobs  y.  Reyell  [1900], 
2  Ch.  858. 

United  States.  Ankeny  y.  Clark,  148 
U.  S.  346,  37  L.  ed.  475. 

Iowa.  Stonerook  y.  Wisner,  171  la. 
109,  L.  R.  A.  1915E,  834,  153  N.  W.  351. 

New  Jersey.  Reutler  y.  Ramsin,  91 
N.  J.  L.  262,  102  Atl.  351. 

New  York.  Acme  Realty  Co.  y. 
Sohinasi,  215  N.  Y.  495,  L.  R.  A.  1916A, 
1176,  109  N.  E.  677. 

Ohio.  Hayes  y.  Skidmore,  27  O.  S. 
331. 

Oklahoma.  Groyes  y.  Stouder,  68 
Okla.  744,  161  Pac.  239. 

Vermont.  Brown  y.  Aitken,  88  Vt. 
148,  92  Atl.  22. 

Wisconsin.  Arentsen  y.  Moreland, 
122  Wis.  167,  106  Am.  St.  Rep.  951, 
€6  U  R.  A.  973,  99  N.  W.  790. 
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out  having  the  title  to  the  growing  timber  thereon/  or  where  he 
attempts  to  sell  a  building  which  encroaches  on  a  public  street,' 
or  where  he  undertakes  to  sell  an  entire  city  lot,  a  part  of  which 
is  included  in  the  limits  of  a  public  right  of  way,*  he  has  failed  to 
perform  his  covenant,  which  is  concurrent  with  the  covenant  of  the 
purchaser  to  perform;  and  the  purchaser  is  thereby  discharged 
from  such  covenant  on  his  part.  Accordingly,  in  some  jurisdictions, 
one  who  has  bought  a  note  which  is  given  for  the  purchase  of 
realty  and  has  also  bought  the  land  contract,  takes  such  note  sub- 
ject to  the  defense  that  title  to  such  realty  can  not  be  made.^ 

In  like  manner,  the  inability  or  omission  of  the  vendor  to  convey 
free  from  encumbrances,  if  by  the  terms  of  the  contract  he  is  bound 
so  to  do,'  or  his  omission  to  convey  at  all,'  is  in  each  case  a  breach 
of  his  covenant,  which  is  concurrent  with  the  covenant  of  the 
vendee  to  perform;  and  the  vendee  may  treat  such  breach  as  a 
discharge. 

On  the  other  hand,  the  failure  of  the  purchaser  to  pay  the  pur- 
chase price  at  the  time  fixed  by  the  contract,  if  time  is  of  the 
essence  of  such  contract,^'  or  the  failure  of  the  purchaser  to  pay  in 
a  reasonable  time  upon  notice  to  perform,"  is  a  breach  of  his  con- 


«  Arentsen  v.  Moreland,  122  Wis.  167, 
106  Am.  Pt.  Rep.  051,  65  L.  R.  A.  973, 
99  N.  W.  700. 

•  Acme  Realty  Co.  v.  Schinasi,  215  N. 
Y.  405,  L.  R.  A.  1916A,  1176,  100  N. 
E.  577. 

BStoncrook  v.  Wisner,  171  la.  100, 
L.  R.  A.  1015E,  834,  153  N.  W.  351. 

7  Todd  V.  State  Bank,  182  la.  276, 
8  A.  L.  R.  971,  165  N.  W.  693. 

tEnglasd.  In  re  Haedicke  [1901],  2 
Ch.  666. 

California.  Tandy  y.  Waesch,  154 
Cal.  108,  07  Pac.  60. 

Iowa.  Ta^e  v.  McColm,  145  la.  179, 
123  N.  W.  060. 

Minnesota.  Jolinflon  v.  Herbst,  140 
Minn.  147,  167  N.  W.  356. 

Missouri.  Aiple-Hemmelmann  Real 
Estate  Co.  ▼.  Spelbrink,  211  Mo.  67l» 
111  8.  W.  480. 

•  Alabama.  Clark  v.  Bird,  158  Ala. 
278,  132  Am.  St.  Rep.  25,  48  So.  350. 

Michigan.  Droppers  v.  Marnhall,  203 
Mich  173.  4  A.  L.  R.  1266,  168  N.  W. 
1001. 


Minnesota.  Schmidt  v.  Scandinavian 
Canadian  Land  Co.,  136  Minn.  14,  161 
N.  W.  218. 

New  Jersey.  Zimmerman  v.  Bran- 
yan,  62  N.  J.  L.  478,  41  Atf.  680. 

Wisconsin.  Isaacs  v.  Bardon,  114 
Wis.  142,  80  N.  W.  913. 

10  United  States.  Coughran  v.  Bil- 
low. 164  U.  S.  301,  41  L.  ed.  442  faf- 
firming,  Coughran  ▼.  Bigelow,  0  Utah 
260,  34  Pac.  61]. 

Arkansas.  Smith  v.  Berkau,  123  Ark. 
00,  184  S.  W.  420  (obiter). 

California.  Smith  v.  Post,  167  Cal. 
69,  138  Pac.  706. 

Pennsylyania.  Korman  v.  Trainer, 
258  Pa.  St.  362,  101  Atl.  1051. 

Washington.  Benham  v.  Columbia 
Canal  Co.,  74  Wash.  110,  132  Pac.  884; 
Converse  y.  La  Barge,  92  Wash.  282, 
158  Pac.  958. 

It  Fuller  V.  Hovey,  84  Mass.  (2  All.) 
324,  79  Am.  Dec.  782;  Kirby  v.  Harri- 
son, 2  O.  S.  826,  69  Am.  Dec.  677. 
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current  covenant^  for  which  the  vendor  may  treat  the  contract  as 
discharged. 


§  2965.  Contracts  for  the  sale  of  personalty.  Under  a  contract 
for  the  sale  of  personalty,  in  which  no  specific  provision  is  made 
as  to  the  order  in  time  of  payment  and  delivery,  these  acts  are  con- 
current.^ If  the  seller  fails  to  deliver  the  goods  at  the  time  speci- 
fied by  the  contract,  if  such  time  is  of  the  essence,  or  within  a 
reasonable  time,  if  time  is  not  of  the  essence,  such  failure  is  a 
breach  of  a  concurrent  covenant  on  the  part  of  the  seller  for  which 
the  buyer  may  treat  the  contract  as  discharged.*  No  action  can  be 
brought  on  an  underwriting  certificate  by  one  who  is  unable  to 


1  England.  Read  v.  Hutchinson,  3 
Campb.  352. 

United  States.  Delaware,  Lacka- 
iiranna  &  Western  Ry.  v.  United  States, 
231  U.  S.  363,  58  L.  ed.  260. 

Alabama.  Lowy  ▼.  Rosengrant,  106 
Ala.  337,  71  So.  439. 

Arkansas.  Isbell-Brown  Co.  v.  Ste~ 
vens  Grocer  Co.,  118  Ark.  17,  175  S.  W. 
1158. 

California.  Cole  v.  Swanston,  1  Cal. 
61,  52  Am.  Dec.  288;  Eames  v.  Haver, 
111  Cal.  401,  43  Pac.  1120. 

Connecticut.  United  Machinery  Co. 
▼.  Etzel,  80  Conn.  336,  94  Atl.  356. 

Iowa.  Kuhlman  v.  Wood,  81  la.  128, 
46  N.  W.  738;  Rice  v.  Appel,  111  la. 
t54,  82  N.  W.  1001;  Roper  v.  Wells, 
182  la.  237,  165  N.  W.  386. 

Kansas.  Fairbanks  v.  Walker,  76 
Kan.  903,  17  L.  R.  A.  (N.S.)  558,  92 
Pac.  1129. 

Kentucky.  United  States  Fidelity  & 
Guaranty  Co.  v.  Travelers'  Ins.  Ma- 
chine Co.,  167  Ky.  382,  180  S.  W.  815. 

Maryland.  McGratfa  v.  Gegner,  77 
Md.  331,  39  Am.  St.  Rep.  415,  26  Atl. 
602. 

Massachusetts.  Morton  v.  Clark,  181 
Mass.  134,  63  N.  E.  409. 

Michigan.  Lamont  v.  La  Fevre,  96 
Mich.  175,  66  N.  W.  687;  W.  A.  Mc- 
Arthur  Co.  y.  Bank,  122  Mich.  223,  81 
N.  W.  92. 


Minnesota.  Fishback  v.  Van  Dusen, 
33  Minn.  Ill,  22  N.  W.  244;  J.  I.  Case 
Tlireshing  Machine  Co.  v.  Bargabos,  — 
Minn.  —   172  N.  W.  882. 

Nebraska.  Behrends  v.  Beyschlag, 
60  Neb.  304,  69  N.  W.  a35. 

New  Jersey.  Kelly  Conntruction.  Ce. 
v.  Hackensack  Brick  Co.,  91  N.  J.  L. 
585,  2  A.  L.  R.  685,  103  Atl.  417. 

New  York.  Vandegrift  v.  Engineer- 
ing Co.,  161  N.  Y.  436,  48  L.  R.  A.  686, 
55  N.  E.  941. 

Pennsylvania.  White  v.  Wolf,  186 
Pa.  St.  360,  30  Atl.  1011;  Freeh  v.  Lew- 
ia,  218  Pa.  St.  141,  120  .\m.  St.  Rep. 
864,  11  L.  R.  A.  (NS.)  948,  67  Atl.  46 
(payment  waived  by  vendor). 

Rhode  Island.  Marsh  v.  Babcock  (R. 
I.),  68  Atl.  475. 

Wisconsin.  Shores  Lumber  Co.  v. 
Claney,  102  Wis.  236,  78  N.  W.  461; 
Pratt  V.  Mfg.  Co.,  115  Wis.  648,  92  N. 
W.  368;  Fox  v.  Wilkinson,  133  Wis. 
337,  14  L.  R.  A.  (N.S.)  1107.  113  N.  W. 
660;  Stein  v.  Jasculca,  166  Wis.  317, 
162  N.  W.  182. 

JT-owy  V.  Rosengrant,  196  Ala.  337, 
71  So.  439;  Isbell-Brown  Co.  v.  Stevens 
Grocer  Co.,  118  Ark.  17,  176  S.  W. 
1158;  WTiite  v.  Wolf,  186  Pa.  St.  369, 
30  Atl.  1011;  Marsh  v.  Babcock  (R. 
I.),  68  Atl.  476. 
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deliver  the  stock  for  which  the  promisor  has  agreed  to  pay,  at  the 
time  specified  in  the  contract  or  at  least  within  a  reasonable  time 
thereafter.' 

If  the  seller  attempts  to  perform  by  delivering  goods  which  are 
materially  deficient  in  quantity,*  or  in  quality,*  or  if  he  attempts 
to  perform  by  delivering  goods  the  title  to  which  is  materially 
defective  in  whole  or  in  part,*  the  seller  has  broken  a  concurrent 
covenant  on  his  part;  and  the  buyer  may  treat  the  contract  as 
discharged  by  reason  of  such  breach.  On  the  other  hand,  the  duty 
of  the  buyer  to  pay  is  concurrent  with  the  duty  of  the  seller  to 
deliver  in  the  absence  of  any  agreement  for  credit ;  and  the  failure 
of  the  buyer  to  pay  at  the  time  fixed  by  the  contract  for  perform- 
ance and  on  offer  by  the  seller  to  perform,  is  breach  for  which  the 
seller  may  treat  the  contract  as  discharged,  and  refuse  further 
performance.^  In  the  absence  of  a  specific  provision  for  payment 
in  instalments  upon  delivery  in  instalments,  the  seller  who  delivers 
in  instalments  can  not  require  the  buyer  to  pay  until  the  entire 
quantity  of  goods  is  delivered.*  This  general  principle  is  changed 
by  the  provision  of  the  Sale  of  Goods  Act,'  to  the  effect  that 
delivery  of  the  goods  and  payment  of  the  purchase  price  are  con- 
current, in  the  absence  of  some  specific  agreement,  since  this  must 
be  construed  as  meaning  that  payment  is  ooncurrent  with  complete 
delivery.^* 


9 Marsh  v.  Babcock  (R.  I.),  68  Atl. 
475. 

4Kulilman  v.  Wood,  81  la.  128,  46 
N.  W.  738. 

i  United  S.tates.  Delaware,  Lacka- 
wanna &  Western  Ry.  v.  United  States, 
231  U.  S.  363,  58  L.  ed.  260. 

Iowa.  Roper  v.  Wells,  182  la.  237, 
165  N.  W.  385. 

Kansas.  Fairbanks  v.  Walker,  76 
Kan.  903,  17  L.  R.  A.  (N.S.)  558,  92 
Pac.  1129. 

Kentucky.  United  States  Fidelity  & 
Guaranty  Co.  v.  Travelers*  Ina.  Ma- 
chine Co.,  167  Ky.  382,  ISO  S.  W.  815. 

Wisconsin.  Fox  v.  Wilkinson,  133 
Wis.  337,  14  L.  R.  A.  (N.S.)  1107.  113 
N.  W.  669;  Stein  v.  Jasculca,  165  Wis. 
317,  162  N.  W.  182. 


•  Shores  Lumber  Co.  v.  Claney,  102 
Wis.  235,  78  N.  W.  451. 

7  Read  v.  Hutchinson,  3  Campb.  352; 
United  Machinery  Co.  v.  Etzel,  89  Conn. 
336,  04  Atl.  356;  McGrath  v.  Gegner, 
77  Md.  331,  39  Am.  St.  Rep.  415,  26 
Atl.  502;  J.  I.  Case  Threshing  Machine 
Co.  V.  BargaboB,  —  Minn.  — ,  172  N. 
W.  882  (payment  by  check  which  is 
not  honored). 

•  Kelly  Construction  Co.  v.  Hacken- 
sack  Brick  Co.,  91  N.  J.  L.  685,  2  A. 
L.  R.  685,   103  Atl.  417. 

•  See  §  42,  Sale  of  Goods  Act. 

10  Kelly  Construction  Co.  v.  Hacken- 
sack  Brick  Co.,  91  N.  J.  L.  586,  2  A. 
L.  R.  685,  103  Atl.  417. 
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§  2966.  Other  contracts.  While  a  carrier  may  require  prepay- 
ment of  freight  before  he  transports  the  goods,^  he  may  transport 
the  goods  without  requiring  a  payment  of  freight;  and  in  such  a 
case  his  duty  to  deliver  the  goods  is  concurrent  with  the  duty  of 
the  consignee  to  pay  therefor.*  A  contract  between  two  persons  to 
intermarry  is  a  contract  which  is  made  up  of  concurrent  covenants 
which  from  their  nature  must  be  performed  at  the  same  time.' 

§2967.  Concurrent  covenants— Method  of  putting  adversaxy 
party  in  default — ^Duty  to  perform  in  advance.  If  the  covenants 
are  concurrent,  one  party  can  not  be  required  to  perform  while  the 
other  party  has  not  yet  performed  and  is  not  able  and  willing  to 
perform.^  The  purchaser  can  not  be  compelled  to  pay  before  the 
seller  has  delivered  substantially  all  of  the  goods  which  he  has 
agreed  to  deliver.*  If  a  building  contract  provides  for  payment  at 
a  certain  date  upon  completion,  the  owner  can  not  be  compelled  to 
pay  on  such  date  if  the  contractor  has  not  yet  completed  the  per- 
formance of  his  covenants.'  If  the  covenants  are  concurrent,  the 
fact  that  one  of  the  parties  is  unable  to  perform  before  the  adver- 
sary party  is  able  and  willing  to  perform,  and  offers  performance 
on  his  part,  does  not  of  itself  discharge  the  contract.* 

§2968.  Concurrent  covenants  —  Necessity  of  formal  tender. 

Language  is  occasionally  used  which  seems  to  imply  that  a  formal 


1  See  i  2056. 

a  New  York,  N.  H.  &  H.  R.  Ry.  v. 
Porter,  220  Mass.  547,  108  N.  E.  409; 
McEachran  v.  Grand  Trunk  Ry.  Co., 
115  Mich.  318,  73  K.  W.  231 ;  Atchison 
T.  &,  S.  F.  Ry.  V.  Foster  Lumber  Co., 
31  Okla.  061,  122  Pac.  139;  Atchison 
T.  &  S.  F.  Ry.  V.  Ehret,  52  Okla.  368, 
152  Pac.  1107;  Gates  v.  Bekins,  44 
Wash.  422,  87   Pac.  505. 

3  England.  Gough  v.  Farr,  2  Car.  & 
P.  631. 

Indiana.  Shellenbarger  v.  Blake,  67 
Ind.  75. 

Iowa.  Lemke  v.  Franzenburg,  159 
la.  466,   141   N.   W.  .332. 

Kentucky.  Burks  v.  Shain,  5  Ky. 
(2  Bibb.)  341,  5  Am.  Dec.  616;  Bum- 


ham  V.  Com  well,  55  Ky.  (16  B.  Mon.) 
284. 

New  Hampshire.  CroBAett  v.  Brack- 
ett,  —  N.  H.  — ,  106  Atl.  5. 

New  Jersey.  Coil  v.  Wallace,  24  N. 
J.  L.  291. 

Rhode  Island.  Clark  v.  Corey,  24 
R.  I.  137.  .52  Atl.  811. 

1  Kelly  Construction  Co.  v.  Hacken- 
sack  Brick  Co.,  91  N.  J.  L.  685,  2  A 
L.  R.  685,  103  Atl.  417;  Clermont  Co. 
V.  Robb,  5  Ohio  400.  '" 

2  Kelly  Construction  Co.  v.  Hacken- 
sack  Brick  Co.,  91  N.  J.  L.  685,  2  A. 
L.  R.  685,  103  Atl.  417. 

3  Clermont  Co.  v.  Robb,  5  Ohio  490. 

4  Page  V.  Ford,  65  Or.  450,  45  L.  R. 
A.    (N.S.)    247,   131  Pac.   1013. 
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tender  is  necessaryj  A  formal  tender,  however,  while  frequently 
the  most  satisfactory  method  of  putting  the  adversary  party  in 
default,  is  not  absolutely  necessary.  It  is  sufficient  if  one  of  the 
parties  to  a  contract  in  which  the  covenants  are  concurrent  is 
ready  and  willing  to  perform  and  notifies  the  adversary  party  of 
such  readiness  and  willingness  and  calls  upon  him  to  perform, 
without  making  a  formal  tender.^  While  it  is  sometimes  said  that 
the  consignee  must  tender  the  freight,  in  order  to  recover  the 
goods,'  this 'ordinarily  means  that  the  consignee  can  not  demand 
delivery  of  the  goods  without  paying  the  freight,  and  does  not 
require  a  formal  tender  on  his  part. 

§2969.  Concurrent  covenants — Snfficiency  of  readiness  and 
willingness  to  perform  and  demand  for  performance.    If  one  of  the 

parties  is  able,  ready  and  willing  to  perform,  gives  notice  to  the 
other  of  that  fact  and  demands  performance,  this  is  sufficient  to 
put  the  other  in  default  if  performance  is  refused.^  Mere  readiness 
and  willingness  to  perform  without  present  ability  is  not  sufficient.^ 
A  and  B  entered  into  a  contract  whereby  each  was  to  furnish  a 
machine  for  making  shingles  and  B  was  to  furnish  the  power;  A 
was  to  operate  the  machines  and  B  was  to  pay  him  for  all  shingles 
manufactured.  A  furnished  a  machine  which  was  levied  upon  by 
his  vendor  for  the  unpaid  purchase  price  and  removed.  A's  willing- 
ness and  readiness  to  perform  were  held  not  sufficient  if  he  was 
unable  to  furnish  the  machine.'     An  oiBfer  to   convey  the   thing 


1  Delaware  Trust  Co.  v.  Calm,  195 
N.  Y.  231,  88  N.  £.  53;  Rosenthal  Paper 
Co.  v.  National  Folding  Box  &  Paper 
Co.,  226  N.  Y.  313,  123  N.  E.  766;  Ink 
V.  Rohrig,  23  S.  D.  548,  122  N.  W.  594. 

2 England.  Jones  v.  Barkley,  2 
DougL  684. 

Alabama.  Saunders  v.  McDonough, 
191  Ala.  119,  67  So.  591. 

Connecticut.  Nothe  v.  Nomer,  54 
Conn.  826,  8  Atl.  134. 

Delaware.  Houston  v.  Spruance,  4 
Har.  (Del.)   117. 

Massachusetts.  Scanlan  v.  Geddes, 
112  Mass.  16. 

Michigan.  Miller  v.  Smith,  140  Mich. 
624,  103  N.  W.  872. 


Missouri.  Curtis  ▼.  Sexton,  201  Mo. 
217,  100  S.  W.  17. 

Ohio.  Raudabaugh  v.  Hart,  61  O. 
S.  73,  76  Am.  St.  Rep.  361,  55  N.  E. 
214;  George  Wiedemann  Brewing  Co. 
V.  Maxwell,  78  O.  S.  54,  84  N.  B.  595. 

Vennont    Cobb  v.  Hall,  33  Vt.  233. 

SMcEachran  v.  Grand  Trunk  Ry., 
115  Mich.  318,  73  N.  W.  231;  Atchison 
T.  &  S.  F.  Ry.  V.  Foster  Lumber  Co., 
31  Okla.  661,  122  Pac.  139. 

1  Adams  y.  Turner,  73  Conn.  38,  46 
Atl.  247;  Frenzer  v.  Dufrene,  68  Neb. 
432,  78  N.  W.  719. 

2  Leek  Milling  Co.  ▼.  Langford,  81 
Miss.  728,  33  So.  492. 

SLeek  Milling  Co.  v.  Langford,  81 
Miss.  728,  33  So.  492. 
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agreed  upon,  such  as  a  patent  right,^  is,  if  refused,  enough  to  put 
the  adversary  party  in  default.  So  if  A,  who  has  agreed  to  furnish 
to  B  all  the  tin  cans  used  in  B*s  factory  for  a  year,  is  unable  on 
B's  demand  to  furnish  cans  needed,  B  does  not  violate  the  contract 
by  buying  cans  elsewhere.'  Under  a  contract  whereby  a  railroad 
company  agrees  to  furnish  a  certain  amount  of  grain  annually  for 
storage  at  a  certain  elevator,  the  elevator  company  must  be  ready 
and  willing  to  store  such  grain  in  order  to  put  the  railroad  in 
default ;  and  if  it  is  not  able  to  store  the  grain  tendered,  the  rail- 
road is  discharged  from  tendering  the  amount  agreed  upon.'  Under 
a  contract  to  construct  a  creamery  and  cold-storage  building  to  be 
built  under  a  certain  patent,  and  to  furnish  a  patent  deed  from  the 
owner  of  the  patent  conveying  all  rights  thereunder,  delivery  or 
tender  of  such  patent  deed  must  be  made  before  the  contract  price 
can  be  recovered.^ 


§  2970.  Concurrent  covenants — Necessity  of  readinesa  and  will- 
ingness to  perform  and  demand  for  performance.  Either  party  must 
be  ready  and  willing  to  perform  and  must  give  notice  thereof  to 
the  adversary  party,  to  put  such  adversary  party  in  default.^  To 
put  the  one  party  in  default  the  other  must  either  tender  perform- 
ance,* or  without  formal  tender  of  performance,  must  be  ready  and 
willing  to  perform,  must  offer  to  perform  and  demand  performance 
of  the  adversary  party.'  Without  such  offer  and  demand  the  ad- 
versary party  is  not  in  default,  either  for  the  purpose  of  consider- 


4iMam8  V.  Turner,  73  Conn.  3S,  46 
Atl.  247. 

•  E.  C.  Dailey  Co.  v.  Can  Co.,  1^8 
Mich.  691,  87  N.  W.  761. 

i  Chicago,  Milwaukee  &,  St.  Paul  Ry. 
v.  Hoyt,  140  U.  S.  1,  37  L.  ed.  625; 
Dunlap  V.  Chicago,  Milwaukee  &  St. 
Paul  Ry,  151  111.  409,  428,  38  N.  E. 
89,  96. 

7  Davis  y.  JefTris,  5  S.  D.  352,  363, 
68  N.  \V.  816,  928. 

1  Colorado.  Webb  v.  Smith,  6  Colo. 
366. 

Louisiana.  J.  G.  Wagner  Co.  y.  Mun- 
roe,  62  La.  Ann.  2132,  28  So.  220. 

Maine.  Howe  y.  Huntington,  16  Me. 
360. 

Nebraska.  Frenzer  y.  Dufrene,  68 
Keb.  432,  78  N.  W.  710. 


New  Hampshire.  Crossett  y.  Brack- 
ett   (N.  H.),   106  Atl.  6. 

Ohio.  Webb  y.  Stevenson,  6  Ohio 
282;  McCoy  y.  Bixbee,  6  Ohio  310; 
Raudabaugh  y.  Hart,  61  O.  S.  73,  70 
Am.   St.   Rep.  361,  65  N.  E.  214. 

Oregon.  Longfellow  y.  Huffman,  49 
Or.  486,  00  Pac.  007. 

fihode  Island.  Marsh  y.  Baboock  (R. 
I.),  68  AtL  475. 

Virginia.  Camp  y.  Wilson,  97  Va. 
265,  33  S.  E.  691. 

2Vandegrift  y.  Cowles  Engineering 
Co.,  161  N.  Y.  436,  48  L.  R.  A.  686, 
66  N.  E.  941. 

SEames  y.  Haver,  111  Cal.  401,  43 
Pac.  1120;  Raudabaugh  v.  Hart,  61  O. 
S.  73,  76  Am.  St.  Rep.  361,  65  N.  E. 
214. 
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ing  the  contract  as  discharged,  or  for  the  purpose  of  recovering 
damages/  Neither  party  can  treat  the  other  as  being  in  default 
either  for  the  purpose  of  considering  the  contract  as  discharged,' 
or  for  bringing  an  action  for  damages,*  or  for  the  purpose  of 
enabling  the  vendor  to  forfeit  such  part  of  the  purchase  money  as 
has  been  paid  in,'  without  either  tendering  performance  or  notify- 
ing the  adversary  party  of  his  willingness  to  perform  and  demand- 
ing performance  by  him. 

Readiness  and  willingness  to  perform  are  not  sufficient  without 
tender  or  notice  to  the  adversary  party  of  such  readiness  and  will- 
ingness, together  with  a  demand  for  performance.* 

Since  a  contract  between  two  parties  to  intermarry  is  made  up 
of  Concurrent  covenants,  neither  party  can  put  the  other  in  default 
without  offering  performance  and  calling  on  the  other  to  perform,* 
unless  the  adversary  party  has  renounced  such  contract,  or  has  done 
some  other  act  to  excuse  such  offer.  While  it  has  been  said  that 
the  woman  need  not  offer  to  perform,^*  apparently  on  the  theory 


4  Campbell  v.  Moran  Bros.  Co.,  97 
Fed.  477,  38  C.  C.  A.  293;  Vandegrift 
V.  Engineering  Co.,  161  N.  Y.  435,  48 
L.  R.  A.  685,  55  N.  E.  941 ;  Raudabaugh 
V.  Hart,  61  0.  S.  73,  76  Am.  St.  Rep. 
361,  65  N.  E.  214. 

.  •  Ludlow  V.  Cooper,  4  O.  S.  1 ;  Frink 
V.  Thomas,  20  Or.  265,  12  L.  R.  A. 
239,  25  Pac.  717. 

The  vendor  can  not  avoid: 

California.  Avila  v.  Pereira,  120  Cal. 
589,  52  Pac.  840. 

Iowa.  Gaughen  v.  Kerr,  99  la.  214, 
68  N.  W.  694. 

BUchigan.  Coming  v.  Loomis,  111 
Mich.  23,  69  N.  W.  85. 

Minnesota.  Johnson  v.  Eklund,  72 
Minn.  195,  75  N.  W.  14. 

South  Dakota.  McPherson  v.  Fargo, 
10  S.  D.  611,  65  Am.  St.  Rep.  723, 
74  N.  W.  1067. 

Vendee  can  not  avoid.  Mahan  v. 
aose,  63  Minn.  21,  65  N.  W.  95. 

•  Raudabaugh  v.  Hart,  61  O.  S.  73, 
76  Am.   St.  Rep.   361,   55   N.   E.   214. 

7  Gaughen  v.  Kerr,  99  la.  214,  68  N. 
W.  694;  Coming  v.  Loomis,  111  Mich. 
23,  69  N.  W.  85;  Johnson  v.  Eklund, 
72  Minn.  195,  75  N.  W.  14;  Frink  v. 


Thomas,  20  Or.  265,  12  L.  R.  A.  239, 

25  Pac.  717. 

t  Campbell  v.  Moran  Bros.  Co.,  97 
Fed.  477,  38  C.  C.  A.  293;  Eames  v. 
Haver,  111  Cal.  401,  43  Pac.  1120; 
Vandegrift  v.  Cowles  Engineering  Co., 
101  N.  Y.  435,  48  L.  R.  A.  685,  55  N. 
E.  941;  Raudabaugh  v.  Hart,  61  O.  S. 
73,  76  Am.  St.  Rep.  361,  65  N.  E.  214. 

9  England.  Gough  v.  Farr,  2  Car.  & 
P.  631    (obiter).  ^ 

Iowa.  Lemke  v.  Franzenburg,  159 
la.  466,   141   N.  W.  332. 

Kentucky.  Burks  v.  Shain,  5  Ky. 
(2  Bibb.)  341,  5  Am.  Dec  616;  Bum- 
ham  v.  Comwell,  55  Ky.  (16  B.  Mon.) 
284. 

New  Hampshire.  Crossett  v.  Brack- 
ett,  —  N.  H.  — ,  105  AtL  6. 

New  Jersey.  Coil  v.  Wallace,  24  N. 
J.  L,  291. 

Rhode  Island.  Gark  v.  Corey,  24 
R.  I.  137,  52  Atl.  811. 

10  Seymour  v.  Gartside,  2  Dowl.  & 
R.  55;  Kelley  v.  Brennan,  18  R.  I.  41, 

26  AtL  346;  Gark  v.  Corey,  24  R,  I. 
137,  52  AtL  811  (dissenting  opinion); 
Parkinson  v.  Murphy,  —  R.  I.  — ,  107 
Atl.  235. 
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that  her  modesty  would  forbid  her  making  such  offer  before  she 
institutes  a  suit  for  breach  of  promise,  this  statement  has 
ordinarily  been  made  in  eases  in  which  the  declaration  showed  a 
request  for  performance  on  her  part,^'  or  in  which  the  adversary 
party  had  refused  to  perform,"  or  in  which  the  adversary  party 
had  so  delayed  performance  as  to  indicate  a  refusal  on  his  part  by 
his  acts." 

As  in  the  case  of  other  contracts,^^  a  refusal  on  the  part  of  one 
of  the  parties  to  perform  gives  a  cause  of  action  with:^ut  further 
request  on  the  part  of  the  adversary  party  for  performance."  While 
renunciation  of  a  contract  in  advance  may  excuse  offer  to  perform 
by  one  who  wishes  to  maintain  an  action  for  breach  of  such  con- 
tract, it  is  said,  however,  that  it  docs  not  excuse  the  performance 
of  concurrent  covenants."  If  A  has  agreed  to  sell  certain  property 
and  to  credit  the  price  thereof  upon  his  note  which  is  held  by  B, 
and  on  A's  renunciation  B  sells  such  note  to  X,  B  can  nrot  recover 
from  A,  since  if  B  was  not  ready  to  perform,  he  could  not  have 
received  such  credit."  This  result  is  reached  for  the  reason  that 
discharge  from  the  duty  to  perform  a  covenant  does  not  have  the 
same  consequences  as  the  performance  of  the  covenant. 


D.    INDEPENDENT  COVENANTS 

§2971.  Independent    covenants — ^Definition   and   nature.     A 

covenant  is  said  to  be  independent  if  the  performance  of  such 
covenant  by  the  party  who  is  bound  thereby  is  not  related  in  any 
way  to  the  duty  of  the  adversary  party  to  perform  the  covenants 
which,  by  the  terms  of  the  contract,  are  to  be  performed  on  his 
part.^    While,  in  the  earlier  cases,  there  was  a  strong  presumption 


11  Seymoar  ▼.  Gartside^  2  Dowl.  & 
R.  65. 

12KelIey  v.  Brennan,  18  R.  I.  41, 
25  Atl.  346;  Parkinson  v.  Murphy,  — 
R.  I.  — ,  107  Atl.  235. 

19Se7moiir  v.  Gartside,  2  Dowl.  & 
R.  55. 

1^  See  §§  2881  et  seq. 

WGough  V.  Farr,  2  Car.  k  P.  031. 

1i  Longfellow  ▼.  Huffman,  49  Or.  486, 
90  Pac   907. 

17  Longfellow  ▼.  Huffman,  49  Or.  486, 
90  Pac   907. 

1  England.    Ware  v.  Chappell,  Style 


186;  Boone  v.  Eyre,  1  H.  Bl.  273,  note; 
Bellini  v.  Gye,  1  Q.  B.  D.  183;  Camp- 
bell V.  Jones,  6  T.  R.  570. 

United  States.  Emigrant  Companj 
v.  Adama  County,  100  U.  S.  61,  26 
L.  ed.  563;  Mercantile  Trust  Co.  v. 
Hensey,  205  U.  S.  298,  51  L.  ed.  811 
[affirming.  Mercantile  Trust  Co.  ▼. 
Hensey,  27  D.  C.  App.  210];  Kauff- 
man  ▼.  Raeder,  108  Fed.  171,  54  L. 
R.  A.  247.  47  C.  C.  A.  278. 

CalifoniA.  Fresno  Canal  &  Irriga- 
tion Co.  Y.  Perrin,  170  Cal.  411,  149 
Pac.  805. 
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their,  relation  to  one  another  seems  to  be  determined  by  their  rela- 
tion when  the  contract  is  made  and  not  to  be  affected  by  the  stage 
of  performance  which  has  been  reached  when  the  question  of  the 
relation  of  such  covenants  arises;*  and,  accordingly,  the  fact  that 
in  the  actual  course  of  performance  each  party  becomes  bound  to 
perform  before  either  seeks  to  enforce  performance  of  such  cove- 
nant, does  not  prevent  the  covenant  from  being  treated  as  inde- 
pendent/ 


§  2973.  Covenants  to  be  performed  at  different  and  tmrelated 
times — Specific  illustrations.  Covenants  by  which  an  irrigation 
company  agrees  to  furnish  water  continuously  for  a  given  period, 
and  a  land  owner  agrees  to  pay  therefor  in  annual  payments,  have 
been  held  to  be  independent  on  the  theory  that  performance  is  to 
take  place  at  different  times,  so  that  failure  of  the  land  owner  to 
make  a  payment  docs  not  discharge  the  irrigation  company  from 
its  duty  to  furnish  waterj  Under  a  contract  by  which  A  agrees  to 
sell  land  to  B  and  to  furnish  water  in  the  future  at  a  given  amount 
per  annum  for  a  period  which  exceeds  the  time  at  which  B  is  to 
pay  for  the  land,  the  covenant  to  furnish  water  is  held  to  be  inde- 
pendent of  A's  covenant  to  sell  the  land,  so  that  if  B  fails  to  pay 
for  the  land  in  accordance  w^ith  the  terms  of  the  contract,  A  may 


3  Goldeborough  v.  Orr,  21  U.  S.  (8 
Wheat.)   217,  6  L.  ed.  600. 

4  Goldsborough  v.  Orr,  21  U.  S.  (8 
Wheat.)   217,  5  L.  ed.  600. 

1  FresDo  Caoal  &  Irrigation  Co.  ▼. 
Penrin,  170  Cal.  411,  IW  Pac.  805. 

"But  the  covenants  are  not  depend- 
ent or  concurrent.  The  water  was  to 
be  furnished,  when  wanted,  continu- 
ously from  February  10,  1897,  to  Feb- 
ruary 16,  1921,  while  the  payments 
were  to  be  made  annually  as  aforesaid. 
The  furnishing  of  the  water  for  the 
first  six  months  could  not  be  dependent 
upon  or  concurrent  with  the  payment 
to  be  made  in  the  following  Septem- 
ber. The  same  would  be  true  of  each 
succeeding  year,  upon  the  plaintiff's 
election  not  to  terminate  the  agree- 
mentfl  bv  reason  of  the  failure  of  the 
defendant  to  pay.  ^Vhere  the  cove- 
nants of  the  respective  parties  are  to 
be  performed  at  different  times  they 


are  held  to  be  independent  and  the 
breach  by  one  party  of  his  covenant 
does  not  excuse  the  performance  by 
the  other  of  his  covenant  or  relieve 
him  of  liability  for  damages  for  a 
breach  thereof.  S.  P.  R.  R.  Co.  v. 
Allen,  112  Cal.  461,  44  Pac.  796;  Front 
St.  M.  &  O.  R.  R.  Co.  v.  Butler,  60  Cal. 
677;  Bank  of  Woodland  v.  Duncan, 
117  Cal.  412,  49  Pac.  414;  Deacon  v. 
Blodget,  111  Cal.  418,  44  Pac.  150. 
Upon  these  facts,  the  most  that  the 
plaintiff  can  claim  on  account  of  the 
failure  of  the  defendant  to  make  the 
payments  is  the  right  to  recover  the 
same  and  to  have  the  amount  thereof 
Bet  off  pro  tanto  against  such  damage 
as  the  defendant  has  shown  from  the 
failure  of  the  plaintiff  to  deliver 
water."  Fresno  Canal  &  Irrigation 
Co.  V.  Perrin,  170  Cal.  411,  149  Pac. 
805. 
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avoid  without  showing  that  he  has  furnished  the  water.^  Many  of 
the  cases  in  which  covenants  are  held  to  be  independent  for  this 
reason,  are  also  illustrations  of  the  general  principle  that  covenants, 
at  least  of  a  minor  character,  which  do  not  form  the  entire  consid- 
eration for  the  covenants  of  the  adversary  party,  are  to  be  regarded 
as  independent.'  If  the  purchaser  of  realty  gives  a  note  to  fall 
due  in  one  day  after  date,  no  time  for  performance  is  fixed,  and  the 
covenants  are  said  to  be  independent/  If  a  contract  for  the  sale 
of  goods  provides  that  the  purchase  price  is  to  be  paid  in  a  certain 
time,  and  that  defective  parts  are  to  be  replaced  during  a  longer 
period,  the  covenants  are  said  to  be  independent.'  Under  a  con- 
tract whereby  A  agrees  to  guarantee  the  payment  of  X's  debt  to 
B  in  consideration  of  an  extension  of  time  on  prior  debts,  and  also 
in  consideration  of  B's  extending  credit  to  X  on  X's  demand 
therefor,  the  covenant  for  future  credit  is  said  to  be  independent.* 
Under  a  contract  by  which  A  agrees  to  subscribe  for  a  certain 
amount  of  stock  in  the  X  Company,  and  the  X  Company  agrees  to 
increase  its  stock  to  secure  a  lumber  yard  and  dock  facilities  and 
bona  fide  subscriptions  of  a  certain  amount  to  be  paid  in  a  certain 
time,  the  covenant  fixing  the  time  for  the  payment  of  such  sub- 
scriptions is  independent  of  A's  covenant  to  pay  for  the  stock 
which  he  has  subscribed.^  If  A  sells  stock  to  B  under  a  contract 
by  which  A  agrees  to  pay  a  certain  amount  annually  to  B  if  the 
corporation  does  not  declare  a  dividend  equal  to  such  amount,  and 
by  which  A  also  agrees  to  repurchase  such  stock  from  B  if  the 
corporation  fails  to  pay  such  dividend,  such  covenants  are  so  far 
independent  that  B  may  require  A  to  repurchase  such  stock  upon 
the  failure  of  the  corporation  to  pay  such  dividend,  although  A 
offers  to  pay  the  amount  which  he  has  agreed  to  pay.*  If  A  agrees 
to  furnish  instruction  to  B,  and  B  agrees  to  pay  therefor  in  instal- 
ments, the  covenants  are  independent  if  the  instruction  is  not  to  be 
completed  until  after  the  last  payment  is  due.*   If  A  agrees  to  furnish 


2  Spokane  Canal  Co.  ▼.  Coffman,  54 
Wash.   645,    103   Pac.   1106. 

See  also,  Benham  v.  Columbia  Canal 
Co.,  74  Wash.  110,  132  Pac.  884,  in 
which  case,  however,  the  purchaser 
was  in  default  first. 

3  See  f  2974. 

4McRaven  v.   Crisler,  53   Miss.   642. 
I  Kinney  v.  Federal  Laundry  Co.,  75 
N.  J.  L.  497.  68  Atl.  111. 


•  United  &  Globe  Rubber  Mfg.  Co. 
V.  Conard.  80  N.  J.  L.  286,  78  Atl.  203. 

^  Pacific  Mill  Co.  v.  Inman,  46  Or. 
352,  114  Am.  St.  Rep.  873,  80  Pac.  424. 

•  Marinovich  v.  Kilbum,  153  Cal.  638, 
96  Pac.  303. 

3  International  Text-book  Co.  v. 
Martin,  221  Mass.  1,  108  N.  E.  469. 

The  same  result  has  been  reached 
where  the  instruction  might  or  might 
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machinery  to  B  and  to  furnish  a  man  to  install  such  machinery,  and 
B  agrees  to  pay  within  a  certain  time  after  he  has  received  the  ship- 
ping documents,  the  covenant  to  furnish  a  man  to  install  the  ma- 
chinery is  independent  of  the  covenant  to  pay  for  such  goodsJ*  A 
covenant  to  construct  a  railroad  is  not  a  condition  precedent  to  the 
payment  of  royalties,  under  a  lease,  -which  are  to  be  paid  beginning 
two  months  after  possession  is  taken  under  the  lease,  while  no  part  of 
the  road  is  to  be  built  till  twelve  months  after  possession  is  taken, 
part  eighteen  months  after  possession  is  taken,  and  another  part 
six  months  after  demand  by  the  lessee^'  Where  A  gave  to  B  his 
non-negotiable  note,  secured  by  mortgage,  and  B  agreed  in  con- 
sideration thereof  to  satisfy  certain  debts  due  from  A  which  were 
liens  on  the  mortgaged  realty,  no  time  being  fixed  for  such  pay- 
ment, B's  covenant  is  independent  and  if  broken  is  not  the  basis 
for  a  suit  to  cancel  the  note  for  failure  of  consideration^^  If  cove- 
nants by  a  land  company  to  build  a  side-track  ** promptly"  to  a 
certain  factory,  and  when  such  factory  was  completed  and  in  suc- 
cessful operation  to  buy  certain  stock,  the  first  covenant  is  inde- 
pendent and  the  completion  of  the  factory  is  not  a  condition  prece- 
dent thereto."  A  agreed  to  pay  to  B  a  certain  note  on  February 
15,  1819,  under  a  contract,  a  consideration  for  which  was  B's  prom- 
ise to  deliver  to  A  a  ceriain  amount  of  lumber,  one-half  in  the  year 
1818  and  the  other  half  during  the  year  1819  as  A  should  require  it. 
It  was  held  that  inasmuch  as  A  might  require  the  lumber,  deliver- 
able in  1819,  either  all  before  the  date  on  which  the  note  came  due, 
or  all  after  that  date,  or  part  before  and  part  after,  his  promise 
to  pay  the  note  was  a  covenant  independent  of  B's  covenant  to 
deliver.^* 


§  2974.  Covenant  which  forms  part  of  consideratioxL    A  cove- 
nant by  one  party  which  does  not  form  the  entire  consideration  for 


not  be  completed  before  the  time  fixed 
for  the  payment  of  the  last  instal- 
ment. Campbell  v.  Jones.  6  T.  R. 
570. 

10  Lombard  Water-wheel  Governor 
Co.  V.  Great  Northern  Paper  Co.,  101 
Me.  114,  6  L.  R.  A.  (NS.)  180,  «3  Atl. 
555. 

11  Central  Appalachian  Co.  v.  Bu- 
chanan, 73  Fed.  1006. 

12Troii8on  v.  Colby  University,  9  N. 
D.  550,  84  N.  W.  474. 


For  a  similar  case,  except  that  the 
decision  rests  on  the  principle  that  B's 
covenant  goes  to  part  of  the  considera- 
tion onl}',  see  Emi<rrant  Company  v. 
Adams  County,  100  U.  S.  61,  25  L.  ed. 
663. 

1>  Southern  Pine  Fibre  Co.  v.  Land 
Co.,  53  Fed.  318. 

14  Goldsborough  v.  Orr,  21  U.  8.  (8 
Wheat.)   217.  5  L.  ed.  600. 
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the  covenants  to  be  performed  by  the  adversary  party,  but  which 
forms  only  a  part  of  such  consideration,  is  held  to  be  an  independ- 
ent covenant,^  at  least  if  such  covenant  is  not  the  vital  or  material 


1  England.  Boone  v.  Eyre,  1  H.  Bl. 
273,  note;  Bach  v.  Owen,  5  T.  R.  400. 

United  States.  Emigrant  Company 
y.  Adamfl  County,  100  U.  S.  61,  25  L. 
ed.  563;  Mercantile  Trust  Co.  v.  Hen- 
eey,  205  U.  S.  298,  51  L.  ed.  811  [af- 
firming  Mercantile  Trust  Co.  v.  Ilen- 
sey,  27  D.  C.  App.  210] ;  Kauffman  v. 
Raeder,  108  Fed.  171,  54  L.  R.  A.  247, 
47  C.  C.  A.  278. 

Arkansas.  Mena  v.  Tomlinson,  113 
Ark.  166.  175  S.  W.  1187. 

Illinois.  Palmer  v.  Britannia  Co., 
188  111.  508,  59  N.  E.  247. 

Iowa.  Gait  v.  Provan,  131  la.  277, 
108  N.  W.  760. 

Kansas.  Loveland  ▼.  Kibbey,  103 
Kan.  202,  173  Pac.  976. 

Kentucky.  Big  Run  Coal  Co.  v. 
Employers'  Indemnity  Co.,  163  Ky. 
506,  174  S.  W.  25. 

Lonisiana.  Hart  ▼.  Tremont  Lum- 
ber Co.,  131  La.  847,  60  So.  368. 

Maryland.  Havre  De  Grace  Real 
Estate  &  Power  Co.  v.  Havre  De  Grace, 
102  Md.  33,  61  Atl.  662. 

Hassaclmsetts.  Wiley  ▼.  Athol,  150 
Maw.  426.  6  L.  R.  A.  342,  23  N.  E.  311. 

Michigan.  Gates  v.  Detroit  &  M. 
Rv.  Co.,  147  Mich.  523,  111  N.  W.  101. 

Missouri.  Turner  v.  Mellier,  59  ^lo. 
526. 

North  Carolina.  Statesville  Flour 
Mills  Co.  V.  Wayne  Distributing  Co., 
171  N.  Car.  708.  88  S.  E.  771. 

Ohio.    Gould  V.  Brown,  6  O.  S.  538. 

Oregon.  Pacific  Mill  Co.  ▼.  Inman, 
46  Or.  352,  114  Am.  St.  Rep.  873,  80 
Pac.  424. 

Vermont.  Tichnor  v.  Evans,  92  Vt. 
278,  L.  R.  A.  1918C,  1025,  102  Atl.  103L 

Washington.  Crampton  ▼.  McLaugh- 
lin Realty  Co.,  51  Wash.  525,  21  L.  R, 
A.   (X.S.)   823,  99  Pac.  586. 

Wisconsin.  Bibelhaugen  v.  Bibel- 
hausen,  150  Wis.  365,  150  N.  W.  516. 

roNTR  ACTS— VOL-   V — 24 


"The  defense  is  predicated  upon  (lie 
doctrine,  frequently  approved  by  this 
court,  that  a  breach  that  goes  to  the 
essence  of  the  contract  operates  as  a 
discharge  of  it.  This  rule  will  not 
avail  the  defendant.  It  is  not.  every 
breach  that  goes  to  the  es-^ence.  It 
gives  rise  to  an  action  for  damapre^s, 
but  it  does  not  necessarily  justify  a 
refusal  to  perform.  Where,  as  here, 
the  stipulation  goes  only  to  a  part  of 
the  consideration,  and  may  be  com- 
pensated for  in  damages,  its  breach 
does  not  relieve  the  other  party  from 
performance.  In  such  cases,  the  broken 
promise  is  an  independent  undertaking 
and  not  a  condition  precedent.  Kauff- 
man V.  Raeder,  108  Fed.  171,  47  C.  C. 
A.  278,  54  L.  R.  A.  247;  lx)\vber  v. 
Bnngs,  2  Wall.  728,  17  L.  ed.  768.  See 
Rioux  V.  Ryegate  Brick  Co.,  72  Vt.  at 
p.  155,  47  Atl-  406.  In  order  to  oper- 
ate as  a  discharge  or  give  rise  to  a 
right  of  rescission,  the  partial  failure 
to  perform  must  go  the  very  root  of 
the  contract.  Chamberlin  v.  Booth, 
135  Ga.  710,  70  S.  E.  569,  35  L.  R,  A. 
(N.S.)  1223.  Keenan  v.  Brown,  21  Vt. 
86,  is  a  case  of  partial  failure  of  per- 
formance, and  it  was  held  that  the 
defendant  therein  was  not  absolved 
thereby,  and  was  only  entitled  to  re- 
cover his  damages. 

•*^Ioreover,  when  a  contract  has  been 
partly  performed  by  one  party,  and 
the  other  has  derived  a  6ubstantial 
benefit  therefrom,  the  latter  can  not 
refuse  to  comply  with  its  terms 
simply  because  the  former  fails  of 
complete  performance.  •  •  •  <WheTe 
a  person  has  received  a  part  of  the 
consideration  for  which  he  entered  in- 
to the  agreement,'  6 ays  Mr.  Sergt. 
Williams,  'it  would  be  unjust  that, 
because  he  has  not  had  the  whole,  he 
should  therefore  be  permitted  to  enjoy 
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feature  of  such  contract,  but  forms  only  a  minor  part  of  the  con- 
sideration,^ if  the  contract  has  been  performed  in  part,  at  least  as 
to  the  vital  covenants  thereof,  and  if  the  covenant  in  question  is  in 
part  a  consideration  for  such  performance.  Like  other  rules  of 
construction,'  including  the  rules  for  determining  the  relation  of 
two  covenants  to  each  other,  this  is  not  an  arbitrary  rule,  but 
merely  a  guide  to  enable  the  courts  to  ascertain  the  intention  of  the 
parties;  and  if  the  contract,  ^vhen  taken  as  a  whole,  shows  that  the 
parties  intend  that  the  performance  of  one  covenant  shall  depend 
upon  the  performance  of  the  other,  such  other  is  a  dependent  cove- 
nant even  if  it  forms  only  a  part  of  the  consideration.* 

Refusal  to  sign  a  written  contract  does  not  discharge  the  prior 
oral  contract  which  has  been  performed  in  part.*  In  the  case  which 
is  usually  regarded  as  the  leading  case  on  this  question,*  under  a 
contract  in  which  A  agreed  to  convey  to  B  an  equity  of  redemption 
in  a  plantation,  and  also  the  negro  slaves  thereon,  in  consideration 
of  which  B  agreed  to  pay  a  certain  sum  of  money  to  A  and  also 
agreed  to  pay  an  annuity  to  A  for  A's  life,  it  was  held  that  A  could 
recover ^such  annuity  although  A  did  not  have  title  to  all  the  slaves 
on  the  plantation.  A  sold  land  to  B  in  consideration  of  which  B 
(1)  made  a  money  payment,  (2)  agreed  to  introduce  settlers,  (3) 
reclaim  lands,  and  (4)  pay  A's  debt  to  X.    Covenants  (2),  (3)  and 


that  part  without  either  paying  or 
doing  anything  for  it.'  1  Saund.  320d. 
Hammond  v.  Buckma«ter,  22  Vt.  375, 
is  a  case  of  this  class,  and  it  waa 
therein  held  that,  inasmuch  as  each 
party  had  received  a  partial  henefit 
from  the  contract,  and  could  not  he 
placed  in  statu  quo,  the  defendant 
would  have  to  perform  the  contract, 
seeking  his  damages  for  the  plaintiff's 
breach  bv  cross-action.  These  hold- 
ings  are  decisive  of  the  case  in  hand. 
The  stipulation  in  question  was  only 
a  part  of  the  consideration  of  the  de- 
fendant's undertaking;  was  subordi- 
nate and  incidental  to  its  main 
purpose;  its  breach  is  compensable  in 
damages,  and  the  defendant  obtained 
and  now  holds  a  substantial  benefit 
under  the  contract.  Other  questions 
argued  need  not  be  considered."  Tich- 
nor  V.  Evans,  92  Vt.  278,  L.  R.  A. 
1918C,  1025,  102  Atl.  1031. 


"The  distinction  is  very  clear,  where 
mutual  covenants  go  to  the  whole  of 
the  consideration  on  both  sides,  they 
are  mutual  conditions,  the  one  prece- 
dent to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be 
paid  for  in  damages,  there  the  de- 
fendant has  a  remedy  on  his  covenant, 
and  shall  not  plead  it  as  a  condition 
precedent.  If  this  plea  were  to  be 
allowed,  any  one  negro  not  being  the 
property  of  the  plaintiff  would  bar 
the  action."  Boone  v.  Eyre,  1  H.  BU 
273,  note. 

2  See  §2981. 

«  See  §§  2021  et  seq. 

4  Graves  v.  Legg,  9  Exch.  709; 
Rosenthal  Paper  Co.  v.  National  Fold- 
ing Box  &  Paper  Co.,  226  N.  Y.  313, 
123  N.  E.  766. 

I  Hart  V.  Tremont  Lumber  Co.,  131 
La.  847.  60  So.  368. 

•  Boone  v.  Eyre,  1  H.  Bl.  273,  note. 
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(4)  were  held  to  be  independent.^  A  city  a^eed  (1)  to  convey 
certain  land  to  A,  (2)  to  pay  a  sura  of  money  to  A,  (3)  to  exempt 
such  property  from  taxation,  and  (4)  to  construct  a  sewer,  in  con- 
sideration of  which  A  agreed  to  operate  a  factory  on  such  land  for 
a  period  of  ten  years,  and  to  secure  performance  of  such  covenant 
by  mortgage.  It  was  held  that  if  the  city  had  performed  its  first 
three  covenants,  the  fourth  covenant  w^as  independent  and  that  a 
breach  thereof  did  not  discharge  A's  covenant.'  Under  a  contract 
by  which  A  agreed  to  convey  certain  realty  to  B  and  to  furnish 
water  therefor,  and  B  agreed  to  pay  taxes  and  interest  and  to  make 
improvements,  it  is  held  that  A's  covenant  to  furnish  water  is 
independent  and  that  his  failure  to  perform  such  covenant  does  not 
excuse  B  for  his  failure  to  make  such  payments.'  Under  a  contract 
by  which  A  agrees  to  sell  certain  land  to  B  and  to  furnish  water 
at  a  certain  price  per  annum,  and  B  agrees  to  pay  a  certain  amount 
for  such  land  and  to  pay  for  such  water,  A's  covenant  to  furnish 
water  is  independent,  so  that  if  B  fails  to  pay  for  such  land  A  may 
avoid  the  contract  without  showing  that  he  has  performed  his  cove- 
nant to  furnish  water.^'  Under  a  contract  by  which  A  agrees  to 
convey  land  to  B  and  to  lay  water  mains,"  or  A  agrees  to  convey 
land  to  B  and  to  lay  sidewalks  and  put  in  water  mains  and 
sewers,^^  or  A  conveys  land  and  agrees  to  raise  the  level  of  an  irri- 
gation ditch,^'  the  covenants  other  than  that  for  the  conveyance  of 
the  realty  are  generally  held  to  become  independent  covenants  after 
A  has  performed,  and  B  can  not  avoid  such  contract  because  of  A's 
failure  to  perform  such  other  covenants.  If  A  agrees  to  exchange 
land  with  B,  and  B  agrees  to  construct  a  building  on  the  land 
which  he  is  to  convey  to  A,'B's  covenant  to  construct  such  building 
is  independent.^*  Under  a  contract  by  which  A  agreed  to  convey 
certain  property  to  B  and  to  give  up  all  claims  against  the  estate 
of  X,  in  consideration  of  which  B  agreed  that  A  should  have  a 


7  Emigrant  Company  y.  Adams 
County,  100  U.  S.  61,  25  L.  ed.  663. 

t  Havre  De  Grace  Real  Estate  & 
Power  Co.  v.  Havre  De  Grace,  102  Md. 
33,  61  Atl.  662. 

iBenham  v.  Columbia  Canal  Co.,  74 
Wash.  110,  132  Pac.  884  (B  was  in 
default  before  A's  performance  was 
due). 

to  Spokane  Canal  Co.  v.  Coffman,  54 
Wash.  645,  103  Pac.  1106  (covenants 
to  be   performed   at  different    times). 


11  McMillan  v.  American  Suburban 
Corporation,  136  Tenn.  53,  L.  R.  A. 
1917B,  401,  188  S.  W.  615. 

12Crampton  v.  McLaughlin  Realty 
Co.,  51  Wash.  525,  21  L.  R.  A.  (N.S.) 
823,  99  Pac.  586. 

13  Cheney  v.  Bierkamp,  58  Colo.  319, 
145  Pac.  691. 

14  Braddy  v.  Elliott,  146  N.  Car.  578, 
125  Am.  St.  Rep.  52,  16  L.  R.  A.  (N.S.) 
1121,  60   S.  E.  507. 
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certain  interest  in  X's  estate  and  that  B  would  give  up  his  interest 
in  certain  personalty  to  A,  it  was  held  that  after  A  had  performed 
by  conveying  such  realty  his  covenant  not  to  press  claims  against 
X's  estate  was  an  independent  covenant  the  breach  of  which  would 
not  enable  B  to  avoid  the  entire  contract.'*  A  leased  to  B,  in  con- 
sideration of  which  B  was  (1)  to  erect  a  building  which  cost  twenty 
thousand  dollars,  (2)  pay  rents  which  aggregated  a  hundred  thou- 
sand dollars,  (3)  perform  certain  other  covenants.  The  group  of 
covenants  numbered  (3)  were  independent,  and  by  reason  of  B*s 
breach  thereof  A  could  not  treat  a  covenant  whereby  he  agreed  to 
pay  five  thousand  dollars  for  the  building  at  the  end  of  the  term 
as  dischargedJ*  A  had  leased  a  building  to  B.  B  wished  to  assign 
to  X,  who  was  organizing  a  corporation.  A  and  X  agreed  that  A 
should  release  B  from  liability  for  rent ;  X  would  pay  the  rent  at 
the  end  of  the  year;  A  would  w^aive  his  right  to  eject  for  non- 
payment of  rent;  and  X  would  assign  to  A  a  certain  amount  of 
stock  in  the  new  corporation  which  at  a  certain  time  A  would 
reassign  to  X.  The  covenant  to  reassign  is  an  independent  cove- 
nant and  a  breach  thereof  does  not  discharge  the  contract."  Under 
a  contract  by  which  A  agrees  to  lease  certain  property  to  B  and  to 
grant  a  renewal  thereof,  and  B  agrees  to  pay  rent  therefor,  the 
covenants  are  so  far  independent  that  B's  default  in  paying  rent 
does  not  discharge  the  covenant  to  renew.'*  Under  a  contract  by 
which  A  agrees  to  sell  goods  to  B  as  B  may  order  them,  and  B 
agrees  to  pay  a  certain  amount  to  compensate  A  in  case  B  fails  to 
order  a  certain  quantity  of  goods  w^ithin  a  certain  time,  B's  cove- 
nant to  pay  such  compensation  for  his  failure  to  send  in  such 
orders  is  independent,  and  a  breach  thereof  does  not  discharge  A 
from  his  contract  to  fill  B's  orders.'*  Under  a  contract  by  which 
A  agrees  to  buy  articles  to  be  used  as  premiums  in  a  voting  con- 
test, and  gives  notes  in  payment  therefor,  and  B  agrees  to  furnish 
such  articles  and  guarantees  a  certain  increase  in  A's  business  as 
a  result  of  snch  voting  contest,  A's  notes  are  independent  covenants 
and  his  failure  to  pay  them  does  not  discharge  B  from  liability 
upon  such  contract  of  guaranty.^    If  A  agrees  to  sell  certain  goods 

UGalt  V.  Provan,  131   la.   277,   108  1»  Tracy  v.  Albany  Exchange  Co.,  7 

N.  W.  760.  N.  Y.  472. 

1«  Palmer   v.   Britannia   Co.,   188   111.  WStateavUle     Flour     Mills     Co.     v. 

508,  59  N.  E.  247.  Wayne   Distributing  Co.,   171    N.   Car. 

"Kauffman  v.  Raeder,  108  Fed.  171,  708,  88  S.  E.  771. 

54  L.  R.  A.  247,  47  C.  C.  A.  278.  M  Loveland  v.  Kibbey,  103  Kan.  292, 

173  Pac.  976. 
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to  B  and  not  to  sell  such  goods  to  any  one  else  in  town,  and  B 
agrees  to  pay  therefor,  A*s  covenant  not  to  sell  to  any  one  else  is 
independent,  and  a  breach  thereof  does  not  discharge  B  from  his 
liability  to  pay  for  Such  goods.^^  If  A  and  B  agree  to  exchange 
property,  and  A  pays  earnest  money  to  bind  the  bargain,  A's  cove- 
nant to  convey  becomes  independent  and  A  may  maintain  an  action 
against  B  without  offering  to  perform  on  his  part.^^  Under  a 
contract  by  which  A  guarantees  X's  debts  to  B  in  consideration  of 
B's  giving  an  extension  of  time  on  X's  prior  indebtedness,  and 
also  in  consideration  of  B's  agreeing  to  grant  credit  to  X  when  X 
requests  it,  the  latter  covenant  is  independent  and  a  breach  thereof 
does  not  discharge  A  from  his  liability  on  such  guarantee.^^  Under 
a  contract  of  indemnity  insurance  by  which  the  premium  is  due  in 
advance,  the  failure  of  the  insurance  company  to  reimburse  the 
insured  for  certain  surgical  expenses  is  a  breach  of  an  independent 
covenant  and  does  not  discharge  the  insured  from  his  duty  to  pay 
such  premium.^*  Under  an  ante-nuptial  contract  by  which  the  wife 
agrees  to  accept  a  certain  amount  of  money  in  lieu  of  her  interest 
in  her  husband's  estate,  his  covenant  to  pay  such  money  is  an 
independent  covenant  after  the  parties  have  intermarried ;  and  his 
failure  to  make  such  payment  does  not  operate  as  a  discharge  of 
the  contract.^  Under  a  contract  by  which  A  agreed  to  sing  in 
opera  and  in  concerts  during  a  period  of  four  months,  and  A  agreed 
to  report  for  rehearsal  six  days  before  the  engagement  began,  in 
consideration  of  which  B  agreed  to  pay  a  certain  sinn,  the  cove- 
nant to  appear  at  such  time  for  rehearsal  was  independent,  so  that 
a  breach  thereof  did  not  operate  as  a  discharge  of  the  entire  con- 
tract.^* A  hired  B  to  work  for  him  in  consideration  of  a  carriage 
which  A  delivered  to  B  and  a  certain  sum  per  month.  The  cove- 
nant to  pay  wages  was  an  independent  covenant,  breach  of  which 
did  not  discharge  the  contract  as  to  B.^^  A  agreed  to  deliver  a 
certain  number  of  logs  to  B  to  be  sawed  and  to  pay  a  certain  price 
therefor.  B  agreed  to  saw  them  at  that  price  and  to  saw  for  no 
other  person  during  that  season.    B's  sawing  for  others  is  a  breach 

21  Tichnor  V.  Evans,  02  Vt.  27S,  L.  T^.  ^♦Big   Run   Coal    Co.   v.   Employers' 
A.  1018C,  1025,  102  Atl.  1031.  Jndomnity  Co.,  163  Ky.  606,  174  S.  W. 

22  Bach   v.   Owen,  5   T.  K.  400.  25.    (Insured  did  not  treat  such  breach 

23  United   &  Globe  Rubber  Mfg.   Co.  as  disclinrge.) 

V.  Conard,  SO  N.  J.  L.  286,  78  Atl.  203.  28  Bilx'lliauaen     v.    Bibelbausen,    159 

(Performance    due  at    different    times.       Wis.  365,  150  N.  W.  616. 
See  §§2072  et  seq.  26Bettini  v.  Oye,   1  Q.  B.  D.  183. 

27  Gould  V.  Brown,  6  O.  S.  638. 
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of  an  independent  covenant,  and  if  he  saws  all  the  logs  furnished 
by  A,  A  is  not  justified  in  treating  the  entire  contract  as  ended  and 
refusing  to  deliver  more  logs.*  Under  a  contract  by  a  lighting 
company  to  furnish  electricity  to  the  city  and  to  reduce  its  com- 
mercial rate,  the  latter  covenant  was  held  to  be  independent,  so 
that  a  breach  thereof  did  not  operate  as  a  discharge  of  the  entire 
contract.*  Under  a  contract  by  which  A  sold  his  business  to  B 
and  agreed  to  refrain  from  trading  with  former  customers,  in  con- 
sideration of  which  B  agreed  to  pay  to  A  a  certain  amount  per 
annum  for  his  life,  it  was  held  that  A's  covenant  to  refrain  from 
trading  with  such  customers  was  independent,  since  A's  covenant 
was  negative  and  could  not  be  performed  in  full  until  his  death.* 
A  different  rule  has  been  applied  where  full  compensation  has 
been  made  for  performance  by  the  adversary  party.  In  cases  of 
this  sort  the  party  in  default,  having  received  full  compensation, 
can  not  contend  that  the  covenant  in  question  is  a  part  of  the  entire 
consideration,  so  that  the  party  who  is  bound  to  perform  such 
covenant  will  be  unjustly  enriched  if  the  entire  contract  is  to  be 
treated  as  discharged.'^    If  A  has  agreed  to  employ  B  for  a  certain 


MReindl  v.  Heath,  115  Wis.  219,  91 
N.  W.  734. 

29Mena  ▼.  Tomlinson,  118  Ark.  166, 
175  S.  W.  1187.  (Delay  due  to  ref- 
erendum election  on  franchise  ordi- 
nance.) 

MHunlocke  v.  Blacklowe,  2  Saund. 
156. 

^t  Measures  Broa.  v.  Measures 
[1910],  2  Ch.  248  [affirming  (1910),  1 
Ch.  336]. 

"The  rule  premed  upon  us  by  Mr. 
Russell  from  the  notes  to  Pordage  v. 
Cole  (1  Wms.  Saund.  3191),  'can  not 
be  intended  to  apply  to  every  case  in 
which  a  covennnt  by  the  plaintiff 
forms  only  a  part  of  the  consideration 
and  the  residue  of  the  consideration 
has  been  had  by  the  defendant.  That 
residue  must  be  the  substantial  part 
of  the  contract;  and  if  in  the  case  of 
Boone  v.  Eyre  (1  H.  Bl  273,  n.)  two 
or  three  negroes  had  been  accepted 
and  the  equity  of  redemption  not  con- 
veyed we  do  not  apprehend  that  the 
plaintiff  could  have  recovered  the 
whole  stipulated  price  and  left  the 
defendant  to  recover  damage  for  the 


non -conveyance.'  See  per  Pollock,  C. 
B.,  delivering  the  judgment  of  the  court 
in  Ellen  v.  Topp  ([1851]  6  Ex.  424,  at 
p.  442).  Further,  in  White  v.  Beeton 
(7  H.  &  N.  at  p.  40)  Bramwell  B. 
quotes  with  approval  the  remark  of 
Lord  Kenyon,  C.  J.,  in  Campbell  y. 
Jones  ([1796]  6  T.  R.  570).  'Whether 
these  kinds  of  covenants  be  or  be  not 
independent  of  each  other  must  cer- 
tainly depend  on  the  good  sense  of 
the  case.'  The  reason  for  the  rule 
itself  is  said  by  Sergeant  Williams  to 
be  that  'where  a  person  has  received 
a  part  of  the  consideration  for  which 
he  entered  into  the  agreement  it 
would  be  unjust,  that  because  he  has 
not  had  the  whole,  he  should  be  per- 
mitted to  enjoy  that  part  without 
either  paying  or  doing  anything  for 
it.'  But  in  this  case,  as  pointed  out 
by  Mr.  Manisty,  the  respondent  has 
given  an  equivelant  in  service  for  the 
remuneration  he  has  received  in  sal- 
ary. He  stands,  therefore,  outside 
the  rea«on  of  the  rule."  General  Bill- 
posting  Co.  V.  Atkinson  [1009],  A.  C. 
118  [affirming  (1908),  1  Ch.  537]. 


5253 


Breach 


§2975 


period  of  time  at  a  fixed  salary,  and  B  agrees  to  perform  certain 
duties,  and  not  to  engage  in  such  business  within  a  certain  period 
after  his  employment  ends,  and  B  performs  the  services  for  which 
he  is  paid  under  the  contract,  A's  act  in  terminating  such  contract 
before  the  time  fixed  by  such  contract  operates  to  discharge  B 
from  his  covenant  not  to  compete  with  A.*^ 

§2975.  Absolute  promises.  A  covenant  may  be  independent 
because  it  is  intended  by  the  parties  as  an  absolute  promise;  that 
is,  each  party  may  accept  the  promise  of  the  adversary  party  rather 
than  the  performance  thereof,  not  merely  as  the  consideration  for 
his  promise,  but  also  with  reference  to  the  promisor's  duty  to  per- 
form.^ The  use  of  the  term  ** absolute*'  in  this  connection  shows 
that  dependent  covenants  are  regarded  as  analogous  to  conditions 
in  that  the  breach  of  such  covenant  may  aflfect  the  liability  of  the 
adversary  party  to  perform.  A  covenant  may  be  made  in- 
dependent by  an  express  provision  to  the  effect  that  breach 
of  a  given  covenant  shall  not  affect  the  duty  of  the  adver- 
sary party  to  perform.*  Under  a  contract  by  which  A  agrees 
to  pay  certain  assessments  in  consideration  of  which  he  is  to  re- 
ceive medical  and  hospital  services  when  necessary,  which  contains 
an  express  provision  to  the  effect  that  his  failure  to  pay  assess- 
ments while  sick  shall  not  operate  as  a  cancellation  of  such  contract, 
his  duty  to  pay  such  assessments  while  sick  is  an  independent 
covenant  the  breach  of  which  does  not  discharge  the  adversary 
party.'     In  some  of  the  cases  in  which  covenants  are  held  to  be 


12  Measures  Bros.  v.  Meanures 
[19101,  2  Ch.  248  [amrminf?  (1010),  1 
Ch.  336]. 

1  Alabama.  Logan  v.  Ilodgefi,  6  Ala. 
699;  Equitable  Life  Assurance  Society 
V.  Golson,  169  Ala.  508,  48  So.  1034. 

Kentucky.  Hutchings  v.  Moore,  01 
Ky.   (4  Met.)   110. 

Nebraska.  Haas  v.  Mutual  Life  Ins. 
Co.,  84  Neb.  682.  26  L.  R.  A.  (N.S.) 
747,  121  N.  W.  996. 

New  Hampshire.  Clough  v.  Baker, 
48  N.  H.  254. 

North  Carolina.  WoodAn  v.  Ashe- 
ville  Mutual  Ins.  Co.,  51  N.  Car.  558. 

Ohio.  Mutual  Life  Insurance  Co.  v. 
French.  30  O.  S.  240. 


Oklahoma.  Friend  v.  Southern 
States  Life  Ins.  Co.,  58  Okla.  448,  160 
Pnc.  457. 

Oregon.  Ilawloy  v.  Bingham.  6  Or. 
76;  Coffey  v.  Northwestern  Hospital 
Association,  —  Or.  — ,  183  Pac.  762. 

Virginia.  Allemong  v.  Augusta 
Nationi^l  Bank,  ia3  Va.  243,  48  S.  B. 
897. 

Wisconsin.  Alexander  v.  Continen- 
tal Insurance  Co.,  67  Wis.  422,  30  N. 
W.  727. 

2  Coffey  v.  Northwestern  Hospital 
Association,  —  Or.  — ,  183  Pac.  762. 

3  Coffey  v.  Northwestern  Hospital 
Association,  —  Or.  — ,  183  Pac.  762. 
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independent  because  of  the  intention  of  the  parties  to  accept  the 
promise  of  the  adversary  party  rather  than  performance,  perform- 
ance on  one  side  is  due  only  on  the  happening  of  an  event  which 
either  may  not  happen  at  all,  or  may  not  happen  during  the  period 
for  which  the  contract  is  in  effect.*  Under  a  contract  of  insurance 
in  which  credit  is  given  for  payment  of  the  premiums  and  no  pro- 
vision is  made  for  forfeiting  the  rights  of  the  insured  because  of  his 
failure  to  pay  such  premiums,  his  duty  to  pay  the  premiums  and 
the  liability  of  the  insurer  are  independent  covenants;  and  failure 
to  pay  premiums  does  not  operate  as  a  discharge  of  the  contract  of 
insurance.*  Under  a  contract  by  which  A  and  B  agree  mutually  to 
guarantee  debts  due  to  each  from  third  persons,  such  covenants  arc 
regarded  as  independent,  since  the  liability  of  each  is  continued  and 
performance  may  never  be  required,'  Under  a  contract  by  which 
A  gave  A's  note  to  B,  and  B  agreed  to  pay  A's  note  to  X,  it  was 
held  that  such  covenants  were  independent  and  that  B  might 
recover  on  such  note  without  paying  A's  note  to  XJ  even  if  such 
notes  were  of  the  same  amount.*  Under  a  contract  by  which  A 
sold  his  business  to  B  and  agreed  not  to  compete  for  a  certain  time 
and  gave  bond  to  secure  performance  of  such  contract,  and  B  gave 
his  notes  in  consideration  of  A's  promises,  it  was  held  that  such 
covenants  were  independent  on  the  theory  that  the  bond  was  the 
sole  consideration  for  the  notes.*     Under  a  contract  by  which  A 


4  England.  Christie  v.  Borelly,  29  L. 
J.  Rep.  C.  r.  153. 

Alabama.  Equitable  Life  Aseurance 
Socioty  V.  dolson,  150  Ala.  508,  48  So. 
103-1.  ' 

Nebraska.  ILias  v.  Mutual  Life  Ins. 
Co.,  84  Xob.  G82.  26  L.  R  A.  (N.S.) 
747,  121  N.  W.  900. 

North  Carolina.  Woodfin  v.  Ashe- 
ville  Mutual  Ins.  Co.,  51  N.  Car.  658. 

Oklahoma.  Friend  v.  Southern 
States  Life  Ins.  Co.,  58  Okla.  448,  160 
Pac  457. 

Ohio.  Mutual  Life  Ins.  Co.  y. 
French,  30  0.  S.  240. 

Wisconsin.  Alexander  v.  Continen- 
tal Ins.  Co.,  67  Wis.  422,  30  N.  W.  727. 

•  Alabama.  Equitable  Life  Assur- 
ance Society  v.  Golson,  159  Ala.  608, 
48  So.  1034  (obiter  86  forfeiture  clause 
was  part  of  contract). 


Nebraska.  Hans  v.  Mutual  Life  Ins. 
Co.,  84  Neb.  C82,  2G  L.  R.  A.  (N.S.) 
747,  121  N.  AV.  OOG. 

North  Carolina.  Woodfin  v.  A»he- 
ville  Mutual  Ins.  Co.,  51  N.  Car.  558. 

Ohio.  Mutual  Life  Ins.  Co.  v. 
French,  30  0.  S.  240. 

Oklahoma.  Friend  v.  Southern 
States  Life  Ins.  Co.,  58  Okla.  448,  160 
Pac.  457. 

Wisconsin.  Alexander  v.  Continental 
Ins.  Co.,  67  Wis.  422,  30  N.  W.  727 
(waiver  of  clause  of  forfeiture). 

•  Christie  v.  Borelly,  29  L.  J.  Rep.  C. 
P.  163. 

7  Logan  v.  Hodges,  6  Ala.  609. 

S  Logan  v.  Hodges,  6  Ala.  699. 

(In  this  case  B  paid  A*8  note  to  X 
after  he  had  brought  the  action,  but 
before  the  trial.) 

iOough  y.  Baker,  48  N.  H.  254. 


5255 


Breach 


§2976 


gave  his  note  to  B,  and  B  agreed  to  transfer  certain  property  to  A 
upon  payment  of  such  note  at  maturity,  time  being  of  the  essence 
of  the  contract,  it  was  held  that  such  covenants  were  independent 
and  that  B  might  recover  upon  such  note  without  showing  that  he 
had  performed,  or  that  he  had  offered  to  perform^*  Under  a  con- 
tract by  which  A  sold  property  to  B,  and  A  agreed  to  convey  when 
the  first  payment  was  made,  and  B  agreed  to  pay  in  three  instal- 
ments, it  was  held  that  such  covenants  were  independent  and  that 
A  might  recover  the  last  instalment,  although  he  had  not  made 
such  conveyance  when  the  first  instalment  was  madeJ^  Some  of 
these  cases  seem  to  be  cases  of  explanation  only  on  the  ground  that 
the  court  still  follows  the  original  theory  that  covenants  are  prima 
facie  independent  in  the  absence  of  any  provisions  in  the  contract 
tending  to  show  that  the  performance  of  one  covenant  depends 
upon  the  performance  of  the  covenant  of  the  adversary  party,  even 
though  such  covenants  form  the  consideration,  each  for  the  otherJ^ 

§2976.  Effect  of  failure  to  perform  independent  covenant. 

From  the  nature  of  the  independent  covenant,^  the  essential'  char- 
acteristic of  which  is  that  the  parties  intend  that  the  performance 
thereof  shall  not  depend  upon  the  performance  of  the  covenant  of 
the  adversary  party,*  it  follows  that  the  breach  or  non-performance 
of  such  covenant  does  not  operate  as  a  discharge  of  the  covenants 
which,  by  the  terms  of  the  contract,  are  to  be  performed  by  the 
adversary  party.'     If  such  independent  covenant  is  broken,  the 


tOHawley  v.  Bingham,  6  Or.  76. 

flHutchings  v.  Moore,  61  Ky.  (4 
Met.)    110. 

IZHutchingB  v.  Moore,  61  Ky.  (4 
Met.)   110. 

1  See  §  2971. 

2  See  §2971. 

3  England.  Ware  ▼.  Cbappell,  Style 
186;  Boon  v.  Eyre,  1  H.  Bl.  273,  note; 
Bettini  v.  Gye.  1  Q.  B.  D.  183;  Bach 
V.  Owen,  5  T.  K.  409;  Campbell  v. 
Jones,  6  T.  R.  670. 

United  States.  Emigrant  Company 
V.  Adums  County,  100  U.  S.  61,  26  L. 
ed.  663;  Mercantile  Trust  Co.  v.  Hen- 
sey,  205  U.  S.  298.  51  L.  ed.  811 
[affirming.  Mercantile  Trust  Co.  v. 
Hensey,  27  D.  C.  App.  210] ;  Kauffman 
▼.  Raeder,  108  Fed.  171,  64  L.  R.  A. 
247,  47  0.  C.  A.  278.  * 


California.  Fresno  Canal  &  Irriga- 
tion Co.  V.  Perrin,  170  Cal.  411,  149 
Pac.  805. 

Iowa.  Gait  v.  Provan,  131  la.  277, 
108  N.  W.  760. 

Kansas.  Loveland  v.  Kibbey,  103 
Kan.  202.  173  Pac.  976. 

Kentucky.  Big  Run  Coal  Co.  v. 
Employers'  Indemnity  Co.,  163  Ky. 
696.  174  S.  W.  25. 

Maine.  Lombard  Water-wheel  Gov- 
ernor Co.  V.  Great  Northern  Paper  Co., 

101  Me.  114,  6  L.  R.  A.  (N.S.)  180,  63 
Atl.  655. 

Maryland.  Havre  De  Grace  Real 
Estate  &  Power  Co.  v.  Havre  De  Grace, 

102  Md.  33,  61  Atl.  662. 
Massachusetts.     International   Text- 
book Co.  V.  Martin,  221  Mass.  1,  108 
N.  £.  469. 
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adversary  party  has  a  right  of  action  for  damages  thereon,  but  he 
can  not  treat  such  breach  as  a  discharge/  If  the  time  for  the  per- 
formance of  such  covenant  has  not  yet  arrived,  the  independent 
covenant  on  the  part  of  the  adversary  party  may  be  enforced  not- 
withstanding such  non-performance.*  It  is  accordingly  not  neces- 
sary that  the  party  who  seeks  to  enforce  such  independent  cove- 
nant should  allege  either  performance  or  tender,  or  even  readiness 
and  willingness  to  perform,  together  with  an  offer  to  perform  and 
a  request  for  performance  by  the  adversary  party.*    These  are  the 


Missouri.  Con  P.  Curran  Printing 
Co.  V.  St.  Louis,  213  Mo.  22,  111  S.  W. 
812. 

Nebraska.  Barr  v.  Little,  64  Neb. 
666,  74  N.  V^.  850. 

New  Jersey.  Kinney  v.  Federal 
Laundry  Co.,  75  N.  J.  L.  497,  68  Atl. 

111. 

New  Mexico.  Glaser  y.  Dannelley, 
23  N.'M.  593,  170  Pac.  63. 

New  York.  Tracy  v.  Albany  Ex- 
change Co.,  7  N.  Y.  472;  Rosenthal 
Paper  Co.  v.  National  Folding  Box  & 
Paper  Co.,  226  N.  Y.  313,  123  N.  E.  766. 

North  Carolina.  Statesville  Flour 
Milk  Co.  V.  Wayne  Distributing  Co., 
171  N.  Car.  708,  88  S.  E.  771. 

Oregon.  Pacific  Mill  Co.  v.  Inman, 
46  Or.  362,  114  Am.  St.  Rep.  873,  80 
Pac.  424. 

Vermont.  Tichnor  ▼.  Evans,  92  Vt. 
278,  L.  R.  A.  1918C,  1025,  102  AtL  1031. 

Wasldngton.  Crampton  ▼.  McLaugh- 
lin Realty  Co.,  51  Wash.  525,  21  L.  R. 
A.  (N.S.)  823,  09  Pac.  686;  Spokane 
Canal  Co.  v.  CoflTman,  64  Wash.  645, 
103  Pac.  1106;  Benham  v.  Columbia 
Canal  Co.,  74  Wash.  110,  132  Pac.  884. 

Wisconsin.  Bibelhausen  ▼.  Bibel- 
hausen,  159  Wis.  365,  160  N.  W.  616. 

4  England.  Ware  ▼.  Chappell,  Style 
186;  Campbell  v.  Jones,  6  T.  R.  670; 
Boon  ▼.  Eyre,  1  H.  BL  273,  note; 
Bettini  v.  Gye,  1  Q.  B.  D.   183. 

Kansas.  Loveland  ▼.  Kibbey,  103 
Kan.  202,  173  Pac.  976. 

Massachusetts.     International  Text- 


book Co.  v.  Martin,  221  Maes.  1,  108 
N.  E.  469. 

Missouri.  Con  P.  Curran  Printing 
Co.  V.  St.  Louis,  213  Mo.  22,  111  S.  W. 
812. 

New  Jersey.  Kinney  v.  Federal 
Laundry  Co.,  75  N.  J.  L.  497,  68  Atl. 

in. 

New  Mexico.  Glaser  v.  Dannelley, 
23  N.  M.  693,  170  Pac.  63. 

New  York.  Rosenthal  Paper  Co.  v. 
National  Folding  Box  &  Paper  Co., 
226  N.  Y.  313.  123  N.  E.  766. 

North  Carolina.  Statesville  Flour 
Mills  Co.  V.  Wayne  Distributing  Co., 
171  N.  Car.  708,  88  8.  E.  771. 

Vermont.  Tichnor  v.  Evans,  92  Vt. 
278,  L.  R.  A.  1018C,  1025,  102  Atl.  1031. 

Washington.  Crnmpton  v.  McLaugh- 
lin Realty  Co.,  61  Wash.  625,  21  L.  R. 
A.  (N.S.)  823,  90  Pac.  686;  Spokane 
Canal  Co.  v.  Coffman,  64  Wash.  645, 
103  Pac.  1106;  Benham  v.  Columbia 
Canal  Co.,  74  Wash.  110,  132  Pac.  884. 

B  International  Text-book  Co.  ▼. 
Martin,  221  Mass.  1,  106  N.  E.  469; 
Statesville  Flour  Mills  Co.  v.  Wayne 
Distributing  Co.,  171  N.  Car.  708,  88  S. 
E.  771. 

•  England.  Bach  v.  Owen,  6  T.  R. 
409;    Campbell  v.  Jones,  6  T.  R.  670. 

California.  Fresno  Canal  &  Irriga- 
tion Co.  V.  Perrin,  170  Cal.  411,  140 
Pac.  805. 

Iowa.  Gait  v.  Provan,  131  la.  277, 
108  N.  W.  760. 
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necessary  consequences  that  follow  from  the  intention  of  the  par- 
ties that  either  shall  perform  without  reference  to  the  duty  of  the 
adversary  party  to  perform. 

IV 
RELATION  OF  COVENANTS  AS  TO  PURPOSE  OP  CONTRACT 

A    FAILURE  OF  CONSIDERATION 

§2977.  Failure  of  copsideration— Gkneral  nature.  If  A,  a 
party  to  a  contract  which  is  executory  on  his  side,  does  not  receive 
what  he  was  promised  by  B  in  consideration  for  his  promise,  the 
question  is  frequently  presented  whether  A  can  use  such  facts  as 
discharging  him  from  liability  upon  his  executory  contract  or 
whether  he  is  still  liable  to  B  upon  his  covenants  and  his  only 
remedy  is  an  action  against  B  for  damages.  This  is  a  question  o£ 
the  effect  of  breach,  and  it  has  been  discussed,  from  this  stand- 
point, in  the  preceding  sections.^  It  is  also  discussed  in  many  cases 
as  failure  of  consideration.*  The  term  ''failure  of  consideration" 
is  perhaps  not  a  good  one  to  use  in  this  connection,  since  it  is 
likely  to  be  confused  with  "want  of  consideration";  and  the  two 
ideas  have  nothing  in  common  except  a  superficial  resemblance. 
Consideration  is  an  essential  element  of  a  simple  contract;'  and  if 
consideration  is  \ianting,  there  never  was  any  contract,  and  accord- 
ingly no  legal  obligation  of  a  contractual  nature  rested  upon  either 
party  by  reason  of  such  transaction.  The  term  "failure  of  con- 
sideration," on  the  other  hand,  imports  the  original  existence  or 
supposed  existence  of  a  consideration  which  has  failed  to  material- 


B^ansas.  Loveland  v.  Kibbey,  103 
Kan.  292.  173  Pac.  976. 

Kentucky.  Big  Run  Coal  Co.  ▼. 
Employers*  Indemnity  Co.,  163  Ky. 
696,  174  S.  W.  25. 

Maine.  Lombard  Water-wbeel  Gov- 
ernor Co.  V.  Great  Northern  Paper  Co., 

101  Me.  114,  6  L.  R.  A.  (N.S.)  180,  63 
Atl.  555. 

Maryland.  TIa\Te  Dc  Grace  Real 
Estate  &  PoAvor  Co.  v.  Tlnvre  De  Grace, 

102  Md.  33.  01   Atl.  602. 
Massachusetts.     Tntfrnational  Text- 
book Co.  V.  Martin,  221   Mass.   1,  lOS 
N.  E.  460. 

Hew    Jersey.      Kinney    v.     Fetleral 


Laundry  Co..  75  N.  J.  L.  497,  68  Atl. 

in. 

New  Mexico.  Glaser  v.  Dannelley, 
23  N.  M.  593.  170  Pac.  63. 

New  York.  Tracy  ▼.  Albany  Ex- 
change Co.,  7  N.  Y.  472. 

Vermont.  Tichnor  v.  Evans,  92  Vt. 
278,  L.  R.  A.  lfll8C,  lOi"),  102  Atl,  1031, 

Washington.  Crampton  v.  McLaugh- 
lin Realty  Co..  51  Wash.  525,  21  L.  R, 
A.   (N.S.)    823,  90  Pac.  586. 

Wisconsin.  Bibelhausen  v.  Bibel- 
hausen,  159  Wis.  365.  150  N.  W.  616. 

1  Pee  f  §  2026  et  seq. 

2  Fee  §§2078  et  scq. 
8^>e  §§512  et  seq. 
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ize  in  accordance  with  the  terms  of  the  contract,  remaining  a 
broken  promise  instead  of  turning  into  an  actual  performance.  In 
cases  of  this  sort,  the  contract  was  originally  valid,  as  is  shown  by 
the  fact  that  in  case  of  failure  of  consideration  the  party  who  is 
not  in  default  may,  in  many  cases,  treat  such  failure  of  considera- 
tion as  discharging  him  from  the  covenants  on*  his  part  to  be  per- 
formed,* or  as  giving  him  a  right  to  recover  damages  for  the  breach 
of  such  contract,  which  may  greatly  exceed  the  amount  which  he 
has  actually  expended  in  performance,'  or  as  giving  him  the  right 
to  recover  the  value  of  his  performance.'  If  no  contract  had  ever 
existed,  he  might  have  had  the  right  to  recover  the  value  of  his 
performance  on  the  theory  of  payment  by  mistake  or  payment 
through  fraud,^  but  he  could  not  have  recovered  damages,  and  it 
would  not  have  been  necessary  for  him  to  invoke  such  failure  of 
consideration  as  the  ground  for  discharging  him  from  further  per- 
formance under  the  contract,  since  the  contract  would  have  had  no 
legal  effect  from  the  outset.  The  existence  of  failure  of  considera- 
tion has  been  denied  on  the  theory  that  if  the  party  gets  what  he 
bargained  for,  the  consideration  can  not  be  said  to  fail ;  •  while,  if 
he  does  not  receive  what  he  bargained  for,  there  is  no  considera- 
tion.* As  a  criticism  of  the  use  of  ** failure  of  consideration''  to 
indicate  breach,  this  is  correct  enough,  although  it  is  not  in  accord- 
ance with  the  actual  usage  of  terms,  either  by  the  courts  or  by 
text  writers;  and  it  probably  does  not  mean  to  exclude  the  cases, 
of  which  there  are  many,  in  which  the  consideration  consists  of  a 
promise  which  the  promisor  eventually  fails  to  perform.  Failure 
of  consideration  may  assume  either  of  two  forms:  (1)  A  may  make 
his  promise  in  consideration  of  an  executory  promise  made  to  him 
by  B,  and  B's  failure  to  perform  such  executory  promise  may  then 
constitute  the  failure  of  consideration ;  (2)  A  may  make  his  prom- 
ise in  consideration  of  the  transfer  to  him  by  B  of  certain  property 
or  other  legal  rights,  which  B  agrees  to  be  in  existence  and  to 
possess  certain  qualities,  and  which  prove  not  to  exist  or  not  to 
possess  such  qualities. 

The  doctrine  of  failure  of  consideration  involves,  in  some  cases, 
questions  of  fraud,  misrepresentation  or  mistake.^'  In  other  cases 
the  question  presented  is  primarily  one  of  the  power  of  equity  to 
rescind  contracts  and  conveyances.^^ 

«See  §§2980  et  eeq.  IHurlburt  v.  Kephart,  50  Colo.  353, 

•  See  ch.  LXXXVn.  116  Pac.  621. 

•  See  ch.  LXXXVm.  10  See  §§  216  et  acq. 
T  See  §{  1548  et  seq.  11  See  ch.  XG. 

•  See  §2978. 
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§2978.  Failure  of  consideration  importB  breaeh.    The  term 

^'failure  of  consideration"  imports  that  the  party  to  whom  the  con- 
sideration moved  has  not  received  under  the  contract  what  it  was 
agreed  that  he  should  received  If  he  receives  exactly  what  he  has 
contracted  for,  and  if  he  stipulated  originally  for  a  thing  of  value, 
he  can  not  avoid  the  contract  because  it  does  not  prove  as  advan- 
tageous to  himself  as  he  had  anticipated,^  or  because  the  thing  for 
which  he  bargained  and  which  he  has  received  proves  to  be  sub- 
stantially worthless  in  fact.'  If  A  subscribes  to  certain  books  in 
the  belief  that  the  publication  thereof  will  be  continued  for  a  cer- 
tain time,  or  until  the  happening  of  a  certain  event,  but  no  agree- 
ment is  made  on  the  part  of  the  publishers  to  publish  them  for  such 
time  or  until  such  event,  A  can  not  treat  the  discontinuation  of  the 
publication  of  such  books  as  such  a  failure  of  consideration  that  he 
can  avoid  payment  for  the  volumes  which  were  actually  delivered.* 
If  a  mining  lease  does  not  in  legal  effect  require  the  lessee  to  drill 


1  United  States.  Otis  t.  Cullum,  02 
U.  S.  447,  23  L.  ed.  496. 

Iowa.  Simmons  v.  Sefrit,  (la.),  125 
N.  W.  03;  Sharp  v.  Belts,  165  la.  373, 
145  N   W   938. 

Louisiana.  New  Orleans  Polo  Club 
V.  Jockey  Club,  128  La.  1044,  55  So. 
668. 

Minnesota.  Mineral  Land  Invest- 
ment Co  V.  Bisliop  Iron  Co..  134  Minn. 
412.  L.  R.  A.  1017D.  000,  150  N.  W. 
966 

Rhode  Island.  Kendall  v.  Ko<;<i,  35 
R.  I.  451.  45  L.  R.  A.  (N.S.)  085,  87 
All    186. 

West  Virginia.  Carper  v.  United 
Fuel  Gas  Co..  78  W.  Va.  433,  L.  R.  A. 
1917A,  171,  89  S.  E.  12. 

J  United  States.  Tayloe  v.  Riggs,  26 
U.  S.  (1  Pet.)  501,  7  L.  ed.  275;  Otis 
V.  Cullum.  02  U.  S.  447,  23  L.  ed.  406. 

Alabama.  Mertins  v.  Hubbell  Pub- 
lisbin'*  Co.    100   AIr.  311,  67   So.  275. 

Colorado.  Fimlburt  v.  Kepbart,  50 
Colo.  3R3.  115  Pac.  521. 

Florida.  Soutbem  Colonization  Co. 
▼.  Derfler.  73  Fla.  924,  L.  R.  A.  1917F, 
744.  75  So.  700. 

Indiana.  Scott  v.  Scott,  105  Ind. 
684,  5  N.  E.  397. 


Iowa.  Simmons  v.  Sefrit,  (la.),  125 
N.  W.  93;  Sharp  v.  Betts,  165  la.  373, 
145  N.  W.  938. 

Louisiana.  Nabors  v.  Producers'  Oil 
Co..  140  La.  985,  L.  R.  A.  1917D,  1115, 
74  So.  .527. 

Massachusetts.  Palmer  v.  Guillow, 
224  Ma88.   1,   112  N.  E.  493. 

Minnesota.  Bijrelow  v.  Barnes,  121 
Minn.  148,  45  L  R.  A.  (X.S.)  203,  140 
N.  W.  1032;  Mineral  Land  Investment 
Co.  V.  Bishop  Iron  Co.,  134  Minn.  412, 
L.  R.  A.  1017D,  000,  1.50  N.  W.  966. 

Missouri.  Priest  v.  Capitain  (Mo.), 
197  S.  W.  83. 

North  Carolina.  Johnston  v.  Smith, 
86  N.  Car.  498. 

Pennsylvania.  Oakford  v.  Nixon, 
177  Pa.  St.  76,  34  L.  R.  A.  575,  35  Atl. 
588. 

West  Virginia.  Carper  ▼.  United 
Fuel  Gas  Co.,  78  W.  Va.  433,  L.  R.  A. 
1017A,  171,  89  S.  E.  12. 

3Hurlburt  v.  Kephart,  60  Colo.  353. 
115  Par.  521;  Vamey  v.  Bradford,  86 
Me.  510.  30  Atl.  115;  Pittsburg  Stove 
k  Ranee  Co.  ▼.  Pennsylvania  Stove 
Co..  208  Pa.  St.  37.  57  Atl.  77. 

4Bigelow  V.  Barnes.  121  Minn.  148, 
46  L.  R.  A.  (N.S.)  203,  140  N.  W.  1032. 
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wells,  his  failure  so  to  do  is  not  failure  of  consideration,  although 
the  lessor  may  have  expected  that  the  lessee  would  drill  such  wells 
and  that  the  lease  would  he  profitable  for  both  parties.*  If  an  oil 
and  gas  lease  requires  the  lessee  to  drill  a  well  within  a  certain 
time,  the  lessor  can  not  treat  the  failure  of  the  lessee  to  drill  an 
additional  number  of  li^rells,  as  failure  of  consideration,  although 
such  additional  drilling  would  make  'the  lease  more  profitable  to 
both  parties.*  If  specific  bonds  are  sold  and  there  is  no  implied 
warranty  of  their  validity,  the  fact  that  it  is  held  that  the  city 
which  issued  them  had  no  power  to  do  so,  does  not  amount  to  fail- 
ure of  consideration.^  If  A  knows  that  an  appeal  is  pending  which 
involves  B's  title  to  an  undivided  interest  in  certain  realty  in 
which  A  has  an  interest,  and  with  knowledge  of  such  facts  A  and 
B  PTifer  into  a  contract  hy  which  A  is  to  purchase  such  realty  at  a 
partition  sale,  for  the  benefit  of  both  in  certain  proportions,  the 
fact  that  on  appeal  it  is  held  that  B  had  conveyed  his  undivided 
interest  to  X  does  not  amount  to  failure  of  consideration.*  If  the 
title  to  realty  is  in  dispute  and  the  vendee  purchases  the  interests 
of  both  claimants,  such  vendee  can  not  treat  the  lack  of  title  in 
one  of  the  claimants  as  a  failure  of  consideration.*  If  the  original 
contract  is  modified  by  a  mutual  agreement  of  the  parties  and  is 
then  performed,  neither  of  the  parties  to  the  original  contract  can 
claim  a  failure  of  consideration.^  Since  the  compromise  of  a  claim, 
concemincr  which  there  is  a  bona  fide  dispute,  is  supported  by 
sufficient  consideration,"  neither  party  can  claim  that  there  is 
failure  of  consideration  because  of  the  fact  that  the  adversary 
party  was  not  entitled  to  the  legal  right  which  he  had  claimed ;  ^* 
and  accordingly  a  party  who  has  given  his  note  in  compromise  of 
such  disputed  claim  can  not  set  up  a  failure  of  consideration  as  a 
defense  to  an  action  on  such  note.^*  One  who  has  destroyed  or 
defeated  the  legal  rights  which  he  was  to  receive  under  the  original 
contract,  can  not  set  up  failure  of  consideration.^*    If  A  returns  a 


IMfnernl  Land  Investment  Co.  ▼. 
Bishop  Iron  Co.,  134  Minn.  412,  L.  R. 
A.  1917D,  900,  J59  N.  W.  966;  Carper 
V.  United  Fuel  Gas  Co.,  78  W.  Va.  433. 
L.  R.  A.  19'i7A.  171.  89  8.  E.  12. 

•  Nabors  v.  Prodiirers*  Oil  Co..  140 
La.  986,  L  R.  A.  1917D,  1116,  74  So. 
6?7. 

7  Otis  V.  CuUum,  92  U.  S.  447,  23  L. 
fid.  496. 

t  Sharp  V.  Betts,  165  la.  378,  146  Ig* 
W.  088. 


t  Priest  V.  Capitain  fMo.),  197  8.  W. 
83. 

W  American  Mfsr.  Co.  v.  Helena 
Hardware  Co.,  119  Ark  282,  176  8.  W. 
306. 

If  See  li  612  et  seq. 

tiKendaU  ▼.  Rossi.  35  R.  L  461,  46 
L.  R.  A.   rN.S.)  9«.'>.  87  Atl.  186. 

ISKendaU  v.  Rossi.  3.5  R.  T.  451,  46 
L.  R.  A.  (N.S.)  985.  87  Atl.  186. 

II Simmons  v.  Sefrit  (la.),  126  N. 
W.  93. 
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deed  for  a  patent  right  in  certain  territory  to  B,  and  B  sells  it  to 
another,  A  can  not  set  np  such  transaction  as  failure  of  considera- 
tion in  an  action  on  the  notes  which  he  had  given  for  such  deedJ' 
A  leased  to  B  the  privilege  of  displaying  stereopticon  advertise- 
ments on  the  roof  and  side  wall  of  A's  building,  at  an  agreed  rent. 
Subsequently  X,  the  owner  of  the  building  adjoining  A's,  leased  his 
roof  to  another  advertiser  who  put  up  a  high  screen  which  shut  off 
the  view  of  A's  wall  and  roof.  Such  facts  were  not  held  to  excuse 
B  from  paying  rent.^* 

Conversely,  failure  of  consideration  exists  if  the  party  to  the 
contract  does  not  receive  substantially  what  he  bargained  for, 
although  the  advantage  which  he  has  gained  by  the  transaction 
may  exceed  his  expectations  in  other  respects,  so  that  on  the  whole 
he  has  gained  as  much  as  he  could  have  expected.^^  Under  a  con- 
tract between  two  clubs,  by  which  it  was  agreed  that  the  members 
of  one  club  should  join  the  other,  the  failure  of  a  considerable 
number  of  the  members  of  such  club  to  join  such  other  club 
amounts  to  a  failure  of  consideration  although  the  social  standing 
of  the  club  whose  members  were  to  join  the  other  was  such  that  the 
transaction  proved  of  great  benefit  to  such  other  club.^* 

§2979.  Faflnre  of  consideration— Specidatiye  bargains.    If  A 

makes  a  speculative  bargain  by  which  he  intends  to  take  the  risk 
of  gain  or  loss,  the  fact  that  such  speculation  results  unfavorably 
to  A  and  that  he  does  not  gain  the  advantages  which  he  had  hoped 
when  he  entered  into  the  speculation,  does  not  amount  to  a  failure 
of  consideration.^    If  A  advances  money  to  B,  to  enable  B  to  per- 


il Simmons  ▼.  Sefrit  (Ta.),  125  N. 
W.  03. 

ItOakford  ▼.  Nixon.  177  Pa.  St.  76, 
34  L.  R.  A.  576,  35  Ail.  588. 

"New  Orleans  Polo  Club  ▼.  Jockey 
aub,  128  La.  1044,  56  So.  608. 

See  §§2774  et  seq. 

It  New  Orleans  Polo  Club  v.  Jockey 
Hub,  128  La.  1044,  65  So.  668. 

1  United  States.  Tayloe  v.  Kip^s, 
26  U.  S.  (1  Pet.)  691,  7  L.  ed.  276;  Wil- 
son v.  Simpson,  50  U.  S.  (9  How.)  109, 
13  L.  ed.  66;  United  States  ▼.  Harvey 
Rteel  Co.,  196  U.  S.  310,  49  L.  ed.  492; 
Fclinse  Bicycle  Co.  ▼.  Farrow,  199  U. 
S.  581,  60  ii.  ed.  317. 

Alabama.  Mertins  v.  Hubbell  Pub- 
Uahing  Co.,  190  Ala.  311,  67  So.  275. 


Connecticut.  Johnson  ▼.  Williman- 
tic  Linen  Co.,  33  Conn.  436. 

Illinois.  Myers  v.  Turner,  17  111. 
179;  Hildreth  v.  Turner,  17  HI.  184. 

Indiana.  Detrick  y.  McQlone,  46  Ind. 
291. 

Maryland.  Scbwarzenbach  v.  Odor- 
-less  Excavating  Apparatus  Co.,  65  Md. 
34,  57  Am.  Pep.  301,  3  Atl.  676. 

Massachusetts.  Foes  v.  Richardson, 
81  Mass.  (15  Gray)  303;  Nash  v.  Lull, 
102  Mass.  60,  3  Am.  Rep.  435:  Palmer 
V.  Guillow,  224  Mass.  1,  112  N.  E.  493. 

Minnesota.  Wilson  v.  Hentees,  26 
Minn.  288,  3  N.  W.  338;  Van  Norman 
V.  Barbeau,  54  Minn.  388,  65  N.  W. 
1112. 
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feet  an  invention  under  an  agreement  by  which  B  is  to  form  a  cor- 
poration if  such  invention  is  successful  and  to  issue  a  certain 
amount  of  stock  to  A  in  return  for  such  advance,  the  fact  that  such 
invention  does  not  prove  to  be  successful  and  that  accordingly  no 
corporation  is  organized,  does  not  amount  to  a  failure  of  considera- 
tion.' If  stock  is  bought  at  a  price  which  is  based  on  the  assump- 
tion that  a  dividend  will  be  declared  thereon  in  a  short  time,  the 
fact  that  such  dividend  is  not  declared  or  is  less  than  the  amount 
which  was  anticipated,  does  not  amount  to  a  failure  of  consid- 
eration.' 

A  contract  of  sale  of  a  patent  previously  issued,  or  of  a  right 
thereunder,  can  not  be  avoided  where  the  vendee  knows  exactly 
what  he  is  getting,  though  it  proves  of  no  value  to  him.^  Under  a 
contract  to  pay  royalties  for  permission  to  use  a  patent  right,  it  is 
said  that  such  royalties  can  be  recovered  as  long  as  the  patent  is 
not  annulled  or  set  aside  judicially,'  at  least  if  the  licensee  has  not 
given  notice  that  he  is  not  acting  under  the  contract.'  After  the 
patent  is  annulled,  such  royalties  can  not  be  recovered.^  If  the 
parties  know  that  the  validity  of  the  patent  is  in  dispute^  and  agree 


New  York.  Marston  v.  Swett.  82  N. 
Y.  626;  Jones  v  Reyuolds,  130  N  Y. 
213,  24  N.  E  270;  Hyatt  v  In^alla.  124 
N.  Y.  93.  26  N  E  285;  McCJiU  v. 
Holmee,  168  N    Y.  W7,  61  N    E.  li:n. 

North  Carolma.  Fair  v.  Shelton,  128 
N,  Car   105.  38  S   E.  290 

Ohio.    Tod  V.  Wick,  36  O  S.  370. 

2  Palmer  v.  Guillow,  224  Mass.  1, 
112  N.  E  493. 

3  Tayloe.  v.  Rigga,  26  U.  S.  (1  Pet  ) 
691,  7  L.  ed.  275. 

4  United  States.  Wilson  v.  Simpson. 
60  U.  S.  (9  How.)  109.  13  L.  ed.  60; 
United  States  v.  Harvey  Steel  Co..  190 
U.  S.  310,  49  L.  ed.  492;  Eclipse  Bicycle 
Co.  V.  Farrow,  199  U.  S.  681,  50  L.  ed. 
317. 

Connecticut.  Johnson  t.  Willimantic 
Linen  Co.,  33  Conn.  436. 

Illinois.  Myers  v.  Turner,  17-  111. 
179;  Hildreth  v.  Turner,  17  111.  184. 

Indiana.  Detrick  v.  McGlone.  46  Ind. 
291. 


Maryland  Schwarzenbach  ▼  Odor- 
less Excavating  Apparatus  Co .  65  Md. 
34,  67  Am   Rep.  301.  3  Ati.  676 

Massachusetts.  Foss  v  Richardson^ 
81  Mass  (15  Gray)  3«X1;  Nash  ▼  Lull, 
102  Mass.  60,  3  Am   Rep.  435 

Minnesota.  WiUon  v  Hent^es.  20 
Minn  2SS,  3  N  W  338;  Van  Norman 
V.  Bnrbeau.  54  Minn.  388,  .W  N  W. 
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New  York.  Marston  v  Swett,  82  N. 
V.  520;  Jones  ▼.  Reynolds,  120  N.  Y. 
21.3,  24  N  E  279;  Hyatt  v  Ingalls,  124 
N    Y.  93.  26  N    E.  285. 

North  Carolina.  Fair  v.  Shelton,  128 
N.  Car.  105,  38  S.  E.  290. 

Ohio.    Tod  V.  Wick.  36  O   8.  370. 

See  §2993. 

« Marston  v.  Swett,  82  N.  Y.  626; 
Hyatt  V.  Ingalls,  124  N.  Y.  93,  26  N. 
E.  285. 

•  Marston  v.  Swett,  82  N.  Y.  626; 
Hyatt  V.  Ingalls,  124  N.  Y.  93,  26  N. 
f'.  285. 

7  Marston  v.  Swett.  82  N.  Y.  626. 
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to  pay  royalties  until  it  is  judicially  decided  that  such  patent  is 
invalid,  such  royalties  can  be  recovered  until  such  judicial  decision, 
adverse  to  the  patent,  is  rendered.* 

Some  cases,  however,  hold  that  if  the  patent  proves  to  be  worth- 
less, failure  of  consideration  exists.*  Some  of  the  cases  cited  on 
this  point  are  really  decided  on  the  ground  of  fraud. ^*  A  contract 
for  the  sale  of  a  patent  protecting  certain  specified  improvements, 
is  broken  if  letters  patent  are  thereafter  issued  for  only  a  small 
portion  of  the  improvements  specified  and  the  application  as  to  the 
rest  of  such  improvements  is  rejected.^^  In  other  cases  it  has  been 
held  that  if  the  patented  article  is  so  useless  as  to  avoid  the  patent, 
the  consideration  fails.^^  In  such  cases  the  tender  of  the  letters 
patent  by  the  vendee  to  the  vendor  places  the  latter  in  statu  quo." 
If  the  patent  is  void,  it  is  said  to  be  a  failure  of  consideration,^^ 
even  if  the  vendor  of  such  right  has  warranted  his  right  to  sell 
and  convey  the  same." 

§2980.  Total  failure.  In  other  cases  of  failure  of  considera- 
tion, the  question  which  is  primarily  presented  is  one  of  the  effect 
of  non-performance  of  precedent,  concurrent,  or  subsequent  cove- 
nants. Prom  the  standpoint  of  the  effect  of  such  breach,  this  topic 
must  be  divided  into  total  and  partial  failure  of  consideration. 
Total  failure  of  consideration,  that  is,  complete  failure  to  perform 
an  executory  promise,  discharges  the  adversary  party  from  per- 
forming the  promise  which  he  has  made  in  consideration  thereof.^ 


•  United  States  v.  Harvey  Steel  Co., 
196  U.  S.  310,  40  L.  ed.  492. 

•  Bierce  ▼.  Stocking,  93  Mass.  (11 
Gray)  174;  Nettograph  Machine  Co.  v. 
Brown,  28  Okla.  436,  34  L.  R.  A.  (N. 
S.)  737,  114  Pac.  1102;  dough  V.  Pat- 
rick. 37  Vt.  421. 

lOComingB  v.  Ledy,  114  Mo.  464,  21 
S.  W.  804. 

11  Hargraves  v.  A.  B.  Pitkin  Ma- 
chinery Co.,  19  R.  I.  426,  34  Atl.  738. 

12  Dickinson  v.  Hall,  31  Mass.  (14 
Pick.)  217,  25  Am.  Dec.  390;  Lester  v. 
Palmer,  86  Mass.  (4  All.)  145;  Rowe 
v.  Blanchard,  18  Wis.  441,  86  Am.  Dec. 
783. 

19Sandage  v.  Studabaker  Brothers 
Mfg.  Co.,  142  Ind.  148,  51  Am.  St.  Rep. 
165,  34  L.  R.  A.  363,  41  N.  E.  380. 


M  Morrow  v.  Brown,  31  Ind.  378; 
Cliemical  Electric  Light  &  Power  Co. 
V.  Howard,  160  Mass.  495,  2  L.  R.  A. 
168;  148  Mass.  352,  23  N.  £.  317,  20 
N.  E.  92;  Earl  v.  Page,  6  N.  H.  477, 
26  Am.  Dec.  711;  Cbwan  v.  Dodd,  40 
Tenn.  (3  Cold.)  278. 

II  Dickinson  v.  Hall,  31  Mass.  (14 
Pick.)   217,  25  Am.  Dec.  390. 

1  England.  Measures  Bro6.  ▼.  Meas- 
ures [1910],  2  Ch.  248  [affirming 
(1910).  1  Ch.  336]. 

United  States.  World's  Fair  Mining 
Co.  V.  Pow^ers,  224  U.  S.  173,  56  L.  ed. 
717. 

Arkansas.  Missouri  Pacific  Ry.  v. 
Yaroell,  65  Ark.  320,  46  S.  W.  943. 

California.  Russ  Lumber  &.  Mill  Co. 
V.  Muscupiabe  Land  &  Water  Co.,  120 
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Failure  of  consideration  avoids  a  promissory  note  if  it  is  not  in  the 
hands  of  a  bona  fide  holder.^  A  note  given  for  services  to  be  per- 
formed thereafter,  is  discharged  if  not  in  the  hands  of  a  bona  fide 
holder,  if  such  services  are  not  rendered.'  If  A  agrees  to  support 
B,  and  A  fails  to  do  so,  A's  non-<performance  amounts  to  a  total 
failure  of  consideration  which  discharges  B  from  his  obligation  to 
perform  the  covenants  on  his  part  to  be  performed,^  such  as  his 
covenant  to  make  A  the  beneficiary  of  a  policy  of  insurance  on  B's 
life.'  On  the  other  hand,  if  A  agrees  to  support  B,  and  B  in  con- 
sideration of  such  covenant  agrees  to  make  and  deliver  certain 
notes  to  A,  B's  failure  to  deliver  such  notes  discharges  A  from  his 
duty  to  perform.*  Notes  given  in  consideration  of  water  to  be 
furnished  for  irrigation  are  discharged  if  such  water  is  not  fur- 
nished when  demanded.  It  is  not  necessary  that  the  maker  of  such 
note  should  offer  to  release  the  payee  from  his  agreement  to  furnish 
such  water.^  If  a  note  has  been  transferred  before  maturity  to 
one  who  knows  that  the  consideration  therefor  was  an  agreement 
by  the  payee  to  deliver  coal,  but  who  does  not  know  that  the  payee 


Cal.  521,  65  Am.  St.  Rep.  186,  52  Pac. 
905;  Cameron  v.  Burnham,  146  Cal. 
680,  80  Pac.  020. 

imnois.  Ptacek  v.  Pisa,  231  111.  522, 
14  L.  R.  A.  (N.S.)  537,  83  N.  E.  221. 

Indian  Territory.  Sellers  v.  Catron, 
5  Ind.  Terr.  263,  82  S.  W.  742. 

Massachusetts.  Jewett  v.  Brooks, 
134  Mass.  505;  Lowe  v.  Harwood,  130 
Mass.  133,  20  N.  E.  538;  Holt  v.  Silver, 
160  Mass.  435,  48  N.  E.  837;  Cook  ▼. 
Sawyer,  188  Mass.  163,  74  N.  E.  356; 
Parrot  ▼.  Mexican  Central  Railway, 
207  Mass.  184.  03  N.  E.  500;  Neal  v. 
Jefferson,  212  Mass.  617,  00  N.  E.  334; 
Bryne  v.  Dorey,  221  Mass.  390,  100  N. 
E.  146;  Paika  v.  Perry,  225  Mass.  663, 
114  N.  E.  830. 

Michigan.  Fink  v.  Chambers,  05 
Mich.  508.  55  N.  W.  375. 

North  Carolina.  Farrington  v.  Mc- 
Neill, 174  N.  Car.  420,  03  S.  E.  057. 

South  Carolina.  Wait  v.  Williams, 
107  S.  Car.  32,  91  S.  E.  060. 

West  Virginia.  Acme  Food  Co.  v. 
Older,  64  W.  Va.  255,  17  L.  R.  A.  (N. 
S.)  807,  61  S.  E.  235. 


ICalifomku  Flood  v.  Petry,  165 
Cal.  300,  46  L.  R.  A.  (N.S.)  861,  132 
Pac.  256. 

Iowa,  Sigworth  y.  Holoomb  (la.), 
70  N.  W.  364;  Todd  v.  SUte  Bank, 
182  la.  276,  3  A.  L.  R.  071,  165  N.  W. 
603. 

Michigan.  Fink  v.  Chambers,  05 
Mich.  608,  55  N.  W.  375. 

North  Carolina.  Farrington  v.  Mc- 
Neill. 174  N.  Car.  420,  03  S.  E.  057. 

West  Virginia.  Acme  Food  Co.  ▼. 
Older,  64  W.  Va.  265,  17  L,  R.  A.  (N. 
S.)  807,  61  S.  E.  235. 

3  Hays  v.  Plummer,  126  CaL  107,  77 
Am.  St.  Rep.  163,  58  Pac.  447;  Ray  v. 
Moore,  24  Ind.  App.  480,  56  N.  E.  037. 

4  Ptacek  V.  Pisa,  231  111.  522,  14  L. 
R.  A.  (N.S.)  637,  83  N.  E.  221. 

» Ptacek  V.  Pisa,  231  HI.  522,  14  L. 
R.  A.  (N.S.)  637,  83  N.  E.  221. 

•  Bryne  v.  Dorey,  221  Mass.  300,  100 
N.  E.  146. 

1  Rubs  Lumber  &  Mill  Co.  v.  Muscu- 
piabe  Land  &  Water  Co.,  120  CaL  521, 
66  Am.  St.  Rep.  186,  52  Pac.  005. 
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will  not  perform  such  agreement,  the  indorsee  may  recover  from 
the  maker  upon  such  note.^  Under  a  contract  to  exchange  real 
estate,  A  agreeing  to  accept  a  lease  back  of  the  property  conveyed 
by-  him,  A's  agreement  to  accept  the  lease  is  discharged  by  B's 
refusal  to  perform  the  contract  where  B  falsely  claims  that  the 
title  to  A's  realty  is  defective.*  A  agreed  to  release  certain  claims 
in  consideration  that  his  debtor,  B,  would  not  change  a  devise  in  a 
will  previously  executed  by  B.  This  contract  is  discharged  by  A's 
subsequently  presenting  such  claims  to  the  commissioners  of  B's 
estate^  although  B  does  not  offer  to  refund  the  money  received  in 
part  consideration  thereforj*  A  contract  to  pay  the  debt  of 
another,  in  consideration  of  forbearance  of  suit,  is  discharged  if  the 
original  debtor  is  subsequently  sued."  An  executory  agreement 
for  credit  is  discharged  where  the  notes  ^^  given  in  consideration  of 
such  promise  proved  worthless.  A  contract  for  the  sale  of  mining 
land,  conditioned  that  the  vendee  shall,  at  a  certain  time,  induce  a 
corporation  thereafter  to  be  organized,  to  execute  certain  notes  for 
the  remainder  of  the  purchase  price,  and  a  mortgage  of  such  prop- 
erty to  secure  such  notes,  may  be  rescinded  by  the  vendor  if  the 
notes  and  mortgage  are  not  furnished.^'  If  A  has  delivered  posses- 
sion of  a  mine  to  B  under  a  contract  by  which  B  is  to  deposit  the 
proceeds  of  such  mine  in  a  certain  bank  to  A's  account,  as  a  credit 
upon  the  purchase  price,  B's  act  in  depositing  such  proceeds  in 
another  bank  in  his  own  nam'e  discharges  A  from  his  duty  under 
the  contract  to  allow  B  to  keep  possession  of  such  mine.^^  If  a 
number  of  persons  agree  to  subscribe  to  a  fund  for  the  purpose  of 
securing  a  lease  and  developing  a  mine,  the  failure  of  one  of  such 
parties  to  pay  such  subscription  into  such  fund  discharges  the 
adversary  parties  from  their  duty  to  pay  to  him  a  proportionate 
amount  of  the  proceeds  of  such  mine.^'  If  A  agrees  to  secure 
leases  from  X  to  B  which  B  is  to  have  sixty  days'  opportunity  to 
investigate  before  accepting,  A's  failure  to  secure  such  leases  and 

t  Tradesmen  National  Bank  y.  Car-  12  Sheldon   Axle   Co.   v.   Scofield,  85 

tis,  167  N.  Y.  194,  52  L.  R.  A.  430,  60  Mich.  177,  48  N.  W.  511. 

N.  E.  429.  « Tyler  v.  CJote,  29  Or.  516,  46  Pac. 

«  ScanneU  v.  Soda  Fountain  Co.,  161  800. 

Mo.  606,  61  S.  W.  889.  U  World's  Fair  Mining  Co.  v.  Pow- 

10  White   V.   White,   68   Vt.   161,   34  ers,  224  U.  8.  173,  56  L.  ed.  717. 

Atl.  425.  1*  Cameron  v.  Bumham,  146  CaL  580, 

t1  Clark   V.  Russell,   3   Watts    (Pa.)  80  Pac.  929. 
213,  27  Am.  Dec.  348. 
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to   offer   them  to  B   discharges  B   from  his  liability   under   the 
contract." 

The  doctrine  of  failure  of  consideration  has  been  applied  to  dis- 
charge a  party  who  has  refused  to  accept  performance  from  notes 
which  he  has  given  in  advance,^^  so  that  in  such  case  he  will  be 
liable  for  damages  for  breach,  but  he  will  not  be  liable  upon  such 
notes  if  they  are  not  in  the  hands  of  a  bona  fide  holder." 


§  2981.  Breach  of  covenant  not  a  vital  term  of  contract.    It  is 

not  the  breach  of  every  covenant  of  a  contract  that  may  operate  as 
a  discharge  of  the  adversary  party.  To  have  this  effect  the  cove- 
nant broken  must  be  a  vital  term  of  the  contract,  breach  of  which 
makes  performance  impracticable,  and  the  accomplishment  of  the 
purpose  of  the  contract  impossible.  Breach  of  a  minor  and  sub- 
sidiary covenant  may  give  rise  to  an  action  for  damages  but  it  can 
not  operate  as  a  discharge.'    If  A  has  agreed  to  sell  land  to  B,  in 


tiWinfield  Lumber  Co.  v.  Partridge, 
—  Ala.  — ,  80  So.  821. 

17  Acme  Food  Co.  v.  Older,  04  W.  Va. 
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Fields  V.  Miller,  216  111.  272,  74  N.  E. 
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wait,  227  111.  613.  81  N.  E.  714. 

Iowa.  Graves  v.  Gas  Co.,  83  la.  714, 
50  N.,W.  283;  Gait  v.  Provan,  131  la. 
277,  108  N.  W.  760. 

Kansas.  Missouri,  K.  &  T.  Ry.  v. 
Ft.  Scott,  15  Kan.  436. 


Kentucky.  Smith- v.  Howard  (Ky.), 
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104  Md.  15,  64  Atl.  310;  Schnepfe  v. 
Schnepfe,  124  Md.  330,  92  Atl.  801; 
Ady  V.  Jenkins,  133  Md.  36,  104  Atl. 
178. 

Masaachusetts.  Leavitt  v.  Fletcher, 
92  Mass.  (10  All.)  119;  Lund  v.  Smith, 
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Michigan.  Alderton  v.  Williams,  139 
Mich.  296,  102  N.  W.  753;  Gates  ▼. 
Detroit  &  Mackinac  Ry.,  147  Mich.  523, 
111  N.  W.  101. 

Minnesota.  Hunter  v.  Holmes,  60 
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Missouri.  Dnimmond  Realty  &  In- 
vestment Co.  V.  W.  H.  Thompson 
Trust  Co.   (Mo.),  178  S.  W.  479. 

Nebraska.  Swobe  v.  Electric  Light 
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consideration  of  which  B  is  to  pay  to  A  one  half  of  the  crops  for  a 
certain  period  of  time,  a  small  and  unintentional  shortage  on  B*s 
part  does  not  give  A  the  right  to  avoid  such  contract.^  If  A  agrees 
to  make  advances  to  B  to  the  amount  of  B's  expenses  under  the 
contract,  and  A  has  furnished  about  two-thirds  of  B's  expenses  and 
suggests  an  arbitration  as  to  A's  liability  to  advance  more,  B  can 
not  treat  such  conduct  on  the  part  of  A  as  discharging  him  from 
further  liability  under  the  contract.^  If  A  assigns  an  invention*  to 
B  under  an  agreement  by  which  B  is  to  take  out  a  patent  thereon 
and  to  pay  a  certain  amount  to  A,  B's  conduct  in  dropping  A's 
claim  and  taking  out  a  patent  on  a  similar  invention  in  his  own 
name  does  not  discharge  B  from  his  duty  to  pay  A,  as  long  as  he 
has  retained  A's  rights  under  such  assignment  without  regard  to 
the  actual  merits  of  A's  invention.*  A  contract  to  erect  and  main- 
tain a  mill  is  not  discharged  by  the  adversary  party's  failure  to 
maintain  it  for  the  entire  time,  but  an  action  for  damages  is  the 
only  remedy.'  Similar  results  have  been  reached  where  a  contract 
to  construct  waterworks  is  departed  from  in  minor  points  and  no 
opportunity  has  been  given  to  the  water  company  to  correct  them ;  • 
where  a  contract  to  feed  cattle  is  broken  only  by  a  failure  to  con- 
struct racks  to  save  the  hay,  the  owner  having  suffered  no  loss 
thereby;^  and  where  a  contract  to  ship  goods  under  the  vendee's 
form  of  charter  party  is  broken  only  by  using  another  form  of  charter 
party  which  omits  a  clause  that  if  the  vessel  is  freed  from  wharf- 
age during  discharge  of  cargo,  freight  is  to  be  reduced  four  and  a 
half  pence  per  ton.*  In  all  these  cases  the  party  not  in  default 
must  perform  and  sue  for  damages  if  he  has  suffered  any.    Whether 
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a  partial  breach  operates  as  a  discharge  depends  on  the  relation  of 
the  covenant  which  has  been  broken  to  the  rest  of  the  contract,  on 
the  question  of  the  adequacy  of  compensation  in  damages  and  on 
the  rules  of  local  procedure  allowing  partial  defenses  to  be  made.* 

*  §  2982.  Partial  failure — Full  compensation  in  damages.  Partial 
failure  of  consideration  in  cases  in  which  compensation  for  breach 
can  be  made  by  awarding  damages  to  the  injured  party,  is  anal- 
ogous to  breach  of  an  independent  covenant  which  is  independent 
because  it  is  only  a  part  of  the  consideration  for  the  covenants  of 
the  adversary  partyj  As  in  the  case  of  such  independent  cove- 
nants,' a  partial  failure  of  consideration  does  not  operate  as  a  dis- 
charge of  the  entire  contract  if  compensation  for  such  breach  can 
be  made-  by  awarding  damages  to  the  adversary  party,  and  if  the 
performance  which  he  has  received  together  with  such  award  of 
claniagos  will  do  substantial  justice.'    This  is  true  especially  under 
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ance, by  C.  B.  Morison,  29  Law  Quar- 
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statutes  which  provide  that  breach  shall  not  discharge  or  forfeit 
rights  under  a  contract  if  compensation  is  an  adequate  remedy/ 
Even  though  partial  failure  of  consideration  does  not  discharge  the 
contract,  it  is,  however,  the  basis  of  an  action  by  the  party  who  is 
not  in  default  to  recover  damages.'  . 

§2983.  Specific  illustrations.  If  A  sells  certain  timber  to  B 
at  a  certain  price,  and  as  part  of  such  contract  A  agrees  to  log 
such  timber  at  a  certain  price,  and  B  pays  the  consideration  agreed 
upon,  A  can  not  treat  B's  delay  in  permitting  A  to  proceed  to  log 
such  timber  as  a  discharge  of  his  covenant  so  to  do.^  The  fact  that 
a  contractor  has  not  paid  the  subcontractors  in  full  does  not  dis- 
charge the  property  owner  from  his  duty  to  pay  the  contractor  if 
the  subcontractors  have  omitted  to  secure  liens  upon  the  property 
for  the  amounts  due  to  them.*  If  A  gives  an  option  to  B  for  a 
consideration  to  be  paid  by  B  in  the  future,  and  by  such  contract 
A  agrees  to  make  certain  improvements  on  the  land,  A's  failure  to 
make  such  improvements  does  not  discharge  B  from  his  liability  to 
pay  for  such  option,  at  least  if  such  improvements  would  not  have 
increased  the  value  of  the  property  to  B  and  if  B  has  not  suffered 
any  damage  by  reason  of  A's  failure  to  make  such  improvements.' 
If  A  has  agreed  to  pack  goods  belonging  to  A  and  to  send  them  to 
B  by  a  certain  time,  and  if  B  agrees  to  furnish  labels  therefor,  B's 
failure  to  send  labels  does  not  discharge  A,  at  least  if  A  had  labels 
on  hand  from  the  previous  year  and  if  A  refused  to  perform  at  all, 
on  B's  demand,  when  there  was  sufficient  time  to  put  on  such 
labels.*  An  ante-nuptial  contract  by  Avhieli  the  wife  is  to  receive 
a  certain  sum  in  lieu  of  her  dower,  is  not  discharged  by  the  subse- 
quent separation  of  the  parties.*  If  A  sells  a  business  to  B  and 
agrees  not  to  compete  with  B  during  a  certain  period  of  time,  A's 
breach  of  his  covenant  not  to  compete  has  been  held  to  be  a  partial 
failure  of  consideration  which  does  not  discharge  B  from  his  lia- 
bility upon  his  note  given  in  consideration  of  the  transfer  of  such 
business  and  A's  covenant.*    If  A  enters  into  a  contract  with  B  by 

4  Bennett  v.  Glaspell,   15  N.  D.  230,  4Ady    v.    Jenkins,    133   Md.   36,   104 

107  N.  W.  46.  Atl.  178. 

•  Coleman  v.  Valentin,  30  S.  D.  323,  BSchnepfe  v.  Schnepfe,  124  Md.  330, 
164  N.  W.  67.  02  Atl.  891. 

1  Mueller  v.  Cook,  126  Wis.  604,  103  (Bradford  v.  Montgomery  Furniture 

N.  W.  1054.  Co.,  116  Tenn.  610,  9  L.  R.  A.   (N.S.) 

IBloomington   HotM    Co.   v.    Garth-  079,  92  S.  W.  1104. 

wait.  227  111.  613,  81  N.  E.  714.  For  the  opposite  view,  see  §  2986. 

•  Fargo  V.  Wade,  72  Or.  477,  L.  R.  A. 
1016A,  271,  142  Pac.  830. 
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which  B  is  to  have  the  use  of  certain  realty  and  is  to  have  the 
right  to  use  a  spur  track  subject  to  the  regulations  of  the  railway, 
the  fact  that  the  railway  changes  its  regulations  in  such  a  way  that 
B  could  not  make  use  of  the  track  does  not  amount  to  failure  of 
consideration.'  If  A  leases  to  B  under  a  contract  by  which  A  is  to 
repair  the  outside  of  the  buildings  and  B  is  to  pay  a  certain  rent 
and  to  repair  the  inside  of  the  buildings,  the  failure  of  A  to  recon- 
struct one  of  the  smaller  buildings  which  was  destroyed  does  not 
discharge  B  from  his  duty  to  pay  rent.*  Under  a  contract  to  erect 
a  mill  and  maintain  and  operate  it  for  five  years  and  not  to  trans- 
fer it  in  that  time,  breach  of  the  latter  stipulation  gives  rise  to  an 
action  for  damages  but  does  not  entitle  the  adversary  party  to 
recover  money  paid  as  a  consideration  for  the  contract.*  Under  a 
similar  contract  buildings  "were  erected  by  a  manufacturing  com- 
pany under  a  contract  to  remove  their  business,  but  the  removal 
was  never  made.  This  was  held  to  be  a  breach  going  to  the  essence 
of  the  contract,  and  recovery  could  be  had  of  money  paid  there- 
underj'  Under  a  contract  for  operating  a  brickyard,  breach  of  a 
provision  by  which  one  party  agrees  to  buy  all  his  supplies  of  the 
other  does  not  go  to  the  essence  of  the  contract  and  does  not  pre- 
vent him  from  recovering  for  what  he  has  done."  The  rule  that 
partial  failure  of  consideration  does  hot  discharge  a  contract  has 
been  carried  to  such  an  extent  that  failure  to  furnish  water  for 
more  than  an  acre  and  a  half  has  been  held  not  to  be  a  defense  to 
an  action  upon  a  note  given  in  payment  for  water  rights  for  one 
hundred  and  sixty  acres." 

§2984.  Partial  failure  of  consideration  —  Inability  to  make 
restitution.  If  the  party  who  has  performed  in  part  can  not  be 
placed  in  statu  quo,  the  adversary  party  can  not  treat  the  contract 
as  discharged  because  of  partial  failure  of  consideration.^ 

Under  contract  whereby  A  was  to  convey  to  B  a  certain  tract  of 
land  in  consideration  w^hereof  B  agreed  to  (1)  relinquish  her  right 

7  Roberts  v.  Chatwin,  108  Ark.  562,  Miller,  131  Ind.  409.  14  L.  R.  A.  804, 

158  S.  W.  497.  30  N.  E.  23. 

•  Leavitt   v.   Fletcher,   92  Mass.    (10  "  Rioux  v.  Brick  Co.,  72  Vt.  148,  47 

All.)    119.     (Accordingly  A  may  take  Atl.  406. 

advantage  of  a  re-entry  clause  in  case  llDaTiiels  v.  Englehart,   18  Ida.  548, 

of  B's  failure  to  pay  rent.)  39  L.  R.  A.  (N.S.)  938,  111  Pac.  3. 

t Hudson  V.  Archer,  9  S.  D.  240,  68  IDaniels  v.   En^lehart,  18  Ida.  548, 

N.  W.  641.  39  L.   R.    A.    (N.S.)    938,  111   Pac,  3; 

MFt.  Wayne   Electric  Light   Co.   v.  Daniekon  v.  Danielson,  165  Wis.  171, 

L.  R.  A.  1917D,  624,  161  N.  W.  787. 
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of  appeal  from  a  certain  decree,  and  (2)  quitclaim  her  interest  in 
other  property,  a  failure  of  title  to  the  realty  quitclaimed  by  B 
will  not  be  a  ground  for  rescinding  the  contract  after  B  has  lost 
her  right  of  appeal.*  Even  where  the  party  who  is  not  in  default 
might  avoid  the  contract  for  partial  failure  of  consideration  if  he 
returned  what  he  had  received  thereunder,  he  can  not  avoid  the 
contract  if  he  retains  substantial  and  material  benefits  thereunder.' 


§  2985.  Partial  failure  of  consideration  as  partial  defense.    In 

some  states  a  partial  failure  of  consideration  may  be  used  as  a 
partial  defense  in  an  action  on  the  contract,  even  if  the  considera- 
tion is  not  apportioned  and  the  damages  are  unliquidated.^  Thus 
in  an  action  on  a  single  bill  given  for  several  fillies,  fraud  as  to 
their  pedigree  constituting  partial  failure  of  consideration  may  be 
set  up.* 

In  other  states  a  partial  failure  of  consideration  is  not  available 
as  a  defense  to  an  action  on  the  contract,  though  it  may  be  the 
basis  of  an  independent  action.' 

§2986.  Partial  failure— Vital  tenn.  If  compensation  for  a 
partial  failure  of  consideration  will  not  give  full  protection  to  the 
interests  of  the  party  who  is  not  in  default,  and  if  the  part  of  the 
consideration  which  has  failed  is  a  vital  element  of  the  contract, 
such  failure  of  consideration  operates  as  a  discharge  of  the  entire 
contract  including  the  remaining  subsidiary  provisions.^     A   con- 


2Munreed  v.  Tliumb,  119  Mich.  578, 
78  N.  \V.  658. 
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213,  13  L.  ed.  109. 

» Thornton  v.  Wynn,  25  U.  S.  (12 
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tract  to  sell  or  to  lease  realty  is  discharged  by  the  failure  of  the 
vendor  to  perform  a  covenant  which  is  a  vital  part  of  such  con- 
tract, although  it  is  but  one  out  of  a  number  of  different  cove- 
nants.^ A  contract  by  which  A  agrees  to  convey  certain  realty  to 
X,  and  X  agrees  to  resell  such  realty  and  to  divide  the  profits 
with  A,  is  discharged  if  B,  who  is  a  co-owner  with  A,  does  not  join 
in  such  conveyance  to  X.*  If  A  agrees  to  construct  a  building  on 
certain  realty  and  to  convey  it  to  B,  A's  declaration  that  he  will 
be  unable  to  construct  such  building  is  a  renunciation  of  a  vital 
provision  of  such  contract.*  A  contract  by  A  to  convey  his  fran- 
chise for  a  street  railway  and  his  interests  in  such  railway,  is 
broken  as  to  a  vital  element  if  A's  franchise  is  of  no  legal  effect.' 
If  A  agrees  to  lease  a  room  to  B  and  also  agrees  that  no  other  room 
in  such  building  shall  be  used  for  the  sale  of  certain  articles  which 
B  intends  to  sell  in  such  room,  A*s  breach  of  such  covenant  in 


265  111.  257,  L.  R.  A.  1916C,  854,  106 
N.  E.  790. 

Iowa.  Temple  v,  PenneU,  123  la. 
729,  99  N.  W.  567. 

Kentucky.  Monarch  v.  Owensboro 
City  R.  Co.  (Ky.),  85  S.  W.  193,  27  Ky. 
L.  Rep.  380;  Seventh  St.  Planing  MiU 
Co.  V.  Schaefer  (Ky.),  99  S.  W.  341. 

Louisiana.  New  Orleans  Polo  Club 
V.  Jockey  Club,  128  La.  1044,  55  'So. 
668;  Queensborough  Land  Co.  v.  Caz- 
eaux,  136  La.  724,  L.  R,  A.  1916B,  1201, 
67  So.  641. 

Massachusetts.  Dudley  v.  Wye,  230 
Mass.  350,  119  N.  E.  790. 

Michigan.  J.  W.  Reedy  Elevator 
Mfg.  Co.  V.  Peck,  149  Mich.  657,  113 
N.  W.  306. 

Minnesota.  Waaser  v.  Western  Land 
Securities  Co.,  97  Minn.  460,  107  N.  W. 
160. 

Ohio:  Coffinberry  v.  Sun  Oil  Co.,  68 
O.  S.  488,  67  N.  E.  1069. 

Oklahoma.  Brown  y.  Wilson,  58 
Okla.  392,  L.  R.  A.  1917B,  1184.  160 
Pac.  94. 

Rhode  Island.  Ferris  v.  Pett,  —  R. 
L  — ,  2  A.  L.  R.  768,  105  Atl.  369. 

Washington.      Hodges    v.    Price,    38 


Wash.  1,  80  Pac.  202;  Dishman  v. 
Huetter,  41  Wash.  626,  84  Pac.  590; 
Ihrke  v.  Continental  Life  Ins.  &  In- 
vestment Co.,  91  Wash.  342,  L.  R.  A. 
1916F,  430,  157  Pac.  866. 

West  Virginia.  Chandler  f.  French, 
73  W.  Va.  658,  L.  R.  A.  1915B,  661, 
81  S.  E.  825. 

2  California.  Walker  v.  Harbor  Busi- 
ness Blocks  Co.,  —  Cal.  — ,  186  Pac. 
356. 

Florida.  Southern  Colonization  Co. 
v.  Derfler,  73  FU.  924,  L.  R.  A.  1917F, 
744,  76  So.  790. 

Iowa.  Temple  v.  Pennell,  123  la. 
729,  99  N.  W.  567. 

Louisiana.  Queensborough  Land  Co. 
v.  Cazeaux,  136  La.  724,  L.  R.  A.  1916B, 
1201,  67  So.  641. 

Washington.  Ihrke  v.  Continental 
Life  Ins.  &  Investment  Co.,  91  Wash. 
342,  L.  R.  A.  1916F,  430.  157  Pac.  866. 

« Temple  v.  Pennell,  123  la.  729,  99 
N.  W.  567. 

4  Walker  v.  Harbor  Business  Blocks 
Co.,  —  Cal.  — ,  186  Pac,  356. 

■  Monarch  v.  Owensboro  City  R,  Co. 
(Ky.),  85  S.  W.  193,  27  Ky.  L.  Rep. 
380. 
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leasing  a  room  to  X  for  the  sale  of  such  articles  is  a  breach  of  a 
vital  term  in  the  contract  between  A  and  B.*  If  A  has  convoyed 
realty  to  B  under  a  contract  by  one  term  of  which  A  is  to  build  a 
railway  near  such  realty  within  a  certain  time,^  or  A  is  to  secure 
a  right  of  way  by  which  B  can  have  access  to  his  realty,*  or  by 
which  A  is  to  grade  and  construct  an  asphalt  street  with  sewer  and 
gas,  and  also  to  lay  a  sidewalk,'  or  by  which  A  is  to  maintain  an 
orchard  upon  such  realty  so  as  to  convey  to  B  an  orchard  which 
bears  fruit,^*  A's  breach  of  any  one  of  such  covenants  is  regarded 
as  a  breach  of  a  vital  term  which  discharges  the  contract.  If  A 
and  B  enter  into  a  contract  by  which  A  surrenders  to  B  the  pos- 
session of  A's  mine,  and  B  is  to  operate  such  mine  and  deposit  the 
proceeds  thereof  in  a  given  bank  in  A's  name,  such  latter  cove- 
nant is  vital;  and  B's  act  in  depositing  such  proceeds  in  another 
bank  in  his  own  name  is  a  breach  for  w^hich  A  may  avoid  the 
contract  and  take  possession  of  such  mine."  Under  a  contract  by 
which  B  was  to  sell  A*s  realty,  as  A's  agent,  and  A  was  to  deposit 
the  purchaser's  notes  with  X  in  order  to  secure  B's  commission, 
and  B  was  to  give  bond  to  protect  A  again3t  the  claim  of  C  for 
part  of  such  commission,  A's  covenant  to  deposit  such  notes  was  a 
vital  term  of  the  contract  and  on  breach  thereof  B  might  recover 
without  showing  that  he  had  given  such  bond.^*  Under  a  contract 
by  which  B  conveys  realty  to  A,  and  A  agrees  to  furnish  money  to 
pay  oflP  the  liens  thereon,  to  sell  such  realty,  and  to  divide  the  pro- 
ceeds with  B  after  repaying  to  A  the  advances  thus  made  by  him, 
the  covenant  to  resell  is  a  vital  term  of  the  contract;  and  if  A 
delays  an  unreasonable  time  and  refuses  a  number  of  opportunities 
to  sell,  B  may  have  a  reconveyance  upon  tendering  the  advances 
made  by  A.^'  If  A  and  B  enter  into  a  contract  by  which  A  leases 
certain  realty  to  B,  and  B  agrees  to  construct  a  building  thereon 
and  to  pay  rent  therefor,  and  A  agrees  to  buy  such  building  at  the 
termination  of  the  lease,  B's  covenant  to  pay  rent  is  a  vital  term 


•  University  Club  v.  Deakin,  265  HI. 
257,  L.  R.  A.  1916C,  854,  106  N.  E.  790. 

7  Southern  Colonization  Co.  v.  Der- 
fler,  73  Fla.  924,  L.  R.  A.  1917F,  744, 
75  So.  790;  Aurand  v.  Perry  Town  Lot 
&  Improvement  Co.,  178  la.  262,  159 
N.  W.  779. 

t  Miller  v.  Beck,  72  Or.  140,  142 
Pac.  603. 

iTennant  Land  Co.  v.  Nordeman, 
148  Ky.  361,  146  S.  W.  756. 


lOIhrke  v.  Continental  Life  Ina.  & 
Investment  Co.,  91  Wash.  342,  L.  R. 
A.  1916F,  430,  157  Pac.  866. 

11  World's  Fair  Mining  Co.  v.  Pow- 
ere.  224  U.  S.  173,  56  L.  ed.  717. 

UWasser  v.  Western  Land  Securi- 
ties Co.,  97  Minn.  460,  107  N.  W.  160. 

«  Campbell  v.  Kennedy,  177  Cal.  430, 
170  Pac.  1107. 
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of  the  contract;  and  if  B  does  not  pay  rent  and  A  enters  by 
virtue  of  a  re-entry  clause,  he  is  not  obliged  to  pay  for  such 
buildingj*  If  the  covenant  to  operate  a  mine  or  to  drill  wells  for 
oil  and  gas  is  a  vital  feature  of  a  mining  lease,  or  of  a  lease  for 
oil  and  gas,  failure  to  perform  such  covenant  will  be  regarded  as 
a  discharge  of  the  entire  contract.^' 

If  an  employer  refuses  to  continue  the  employe  in  his  service, 
and  refuses  to  make  further  compensation  to  such  employe,  this  is 
a  breach  of  a  vital  term  of  the  contract  which  discharges  the 
employe  from  the  remaining  covenants  of  such  contract,"  such  as 
a  covenant  on  his  part  not  to  compete  with  his  employer  within  a 
certain  period  of  time."  Whether  a  covenant  not  to  compete  is  a 
vital  part  of  a  contract  for  the  sale  of  a  business  arid  of  the  good 
will  thereof,  so  that  the  breach  of  such  covenant  will  discharge  the 
contract,  is  a  question  upon  which  there  seems  to  be  a  conflict  of 
authority;  although  it  may  be  that  the  conflict  is  more  apparent 
than  real,  since  in  some  cases  the  restraint  of  competition  may  be  a 
vital  term  of  the  contract  and  in  other  cases  it  may  not.  Without 
much  discussion  as  to.  the  actual  intention  of  the  parties,  it  has 
been  held  that  under  a  contract  by  which  A  leased  a  quarry  to  B 
for  a  compensation  based  on  the  amount  of  stone  quarried  by  B, 
and  A  agreed  not  to  compete  with  B  during  such  term,  A's  cove- 
nant not  to  compete  was  a  vital  term  of  such  contract,  and  A's 
breach  of  such  covenant  would  operate  as  a  discharge  thereof." 
If  the  purchaser  has  obtained  possession  of  the  business  and  has 
received  the  good  will,  the  seller's  breach  of  his  covenant  not  to 
compete  has  been  held  to  be  a  defense  as  to  that  part  of  the  con- 
tract price  which  was  given  for  such  covenant  not  to  compete," 
even  though  the  parties  did  not  apportion  the  contract  price 
between  the  amount  paid  for  the  business,  the  amount  paid  for  the 
good  will,  and  the  amount  paid  for  the  covenant  not  to  compete.* 
In  other  jurisdictions  it  has  been  held  that  the  covenant  not  to 


MToellner  v.  McGinnia,  55  Wash. 
430,  24  L.  R.  A.  (N.S.)  1082,  104  Pac 
641. 

II  Chandler  v,  French,  73  W.  Va.  668, 
L.  R.  A.  19156,  661,  81  S.  E.  825. 

IS  General  Billposting  Co.  v.  Atkin- 
son [1900],  A.  C.  118  [affirming  (1908), 
1  Ch.  537];  Measures  Bros.  v.  Meas- 
ures [1910],  2  Ch.  248  [affirming 
(1910),  1  Ch.  836]. 


"General  Bill  &  Posting  Co.  v.  At- 
kinson [1909],  A.  C.  118  [affi'rming 
(1908),  1  Ch.  537];  Measures  Bros.  v. 
Measures  [1910],  2  Cli.  248  [affirming 
(1910),  1  Ch.  336], 

1i  Dishman  v.  Huetter,  41  Wash.  626, 
84  Pac.  690. 

IS  Ferris  v.  Pett,  —  R,  I.  — ,  2  A.  L. 
R.  768,  105  Atl.  369. 

20  Ferris  v.  Pett,  —  R.  I.  — ,  2  A.  L. 
R.  768,  105  Atl.  369. 
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compete  was  a  minor  and  subsidiai'y  covenant,  the  breach  of  which 
would  give  rise  to  an  action  for  damages  but  would  not  dis- 
charge the  contract.^^ 

If  time  is  of  the  essence,'^  a  delay  as  to  the  time  of  performance 
may  be  so  miaterial  as  to  discharge  the  entire  contract  at  the  elec- 
tion of  the  party  who  is  not  in  default.^ 

If  A  and  B  on  the  one  side,  and  C  on  the  other,  have  entered 
into  a  contract  to  arbitrate,  the  act  of  A  in  bringing  an  action  in 
violation  of  such  provision  may  operate  as  a  discharge  of  the 
entire  contract,  so  that  C  may  bring  an  action  against  B,  notwith- 
standing such  agreement.^*  Under  a  contract  for  installing  an 
apparatus  which  requires  the  use  of  water  from  the  city  mains,  a 
violation  of  a  covenant  as  to  the  change  of  pressure  caused  by  such 
apparatus  is  vital  if,  as  a  result  thereof,  the  city  refuses  to  allow 
water  to  be  taken  from  its  mains  for  use  therein.^  Under  a  con- 
tract for  the  sale  of  goods,  which  provides  that  the  seller  shall 
declare  the  name  of  the  vessel  to  the  buyer,  such  covenant  is  vital 
if  such  goods  are  bought  for  the  purpose  of  resale  and  if  the  buyer 
is  unable  to  resell  such  goods  unless  the  name  of  the  vessel  has 
been  declared.^*  If  a  water  company  agrees  to  furnish  water  to  a 
city  and  to  construct  a  reservoir,  the  quality  of  the  water  is  mate- 
rial ;  and  if  such  water  company  furnishes  w^ater  which  is  polluted 
by  sewage  and  does  not  construct  such  reservoir,  the  city  may  treat 
such  contract  as  discharged  because  of  the  breach  of  vital  terms 
therein."  A  contract  whereby  a  city  leases  its  waterworks  to  A, 
who  has  to  operate  it  and  keep  the  machinery  in  order,  is  dis- 
charged if  A  becomes  habitually  intoxicated  and  ruins  the  machin- 
ery. The  city  may  rescind  such  contract,  although  it  contains  no 
forfeiture  clause.^'  An  agreement  whereby  a  wife  relinquishes  all 
her  rights  in  her  husband's  property,  in  consideration  of  her  having 
the  care  and  custody  of  her  minor  son,  is  discharged  where  her 
husband  in  his  lifetime  took  such  son  from  her  by  stealth,  detained 
him  during  the  husband's  life,  and  sued  his  wife  for  a  divorce, 

i1  Bradford    v.    ^rontjjomery    Fumi-  Continental  Guano  Works,  51   Fla.  143, 

ture  Co.,  115  Tenn.  610,  9  L.  R.  A.  (N.  40  So.  71. 

S.)  979,  92  S.  W.  1104.  » J.  W.  Reedy  Elevator  Mfg.  Co.  v. 

»See  §§2103  et  seq.  Peck,  149  Mich.  657,  113  N.  W.  300. 

23  Campbell  v.  Kennedy,  177  Gal.  430,  2f  Graves  v.  Legg,  9  Exch.  709. 

170    Pae.    1107;    Seventh    St.    Planing  27  Columbus   v.   Mercantile   Trust    & 

ivnn  Co.  V.  Schaefer   (Ky.),  99  S.  W.  Deposit  Co.,  218  U.   S.  645,  54  L.  ed. 

341.  1193. 

24  Alachua  Phosphate  Co.  v.  Anglo-  2IMahon  v.  Columbus,  58  Miss.  310, 

38  Am.  Rep.  327. 
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praying  for  the  custody  of  such  son.     The  wife  can,  therefore, 

assert  her  rights  in  her  husband's  estate  upon  his  death.^    An 

electric  light  company  made  a  contract  with  the  citizens  of  a  city  ! 

to  move  their  plant  there,  and  to  make  an  invoice  with  a  guaranty 

that  the  invoice  would  show  three  hundred  thousand  dollars  surplus 

above  liabilities.    In  consideration  of  this,  the  light  plant  was  to 

receive  certain  land  and  a  bonus.    The  bonus  was  paid,  and  with 

it  the  company  erected  buildings  upon  the  land,  but  the  invoice 

was  never  made.    This  was  held  to  be  such  failure  of  consideration 

as  to  entitle  the  parties  who  had  paid  the  bonus  to  recover  it.*    A 

owned  a  patent  for  a  method  of  transferring  wheat  from  one  car 

to  another  and  weighing  it.    He  made  a  contract  with  a  railroad 

company,  whereby  he  was  to  erect  his  scales  at  a  given  point  and 

transfer  grain  for  the  company,  and  they  were  to  pay  him  therefor 

one  half  of  the  saving  over  the  old  system.    After  performance  of 

the  contract  had  begun,  A  gave  information  as  to  the  weight  of 

the  corn  to  other  parties,  to  the  injury  of  the  railroad.    This  was 

held  to  be  sufficient  breach  to  justify  the  railroad  in  treating  the 

contract  as  discharged.'^    A  contract  to  sell  a  hotel,  furniture  and 

fixtures  at  a  certain  appraisement,  the  party  refusing  to  accept  the 

appraisement  to  forfeit  a  certain  deposit,  is  discharged  if  the  vendor 

prevents  the  vendee  from  being  present  at  or  taking  any  part  in 

such  appraisement.    The  vendee  may  therefore  recover  the  amount 

deposited.*^    A  note  and  mortgage  given  in  consideration  of  money 

to  B,  loaned  thereafter,  may  be  canceled  upon  repajrment  of  the 

amount  actually  loaned,  where  the  lender  refuses  to  advance  the 

entire  amount  agreed  upon.** 

§2987.  Failure  of  consideration  for  executed  conveyance  of 
realty — Gkneral  principles.  If  the  vendor  has  performed  a  contract 
for  the  sale  or  conveyance  of  rejilty  by  executing  and  delivering  a 
deed  therefor,  failure  of  consideration  on  the  part  of  the  purchaser 
does  not  discharge  the  transaction  at  law;  and  it  does  not  give  to 
the  grantor  a  right  of  action  at  law  to  avoid  such  conveyance.'    This 

WBodweU  V.  Bodwell,  6C  Vt   101,  28  32Tibbetts  v.  Sartwell,  67  N.  H.  418, 

Atl   870.  29  Atl.  411. 

80  Ft.   Wnyne   Kleotric   Light   Co.   v.  83  Payne  v.  Loan  &  Guaranty  Co.,  54 
Miller,  131   Ind.  4!)0,  14  L.  R.  A.  804,  ^linn.  2ri5,  f).!  X.  W.  1128. 
30  N.  K.  2.1.  1  Contract  for  support.     McCardle  v. 

81  Lake    Shore,   etc.,   R.   R.   v.   Rich-  Kennedy,  92  Ga.  198,  44  Am.  St.  Rep. 
ards,  152  lU.  69,  30  L.  R.  A.  33,  38  N.  86,  17  S.  E.  1001. 
B.  773. 
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result  is  due  chiefly  to  the  fact  that  the  common  law  had  no  means 
of  canceling  a  deed  which  had  once  taken  effect ;  and,  in  the  classic 
period,  it  had  no  means  by  which  it  could  compel  the  grantee  tp 
reconvey  to  the  grantor. 

The  remedy  of  rescission  and  cancellation  in  equity  was  sufficient 
in  cases  of  this  sort;  and  if  this  remedy  could  be  obtained,  the 
grantor  could  recover  his  realty ;  but  whether  such  relief  would  be 
given  for  breach  of  a  contract  to  convey  realty  which  had  been 
performed  by  the  vendor  and  under  which  a  deed  had  been  given 
to  the  purchaser,  was  a  question  upon  which  there  was  some 
divergence  of  authority.  No  rescission  would  be  given  in  equity 
for  partial  failure  of  consideration,*  such  as  a  breach  of  a  covenant 
on  the  part  of  the  grantee  to  make  use  of  the  realty  in  a  specified 
manner,'  or  a  breach  of  a  covenant  on  the  part  of  the  grantee  to 
guarantee  dividends  on  stock  which  the  grantor  had  accepted  in 
payment  for  such  realty.*  If  the  consideration  is  executory  and 
especially  if  it  is  in  any  way  apportioned  to  the  subject-matter, 
equity  has  granted  rescission  as  to  the  part  of  the  contract  which 
is  executory  and  as  to  which  there  is  a  failure  of  consideration.* 
Under  a  statutory  provision  to  the  effect  that  rescission  may  be 
granted  for  partial  failure  of  consideration,  a  grantor  may  have 
rescission  if  the  grantee  has  failed  to  perform  his  covenant  to  sell 
the  realty  thus  conveyed  to  him,  and  to  divide  the  proceeds  with 
the  grantor  after  deducting  the  amount  spent  by  the  grantee  in 
paying  off  liens.*    If  a  husband  and  wife  have  entered  into  a  con- 

2  Alabama.  Piedmont  Land  Improve-  Washington.      Murkoweki    v.    'M.ut* 

ment  Co.  v.  Piedmont  Foundry  &  Ma-  kowski,  61  Wash.  103,  112  Pac.  92. 

chine   Ck>.,  96  Ala.   389,    11    So.   332;  Wiaconsin.      Forster    v.    Flack,    140 

Stacey  v.  Walter,  125  Ala.  291,  82  Am.  Wis.  48,  121  N.  W.  890. 

St.  Rep.  235,  28  So.  89.  3  Piedmont  Land  Improvement  Co.  v. 

Florida.     Marks  v.   Baker,  20   Fla.  Piedmont  Foimdry  &  Machine  Co.,  96 

»20.  Ala.   389,  11   So.  332;   Hay  don  v.   St. 

Illinois.    Jackson  v.  Jackson,  222  111.  Louis  &  Santa  Fe  Ry.,  222  Mo.  126, 

46,  6  L.  R.  A.  (N.S.)  785,  78  N.  E.  19.  121  S.  W.  15;  Chicago,  T.  &  M.  C.  Ry. 

Iowa.     Parsons  v.  Crocker,  128  la.  v.  Titterington,  84  Tex.  218,  31  Am. 

641,  105  N.  W.  162.  St.  Rep.  39,  19  8.  W.  472. 

Missouri     Haydon   v.   St.   Louis    &  4For8ter  v.  Flack,  140  Wis.  48,  121 

Santa  Fe  Ry.,  222  Mo.  126,  121  S.  W.  N.  W.  890. 
15.                                                                  '        S  Coffinberry  v.  Sun  Oil  Co.,  68  O.  8. 

Texas.    Stitzle  v.  Evans,  74  Tex.  596,  488,  67  N.  E.  1069   (reecission  of  gas 

12  R.  W.  326;  Chicago,  T.  &  M.  C.  Ry.  and  oil   lease   for  refusal  to   continue 

v.   Titteringlcn,  84   Tex.  218,  31   Am.  to  develop  tract). 

St.  Rep.  39,  19  S.  W.  472.  6  Campbell  v.  Kennedy,  177  Cal.  430, 

170  Pac.  1107. 
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tract  for  separation,  by  the  terms  of  which  the  husband  agrees  to 
support  the  wife  and  the  wife  agrees  to  convey  certain  community 
property,  the  wife  may  have  rescission  of  such  conveyance  if  the 
husband  does  not  perform  his  covenant  to  support  herj 

In  case  of  a  total  failure  of  consideration,  it  was  held  in  some 
jurisdictions  that  equity  would  not  grant  rescission  in  ordinary 
cases.'  In  cases  of  this  sort,  equity  could  ordinarily  enforce  a 
vendor's  lien,  and  it  could  thus  give  the  parties  substantially  the 
benefit  of  full  performance  on  each  side,  at  least  if  the  realty 
could  be  sold  for  the  amount  of  the  purchase  price  w-hich  was  due 
and  unpaid.  It  has  been  held  that  if  a  conveyance  is  made  in 
consideration  of  a  contract  to  make  a  devise,  equity  will  not 
rescind  such  conveyance  unless  specific  performance  of  the  contract 
to  devise  proves  impracticable.'  Breach  of  a  contract  to  establish 
and  operate  a  manufacturing  business  upon  realty  conveyed  in 
consideration  of  such  contract  does  not  entitle  the  grantor  to 
rescission.  His  remedy  is  an  action  on  the  contract  for  damages.^* 
If  A  has  conveyed  realty  to  B  in  consideration  of  B's  agreement  to 
build  and  operate  a  foundry,  equity  will  not  give  rescission  because 
of  B*s  breach  in  the  absence  of  fraud.^^ 

In  some  jurisdictions,  however,  equity  grants  rescission  in  case 
of  total  failure  of  consideration."  If  the  grantor  has  accepted  the 
notes  of  a  married  woman  as  payment  for  the  realty  and  such  notes 
are  void,  it  is  said  that  he  may  have  rescission  of  the  conveyance." 
If  the  grantor  makes  conveyance  to  the  grantee  in  consideration  of 
the  promise  of  the  grantee  to  marry  the  grantor,  and  the  grantee 
refuses  to  perform  such  contract,  it  is  said  that  the  grantor  may 
have  rescission.'*    A  conveyance  of  realty  made  in  consideration  of 


7Yeager  v.  Ycager,  82  Wash.  271, 
144  Pac.  22. 

•  Alabama.  Gardner  v.  Knight,  124 
Ala.  273,  27  So.  298. 

Indiana.  Lowry  v.  Higgins,  5  Ind. 
607. 

Georgia.  Thompson  v.  La n fair,  127 
Ga.  567,  56  S.  E.  770. 

•  Riley  v.  Allen,  54  N.  J.  Eq.  495, 
36  AtL  664. 

10  Piedmont  Land  Improvement  Co. 
V.  Piedmont  Foundry  &  Machine  Co., 
96  Ala.  389,  11  So.  332. 

11  Miller  v.  SutUff,  241  111.  521,  89 
N.  E.  661. 


12 Kentucky.  Thomas  v.  Sweet,  111 
Ky.  467,  63  S.  W.  787,  65  S.  W.  827. 

Michigan.  Barker  v.  Smith,  92  Mich. 
336,  52  N.  W.  723. 

Mississippi.  Foxworth  v.  Bullock, 
44  Migs.  457  (obiter,  in  part). 

Texas.  Lanier  v.  Foust,  81  Tex.  186, 
16  S.  W.  994. 

Vermont.  Chapman  v.  Long,  66  Vt. 
656,  30  Atl.  3. 

West  Virginia.  Lambert  v.  Lambert, 
66  W.  Va.  520,  66  S.  E.  689. 

18  Foxworth  v.  Bullock,  44  Miss.  457 
(obiter,  in  part). 

14  Lambert  v.  Lambert,  66  W.  Va. 
620,  66  S.  E.  689. 
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a  reconveyance,^*  or  a  devise  thereof,^*  may  be  set  aside  for  failure 
of  consideration  if  such  reconveyance  or  will  is  so  defective  as  to 
be  invalid.  Equity  will  grant  rescission  of  an  oil  and  gas  lease,  or 
of  a  coal  lease,  because  of  the  failure  of  the  lessee  to  perform  his 
covenants  w^ith  reference  to  the  development  of  such  territory,  in 
cases  in  which  such  breach  on  the  part  of  the  lessee  will  inflict 
irreparable  injury  on  the  lessor  for  which  damages  will  not  give 
an  adequate  remedy." 

§  2988.  Convejrance  in  consideration  of  contract  to  furnish 
snpport.  A  conveyance  in  consideration  of  a  contract  to  support 
the  grantor  is  thought  by  many  courts  to  differ  materially  from 
the  ordinary  contract  for  the  conveyance  of  realty,  which  has 
already  been  discussed.^  The  contract  for  support  is  one  the  spe- 
cific performance  of  which  is  impossible.  It  is  also  impossible  to 
measure  the  amount  of  damages  in  money  so  as  to  do  justice  to 
the  party  who  is  not  in  default,  in  case  he  survives  his  expectancy 
of  life.  In  addition  to  these  considerations,  there  is  a  greater 
opportunity  for  fraud  or  undue  influence  in  contracts  of  this  sort 
than  in  ordinary  transactions;  and  the  courts  have  recognized  this 
fact,  though  they  have  not  always  expressed  it.  For  these  reasons 
it  is  held  in  many  jurisdictions  that  if  A  conveys  to  B  upon  con- 
sideration that  B  will  support  A,  and  if  B  does  not  furnish  such 
support,  A  may  have  rescission  of  such  conveyance.^     Bescission 


1i  Chapman  y.  Long,  66  Vt.  656,  30 
Ail.  3.  (The  grantee  refused  to  make 
a  new  and  valid  reconveyance.) 

!•  Barker  v.  Smith,  ^  Mich.  336,  62 
N.  W.  723. 

ITHowerton  v.  Kansas  Natural  Oas 
Co.,  81  Kan.  653,  34  L.  R.  A.  (N.S.)  34, 
106  Pac.  47;  Coffinberry  v.  Sun  Oil  C5o., 
68  O.  S.  488,  67  N.  E.  1069;  Smith  v. 
Root,  66  W.  Va.  633,  30  L.  R.  A.  (N.S.) 
178,  66  S.  E.  1005. 

See  also,  Chandler  v.  French,  73  W. 
Va.  658,  L.  R.  A.  1915B,  561,  81  S.  E. 
825. 

1  See  §  2987. 

2  Colorado.  Martinez  v.  Martinez,  57 
Colo.  292,  141  Pac.  469. 

Illinois.     Kusch   v.   Kusch,    143   111. 
353,  32  N.  E.  267;  Dorsey  v.  Wolcott, 
173  ni.  530,  50  N.  E.  1015;  McClelland 
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V.  McClelland,  176  111.  a3,  51  N.  E.  659; 
OTerrall  v.  OTerrall,  276  IlL  132,  114 
N.  E.  561. 

Indiana.  Sherrin  v.  Flinn,  155  Ind. 
422,  68  N.  E.  649. 

Iowa.  Walker  v.  Walker,  104  la. 
605,  73  N.  W.  1073. 

Kentucky.  Humbles  v.  Harris,  161 
Ky.  685,  152  S.  W.  707. 

Michigan.  Lockwood  v.  Lockwood, 
124  Mich.  627,  83  N.  W.  613. 

Minnesota.  Bruer  v.  Bruer,  109 
Minn.  260,  28  L.  R.  A.  (N.S.)  608,  123 
N.  W.  813. 

New  Mexico.  Anderson  v.  Reed,  20 
N.  M.  202,  L.  R.  A.  1916B,  862,  148 
Pac.  502. 

Oregon.  Houston  v.  Greiner,  73  Or. 
304,  144  Pac.  133. 
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Las  been  given  where  the  grantee  failed  to  give  such  support,'  as 
by  making  the  grantor  a  public  charge/  or  where  he  refuses  to 
furnish  it,'  and  conveys  to  others  the  realty  conveyed  to  him  in 
consideration  of  such  promise,*  or  where  on  the  death  of-  the 
grantee  his  heirs  refuse  to  furnish  it.'  Such  a  conveyance  may  be 
set  aside  for  cruel  treatment  of  grantor,'  or  harsh  treatment,'  but 
not  for  slight  annoyances^*  The  fact  that  the  consideration  ex- 
pressed in  the  deed  is  one  dollar  and  love  and  affection,"  or  that 
the  property  conveyed  was  encumbered  by  a  mortgage  not  men- 
tioned in  the  deed  but  known  to  the  grantee,^^  does  not  prevent 
such  right  of  rescission.  Such  contracts  are  often  complicated  by 
questions  of  mental  infirmity  of  the  grantor,^'  insanity  of  grantor,^* 
or  undue  influence  exerted  by  the  grantee,^'  which  makes  the  right 


Virginia.  Tysor  v.  Adams,  116  Va. 
239,  61  L.  R.  A.  (N.S.)  1197,  81  S.  E. 
76. 

West  Virginia.  Wilfong  v.  Johnson, 
41  W.  Va.  283,  23  S.  E.  730;  White  v. 
Bailey,  66  W.  Va.  673,  23  L.  R.  A.  (N. 
8.)  232,  64  S.  E.  1019. 

Wisconsin.  Bogie  v.  Bogie,  41  Wis. 
20di  Morgan  v.  Loomis,  78  Wis.  594, 
48  N.  W.  109;  Reooh  v.  Reoch,  98  Wis. 
201,  73  N.  W.  089;  Glocke  v.  Glocke, 
113  Wis.  303,  57  L.  R.  A.  458,  89  N.  W. 
118;  Young  v.  Young,  157  Wis.  424, 
147  N.  W.  361. 

3  Colorado.  Martinez  v.  Martinez,  67 
Colo.  292,  141  Pac.  409. 

Illinois.  Kusch  v.  Kusch,  143  111.  353, 
32  N.  E.  267;  OTerrall  v.  O'Ferrall, 
276  111.  132,  114  N.  E.  661. 

Indiana.  Sherrin  v.  Flinn,  155  Ind. 
422,  58  N.  E.  649. 

Kentucky.  Humbles  v.  Harris,  151 
Ky.  685.  152  S.  W.  797. 

Michigan.  Lockwood  v.  Lockwood, 
124  Mich.  627.  83  N.  W.  613. 

Minnesota.  Bnier  v.  Bruer,  109 
Minn.  260,  28  L.  R.  A.  (N.S.)  608,  123 
N.  E.  813. 

New  Mexico.  Anderson  v.  Reed.  20 
N.  M.  202,  L.  R.  A.  1916B,  862,  148  Pac. 
602. 

Virginia.  Tysor  v.  Adams,  116  Va. 
239,  61  L.  R.  A.  (N.S.)  1197,  81  S.  E. 
76. 


West  Virginia.  White  v.  Bailey.  66 
W.  Va.  573,  23  L.  R.  A.  (N.S.)  232,  64 
S.  E.  1019. 

Wisconsin.  Reoch  v.  Reoch,  98  Wis. 
201,  73  N.  W.  989;  Young  v.  Young, 
157  W».  424.  147  N.  W.  361. 

4  Potter  ▼.  Woodruff,  92  Mich.  8,  62 
N.  W.  83. 

iWilfong  y.  Johnson,  41  W.  Va.  283, 
23  S.  E.  730. 

•  Wilfong  V.  Johnson,  41  W.  Va.  283, 
23  S.  E.  730. 

I  Cree  v.  Sherf y,  138  Ind.  354,  37  N. 
E.  787;  Morgan  v.  Loomis,  78  Wis.  694. 

t  Dodge  V.  Dodge,  92  Mich.  109,  52 
N.  W.  296. 

•  Tysor  v.  Adams,  116  Va.  239,  61 
L.  R.  A,  (N.S.)  1197.  81  S.  E.  76. 

Where  the  grantor  is  the  grantee's 
mother.  Patterson  v.  Patterson,  81 
la.  626.  47  N.  W.  768. 

lOTuit  y.  Smith,  137  Pa.  St.  36,  20 
Atl.  579. 

II  Walker  y.  Walker,  104  U.  505, 
73  N.  W.  1073. 

12Mcaelland  y.  McClelland,  176  lU. 
83,  51  N.  E.  669.  ' 

19  Morgan  y.  Loomis,  78  Wis.  694, 
48  N.  W.  109. 

14  Potter  y.  Woodruff.  92  Mich.  8, 
52  N.  W.  83. 

IB  Dorsey  v.  Woloott,  178  III  539,  60 
N.  E.  1016. 
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of  rescission  still  clearer.  Equity  may  on  giving  rescission  ma^e 
allowance  for  permanent  improvements  made  by  the  grantee,'* 
making  him  account  for  timber  cut  and  removed."  Equity  may 
give  compensation  instead  of  rescission,'*  making  such  compensa- 
tion a  lien  upon  the  premises  conveyed ;  '•  and  such  lien  must  be 
superior  to  the  interests  of  the  remaindermen  where  grantor  has 
conveyed  to  grantee  for  life,  remainder  to  grantee's  children.*  A 
conveyance  by  a  husband  to  a  trustee  for  his  wife's  support  in 
consideration  of  separation  may  be  canceled  if  cohabitation  is 
resumed.*' 

In  other  jurisdictions  it  seems  to  be  held  that  equity,  will  decree 
rescission  only  if  special  facts  such  as  the  insolvency  of  the  grantee 
and  his  consequent  inability  to  respond  in  damages  are  shown,^ 
or  if  the  grantee  was  guilty  of  fraud.^  In  cases  of  this  sort  equity 
is  not  always  bound  to  grant  rescission;  and  if  security  for  the 
performance  of  the  contract  has  been  given,  as  by  mortgage,  equity 
may  give  relief  by  enforcing  such  security  if  such  decree  can  be  so 
framed  as  to  do  justice.**  Equity  may  refuse  rescission  but  give 
compensation,*  and  make  it  a  lien  upon  the  realty.* 

§2989.  Total  failure  of  title — ^Executory  contract  to  convey 
realty.  If  a  contract  for  the  sale  of  realty  is  executory  on  both 
sides,  total  failure  of  title  is  failure  of  consideration  for  which  the 
purchaser  may  avoid  the  contract.'    In  case  of  total  failure  of  title, 


16  Morgan  ▼.  Loomia,  7S  Wis.  504,  48 
N.  W.  109. 

17  Morgan  ▼.  Loomis,  78  Wis.  694,  48 
N.  W.  109. 

lIBoyden  ▼.  McRoberts,  88  Midi. 
134,  50  N.  W.  116. 

11  Fitspatrick  v.  Fitzpa trick,  91  Mich. 
394,  51  N.  W.  1058. 

UBoyden  ▼.  McRoberts,  88  Mich. 
134,  60  N.  W.  116. 

21  Smith  V.  King,  107  N.  Car.  273, 
12  S.  E.  67. 

22McCardle  v.  Kennedy,  92  Ga.  198, 
44  Am.  St.  Bep.  85,  17  8.  E.  1001. 

a  Wood  V.  Owen,  133  Ga.  751,  66  S. 
E.  961. 

24DanielB(m  v.  Danielson,  165  Wis. 
171.  L.  R.  A.  1917D,  624,  161  N.  W. 
787. 

a  Powers  V.  Powers  (Ky.),  39  S.  W. 


825;  Braer  v.  Bmer,  109  Minn.  260, 
28  L.  R.  A.  (N.S.)  608,  123  N.  W.  813. 

M Martin  v.  Martin  (Ky.),  20  S.  W. 
375;  Bmer  v.  Bruer,  109  Minn.  260, 
28  L.  R.  A.  (N.S.)  608,  123  N.  W.  813. 

1  England.  In  re  Head,  45  Ch.  Div. 
310. 

United  States.  Ankeny  v.  Clark,  148 
U.  S.  345,  37  L.  ed.  476. 

Arkansas.  Tupy  y.  Kooourek,  66 
Ark.  433,  51  S.  W.  69. 

California.  Grim  v.  Umbsen,  155 
Cal.  697,  132  Am.  St.  Rep.  137,  103 
Pac.  178. 

Idaho.  Maydale  v.  Peterson,  7  Ida. 
502,  63  Pac.  1048;  Boyd  v.  Boley,  25 
Ida.  584,  139  Pac.  139. 

Indiana.  Morris  v.  Goodwin,  1  Ind. 
App.  481,  27  N.  E.  986. 
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the  purchaser  may  refuse  to  perform  on  his  part ;  *  and  he  may  use 
such  failure  of  title  as  a  defense  to  an  action  upon  a  promissory 
note  which  he  has  given  for  such  realty,  as  long  as  such  note  is 
not  in  the  hands  of  a  bona  fide  holder.*  The  purchaser  may  avoid 
the  contract  because  of  such  failure  of  title,  and  he  may  recover 
the  purchase  money  which  he  has  paid  to  the  vendor  in  perform- 
ance of  such  contract,*  on  surrendering  possession  to  the  vendor  if 
the  vendee  has  taken  possession  under  the  contract.'  If  A  has 
made  a  payment  to  B  for  an  option  upon  property  to  which  B  had 
no  title  and  which  B  never  could  convey,  A  may  recover  the 
amount  thus  paid.'  If  the  vendor  renounces  the  contract  the  ven- 
dee may  recover  what  he  has  paid  in.^  If  the  vendor  has  with- 
drawn his  deed  from  escrow,  contrary  to  the  terms  of  the  contract, 
the  vendee  may  resist  collection  of  his  note  for  the  property  in  the 
vendor's  hands.'  So  if  the  vendor  conveys  the  realty  to  another, 
the  vendee  may  resist  the  collection  of  notes  given  by  him  for  the 
purchase  price  if  not  in  the  hands  of  a  bona  fide  holder.'  If  the 
vendor  refuses  to  deliver  a  deed  when  called  upon  the  vendee  may 


Iowa.  Todd  V.  State  Bank,  182  la. 
276,  3  A.  L.  R.  971,  165  N.  W.  593. 

Louisiana.  Talbot  v.  New  Orleans 
Land  Co.,  143  La.  263,  78  So.  553. 

Maine.  Frye  Pulpwood  CJo.  v.  Ray, 
114  Me.  272,  95  Atl.  1039. 

Michigan.  Potter  v.  Ranlett,  116 
Mich.  454,  74  N.  W.  661. 

Minnesota.  Williams  v.  Gilbert,  120 
Minn.  21)0,  ICO  N.  W.  502. 

New  York,  Moore  v.  Williams,  115 
N.  Y.  586,  22  N.  E.  233;  Blanek  v. 
Sadlier,  153  N.  Y.  551,  40  L.  R.  A.  606, 
47  N.  E.  920. 

Ohio,     Lewis  v.  White,  16  O.  S.  444. 

Oklahoma.  Martin  v.  Spaulding,  40 
Okla.  191,  137  Pac.  882. 

Pennsylvania.  Rugg  v.  Midland 
Realty  Co.,  261  Pa.  St.  453,  104  AtL 
685. 

South  Dakota.  Poulson  v.  Markus, 
34  S.  D.  428,  148  N.  W.  855. 

Utah.  Duncan  v.  Gisbom,  17  Utah 
209,  53  Patt-  V)41. 

'Washington,  Reese  v.  Westfleld,  56 
Wash.  415,  28  L.  R.  A.  (N.S.)  956,  105 
Pac.  837. 


iAnkeny  v.  Clark,  148  U.  S.  345, 
37  L.  ed.  475;  Maydale  v.  Peterson,  7 
Ida.  502,  63  Pac.  1048;  Todd  v.  State 
Bank,  182  la.  276,  3  A.  L.  R.  971,  165 
N.  W.  593;  Poulson  v.  Markus,  34  S. 
D.  428,  148  N.  W.  855. 

3  Todd  V.  State  Bank,  182  la.  276, 
3  A.  L.  R.  971,  165  N.  W.  593. 

4  Arkansas.  Tupy  v.  Kocourek,  66 
Ark.  433,  61  S.  W.  69. 

Indiana.  Morris  v.  Goodwin,  1  Ind. 
A  pp.  481,  27  N.  E.  985. 

Maine.  Frye  Pulpwood  Co.  v.  Ray, 
114  Me.  272,  05  Atl.  1039. 

New  York.  Moore  v.  Williams,  lit 
N.  Y.  586.  22  N.  E.  233. 

Utah.  Duncan  v.  Gisborn,  17  Utah 
209,  63  Pac.  1044. 

•  Sayre  v.  Mohney,  30  Or.  238,  47 
Pac.  197. 

•  Frye  Pulpwood  Co.  v.  Ray,  114  Me. 
272,  96  Atl.  1039. 

7  Elder  v.  Chapman,  176  111.  142,  52 
N.  E.  10  Freversing,  70  111.  App.  288]. 

•  Maydale  v.  Peterson,  7  Ida.  502,  63 
Pac.  1048. 

9  Battery  Park  Bank  v.  Loughran, 
126  N.  Car.  814,  36  S.  E.  281. 
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rescind  and  recover  the  purchase  price  already  paid  in  by  him." 
A  vendee  in  possession  can  not  have  indemnity  against  incum- 
brances." 

§  2990.  Partial  failure  of  title— Executory  contract  to  conv^ 

realty.  The  effect  of  failure  of  title  to  a  part  of  the  realty  which 
the  vendor  has  agreed  to  convey  to  the  purchaser,  upon  the  remain- 
ing covenants  of  such  contract,  depends  on  the  question  whether 
the  part  to  which  such  title  fails  was  a  material  part  of  the  con- 
tract for  which  the  purchaser  stipulated,  or  whether  it  was  a 
relatively  minor  and  immaterial  part  of  the  contract.  If  the  part 
of  the  realty  to  which  title  fails  is  a  material  part  of  the  subject- 
matter  for  which  the  purchaser  has  stipulated,  the  purchaser  may, 
if  he  wishes,  treat  such  failure  of  title  as  a  discharge  of  the  entire 
contract.^  If,  however,  the  realty  to  which  title  has  failed  was  a 
minor  and  immaterial  part  of  the  entire  transaction,  the  purchaser 
can  not  treat  the  contract  as  discharged  by  reason  of  such  failure 
of  title.* 

§  2991.  Failure  of  title— Executed  conveyance  of  realty.  Upon 
the  question  whether  a  failure  of  title  to  realty  which  has  been 
conveyed  to  the  promisor  is  such  a  failure  of  consideration  as  to 
discharge  a  promise  in  consideration  thereof,  there  is  a  divergence 
of  judicial  opinioQ.  Some  courts  hold  that  such  failure  of  title  is 
not  failure  of  consideration,  and  that  the  grantee  must  perform  the 
contract  on  his  part,  his  remedy  being  an  action  for  damages  upon 
the  covenants  of  the  deed,^  if  the  deed  is  one  in  which  covenants 


10  Zimmerman  y.  Branyan,  62  N.  J. 
L.  478,  41  Atl.  689;  Duncan  v.  Gisbarn, 
17  Utah  209,  62  Pac.  1044. 

11  Refeld  v.  Woodfolk,  63  U.  S.  (22 
How.)  318,  16  L.  ed.  370. 

1  England.  Duke  of  Si.  Albans  v. 
Shore,  1  H.  Bl.  270;  Jacobs  ▼.  Revell 
[inOO],  2  Ch.  858. 

United  States.  Ankeny  v.  Clark, 
148  U.  S.  345,  37  L.  ed.  475. 

Alabama.  McDennis  v.  Finch,  197 
Ala.  76,  72  So.  352. 

New  Jexiey.  Rentier  v.  Ramsin,  91 
N.  J.  L.  262,  102  Atl.  361. 

Ohio.  Hayes  v.  Skidmore,  27  O.  S. 
331. 


Oklahoma.  Groves  y.  Stouder,  58 
Okla.  744,  161  Pac.  239. 

Virginia.  Bailey  v.  James,  52  Va. 
(11  Gratt.)  468,  62  Am.  Dec.  659. 

2  Towner  v.  Tickner,  112  HL  217; 
Steinbach  v.  Hill,  25  Mich.  78;  Mc- 
Court  V.  Johns,  33  Or.  561,  53  Pac.  601 ; 
Heltzel  v.  Baird,  90  Or.  156,  175  Pac. 
851. 

1  Alabama.  Fields  v.  Clayton,  117 
Ala.  538,  67  Am.  St.  Rep.  189,  23  So. 
530. 

Connecticut.  B&rkhamstead  v.  Case, 
5  Conn.  528,  13  Am.  Dec.  92. 

Florida.  Long  v.  Allen,  2  Fla.  403, 
50  Am.  Dec.  281. 
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have  been  inserted.  Accordingly,  in  the  absence  of  special  circum- 
stances such  as  fraud,  insolvency  or  non-residence  of  the  grantor,^ 
equity  will  not  grant  rescission.'  On  the  other  hand,  rescission 
may  be  allowed  if  the  purchaser  has  been  induced  to  enter  into  the 
transaction  by  the  fraud  of  the  vendor,*  or  if  the  vendor  is  insolv- 
ent, so  that  the  legal  remedy  of  an  action  for  damages  will  not  in 
fact  furnish  adequate  relief.'  Failure  of  title  can  not  be  interposed 
as  a  defense  in  an  action  for  the  purchase  price.*  If  the  vendee 
has  been  placed  in  possession  of  the  realty  he  can  not  rescind  for 
failure  of  title  and  defeat  recovery  on  the  purchase  money  notes,' 


Georgia.  Mathis  v.  Crowley,  146  Ga. 
749,  92  S.  E.  213. 

Indiana.  Laughery  v.  McLean,  14 
Ind.  106. 

Iowa.  Harrison  v.  Palo  Alto  County, 
104  la.  383,  73  N.  W.  872. 

Maine.  Lloyd  v.  Jewell,  1  ^le.  352, 
10  Am.  Dec.  73. 

New  Mexico.  Reed  v.  Rogers,  19  N. 
M.  177,  141  Pac.  611. 

New  York.  Ryerson  v.  Willis,  81  N. 
Y.  277. 

Ohio.  Taylor  v.  Browder,  1  O.  S.  225 
(obiter). 

Tennessee.  Land  Co.  t.  Hill,  87 
Tenn.  589,  5  L.  R.  A.  46,  II  S.  W.  797. 

Wisconsin.  Renter  v.  La  we,  86  Wis. 
106,  56  N.  W.  472;  Topping  v.  Parish, 
96  Wis.  378,  71  N.  W.  367. 

2  Fields  v.  Clayton,  117  Ala.  538,  67 
Am.  St.  Rep.  189,  23  So.  530;  Abner 
V.  York  (Ky.),  41  S.  W.  309;  Egan  v. 
Yeaman  (Tenn.  Ch.  App.),  46  S.  W. 
1012. 

Even  in  case  of  innocent  misrepre- 
sentation  in  some  states.  Abner  v. 
York  (Ky.),  41  8.  W.  309. 

9  Alabama.  Murkett  v.  Munford,  70 
Ala.  423;  Meeks  v.  Gamer,  93  Ala.  17, 
8  So.  378;  Parker  v.  Parker,  93  Ala. 
80,  9  So.  426;  Fields  v.  aayton,  117 
Ala.  538,  67  Am.  St.  Rep.  189,  23  So. 
630. 

Georgia.  Mathis  v.  Crowley,  146  Ga. 
749,  92  S.  E.  213. 

Kentucky.  Abner  v.  York  (Ky.) ,  41 
S.  W.  300. 


Massachusetts.  Earle  v.  De  Witt,  88 
Mass.  (6  All.)  520. 

New  Mexico.  Reed  v.  Rogers,  10  N. 
M.  177,  141  Pac.  611. 

New  York.  Ryerson  v.  Willis,  81  N. 
Y.  277. 

Ohio.  Taylor  v.  Browder,  1  O.  8. 
225  (obiter). 

Oregon.  Fellows  v.  Evans,  33  Or;  30, 
53  Pac.  491. 

Tennessee.  Land  Co.  y.  Hill,  87 
Tenn.  589,  5  L.  R.  A.  45,  11  S.  W.  797; 
Stokes  Y.  Acklen  (Tenn.  Ch.  App.),  46 
S.  W.  316. 

Wisconsin.  Renter  v.  Lawe,  86  Wis. 
106,  56  N.  W.  472;  Topping  v.  Parish, 

96  Wis.  378,  71  N.  W.  367. 

4  Perry  v.  Boyd,  126  Ala.  162,  85  Am. 
St.  Rep.  17,  28  So.  711;  Sherwood  v. 
Salmon,  5  Day  (Conn.)  439,  6  Am.  Dec. 
167;  Mills  v.  Morris,  156  Wis.  38,  145 
N.  W.  369. 

■  MatthewB  v.  Crowder,  111  Tenn. 
737,  69  S.  W.  779. 

•  United  States.  Patton  v.  Taylor, 
48  U.  8.  (7  How.)   1.32,  12  L.  ed.  637. 

Illinois.  Lafarge  v.  Mathews,  68  111. 
328. 

Indiana.     Wimberg  v.   Schwegeman, 

97  Ind.  528. 

Minnesota.  Slocum  ▼.  Bracy,  55 
Minn.  249,  43  Am.  St.  Rep.  499,  66  N. 
W.  826. 

Tennessee.  Leird  v.  Abemathy,  57 
Tenn.  (10  Heisk.)  626. 

Texas.    Tarlton  v.  Daily,  55  Tex.  95. 

TBhick  V.  Walker,  98  Ga.  31,  26  S. 
E.  477. 
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unless  there  are  special  faets^  such  as  fraud  on  the  part  of  the 
vendor,  or  insolvency  or  non-residence.  If  the  purchaser  has  paid 
the  purchase  price  of  the  realty,  he  can  not  avoid  the  transaction 
and  recover  the  amount  thus  paid  in,  because  of  failure  of  title.* 
A  breach  of  covenants  of  seisin,*  or  of  covenants  against  encum- 
brances,^* is  not  ground  for  rescission  in  equity.  Therefore,  if  the 
vendor  removes  the  defect  in  title,^'  or  if  the  liens  which  formed 
a  cloud  upon  the  title  are  barred  by  limitations,"  rescission  can  not 
be  had.  While  rescission  is  ordinarily  denied  to  the  purchaser  on 
the  ground  that  his  remedy  at  law  upon  his  covenants  is  adequate, 
the  same  result  follows  where  the  purchaser  has  accepted  a  deed 
without  covenants.  In  such  case  no  relief  can  be  given  to  the 
purchaser;"  and  he  can  not  avoid  the  transaction  and  recover  the 
purchase  price  which  he  has  paid."  -  The  same  result  follows  where 
he  has  required  warranties  but  the  covenants  of  warranty  are 
ultra  vires  because  the  grantor  is  a  county." 

In  some  cases  this  view  is  based  on  the  theory  that  the  Interest 
of  one  in  possession  is  a  sufficient  consideration,"  and  if  the  vendee 
wishes  to  do  more  than  purchase  the  vendor's  interest  he  should 
stipulate  therefor.  In  some  jurisdictions  it  is  held  that  a  failure 
of  title  is  a  failure  of  consideration  which  discharges  the  vendee 
from  performance."    If  the  grantor  breaks  his  contract  to  furnish 


•  narrison  v  Palo  Alio  Co.,  104  la. 
883,  73  N  W.  872;  Land  Co.  v.  HiU, 
87  Tenn    5S9,  1 1  S   W    797. 

9  McLennan  v.  Prentice,  85  Wis.  427, 
65  N.  W   754. 

10  Anderson  t.  Land  Co ,  96  Va.  257, 
81  S.  £  82. 

11  Building,  Light  &  Water  Co.  v. 
Fray.  96  Va.  659,  32  S.  E.  58 

12  Egan  V.  Teaman  (Tenn.  Cb.  App.). 
46  S   W   1012. 

13  United  States.  Union  Pacific  Ry. 
T.  Barnes,  64  Fed   80. 

Arkansas.  St.  Francis  Levee  Dis- 
trict V.  Cottonwood  Lumber  Co.,  86 
Ark.  221,110  S.  W.  805. 

Michigan.  Thorkildsen  v.  Carpen- 
ter, 120  Mich.  419,  79  N.  W.  636. 

North  Carolma.  Woodbury  v.  Evans, 
122  N.  Car.  779,  30  S.  E.  2. 

Wisconsin.  Drott  y.  Stevens,  163 
Wis.  671,  158  N.  W.  329. 

14  St.  Francis  I^vee  District  v.  Cot- 
tonwood Lumber  Co.,  86  Ark.  221,  110 


S.  W.  805;  Thorkildsen  v.  Carpenter, 
120  Mich  419,  79  N  W.  636;  Drott  v. 
Stevens.  163  Wis    571.  158  N    W.  329 

1i  Harrison  v.  Palo  Alto  County,  104 
la.  383,  73  N.  W.  872. 

1«  Carrier  v.  Eastis,  112  Ala.  474,  20 
So.  595 

17  Connecticut.  Cook  v.  Mix,  11 
Conn   432. 

Illinois.  Slack  v.  McLagan,  15  111 
242. 

Massachusetts.  Rice  v.  Goddard,  31 
Mas6  04  Pick.)  203;  Curtis  v.  Cark. 
133  Mass.  609. 

Minnesota.  Durment  v.  Tuttle,  60 
Minn.  426,  52  N.  W.  909. 

North  Dakota.  Dahl  v.  Stakke,  12 
N.  D.  325,  96  N.  D.  353. 

At  an  early  period  in  English  law, 
the  fact  that  the  lessee  took  nothing  by 
the  lease  seems  to  have  been  sufficient 
defense  to  an  action  of  debt  on  the 
lease.  Prior  v.  Parson,  Y.  B.  2  Ed.  11, 
pi.  82,  17  Selden  Society  160. 
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an  abstract  showing  a  complete  title,  the  grantee  may  tender  a 
reconveyance  and  defeat  an  action  for  the  purchase  money  even  if 
he  is  in  undisturbed  possession  under  a  warranty  deedJ*  If  the 
purchaser  wishes  relief  on  this  theory,  he  can  not  retain  the  realty 
"which  he  has  received  under  the  contract,  since  law  has  no  means 
of  divesting  the  purchaser  of  his  tide  and  restoring  it  to  the  ven- 
dor; and  even  if  the  title  is  of  no  effect  as  against  third  persons, 
it  is  a  legal  right  as  between  the  grantor  and  the  grantee.  For 
this  reason,  even  in  jurisdictions  in  which  the  purchaser  can  avoid 
the  transaction  because  of  failure  of  consideration,  he  should  tender 
a  reconveyance;^'  and  if  he  does  not  tender  reconveyance  he  can 
not  recover  the  purchase  money  in  the  action  of  assumpsit.* 


§  2992.  Failure  of  consideration  in  sales  of  personalty.    If  the 

chattel  which  is  sold  is  in  the  possession  of  the  seller,  there  is  an 
implied  warranty  that  the  seller  has  title  thereto,  unless  there  is 
some  agreement  to  the  contrary.  Total  failure  of  title  to  a  chattel 
which  is  tlie  subject-matter  of  the  contract,  amounts  to  total  failure 
cf  consideration.^  If  the  buyer  has  paid  for  such  chattel  in 
advance,  either  in  whole  or  in  part,  he  may  recover  the  money 
which  he  has  thus  paid  to  the  seller.^  If  several  chattels  have  been 
sold  by  an  indivisible  contract,  it  has  been  held  in  case  of  a  failure 
of  title  to  a  part  of  such  chattels  that  a  pro  rata  recovery  of  the 
purchase  price  may  be  had.^  This  seems,  however,  contrary  to  the 
general  analogies  of  the  law,  since,  if  the  contract  is  an  entire  one, 
the  courts  have  no  right  to  make  an  apportionment  of  the  con- 
sideration for  the  parties,  which  the  parties  have  not  made  for 
themsolves;  and,  accordingly,  unless  the  chattel,  the  title  to  which 
has  failed,  is  the  vital  and  material  part  of  the  contract,  failure  of 
title  to  such  chattel  is  a  partial  failure  of  consideration  for  which 
compensation  can  be  made  in  damages  and  which,  accordingly, 
does  not  discharge  the  entire  contract.*    If  the  seller  delivers  goods 


1«Loring  v.  Oxford,  18  Tex.  Civ. 
A  pp.  415,  45  S.  W.  305. 

1«  Wilson  V.  Breyfogle,  63  Fed.  379, 
11  C.  C.  A.  248. 

»Wil8on  V.  Breyfogle,  63  Fed.  379, 
11  C.  C.  A.  248. 

1  Paika  v.  Perry,  225  Maae.  663,  114 
N.  E.  830;  Shores  Lumber  Co.  v. 
Claney,  102  Wis.  236,  78  N.  W.  451. 

2  United  States.  In  re  Syracuse  Gar- 
dens Co.,  231  Fed.  284. 


Massachusetts.  Paika  v.  Perry,  225 
Mass.  563,  114  N.  E.  830. 

New  York,  Ledwich  v.  McKim,  63 
N.  Y.  307. 

Pennsylvania.  Wilkinson  y.  Ferree, 
24  Pa.  St.  190. 

Rhode  Island.  Peckham  v.  Kieman, 
13  R.  I.  354. 

9Moorhead  v.  Davis,  92  Ind.  303; 
Houth  v.  Caron,  64  Tex.  289. 

4  See  §2982. 
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which  are  entirely  worthless,'  or  if  he  does  not  deliver  goods  at  all,* 
the  contract  is  discharged.  If  the  buyer  has  paid  for  the  goods  in 
advance  and  the  seller  fails  to  deliver  them,  the  buyer  may  recover 
the  purchase  price  which  he  has  thus  paid  in.^ 

If  the  seller  delivers  only  a  part  of  the  goods  which  he  has 
agreed  to  deliver,  the  buyer  may  recover  for  the  deficiency.*  If 
the  buyer  has  given  his  promissory  note  for  the  goods  in  advance, 
and  he  subsequently  refuses  to  accept  the  goods,  it  has  been  held 
that  he  may  show  such  breach  on  his  part  as  a  defense  to  an  action 
on  the  note.* 

In  an  executed  contract  of  sale  there  is,  as  a  rule,  no  implied 
warranty  of  quality,  and  in  the  absence  of  such  warranty  the 
vendee  is  without  remedy  for  defects  in  quality.^*  If  a  contract 
provides  for  passing  the  title  to  chattels  in  the  future  and  there 
is  an  express  or  implied  warranty  as  to  quality,  tender  of  chattels 
not  possessing  the  qualities  specified  is  a  breach  which  may  operate, 
at  the  election  of  the  buyer,  as  a  discharge,  discharges  the  contractJ^ 


IHixson  y.  Cook,  130  Ark.  401,  197 
S.  W.  698;  Wood  v.  Sheldon,  42  N.  J. 
L.  421,  36  Am.  Rep.  523;  Stone  v. 
Frost.  61  N.  Y.  614. 

S  Martin  v.  Cunningham,  231  Ma«8. 
280.  1  A   L.  R.  1511,  121  N    E.  21. 

7  Martin  v.  Cunningham,  231  Mass; 
280,  1  A.  L.  R.  1511,  121  N    E.  21. 

tCreighton  v.  Comstock,  27  O.  S. 
548. 

•  Acme  Food  Co  v.  Older,  64  W.  Va. 
255,  17  L.  R.  A.  (NS.)  807,  61  S.  E. 
235. 

10  United  States.  Barnard  v.  Kel- 
logg.  77  U.  S.  (10  Wall.)  383,  19  L. 
ed  987. 

Maryland.  Homer  v.  Parkhurst,  71 
Md    110,  17  AtL  1027. 

Massachusetts.  Mixer  v.  Cobum,  62 
Mass.  (11  Met.)  559,  45  Am.  Dec.  230; 
Eight  V.  Bacon,  126  Mass.  10,  30  Am. 
Rep.  639. 

Michigan.  McCray  Refrigerator  Co* 
y.  Woods,  90  Mich.  269,  41  Am.  St.  Rep. 
699,  58  N.  W.  320. 

Korth  Carolina.  Dickson  y.  Jordan, 
.33  N.  Car.  (11  Ired.)  L.  166,  53  Am. 
Dec.  403. 

Pennaylyania.  Lord  y.  Grow,  39  Pa. 
Si.  88.  80  Am.  Dec.  504. 


Wisconsin.  Milwaukee  Boiler  Co.  y. 
Duncan,  87  Wis.  120,  41  Am.  St.  Rep. 
33,  58  N.  W.  232;  Scott  Lumber  Co  v. 
Hafner-Lothman  Mfg.  Co.,  91  Wis.  667. 
65  N.  W.  513. 

11  United  States.  Pope  y.  Allis,  115 
U.  S.  363,  29  L  ed.  393 ;  St  Louis  Pa- 
per Box  Co  y  Hubinger  Bros  Co.,  100 
Fed,  595,  40  C  C.  A.  577,  227  Fed.  804. 

Florida.  Southern  Colonization  Co. 
y.  Derfler.  73  Fla.  924.  75  So.  790. 

Iowa.  Roper  y.  Wells,  182  la.  237. 
1G5  X.  W.  385;  Fulton  Bank  y.  Math' 
ers,  1S3  la.  226,  166  N.  W.  1050. 

Kentucky.  Gloyer  Machine  Works  y. 
Cooke-Jellico  Coal  Co.,  173  Ky.  675, 
191  S.  W.  516. 

Massachusetts.  Qark  y.  Baker,  46 
Mass.  (5  Met.)  452;  Hallwood  Cash 
Register  Co.  y.  Lufkin,  179  Mass.  143, 
60  N.  E.  473. 

Michigan.  Ripley  y.  Case,  78  Mich. 
126,  18  Am.  St.  Rep.  428,  43  N.  W. 
1097. 

Nebraska.  McCormick  Haryesting 
Machine  Co.  y.  Knoll,  57  Neb.  790,  78 
N.  W.  394;  Toledo  Computing  Scale 
Co.  y.  Frederlcksen,  96  Neb.  689,  146 
N.  W.  957. 
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If  the  title  to  a  chattel  has  passed,  but  the  chattel  does  not 
possess  the  qualities  which  it  was  agreed  that  it  should  have,  the 
question  arises  whether  the  vendee  may  avoid  the  contract  and 
resist  payment  of  the  purchase  price  if  the  contract  is  still  execu- 
tory on  his  part,  or  whether  he  may  only  sue  for  damages,  or 
whether  he  has  an  election  between  these  two  remedies.  If  the 
buyer  knew  of  the  breach  of  warranty  when  he  received  and 
accepted  the  goods,  it  is  generally  held  that  he  waived  such  breach 
as  a  discharge  of  the  contract."  If  the  buyer  does  not  know  of 
the  breach  of  warranty  when  he  receives  and  accepts  the  goods,  it 
is  held  in  some  jurisdictions  that  he  may  treat  the  breach  of  war- 
ranty, if  material,  as  a  discharge  of  the  contract ;  and  if  he  has  not 
paid  the  purchase  price,  he  may  avoid  liability  thereon,  while  if 
he  has  paid  the  purchase  price,  he  may  recover  such  payment^*  To 
exercise  this  right  the  vendee  must  return  what  he  has  received 


New  Jersey.  Smith  v.  York  Mfg. 
Co.,  58  X.  J.  L.  242.  33  Atl.  244;  Mea- 
dcr  V.  CorncU,  58  N.  J.  L.  375,  33  Atl. 
9G0. 

New  York.  Cohen  v.  Piatt,  69  X.  V. 
348,  25  Am.  Eep.  203. 

Virginia.  Virginia -CaroVma  Giomi- 
cal  Co.  V.  Carpenter,  90  Va.  292,  33  S. 
E.  143. 

Washington.  Sevier  v.  Hopkins,  101 
Wash.  404,  172  Pac.  550. 

12  See  §  3049. 

13  Iowa.  Toledo  Savings  Bank  y. 
Bathmann,  78  la.  288,  43  N.  W.  103; 
Aultman  v.  Trainer,  80  la.  451,  45  X. 
\V.  757;  McCormick  Harvesting  Ma- 
chine Co.  V.  Brower,  94  la.  144,  62  N. 
W.  700;  Timken  Carriage  Co.  v.  Smith, 
123  la.  554,  99  X.  W.  183;  American 
Fruit  Product  Co.  v.  Davenport  Vine- 
gar &  Pickling  Works,  172  la.  683, 
154  X.  W.  1031. 

Kansas.  French  v.  Gordon,  10  Kan. 
370;  Gale  Sulky  Harrow  Mfg.  Co.  v. 
Stark,  45  Kan.  606,  23  Am.  St.  Kep. 
739,  26  Pac.  8. 

Maine.  Milliken  v.  Skillings,  89  Me. 
180,  36  Atl.  77;  Libby  v.  Haley,  91  Me. 
331,  39  Atl.  1004. 

Massachusetts.     Bryant   v.   Isburgh, 


79  Mass.  (13  Gray)  607,  74  Am.  Dec. 
655;  Morse  v.  Brnckett,  98  Mass.  205; 
Smith  v.  Hale.  158  Mass.  178,  35  Am. 
St.  Rep.  485,  33  X.  E.  493, 

Missouri.  Compton  v.  Parsons,  76 
Mo.  455;  Aultman  v.  Hunter,  82  Mo. 
A  pp.  632. 

Nebraska.  Puntenney-Mitchell  Mfg. 
Co.  V.  Xorthwall  Co.,  06  Xeb.  5,  91  X. 
W.  863. 

North  Carolina.  Winn  v.  Finch,  171 
X.  Oar.  272,  88  S.  E.  332. 

Oklahoma.  Hart-Parr  Co.  v.  Dun- 
can, —  Okla.  — ,  4  A.  L.  R.  1434,  181 
Pac.  288. 

Pennsylvania.  Selig  v.  Rehfuss,  195 
Pa.  St.  200,  45  Atl.  919. 

Wisconain.  Merrill  v.  Nightingale, 
39  Wis.  247;  Parry  Mfg.  Co.  v.  Tobin, 
106  Wis.  286,  82  X.  W.  154;  Kelsey  v. 
Ringrose  Net  Co.,  152  Wis.  499,  140  X. 
W.  66. 

See,  Rescission  for  Breach  of  War- 
ranty, by  Francis  M.  Burdick,  4  Co- 
lumbia Law  Review,  1;  Rescission  for 
Breach  of  Warranty,  by  Samuel  Wil- 
liston,  4  Columbia  Law  Review,  195; 
and  Rescission  for  Breach  of  War- 
ranty, by  Samuel  Willlston,  16  Har- 
vard Law  Review,  465. 
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under  the  contract,**  or  he  must  offer  to  return  it,  althougji  actual 
tender  is  not  necessary  if  the  adversary  party  makes  it  clear  that 
the  tender  will  not  be  accepted.*'  In  other  jurisdictions  it  is  held 
that  the  receipt  and  acceptance  of  the  goods  prevents  the  buyer 
from  treating  the  breach  of  warranty  as  a  discharge,**  whether  he 
knew  of  such  breach  when  he  received  the  goods  or  not.  The 
latter  view  has  frequently  been  said  to  be  that  which  commands 
the  support  of  the  weight  of  authority;  but  an  examination  of  the 
decisions  seems  to  indicate  that  the  authority  is  rather  evenly 
balanced,  with  a  preponderance  of  authority,  especially  among  the 
recent  cases,  in  favor  of  the  theory  that  if  the  breach  of  warranty 
is  material,  if  the  seller  did  not  know  of  such  breach  when  he 
received  the  goods,  and  if  he  acts  promptly  and  offers  to  return 
the  goods  to  the  seller,  he  may  avoid  the  contract.  In  jurisdictions 
in  which  the  Uniform  Sales  Act  is  in  force,  this  question  is  settled 
by  legislation.  This  act  provides  that,  "Where  there  is  a  breach 
of  warranty  by  the  seller  the  buyer  may,  at  his  election  •  •  • 
(d)  rescind  the  contract  to  sell,  or  the  sale,  and  refuse  to  receive 
the  goods,  or,  if  the  goods  have  already  been  received,  return  them 
to  the  seller  and  recover  the  price  or  any  part  thereof  which  has 
been  paid."" 

In  jurisdictions  in  which  the  Uniform  Sales  Act  has  not  been 
adopted  and  in  which  the  courts  of  last  resort  have  not  passed 
upon  this  question,  it  may  well  be  regarded  as  an  open  one.  In 
view  of  the  general  attitude  of  the  American  courts,  it  would  seem 
that  the  theory  that  breach  of  warranty  could  not  justify  rescission 
after  title  once  had  passed  was  adopted  out  of  unnecessary  defer- 

14  Dean  v.  Brown,  —  Ala.  — ,  78  So.  Michigan.     H.  H.  Williame   Trans- 

966;  MaasiUon  Engine  &  Thresher  Co.  portation  Line  v.  Darius  Cole  Trans- 

V.  Schirmer  (la.),  93  N.  W.  599;  Voor-  portation  Co.,  129  Mich.  209,  56  L.  R. 

bees  V.   Earl,  2  Hill    (N.   Y.)    288,  38  A.  939.  88  N.  W.  473;  Feist  v.  Root, 

Am.  Dec.  558;  Rosenwater  v.  Selleseth,  189  Mich.  595,  155  N.  W.  491. 

33  N.  D.  254,  156  N.  W.  540.  Minnesota.     Lynch   ▼.   Curfman,  66 

liLake  ▼.  Western  Silo  Co.,  177  la.  Minn.  170,  68  K.  W.  5. 

735,  158  N.  W.  673.  New  York.    Voorhees  ▼.  Earl,  2  Hill 

II  England.     Street  ▼.  Blay,  2  B.  &  (N.  Y.)  288,  38  Am.  Dec.  588. 

Ad.  456;  Hey  worth  v.  Hutchinson,  L.  Tennessee.     Allen    v.    Anderson,   22 

R.  2  Q.  B.  447.  Tenn.    (3   Humph.)    581,   39  Am.  Deo. 

United  States.     Thornton  v.  Wynn,  197. 

25  U.  S.  (12  Wheat.)  183,  6  L.  ed.  595;  Vermont.    Hoadley  v.  House,  32  Vi. 

Lyon  V.  Bertram,  61  U.  S.  (20  How.)  179,  76  Am.  Dec.  167. 

149,  15  L.  ed.  847.  "  §  69,  Uniform  Sales  Act. 

Connecticut.  Trumbull  ▼.  OUara,  71  For   a   discussion   of   the   propriety 

Conn.  172,  41  AtL  546.  of   this   provision,    see   Rescission   for 

Indiana.    Hoover  v.  Sidener,  98  Ind.  Breach  of  Warranty,  by  Samuel  Wil- 

290.  liston,  16  Harvard  Law  Review,  465. 
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ence  to  English  authority  ;^'  and  that  the  result  thus  reached  is 
not  justified  by  sound  reasoning.  While  the  lack  of  an  adequate 
means  of  transferring  title  from  the  grantee  to  the  grantor  may 
require  the  courts  to  compel  the  grantee  of  realty  to  rely  upon 
his  covenants,^*  equity  has  not  felt  bound  in  this  way  in  all  juris- 
dictions, even  in  case  of  real  property ;  *  and  there  appears  to  be 
no  reason  which  will  justify  the  courts  in  compelling  the  buyer  to 
keep  an  article  which  lacks  the  material  qualities  for  which  he  bar- 
gained, and  to  seek  redress  in  damages,  for  the  sole  reason  that  he 
permitted  the  title  and  the  possession  to  pass  to  him  before  he 
could  discover  the  lack  of  such  qualities,  even  by  the  exercise  of 
the  utmost  diligence. 

§  2993.  Failure  of  consideration  in  assignment  of  invention  or 
patent.  Whether  the  invalidity  of  a  patent  amounts  to  failure  of 
consideration  is  a  question  on  which  there  is  a  conflict  of  authority. 
The  English  courts  hold  that  it  does  not  amount  to  failure  of  con- 
sideration ;  ^  and  some  of  the  American  courts  have  taken  the  same 
view  thereof  for  a  number  of  different  reasons.*  Under  a  contract 
between  A  and  B,  by  which  the  separate  inventions  of  each  of  these 
parties  were  to  be  sold  together  in  England  by  B,  and  on  such 
sale  B  was  to  pay  a  certain  amount  to  A,  it  was  held  that  if  B 
sold  his  own  invention  and  tendered  to  A  a  reassignment  of  A's 
invention,  B  was  obliged  to  pay  the  amount  specified  in  the  con- 
tract, on  the  theory  that  B  had  intended  to  take  chances  as  to  the 
possibility  of  patenting  such  invention  in  England  where  the  patent 
rights  were  to  be  sold ;  and  that  a  comparatively  small  amount  was 
secured  to  A  by  the  contract  while  B  took  a  greater  chance  of 
profit  and  the  corresponding  risk  of  loss.'  This  result  has  also  been 
justified  on  the  ground  that  where  there  was  a  formal  conveyance 
of  the  patent  right,  the  only  right  of  the  purchaser  was  upon  the 
covenants  contained  in  such  instrument.*  Under  a  contract  by 
which  A  assigned  a  part  interest  in  his  invention  to  B,  and  B  then 
reassigned  such  interest  to  A  and  agreed  that  the  patent  shoi*ld 
issue  in  A's  name,  in  consideration  of  which  A  gave  a  note  to  B,  it 
was  held  that  B  did  not  guarantee  the  patentability  of  such  inven- 
tion and  that  A's  inability  to  secure  a  patent  on  such  invention  was 

II  Street  v.  Blay,  2  B.  &  Ad.  456.  v.  Eaton,  65  N.  Car.  (2  Jones  Eq.)  409. 

19  See  §2987.  3  Fowler  v.  Mallory,  53  Conn.  420. 

20  See  §§  2087  and  2988.  4  Can«ler   v.   Eaton,   55   N.    Car.    (2 

1  Adie  v.  Clark,  L.  R.  3  Ch.  Div.  134;  Jones  Eq.)  490.  (But  in  this  case. 
Hall  V.  Conder,  2  C.  B.  N.  S.  22 ;  Lawes  however,  there  appears  to  haye  been 
V.  Purser,  6  EI.  ft  Bl.  030.  no  evidence  of  the  existence  of  a  prior 

2  Fowler  v.  Mallory,  53  Conn.  420;  patent,  although  such  fact  was  alleged 
Clark  V.  Smith,  21  Minn.  530;  Caneler  by  the  defendant.) 
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not  a  defense  to  an  action  on  the  note  which  A  gave  to  B.*  Since 
the  invention  was  A's  invention,  and  since  his  assignment  of  an 
interest  in  such  invention  to  B  seems  to  have  been  for  value,  A  was 
evidently  in  no  position  to  set  up  his  inability  to  obtain  a  patent, 
as  a  defense  against  B.  It  appeared,  however,  that  B  at  once 
secured  a  patent  on  the  same  invention  and  that  A's  application 
was  rejected  because  a  patent  had  issued  to  B.  Such  conduct  on 
B's  part  was  held,  however,  not  to  be  failure  of  consideration, 
apparently  on  the  theory  that  the  court  would  not  inquire  into  the 
propriety  of  the  action  of  the  United  States  government  in  issuing 
a  patent  to  B  and  rejecting  A's  application.*  If  the  assignee  or 
licensee  has  paid  money  voluntarily  for  a  patent  right,  it  has  been 
held  that  such  payment  can  not  be  recovered,^  on  the  theory  that 
such  payment  is  voluntary  and  is  made  with  actual  or  constructive 
knowledge  of  the  facts.'  Recovery  is  accordingly  denied,  even  if 
the  holder  of  the  patent  is  guilty  of  innocent  misrepresentation  as 
to  its  validity.*  In  some  of  the  courts  of  the  United  States  it  is 
held  that  if  the  patent  which  is  sold,  or  under  which  a  license  is 
issued,  is  a  patent  which  is  issued  by  the  United  States,  the  in- 
validity of  such  patent  amounts  to  failure  of  consideration.^*  Even 
in  jurisdictions  where  this  rule  is  recognized,  it  is  held  that  the 
English  rule  is  to  be  applied  if  the  patent  in  question  is  an  English 
patent;  and  the  invalidity  of  such  a  patent  is  held  not  to  amount 
to  failure  of  consideration.'^  Even  where  the  patent  is  issued  by 
the  United  States  there  is  held  to  be  no  failure  of  consideration  if 
the  instruinent  by  which  the  patent  right  is  transferred  does  not 
purport  to  be  a  sale  of  an  existing  patent  right,  but  a  mere  quit- 
claim of  whatever  claims  or  interests  the  assignor  may  possess.'* 
If  the  patent  or  the  machine  made  thereunder  is  worthless,  it  is 
held,  in  a  number  of  jurisdictions,  that  such  fact  amounts  to  a 
failure  of  consideration,"  on  the  theory  that  there  is  an  implied 


S  Clark  V.  Smith,  21  Minn.  530. 

€  Clark  y.  Smith,  21  Minn.  539. 

T  Taylor  v.  Hare,  1  Bos.  &  P.  (N. 
R.)  260;  Schwarzenbach  v.  Odorless 
Excavating  Apparatus  Co.,  65  Md.  34, 
57  Am.  Rep.  301,  3  Atl.  676. 

t  Schwarzenbach  v.  Odorless  Exca- 
vating Apparatus  Co.,  65  Md.  34,  67 
Am.  Rep.  301,  3  Atl.  676. 

•  Schwarzenbach  v.  Odorless  Exca- 
vating Apparatus  Co.,  65  Md.  34,  57 
Am.  Rep.  301,  3  Atl.  676. 

19  Bliss  V.  Negus,  8  Mass.  46;  Dick- 
inson V.  Hall,  31  Mass.  (14  Pick.)  217; 
Bierce  v.  Stocking,  77  Mass.  (11  Gray) 


174;  Lester  v.  Palmer,  86  Mass.  (4 
All.)  146;  Nash  v.  Lull,  102  Mass.  60, 
3  Am.  Rep.  435;  Howe  v.  Richards,  102 
Mass.  64;  Jackson  v.  Allen,  120  Mass. 
64;  Harlow  v.  Putnam,  124  Mass.  553. 

11  Chemical  Electric  Light  &  Power 
Co.  V.  Howard,  150  Mass.  496,  2  L.  R. 
A.  168,  148  Mass.  352,  23  N.  K  317, 
20  N.  E.  92. 

12Gilmore  v.  Aiken,  118  Mass.  94. 

« Smith  V.  High  tower,  76  Ga.  629; 
Snyder  v.  Kurtz,  61  la.  593,  16  N.  W. 
722;  Nettograph  Machine  Co.  v.  Brown, 
28  Okla.  436,  34  L.  R.  A.  (N.S.)  737, 
114  Pac.  1102;  Cragin  v.  fowler,  34  Vt. 
326.  80  Am.  Dec.  680. 
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warranty  that  such  patent  right  and  the  maehines  made  thereunder 
will  be  reasonably  adapted  for  the  purpose  for  which  they  are  sold. 
In  other  jurisdictions  the  assignee  or  purchaser  is  held  to  as- 
sume the  risk  of  the  utility  of  the  patent,  as  well  as  its  validity, 
even  in  cases  of  this  sort;  and  it  is  held  that  no  failure  of  con- 
sideration exists.^* 

B.  ENTIRB  AND  SEVERABLE  CONTRACTS 

§  2994.  Entire  and  severable  contracts— Nature  and  deflnitioiL 

If  a  contract  is  made  up  of  two  or  more  covenants  on  each  side, 
the  effect  of  a  breach  of  one  of  such  covenants  upon  the  right  of 
the  adversary  party  to  treat  the  whole  contract  as  discharged  de- 
pends in  part  on  the  question  whether  such  covenants  in  effect 
make  an  entire  contract,  *or  whether  they  make  a  number  of  dis- 
tinct contracts;  or,  in  other  words,  whether  the  contract  is  entire 
or  severable.^ 

The  names,  ** entire"  and  "severable,**  describe  the  nature  of 
each  kind  of  contract  with  a  degree  of  accuracy  which  it  is  difficult 
to  surpass  by  more  elaborate  definitions.  It  is  said  that  an  entire 
contract  is  one  the  covenants  of  which  have  not  been  separated  by 
the  parties,  and  which  the  court  can  not  separate,^  since  to  do  so 
would  be  to  make  for  the  parties  a  new  contract  which  they  might 
have  made  for  themselves  in  the  first  instance,  but  which  they  did 
not  make.  An  entire  contract  is  also  said  to  be  one  which  is  in- 
tended to  accomplish  a  single  object,'  or  one  in  which  the  parties 
intend  that  each  of  the  covenants  shall  be  connected*  with  every 
other  covenant  and  related  thereto/ 


14  Detrick  V.  McGlone,  46  Ind.  291. 

1  On  this  subject  generally  see,  Tho 
Doctrine  of  Divisible  Contracts,  by 
Frederic  C.  Woodward,  39  American 
Law  Hegister  (N.S.),  1;  Breach  of  One 
Installment  of  a  Divisible  Contract,  by 
Francis  H.  Bohlen,  39  American  Law 
Register  (N.S.),  391,  468;  Rescission 
of  Divisible  Contracts,  by  R.  C.  Mc- 
Murtrie,  16  American  Law  Review, 
623;  and  The  Rescission  of  Divisible 
Contracts,  by  Van  Buren  Denslow,  26 
American  Law  Review,  20. 

For  a  discussion  of  entire  and  sever- 
able contracts,  see  Krebs  Hop  Co.  v. 
Livesley.  59  Or.  574,  114  Pac.  944,  118 
Pac.  165. 

2  Alabama.  Ollinger  &  Bruce  Dry 
Dock  Co.  V.  Qibbony,  —  Ala.  — ,  81 
So.  18. 


Minnesota.  Johnson  v.  Fehsefeldt, 
106  Minn.  202,  20  L.  R.  A.  (N.S.)  1069, 
118  N.  W.  797. 

Mississippi  Ganong  v.  Brown,  88 
Miss.  53,  117  Am.  St.  Rep.  731,  40  So. 
556. 

Oklahoma.  Dunn  v.  T.  J.  Cannon 
Co.,  51  Okla.  382,  151  Pac.  1167. 

Rhode  Island.  Garon  v.  Credit  Fon- 
cier  Canadien,  37  R.  I.  273,  92  Atl.  561 
[rehearing  denied,  Garon  v.  Credit 
Foncier  Canadien,  92  Atl.   1022]. 

Wisconsin.  Sixta  v.  Ontonagon  Val- 
ley Land  Co.,  157  Wis.  293,  147  N.  W. 
1042. 

3  International  Contracting  Co.  ▼• 
United  States,  47  Ct.  CI.  158. 

4  Pacific  Timber  Co.  v.  Iowa  Wind- 
mill &  Pump  Co.,  135  la.  308,  112  N. 
W.  771;  Dunn  v.  T.  J.  Cannon  Co.,  51 
Okla.  382,  151  Pac.  1167. 
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A  severable  contract  is  one  the  covenants  of  which  have  been 
separated  by  the  parties,  and  which  must  accordingly  be  regarded 
by  the  courts  as  consisting,  in  legal  effect,  of  two  or  more  separate 
contracts.' 

§  2995.  Entire  and  severable  contraots— Lnportance  of  distinc- 
tion—Oases not  involving  breach.  The  question  of  the  entire  or 
severable  character  of  a  contract  arises  for  several  different  rea- 
sons,^ and,  to  some  extent,  the  view  which  the  court  takes  as  to 
the  character  of  the  contract  depends  in  part  upon  the  purpose  for 
which  the  question  is  raised.'  If  one  covenant  of  a  contract  is 
illegal,  as  has  been  said  in  another  connection,'  the  validity  of  the 
remaining  covenants  depends  upon  the  character  of  the  contract  as 
a  whole ;  being  valid  if  the  contract  is  severable/  and  unenforceable 
if  the  contract  is  entire.' 


B  Manistee  Navigation  Co.  v.  Louis 
SandB  Salt  &  Lumber  Co.,  174  Mich.  1, 
140  N.  W.  5C5;  Cant  well  v.  Crawley, 
1S8  Mo.  44,  80  S.  W.  251. 

1  See  §§  2083  et  fieq. 

2  See  §§  2083  et  seq. 
8  See  §il020  et  seq. 

4  England.  Pickering  v.  Infracombe 
Ky.,  L.  R.  3  C.  P.  235. 

United  States.  Glucose  Sugar  Refin- 
ing Co.  Y.  Marshalltown,  153  Fed.  620; 
Choctaw,  O.  &  G.  R.  Co.  v.  Bond,  IGO 
Fed.  403,  87  C.  C.  A.  355  [affirming, 
Choctaw,  O.  &  G.  R.  Co.  v.  Bond,  6 
Ind.  Terr.  615,  98  S.  W.  335] ;  Kansas 
City  Hydraulic  Press  Brick  Co.  v.  Na- 
tional Surety  Co.,  167  Fed.  406  [re- 
versing, 157  Fed.  6201. 

Alabama.  Sims  v.  Brewing  Co.,  132 
Ala.  311,  31  So.  35;  Birmingham  Rail- 
way, Light  &  Power  Co.  v.  Pratt,  187 
Ak.  611,  L.  R.  A.  1915A,  1208,  65  So. 
633. 

California.  Treadwell  v.  Davis,  34 
CaL  601,  04  ^m.  Dec.  770;  City  Carpet 
Beating,  etc.,  Works  v.  Jones,  102  Cal. 
606,  36  Pac.  841. 

Georgia.    Long  v.  Gresham  (Ga.),  96 

S.  E.  2n. 

Illinois.  Corcoran  v.  Lehigh  and 
Franklin  Coal  Co.,  138  111.  390,  28  N. 
E.  759  [reversing,  37  IlL  App.  6771. 


Indiana,  Pierce  y.  Pierce,  17  Ind. 
App   107,  46  N.  £.  480. 

Iowa.  Stewart  v.  Pierce,  116  la  733, 
89  K.  W.  234;  LivingHton  y.  Chicago  & 
^Northwestern  By.,  142  la.  404,  120  N. 
AV.  IWO;  Fryer  ▼.  Barker,  142  la.  708, 
121  N.  W.  526. 

Kentucky.    Smith  v.  Corbin,  135  Ky 
727,  123  a  W.  277;  Strntton  v.  Wilson, 
170  Ky.  61,  185  8.  W.  522. 

Massachusetts.  Rand  v.  Mather,  65 
Mass.  (11  Cush.)  1,  50  Am  Dec.  131 

HissonrL  Koontz  v.  Hannibal  Sav- 
ings and  Insurance  Co.,  42  Mo  126,  97 
Am.  Dec.  325. 

Nebraska.     Faist  v.  Dahl,   86  Keb 

669,  126  N.  W.  84;  Shevalier  v.  Doyle, 
88  Nob   500,  130  N.  W.  417. 

New  Jersey.  Erie  Ry.  Co.  v.  Union 
Locomotive  &  Express  Co ,  35  N.  J. 
L.  240. 

Ohio.  MoCausland  Bros.  v.  Akers,  24 
Ohio  C.  C.411. 

Oklahoma.    Huber  v.  Culp,  46  Okla. 

670,  149  Pac.  216. 

Washington.  Minnesota  Sandstone 
Co.  V.  Clark,  35  Wa^h.  466,  77  Pac.  803. 

West  Virginia.  Davisson  v.  Smith, 
60  W.  Va.  413,  55  S.  E.  466. 

Wyoming.  Conradt  v.  Lepper,  13 
Wyom.  473,  81  Pac.  307. 

B  England.  Fentherson  v.  Hutchln« 
son,  Cro.  Eliz.  199. 
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The  entire  or  severable  character  of  the  contract  may  deter- 
mine the  question  of  the  application  and  effect  of  the  Statute  of 


United  States.  United  Staies  v. 
Brrtdley,.35  U.  S.  (10  Pet.)  343,  9  L. 
ed.  448;  Marshall  v.  Baltimore  &  Ohio 
R.  R.  Co.,  67  U.  S.  (16  How.)  314,  U 
L.  ed.  953  J  Providence  Tool  Co.  v. 
Norri«,  69  U.  S.  (2  Wall.)  45,  17  L. 
ed.  868;  Meguire  v.  Corwine,  101  U  S. 
108,  25  L.  ed.  899;  McCullough  v.  Vir- 
ginia, 172  U.  S.  102,  43  L.  ed.  382; 
Hazelton  v.  Shcckells,  202  U.  S.  71,  50 
L.  ed.  930;  Lingle  v  Snyder,  ICO  Fed. 
627,  87  C.  C.  A.  520;  Cleveland,  C,  C. 
A  St.  Louis  Ry.  v.  Hirsch,  204  Fed. 
849,  123  C  C  A.  145;  Cooper  v.  North- 
em  Pacific  Ry.,  212  Fed.  533. 

Alabama.  Arnold  v.  Jones  Cotton 
Co.,  152  Ala.  501,  12  L.  R.  A.  (N.S.) 
150,  44  So.  662. 

Arkansas.  Edwards  v.  Randlo.  63 
Ark.  318,  58  Am.  St.  Rep  lOS.  36  L. 
R.  A.  174.  38  S.  W.  343;  En^iirn  v. 
Coffelt,  102  Ark.  568,  145  S.  W.  231; 
Bryant  Lumber  Co.  v.  Fourche  River 
Lumber  Co.,  124  Ark.  313,  187  S.  W. 
455. 

California.  Santa  Clara  Valley  Mill 
and  Lumber  Co.  v.  Ilaye«,  76  Cal.  3S7, 
9  Am.  St.  Rep.  211,  18  Pac.  .301;  Hum- 
boldt County  V.  Stem,  136  Cal.  63,  68 
Pac.  324;  Getz  Bros.  v.  Federal  Salt 
Co.,  147  Cal.  115,  109  Am.  St.  Rep.  114, 
81  Pac.  416. 

District  of  Columbia.  Owens  v.  Wil- 
kinson, 20  D.  C.  A  pp.  51. 

lUinois.  Douthart  v.  Congdon,  197 
111.  349,  90  Am.  St.  Rep.  167,  64  N. 
E.  348. 

Indiana.  Mount  v.  Board  of  Com- 
missioners, 168  Ind.  661,  14  L.  R.  A. 
(N.S.)  483,  80  N.  E.  629;  Terre  Haute 
Brewing  Co.  v.  Hartnuin,  19  Ind.  A  pp. 
506,  49  N.  E.  864. 

Iowa.  Gipps  Brewing  Co.  v.  De 
France,  91  la,  108,  51  Am.  St.  Rep. 
329,  28  L.  R.  A.  386,  58  N.  W.  1087; 
Bamgrover  v.  Pettigrew,  128  la.  533, 
111  Am.  St.  Rep.  206,  2  L.  R.  A.  (N.S.) 
260,  104  N.  W.  904. 


Kansas.  Fleming  v.  Greene,  48  Kan. 
646,  30  Pac.  11;  Sedgwick  County  v. 
State,  66  Kan.  6.34,  72  Pac.  284;  Kan- 
sas City  Elevated  Railway  Co.  v.  Rashel 
Service,  77  Kan.  316,  14  L.  R.  A. 
(N.S.)  1105,  94  Pac.  262;  Ridgway  v. 
Wetterhold,  96  Kan.  736,  163  Pac.  490. 

Kentucky,  demons  v.  Meadows,  123 
Ky.  178,  6  L.  R.  A.  (N.S.)  847,  94  S. 
W.  13;  Harston  V.- Ralston,  174  Ky. 
509,  102  S.  W.  646. 

Maine.  Deering  y.  Chapman,  22  ^le. 
488,  39  Am.  Dec.  502. 

Massachusetts.  Holt  v.  O'Brien,  81 
Mass.  (15  Gray)  311;  Bishop  v.  Pal- 
mer, 146  Mass.  460,  4  Am.  St.  Rep.  339, 
16  N.  E.  200. 

Michigan.  Snyder  v.  Willey,  33  Mich. 
483;  Lyon  v.  Waldo,  36  Mich.  345;  Mc- 
Kamara  v.  Garjrett,  68  Mich.  454,  13 
Am.  St.  Rep.  .35.5,  36  N.  W.  218;  Case 
V.  Smith,  107  Mich.  416,  61  Am.  St. 
Rep.  341,  31  L.  R.  A.  282,  65  N.  W. 
270;  White  Star  Line  v.  Star  Line,  141 
:Mich.  604,  113  Am.  ft.  Rep.  551,  105 
N.  W.  135;  Anderson  v.  Branstrom, 
173  Mich.  1.57,  43  L.  R.  A.  (N.S.)  422, 
130  N.  W.  40;  Simmer  v.  Cutter's  Es- 
tate, 104  Mich.  34,  ICO  N.  W.  605. 

Minnesota.    Handv  v.  St.  Paul  Globe 

ft. 

Publishinrr  Co.,  41  IMinn.  18S,  16  Am. 
St.  Rep.  605,  4  L.  R.  A.  406,  42  N.  W. 
872. 

Mississippi.  Kosciusko  Oil  Mill  & 
Fertilizer  Co.  v.  Wilson  Cotton  Oil  Co., 
ro  Miss.  .551,  8  L.  R.  A.  (N.S.)  1053, 
43  So.  435;  American  Mfg.  Co.  v.  Cres- 
cent Drug  Co.,  113  Miss.  130,  L.  R.  A. 
1017D,  482,  73  So.  883. 

Missouri.  Finck  v.  Schneider  Gran- 
ite Co..  187  Mo.  244,  106  Am.  St.  Rep. 
4.52,  86  S.  W.  213;  Malone  v.  The 
Fidelity  Casualty  Co.,  71  Mo.  App.  1. 

Montana.  Glass  v.  Basin  &  Bay 
State  Mining  Co.,  31  Mont.  21,  77  Pac. 
302;  Hughes  v.  Mullins,  36  Mont.  267, 
13  Am.  &  Eng.  Ann.  Caa.  209,  92  Pac. 
758. 
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Frauds.*    Under  this  statute  this  question  may  come  up  in  several 
different  ways : 

(a)  If  the  contract  is  oral,  and  some  of  the  covenants  are 
within  the  Statute  of  Frauds,  the  remaining  covenants  are  unen- 
forceable if  the  contract  is  entire,^  but  enforceable  if  the  contract 
is  severable.* 

(b)  Under  the  section  of  the  statute  which  concerns  the  sale  of 
personal  property,  the  question  whether  the  contract  is  entire  or 
not  is  important  where  the  different  articles  sold  are  each  below 
the  price  fixed  by  the  statute  for  its  operation,  but  the  aggregate 
price  exceeds  such  limit.  In  this  case,  if  the  contract  is  severable, 
it  can  be  proved  orally,*  but  if  entire,  the  Statute  of  Frauds  applies, 
and  the  contract  can  not  be  proved  unless  that  section  has  been 
complied  with.^* 

(c)  If  personal  property  is  delivered  in  part,  as  provided  for  by 
the  seventeenth  section  of  the  Statute  of  Frauds,  the  whole  con- 
tract is  enforceable,  if  entire ; "  while  if  severable,  only  that  part 


Nebraska.  Padget  v.  O'Connor,  71 
Neb.  314,  98  N.  W.  870;  Graham  v. 
Hiesel,  73  Neb.  433,  102  N.  W.  1010. 

New  Hampshire.  Bixby  v.  Moor,  51 
N.  H.  402;  mil  V.  Hill,  74  N.  H.  288, 
12  L.  R.  A.  (N.S.)  848,  67  All.  406. 

New  York.  Foley  v.  Speir.  100  N.  Y. 
562,  3  N.  E.  477;  Hart  v.  City  Theatres 
Co.,  215  N.  Y.  322,  109  N.  E.  497. 

Ohio.  Crawford  v.  Wick,  18  0.  S. 
190,  08  Am.  Dec.  103;  Widoe  v.  Webb, 
20  O.  S.  431,  6  Am.  Rep.  664;  Davy  v. 
Fidelity  &  Casualty  Ins.  Co.,  78  O.  S. 
256,  17  L.  R.  A.  {N.S.)  443,  85  N.  E. 
504. 

Oklahoma.  Citizens'  National  Bank 
V.  Mitchell,  24  Okla.  488,  103  Pac.  720; 
Davis  V.  Janeway,  55'  Okla.  725,  L.  R. 
A.  191 6D,  722,  155  Pac.  241;  Stewart 
V.  Rawleigh  Medical  Co.,  58  Okla.  344, 
L.  R.  A.  ini7A,  1276,  159  Pac.  1187. 

Pennsylvania.  Vandegrift  v.  Vande- 
grift,  226  Pa.  St.  254,  75  Atl.  365; 
Shields  v.  Latrobe-McConnellsville  Coal 
&  Coke  Co.,  239  Pa.  St.  233,  45  L.  R. 
A.  (N.S.)  38,  86  Atl.  784;  Kuhn  v. 
Buhl,  261  Pa.  St.  348,  96  Atl.  977. 

Tennessee.  Arlington  Hotel  Co.  v. 
Ewing,  124  Tenn.  536,'  38  L.  R  A.  (N. 
S.)  842,  138  S.  W.  954. 


Texas.  Gulf,  C.  &  S.  F.  R.  R.  Co  v. 
Hume,  87  Tex.  211,  27  S.  W.  110; 
Segal  V.  McCall  Co.,  108  Tex.  65,  184 
S.  W.  188;  Sabine  Tram  .Co.  v.  Ban- 
croft, 16  Tex.  Civ.  App.  170,  40  S.  W. 
8.37;  McNeese  v.  Carver,  40  Tex.  Civ. 
App.  129,  89  S.  W.  4.30. 

Vermont.  Cobb  v.  Cowdery,  40  Vt. 
2.">,  04  Am.  Dec.  370. 

Washington.  Tomkins  v.  Seattle 
Construction  &  Dry  Dock  Co.,  VS 
Wash.  611,  165  Pac.  384. 

West  Virginia.  Charleston  Gas  Co. 
V.  Kanawha  Gas  Co..  58  W.  Va.  22,  112 
Am.  St.  Rep.  936,  .50  S.  E.  876. 

6  See  §1425. 

Tin  re  Kesslers  Estate,  87  Wis.  660, 
41  Am.  St.  Rep.  74,  59  X.  W.  129. 

tLowman  v.  Sheets,  124  Ind.  416, 
7  L.  R.  A.  784,  24  N.  E.  351. 

•  Johnson  v.  Buchanan,  29  N.  S.  27. 

lO.Tenness  v.  Wendell,  51  N.  H.  63, 
12  Am.  Rep.  48.     See  §  1426. 

ti  United  States.  Garfield  v.  Paris, 
06  U.  S.  657,  24  L.  ed.  821. 

Iowa.  Kaufman  Bros.  v.  Farley  Mfg. 
Co.,  78  la.  679,  16  Am.  St.  Rep.  462, 
43  N.  W.  612. 

Maine.  Weeks  v.  (Me,  94  Me.  458, 
80  Am.  St.  Rep.  410,  48  Atl.  107. 
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of  it  under  which  such  delivery  is  made  is  enforceableJ*  If  one 
of  the  covenants  has  been  performed  in  full,  such  performance  may 
amount  to  technical  part  performance,  or  it  may  prevent  the  appli- 
cation of  the  Statute  of  Frauds  on  some  other  theory  J'  If  the  con- 
tract is  entire,  such  performance  of  one  covenant  may  render  the 
entire  contract  enforceable ;  ^*  while  if  the  contract  is  severable, 
such  performance  may  affect  only  the  covenant  which  has  thus  been 
performed  on  the  one  side,  leaving  the  remaining  covenants  of  the 
contract  subject  to  the  application  of  the  Statute  of  FraudsJ* 


§  2996.  Entire  and  severable  contracts — ^Importance  of  distmc- 
tion — ^Cases  involving  breach.  If  a  contract  which  is  made  up  of 
two  or  more  covenants  on  each  side  has  been  broken  as  to  one  of 
such  covenants  only,  the  question  of  the  effect  of  such  breach  upon 
the  remaining  covenants  of  such  contract  may  turn  in  part  on  the 
question  of  the  entire  or  severable  character  of  the  contract.  Sub- 
ject to  the  controlling  principles,  such  as  the  relation  of  the  cove- 
nants between  themselves,^  and  the  relation  of  the  covenant  which 
has  been  broken  to  the  contract  taken  as  a  whole,^  it  may  be  said 
that  no  recovery  can  be  had  upon  the  covenants  of  an  entire  con- 
tract by  a  party  who  has  broken  a  vital  precedent  or  concurrent 
covenant.'    A,  the  owner  of  timber,  agreed  to  cut  and  haul  it  to 


Massachusetts.  French  v.  Boston 
Kational  Bank,  179  Mass.  404,  60  N. 
E.  793. 

Michigan.  Gilbert  v.  Lichtenberg,  98 
Mich.  417,  57  N   W.  259. 

Missouri.  Earl  Fruit  Co.  v.  McKin- 
ney,  05  Mo.  App.  220. 

Nebraska.  Farmer  v.  Gray,  16  Keb. 
401,  20  N.  W.  276. 

12  Iowa.  Hess  v.  Dicks,  181  la.  342, 
104  X.  W.  039. 

Maine.  Weeks  v.  Crie,  94  Me.  458, 
80  Am.  St.  Rep.  410,  48  Atl.  107. 

Michigan.  McCormiek  Harvesting 
Machine  Co.  v.  Cusack,  116  Mich.  647, 
74  N.  W.  1005;  Brown  v.  Snider,  125 
Mich.  198,  85  N.  W.  670. 

Minnesota.  Hershey  Lumber  Co.  v. 
St.  Paul  Sash,  Door  &  Lumber  Co.,  66 
Minn.  449,  09  N.  W.  215. 

New  York.  Tompkins  v.  Sheehan, 
158  N.  Y.  617,  63  N.  E.  502. 


"Cochran  v.  Ward,  5  Ind.  App.  89, 
97,  51  Am.  St.  Bep.  229,  29  N.  E.  795, 
31  N.  E.  581;  Graves  v.  Goldthwait, 
153  Mass.  268,  10  L.  R.  A.  763,  26  N. 
E.  860;  Myers  v.  CrosweU,  45  O.  8.  643, 
15  N.  E.  866;  Webeter-Tapper  Co.  v. 
Eastern  Hay  Co.,  39  R.  I.  482,  98  Atl. 
50. 

14  Miller  v.  BaH.  64  N.  Y.  286;  Smith 
V.  Underdunck,  1  Sandf.  Ch.  (N.  Y.) 
579. 

1*  Cochran  v.  Ward,  5  Ind.  App.  89, 
97,  51  Am.  St.  Rep.  229,  29  N.  E.  795, 
31  N.  E.  581;  Graves  v.  Goldthwait, 
153  Mass.  268,  10  L.  R.  A.  763,  26  N. 
E.  860;  Myers  v.  Croswell,  45  O.  S.  543, 
15  N.  E.  866;  Webster-Tapper  Co.  ▼. 
Eastern  Hay  Co.,  39  R.  I.  482,  98  AtL 
50. 

1  See  §§  2941  et  seq. 

2  See  §§2977  et  seq. 

3  CaUf omia.   Sterling  v.  Gregory,  149 
Cal.  117,  85  Pac.  305. 
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B's  mill  and  there  to  make  it  into  lumber,  and  pile  it  in  B's  yard. 
B  was  by  the  contract  then  to  pay  six  dollars  a  thousand  feet  there- 
for. This  was  so  far  entire  that  A  could  recover  nothing  for  cut- 
ting  and  hauling,  where  the  logs  were  burned  before  they  were 
made  into  timber.* 

If,  on  the  other  hand^  the  contract  is  severable,  it  is  in  legal 
effect  a  number  of  distinct  contracts;  and  a  breach  of  one  covenant 
does  not  operate  as  a  discharge  of  other  covenants  between  the 
same  parties.'  In  some  cases  the  severable  contract  seems  to  be 
identified  with  the  independent  covenant.' 

If  two  parties  enter  into  two  contracts  at  the  same  time,  by  one 
of  which  A  sells  a  certain  mine  to  B,  in  consideratioa  of  a  certain 
portion  of  the  net  proceeds,  and  by  the  other  of  which  B  agrees 
to  hire  A  as  superintendent  of  a  mine  for  a  certain  period  of  time, 
a  breach  by  the  employer,  of  the  contract  of  employment,  does  not 
amount  to  a  breach  of  the  contract  concerning  payment  of  the  net 
proceeds.^    If  two  parlies  enter  into  contracts,  by  one  of  which  A 


Georgia.  SjMilcIing  Count j  v.  Cliam- 
berlin.  130  Ga.  010,  61  8.  K.  633. 

Hichigan.  Hniiliot  v.  Turner,  157 
Jdlcli  1C7,  133  Am.  St.  Rep.  333,  121 
N.  W    804. 

Minnesota^  Benson  v.  Larson,  95 
Minn.  438,  111  Am.  St.  Rep.  470,  104 
N.  W    307. 

North  CaroUna.  Cop^gins  v.  Aetna 
Ins.  Co.,  144  >1  Car.  7,  119  Am.  St. 
Kop.  024,  8  L.  R.  A.  (N.S  )  839,  56  S. 
y.    500   (bre.icU  of  condition). 

Ohio.  Tiernan  v.  Boam,  2  Ohio.  383; 
Petersburg  Fire,  Bnck  &  Tilo  Co.  v. 
Amoric:^n  Ciay  Maobinery  Co ,  80  O.  S. 
365,  L.  R   A.  1915B,  536,  lOC  N.  K.  33. 

Okiaboma.  Hart-Parr  Co.  v.  Duncan, 
—  Okla.  — ,  4  A.  Lr  R  1434,  181  Pac. 
288. 

Pennsylvania.  Martin  v.  Fridonberg, 
109  Pa  St.  447,  32  AtL  429;  East  on  v. 
Jones,  193  Pa.  St.  147,  44  Atl.  264. 

Wisconsin.  McI>onaI(1  ▼.  Bryant,  73 
Wis,  20,  40  N.  W.  665;  Widman  v.  Gay, 
104  Wis.  277,  80  N.  W.  450. 

4  McDonald  v.  Bryant,  73  Wis.  20,  40 
N.  W   665. 

5  Arkansas.   Less  ▼.  English,  75  Ark. 

288,  87  a  W.  447. 

California.  Katz  ▼•  Bedford,  77  Cal, 
819,  1  L.  R.  A.  826,  19  Pac.  623. 


Massachusetts,  Mark  v.  Stuart- 
Howland  Co.,  226  Mass.  35,  2  A.  L.  R. 
678,  115  N.  E.  42. 

Micliigan.  Gates  ▼.  Detroit  &  Macki- 
nac Ry.  Co.,  147  Midi.  523,  111  N.  W. 
101. 

Minnesota.  McGrath  v.  Cannon,  65 
Alinn.  457,  67  N.   W.  150. 

Nebraslca.  Burwcll  &  Ord  Irrigation 
&  Power  Co.  v.  Wilson,  57  Neb.  896, 
77  N.  W.  762. 

Meyada.  Hutchens  ▼.  Sutherknd,  22 
Nev.  363.  40  Pac.  409. 

New  York.  Ming  v.  Corbin,  142  N. 
Y.  334,  37  N.  E.  105. 

Oregon.  Pacific  Mill  Co.  v.  Inman, 
46  Or.  3.'52,  114  Am.  St.  Rep.  873,  80 
Pac.  424. 

Tennessee,  Bradford  v.  Montgomery 
Furniture  Co.,  115  Tenn.  610,  9  U  R. 
A.   (N.S  )   979,  92  S.  W.  1104. 

Virginia.  Solenberger  ▼.  Gilbert,  86 
Va.  778,  11  S.  E.  789. 

West  Virginia.  Dillon  v.  Suburban 
Land  Co.,  73  W.  Va.  30:j,  80  S.  E.  471. 

*  Pacific  Mill  Co.  v.  Inman,  46  Or. 
352,  114  Am.  St.  Rep.  873,  80  Pac.  424. 

7  Hutchens  y.  Sutlierland,  22  Nev. 
363,  40  Pac.  409. 
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and  B  agree  to  form  a  stock  company  to  manufacture  machines, 
and  by  the  other  of  which  A  guarantees  that  the  machines  manu- 
factured can  be  placed  on  the  market  at  a  certain  price,  and  the 
contracts  are  severable  contracts,  a  breach  of  the  contract  of  guar- 
antee is  not  a  breach  of  the  contract  for  the  organization  of  the 
corporation  so  as  to  justify  abandonment  thereof  by  the  other 
party.*  The  party  not  in  default  may  treat  default  as  discharging 
one  branch  of  a  severable  contract  without  seeking  to  avoid  it  all. 
Under  an  agreement  to  use  **say  ten  thousand  dollars"  of  certain 
negotiable  paper,  the  discounting  of  three  notes  amounting  to  more 
than  eleven  thousand  dollars  constitutes  severable  contracts.  Ac- 
cordingly, the  party  who  is  to  discount  the  notes  is  discharged  as 
to  one  of  the  notes  to  be  discounted  if  the  maker  is  insolvent ;  and 
he  may  avoid  such  contract,  recovering  what  he  has  paid  there- 
under.' 

§2997.  General  principles  of  construction  applicable.    As  in 

other  questions  of  construction,^  the  intention  of  the  parties  as  to 
the  entire  or  severable  character  of  the  contract  must  be  deter- 
mined by  construing  the  contract  as  a  whole  ;^  the  surrounding 
circumstances  are  to  be  considered;'  and  if  the  contract  is  ambigu- 
ous, the  practical  construction  which  the  parties  have  themselves 
placed  upon  it  is  of  great  weight.* 

In  determining  whether  a  contract  is  entire  or  severable,  the 
intention  of  the  parties  is  paramount,'  and,   if  this   intention  is 


•  Macklcm  v.  Fales,  130  Mich.  66,  S9 
N.  W.  681. 

iBank  v.  Union  Trust  Co.,  149  IlL 
34:1,  23  L.  R.  A.  611,  36  N.  E.  1029. 

See  also,  LeH3  v.  English,  75  Ark* 
2«8,  87  S.  W.  447. 

ISpp  8  2038 

J  Baily  v  DeCrespigny,  L  R.  4  Q.  B. 
180;  International  Contracting  Co.  ▼• 
United  States,  47  Ct  CI.  158;  Gilmoro 
V.  Samuels,  135  Ky.  706,  21  Am.  &  Eng. 
Ann.  Cas  611,  123  S.  W.  271;  Ganong 
▼.  Brown,  88  M\m.  53,  114  Am.  St.  Rep. 
731,  40  So   556. 

•  Crawford  v.  Surety  Investment  Co., 
91  Ran   748,  139  Pac.  481. 

4  Gates  v.  Detroit  &  Mackinac  Ry. 
Co.,  147  Mich.  523,  111  N.  W.  101; 
Manistee  Navl^tion  Co.  t.  Louis 
Sands  Salt  &  Lumber  Co.,  174  Mich.  1, 
140  N.  W.  5a5;  Powell  v.  Russell,  88 
Miss.  549,  41  So.  6. 


I  United  States.     Pollak  v.  Electric' 
Association,  128  U.  S.  446,  32  L.  ed. 
474;  Loud  v.  Pomona  Land  &  Water 
Co.,  153  U.  S.  664,  38  L.  ed.  822. 

Alabama.  Lambie  v.  Steel  Co.,  118 
Ala.  427,  24  So.  108. 

Arkansas.  Carr  ▼.  Hahn,  133  Ark. 
401,  202  S.  W.  685. 

California.  Sterliri^  v.  Gregory,  149 
Cal  117,  85  Pac.  305;  Los  Angeles  Gas 
&  Electric  Co.  v.  Amalgamated  Oil  Co., 
156  Cal.  776,  106  Pac.  55. 

Georgia.  Willett  Seed  Co.  ▼.  Kirke- 
by-Gunde«trup  Seed  Co.,  145  Ga.  559, 
89  S.  E.  486. 

Illinois.  Huyett  &  Smith  Mfg.  Co.  v. 
Chicago  Edison  Co.,  167  111.  233,  59  Am. 
St.  Rep   272,  47  N.  E.  384 

Iowa.  Quarton  v.  American  Law 
Book  Co.,  143  la.  517,  32  L.  R.  A.  (N.S.) 
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clearly  expressed,  no  question  can  arise  as  to  which  class  of  con- 
tract it  is.  This  intention  is,  however,  often  not  clearly  expressed, 
as  the  parties  have  generally  no  clear  idea  whether  the  contract  is 
entire  or  severable,  and  no  definite  idea  of  the  legal  consequences 
which  would  follow  from  its  being  in  either  class.  The  intention 
of  the  parties  must  therefore  be  deduced*  from  the  language  used 
by  the  application  of  the  ordinary  rules  of  construction.*  The  rules 
which  are  discussed  hereafter  are  not  rigid  rules  of  law,  but  merely 
guides  in  aiding  the  courts  to  ascertain  the  intention  of  the  parties.^ 

§  2d98.  Constmction  as  affected  by  purpose  for  which  distinc- 
tion  is  made.  The  rules  of  construction  are  applied  differently, 
however,  in  the  different  classes  of  cases  in  which  the  question 
whether  the  contract  is  entire  or  severable  may  arise.  If  this  ques- 
tion arises  in  connection  with  the  illegality  of  one^covenant,  the 
general  principle  applies  that  the  courts  will  uphold  a  contract  if, 
by  fair  construction,  it  is  possible  to  do  so,  rather  than  overthrow 


1,  121  N.  W.  1009;  Comptograph  Co.  v. 
Burroughs  Adding  Machine  Co.,  170  la. 
83,  159  N.  W.  405. 

Kansas.  Crawford  v.  Surety  Invest- 
ment Co.,  91  Kan.  748,  139  Pac.  481. 

Louisiana.  Stockstill  v.  Byrd,  132 
La.  404,  61  So.  446. 

Maine.  American  Mercantile  Ex- 
change v.  Blunt,  102  Me.  128,  10  L.  R. 
A.  (N.S.)  414.  66  Atl.  212. 

Massachusetts.  Barlow  Mfg.  Co.  v. 
Stone,  200  Mass.  158,  86  N.  E.  306. 

MississippL  Ganong  v.  Brown,  88 
Miss.  53,  117  Am.  St.  Rep.  731,  40  So. 
556. 

Ohio.  Petersburg  Fire  Brick  &  Tile 
Co.  y.  American  Clay  Machinery  Co.,  89 
O.  S.  365,  L.  R.  A.  1915B,  536,  106  N. 
E.  33. 

Oklahoma.  Hart-Parr  Co.  y.  Duncan, 
—  Okla.  — ,  4  A.  L.  R.  1434,  181  Pac. 
288. 

Oregon.  Hodson-Feenaughty  Co.  y. 
Coast  Culvert  A  Flume  Co.,  91  Or.  630, 
178  Pac.  382. 

Pennsylvania.  Shinn  v.  Bodine,  60 
Pa.   St.   182,   100  Am.   Dec.  560;   Pro- 


ducers' Coke  Co.  v.  Hillman,  243  Pa. 
St.  313,  90  Atl.  144. 

Tennessee.  Barnes  v.  Black  Diamond 
Coal  Co.,  101  Tenn.  354,  47  S.  W.  408. 

Vermont.  Tliompson-Sfarrett  Co.  v. 
E.  B.  Ellis  Granite  Co.,  86  Vt.  282,  8-^ 
Atl.  1017. 

Washington.  Godefroy  v.  TIupp,  93 
Wash.  371,  160  Pac.  1056, 

•  Sterling  v.  Gregory,  149  Cal.  117.  85 
Pac.  305;  Ganong  v.  Brown,  88  Miss. 
53,  117  Am.  St.  Rep.  731,  40  So.  556. 

"The  question  whether  a  contract  i^ 
entire  or  divisible,  in  respect  of  the 
question  of  payment  of  the  considera- 
tion, can  not  be  solved  by  the  applica- 
tion of  any  fixed  legal  standard.  It 
depends  upon  the  intention  of  the  par- 
ties to  be  gathered  from  all  circum- 
Rtances  surrounding  the  agreement  and 
from  the  face  of  the  contract  if  in 
writing.  It  is  quite  as  much,  as  a  rule, 
a  question  of  fact  ae  of  law,  particu- 
larly where  the  terms  of  the  agreement 
rest  in  parol."  State  v.  Davis,  63  N. 
J.  L.  144,  147,  20  Atl.  1080. 

See  ch.  LXm. 

7  See  §§  2908  et  seq. 
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itJ  Accordingly,  tlie  test  cliiefly  relied  upon  in  such  cases  is  Avbethor 
the  parties  have  apportioned  the  consideration  on  the  one  side  to 
the  different  covenants  on  the  other,  one  of  which  covenants  is 
illegal.^  If  the  consideration  is  apportioned  so  that  for  each  cove- 
nant there  is  a  corresponding  consideration,  the  contract  is  sever- 
able, and  the  illegality  of  one  covenant  does  not  make  the  rest 
unenforceable.*  If,  on  the  other  hand,  the  consideration  is  not 
apportioned,  and  the  same  consideration  supports  a  legal  and  illegal 
covenant,  the  contract  is  entire,  and  is  already  unenforceable.*  If 
the  question  arises  in  connection  with  the  Statute  of  Frauds,  tho 
danger  of  perjury,  especially  in  contracts  for  the  sale  of  goods,  is 
just  as  great  in  cases  in  which  the  parties  have  apportioned  the 
consideration  among  the  respective  articles  by  fixing  the  price  of 
each,  as  it  is  in  cases  in  which  the  parties  have  fixed  a  gross 
amount  for  the  entire  quantity  of  goods  to  be  delivered.  For  this 
reason  the  courts  seem  to  regard  the  contract  as  prima  facie  entire 
if  entered  into  betweon  the  same  parties  at  the  same  time;'  and 
comparatively  little  attention  is  paid  to  the  test  of  apportionment 
of  consideration,  which  seems  to  be  the  controlling  test  in  cases 
of  illegality.  If  the  question  is  one  of  performance,  the  courts  ap- 
proach the  problem  of  construction  without  any  prepossession  in 
favor  of  the  entire  contract  or  the  severable  contract.* 

§  2999.  Inference  arising  from  use  of  one  or  more  instnunenti. 
If  the  covenants  are  contained  in  diflfcront  instruments,  the  courts 
incline  to  treat  them  as  severable.'  Whether  the  contract  in  ques- 
tion is  found  in  one  instrument,  or  in  two  or  more  different  instru- 
ments, is  not  conclusive  as  to  whether  it  is  entire  or  severable.  On 
the  one  hand,  the  contract  found  in  one  instrument  may  contain 
two  or  more  severable  covenants.*     On  the  other  hand,  an  entire 


1  See  a  2050. 

2  See  §§  1030  et  seq. 
S  See  §  1030. 

4  See  §§  1031  et  seq. 
■  See  S1425. 

5  Se^  S§  2990  et  seq. 

1  United  States.  Pittsburg,  Cincin- 
nati &  St.  Louis  By..  V.  Keokuk  & 
Hamilton  Bridge  Co.,  155  U.  S.  150, 
39  L.  ed.  106.  * 

niinoifl.  Howell  V.  Moores,  127  111. 
67,  19  N.  E.  863. 

Michigan.  Hemenway  v.  Bumham, 
90  Mich.  227,  51  N.  W.  276. 


New  York.  Kirtz  v  Peck,  113  X.  Y. 
222,  21  N    E.  130. 

Pennsylvania.  Hennershotz  v.  Galla- 
gher, 124  Pa   St   1,  10  Atl.  518. 

In  most  c«nsea  of  this  sort  the 
question  whether  such  covenants  are 
dependent  or  independent  is  al^o  pro- 
Hcnied.  The  courts  prefer  to  rear  I 
j^urli  c()V(Minnts  a*  indeycndcrf. 

2Kd«iorton  v.  Power,  1«  Mon*.  350, 
45  Pac.  204;  Pierson  v.  Crooks,  115  N. 
Y.  539.  12  Am.  St.  Rep.  831,  22  N.  E. 
349:  Hart -Parr  Co.  v.  Duncan,  —  Okla. 
— ,  4  A.  L    R,  1434,  181  Pac.  288. 

See  §2086. 
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contract  may  be  made  up  of  two  or  more  instruments.'  The  ques- 
tion to  be  determined  in  each  case  is  whether  the  language  of  the 
contract,  when  read  in  connection  with  the  surrounding  circum- 
stances and  the  nature  of  the  subject-matter,  shows  that  the  par- 
ties intended  to  separate  the  covenants  in  the  different  instruments 
into  different  contracts,  or  whether  they  intended  to  combine  them 
into  one  contract.*  A  contract  by  which  A  agrees  to  sell  to  B  a 
number  of  different  tracts  of  land  for  an  entire  sum,  is  an  entire 
contract,  although  one  bond  was  given  for  the  performance  of  such 
contract  as  to  the  land  to  which  A  had  the  legal  title,  and  another 
bond  for  the  performance  of  the  contract  as  to  the  land  which  A 
was  purchasing  from  the  government.'  Accordingly,  the  purchaser 
can  not  enforce  specific  performance  as  to  the  land  the  legal  title 
to  which  was  in  the  vendor,  without  offering  to  perform  the  entire 
contract.'  If  a  tractor  engine  and  plows  are  bought  at  the  same 
time  with  the  understanding  on  the  part  of  both  buyer  and  seller 
that  they  are  to  be  used  together,  the  contract  is  entire,  although 
separate  orders  and  separate  notes  are  given  for  each  because  of 
the  fact  that  the  engine  is  sent  from  one  of  the  seller's  branch 
agencies  and  the  plows  are  sent  from  another.^  The  fact  that  the 
tractor  does  not  perform  the  work  satisfactorily  entitles  the  buyer 
to  avoid  the  entire  contract.'  A  note  and  a  separate  contemporane- 
ous instrument,  giving  to  the  maker  of  the  note  the  right  to  sur- 
render one  hundred  shares  of  certain  stock  within  four  months  and 
discharge  the  note,  make  together  an  entire  contract.'  Two  instru- 
ments, one  of  which  provides  for  the  sale  of  a  place  of  business  and 
stock  of  goods,  and  the  other  of  which  provides  that  the  vendor 
will  not  compete  in  business  for  a  certain  period,  constitute  to- 
gether an  entire  contract.^' 


3  Louisiana.  Meyer  v.  Labau,  51  La. 
Ann.  1726,  26  So.  463. 

Maine.  American  Gas  &  Ventilating 
Machine  Co.  v.  Wood,  90  Me.  616,  43 
L.  R.  A.  440,  38  Atl.  548. 

Michigan.  Co-operative  Telephone 
Co.  V.  Katus,  140  Mich.  367,  112  Am.  St. 
Rep.  414,  103  N.  w".  814. 

Ohio.    Tieman  v.  BeajQi,  2  Ohio  383. 

Oklahoma.  Hart-Parr  Co.  ▼.  Duncan, 
—  Okla.  — ,  4  A.  L.  R.  1434|  181  Pac. 
288. 

Vermont.  Spriggs  ▼.  Rutlancttffty., 
77  Vt.  347,  60  AtL  143. 


4  See  §§  2066  et  aeq.  and  3000. 
i  Tieman  v.  Beam,  2  Ohio  383. 

•  Tiernan  v.  Beam,  2  Ohio  383. 

7  Hart-Parr  Co.  v.  Duncan,  —  Okla. 
— ,  4  A.  L.  R.  1434,  181  Pac.  288. 

•  Hart-Parr  Co.  v.  Duncan,  —  Okla. 
— ,  4  A.  L.  R.  1434,  181  Pac,  288. 

•  American  Gas  &  Ventilating  Ma- 
chine Co.  ▼.  Wood,  00  Me.  516,  43  L. 
R.  A.  440,  38  Atl.  548. 

10  Meyer  v.  Labau,  61  La.  Ann.  1726, 
26  So.  463. 
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Separate  instruments  executed  at  the  same  time,  but  containing 
no  reference  each  to  the  other,  and  supported  by  separate  con- 
siderations, are  separate  and  not  entire  contractsJ^  Four  contracts, 
each  providing  for  the  sale  of  a  distinct  section  of  land,  entered 
into  at  the  same  time,  but  containing  no  reference  each  to  the  other, 
constitute  separate  contracts.^'  A  non-negotiable  note,  and  a  con- 
tract whereby  the  payee  binds  himself  to  his  assignee  for  the  pay- 
ment thereof,  are  separate  contracts." 

If  one  contract  is  the  consideration  of  the  other,  the  two  are 
entire.'*  If  A  agrees  to  buy  fruit  from  one  grove  which  belongs 
to  B  in  consideration  of  a  contract  for  handling  fruit  from  another 
grove,  the  contracts  are  entire  and  the  breach  of  the  second  con- 
tract may  be  treated  by  the  adversary  party  as  a  discharge  of  the 
first  contract.^' 

§3000.  ConBtruction  as  affteted  by  nature  of  subject-matter. 

In  determining  whether  a  contract  is  entire  or  severable,  the  ques- 
tion is  whether  or  not  the  parties  intended  to  separate  the  different 
covenants  into-  distinct  contracts ;  and  not  whether  the  subject- 
matter  is  one  which  the  parties  could  in  fact  have  severed  if  they 
had  wished  to  do  so.'  Accordingly,  performance  of  part  of  such 
contract  gives  no  right  of  action  upon  the  contract  to  the  party  so 
performing  unless  he  has  substantially  performed  the  entire  con- 


11  Clark  V.  Neumann,  66  Neb.  374,  76 
N.  W.  892;  Barry  v.  Wachosky,  57  Neb. 
634,  77  N.  W.  1080. 

12  Clark  V.  Neumann,  66  Neb.  374,  76 
N.  W.  892. 

13  Barry  v.  Wachosky,  67  Neb.  634, 
77  N.  W.  1080. 

14  Sterling  v.  Gregory,  149  Cal.  117, 
86  Pac.  306. 

IB  Sterling  ▼.  Gregory,  149  Cal.  117, 
85  Pac.  305. 

IXTnited  States.  International  Con- 
tracting Co.  V.  United  States,  47  Ct.  d, 
168. 

Georgia.  Willett  Seed  Co.  v.  Kirke- 
by-Gundestnip  Seed  Co.,  146  Ga.  669, 
89  S.  E.  486. 

niinois.  Morris  v.  Wibaux,  169  HI. 
627,  43  N.  E.  837. 

Iowa.  Bamberger  Bros.  v.  Burrows, 
146  la.  441,  124  N.  W.  333. 


Louisiana.  Stockstill  v.  Byrd,  132  La. 
404,  61   So.  446. 

Ohio.  Stein  v.  Steamboat  Prairie 
Rose,  17  O.  S.  472. 

West  Virginia.  Jameson  v.  Board  of 
Education,  78  W.  Va.  612,  L.  R.  A. 
1916F,  926,  89  S.  E.  265. 

Wisconsin.  Prautsch  v.  Rasmussen, 
133  Wis.  181,  113  N.  W.  416. 

''The  entirety  of  a  contract  depends 
on  the  intention  of  the  parties  and  not 
on  the  divisibility  of  the  subject.  The 
severable  nature  of  the  latter  may 
often  assist  in  determining  the  inten- 
tion but  will  not  overcome  the  intent 
to  make  an  entire  contract  when  that 
is  shown."  Shinn  v.  Bodine,  60  Pa. 
182,  185,  100  Am.  Dec.  560;  quoted  in 
Easton  v.  Jones,  193  Pa.  St.  147,  140, 
44  Atl.  264. 
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tract,*  in  jurisdictions  in  which  no  quasi-contractaal  right  arises  in 
favor  of  the  party  in  default.'  If  realty  which  includes  a  homestead  is 
leased,  and  as  part  of  such  contract  an  agreement  is  made  for  the 
sale  of  personal  property  which  is  upon  such  premises,  the  con- 
tract is  entire ;  and  if  the  lease  is  invalid  as  to  the  homestead,  the 
entire  contract  may  be  avoided.*  A  contract  to  sell  eight  hundred 
thousand  feet  of  lumber  at  seven  dollars  and  twenty-five  cents  per 
thousand,'  or  a  certain  quantity  of  crushed  stone  at  a  certain  price 
per  cubic  yard,*  or  to  remove  all  the  dirt  upon  certain  lots  de- 
scribed, above  a  certain  grade,  being  two  thousand  yards  more  or 
or  less,  at  six  cents  a  cubic  foot,^  or  to  construct  a  heating  plant, 
the  materials  and  labor  necessary  for  which  were  each  separately 
valued  by  the  parties,*  or  to  remove  several  buildings,*  are  each 
entire  contracts,  although  it  is  possible  to  sever  the  subject-matter. 
A  contract  for  hiring  a  barge  at  a  certain  amount  per  day  and 
fixing  no  specific  time  for  the  return  of  the  barge,  is  an  entire  con- 
tract, so  that  one  action  can  be  brought  for  the  breach  thereof.^* 

A  contract  of  employment  for  a  certain  length  of  time  at  a  com- 
pensation payable  at  certain. intervals,  is  an  entire  contract  within 
the  application  of  these  rules."  A  contract  to  work  until  a  certain 
**crop  should  be  gathered"  is  an  entire  contract.^*  Accordingly, 
an  employe  who  breaks  such  contract  can  not  recover  anything  on 
the  contract  for  services  already  rendered  thereunder.'*     Equity 


Sniinois.  Morris  v.  Wibaux,  159  111. 
627.  43  N.  E.  837. 

MonUna.  Riddell  v.  Peck -William- 
son Heating  &  Ventilating  Co.,  27  Mont. 
44,  69  Pac.  241. 

Peniuiylyania.     Shinn  v.  Bodine,  60 
Pa.  St.  182,  100  Am.  Dec.  560;  Ea»ton 
V.  Jones,  193  Pa.  St.  147,  44  Atl.  264. 
Wisconsin.    Green  v.  Hanson,  89  Wis. 
S97,  62  N.  W.  408;  Widman  v.  Gay,  104 
Wis.  277,  80  N.  W.  450. 
3  See  ch.  LXXXVTTI. 
4Mailhot  V.  Turner,  157  Mich.   167, 
133  Am.  St.  Kep.  333,  121  N.  W.  804. 
I  Easton  ▼.  Jones,  193  Pa.  St.  147,  44 
Atl.  264. 

iPrautsch   y.   Pasmuwen,   133  Wis. 
181,  113  N.  W.  416. 

7  Widman  v.  Gay.  104  Wis.  277,  80 
N.  W  460. 

•  Ridden  v.  Ventilating  Co.,  27  Mont. 
44,  69  Pac  241. 


•  Green   v.  Hanson,   89  Wis.  597,  62 
N.  W.  408. 

10  Stein  v.  Steamboat  Prairie  Rose, 
17  O.  S.  472. 

11  California.  Hutchinson  v.  Wet- 
more,  2  Cal.  310,  56  Am.  Dec.  337. 

New  York.  Reab  v.  Moor,  19  Johns. 
(N.  Y.)  337. 

Ohio.    Larken  v.  Buck,  II  O.  S.  561. 

Texas.  Galveston  County  v.  Ducie, 
91  Tex.  665,  45  S.  W.  798. 

West  Virginia.  Jameson  v.  Board  of 
Education.  78  W.  Va.  612,  L.  R.  A. 
1916F,  926,  89  S.  E.  255. 

Wisconsin.  Koplitz  v.  Powell,  56 
Wis.  671,  14  N.  W.  831. 

«Timberlake  ▼.  Thayer,  71  Miss.  279, 
24  L.  R.  A.  231,  14  Ro.'446. 

«  Timberlake  ▼.  Thayer,  71  Miss.  279, 
24  L.  R.  A.  281,  14  So.  446. 
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will  not  give  him  relief  J*  A  contract  to  work  as  a  gardener  for 
one  year  at  fifty-five  dollars  a  month,  from  March  to  November, 
and  fifty  dollars  a  month  from  then  to  March  first,  is  an  entire 
contract,  and  if  it  is  renewed  from  year  to  year  the  employer  can 
not  during  the  year  discharge  the  employe  even  on  notice  of  a 
month  or  more.^' 

Under  an  entire  contract  for  the  sale  of  a  specified  quantity  of 
goods,  the  vendee  is  not  obliged  to  accept  less  than  the  quantity 
contracted  forj*  A  contract  for  the  sale  of  a  certain  quantity  of 
goods  is  so  far  entire  that  it  is  generally  held  that  the  buyer  can 
not  accept  a  part  of  the  goods  and  reject  the  rest."  A  contract  to 
sell  the  materials  necessary  for  a  specific  piece  of  work  is  entire,^* 
at  least  so  far  entire  that  the  purchaser  can  not  be  compelled  to 
pay  for  different  instalments  as  delivered."  If  A  subscribes  for 
stock  in  a  co-operative  telephone  company,  as  a  part  of  the  trans- 
action by  which  he  le^es  a  telephone,  the  contract  is  entire.** 

§  3001.  Effect  of  inconsistent  provisions.  The  greatest  difficulty 
in  determining  the  intention  of  the  parties  is  found  in  cases  in 
which  certain  provisions  of  the  contract,  such  as  the  subject-matter 
and  the  like,  tend  to  show  that  the  contract  is  of  one  character, 
while  other  provisions,  such  as  the  apportionment  or  non-appor- 
tionment of  the  consideration,  tend  to  show  that  it  is  of  the  other 
character.  If  a  number  of  different  articles  are  sold  which  can  be 
used  only  in  connection  with  one  another,  this  fact  is  generally 
held  to  show  that  the  parties  intend  an  entire  contract ;  ^  and  this 


MMallory  v.  Mackaye,  92  Fed.  749, 
34  C.  C.  A.  653. 

«  Larkin  v.  Hecksher,  51  N.  J.  L.  133, 
3  L.  R.  A.  137,  16  Atl.  703. 

HCrowl  V.  Goodenberger,  112  Mich. 
683,  71  N.  W.  485;  Equitable  Mfg.  Co. 
V.  Engelke,  68  N.  J.  L.  567  [sub  nomine. 
Price  V.  Engelke,  53  Atl.  698]. 

17  Perry  v.  Ayera,  159  CaL  414.  114 
Pac.  46;  Pacific  Timber  Co.  v.  Iowa 
Windmill  A  Pump  Co.,  135  la.  308,  112 
N.  W.  771;  Simonoff  v.  Parsons,  52 
Okla.  600,  153  Pac.  152;  Manss-Bruning 
Shoe  Co.  V.  Prince,  51  W.  Va.  510,  41 
S.  E.  907. 

Contra,  Stearns  Salt  &  Lumber  Co. 
V.  Dennis  Lumber  Co.,  188  Mich.  700,  2 
A.  L.  R.  638,  15^  N.  W.  91. 


II  Laclede  Construction  Co.  v.  Tudor 
Iron  Works,  169  Mo.  137,  69  S.  W.  384; 
Kelly  Construction  Co.  v.  Hackensack 
Brick  Co.,  91  N.  J.  L.  585,  2  A.  L.  R. 
685,  103  Atl.  417;  Seibert  v.  Dunn,  216 
N.  Y.  237,  110  N.  E.  447. 

19  Kelly  Construction  Co.  v.  Hacken- 
sack Brick  Co.,  91  N.  J.  L.  585,  2  A. 
L.  R.  685,  103  Atl.  417. 

20  Co-operative  Telephone  Co.  v. 
Katus,  140  Mich.  367,  112  Am.  St.  Rep. 
414,  103  N.  W.  814. 

1  Boyd  V.  Second  Hand  Supply  Co., 
14  Ariz.  36,  123  Pac.  619;  Robinson  y. 
Berkley,  111  la.  550.  82  N.  W.  972; 
Nichols  &  Shepard  Co.  ▼.  Charleboia, 
10  N.  D.  446,  88  N.  W.  80;  Hart-Parr 
Co.  V.  Duncan,  —  Okla.  — ,  4  A.  L.  R. 
1434,  181  Pac.  288. 
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inference,  which  arises  from  the  nature  of  the  subject-matter,  is 
strong  enough  to  overcome  the  inference  of  severable  contracts, 
which  arises  from  an  apportionment  of  the  consideration;^  and 
contracts  of  this  sort  are  held  to  be  entire  even  though  the  con- 
sideration may  be  apportioned  between  the  different  articles.'  The 
other  provisions  of  the  contract,  however,  such  as  the  fact  that  the 
different  articles  are  sold  under  separate  warranties,  or  that 
express  provision  is  made  for  replacing  certain  of  the  articles  in 
case  they  prove  defective,  may  show  that  the  parties  intended 
severable  contracts.* 

§  3002.  ApportionmBnt  of  condderation — Contract  presumed  to 
be  severable.  While  the  question  of  the  apportionment  of  the  con- 
sideration has  not  the  importance  in  determining  the  entire  or 
severable  character  of  contracts  for^the  purpose  of  performance 
that  it  has  in  determining  such  character  with  reference  to  illegal- 
ity,^ the  fact  that  the  consideration  is  apportioned  by  the  parties 
among  the  different  covenants  is  generally  suflficient  to  show,  in 
the  absence  of  other  provisions  in  the  contract  indicating  a  con- 
trary intention,  that  the  different  covenants  form  severable  eon- 
tracts.*    A  contract  by  which  A  agrees  to  acquire  interests  for  B  in 

1  See  J  3003.  Stuart-Howland    Co,   220  Mass.   35,   2 
<Inman  Manufactnring  Co.  ▼.  Aineii-       A.  L  R.  678,  115  N.  K  42. 

can  Cereal  Co.,  124  la.  737,  100  N.  W.  Missotiri.     Cantwell  v.  Crawley,  1S8 

800;     Hart-Parr    Co.    v.    Duncan,    —  Mo.  44,  86  S.  W.  251. 

Okla  — ,  4  A  L.  R.  1434,  181  Pac.  288.  Iffontana.     Mattison  v.  Connerly,  46 

4  See  §3005.  Mont.  103,  126  Pac.  851. 

ISee  §§10.30  et  seq.  and  20S8.  Nebraska.    BurweU  &  Orel  Trrx^aWon. 

2  Arkansas.   Less  v    English,  75  Ark.  A  Power  Co.  v.  Wilson,  67  Neb.   306, 
288,  87  S.  W.  447.  77  N.  W.  762. 

Illinois.     Keeler  v.  aifford,   ia>  HI.    -       New  York.     Pierson  v.  Crooks,  115  ^^ 

544,  46  N   E    248.                                 ^  X.  Y.  539,  12  Am.  St.  Rep.  831,  22  N. 

Indiana.   Weil  v   Ktone.  33  Ind.  App.  E.  349. 

112.   104  Am.  St.  Rep.  243,   69  K   E.  Ohio.     Loomis  v.  Eagle  Bank,  10  O. 

698.  S.  327. 

lowa^    McDaniels  ▼.  Whitney,  38  Jdf  Pennsylvania.     McLaughlin  v.  ITc^s,*/ 

00;     Comptojrraph    Co.    v.    Burroughs  104  Pa.  St.  570,  .30  Atl.  491. 

Adding  Machine   Co.,   179  la    83,    159  Vermont.     Scofield  v.  Grow,  63  Vt.  ^^ 

X.  W.  4a5.  283,  22  Atl.  457. 

Massachusetts.     Hill    v.    Rewe^  52  Washington.     Oodefroy  v.  Hupp,  93 

Mas*.   (11  Met.)  268;  Edward  Thomp-  Wash.  371,  160  Pac.  10.56. 

eon  Co.  V.  Wat*bum,  191  Mass.  6,  77  West  Virsinia.     Dillon  v.  Suburban 

N.  E.  483;   Barlow  Mfg.  Co.  v.  Stone,  Land  Co.,  73  W.  Va.  363,  80  S.  E.  471; 

200  Mass.  158,  86  N.  E.  306;  Mark  v.  Parkenbur^  &  Marietta  Sand  Oo^  ▼. 

Smith,  76  W.  Va.  246,  85  S.  E.  616. 
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two  or  more  different  tracts  of  land,  for  which  B  is  to  furnish  the 
money,  is  regarded  as  a  severable  contract.'  A  contract  for  the 
loan  of  a  certain  sum  of  money,  to  be  evidenced  by  a  number  of 
notes,  is  so  far  severable  that  the  borrower,  who  has  received  a 
part  of  the  loan,  can  not  retain  the  amount  loaned  to  him  and 
refuse  to  pay  the  notes  up  to  such  amount  because  of  the  failure 
of  the  lender  to  advance  the  entire  8um/  Under  an  oil  and  gas 
lease  in  consideration  of  one  dollar,  and  tiie  covenants  on  the  part 
of  the  lessee  to  complete  a  well  in  a  certain  period  of  time,  it  is 
held  that  the  amount  of  one  dollar  is  the  consideration  for  granting 
such  period  to  the  lessee  in  which  to  complete  the  well,  and  that 
the  other  covenants  form  the  sole  consideration  for  the  lease.* 
Accordingly,  the  failure  of  the  lessee  to  complete  such  well  is  held 
to  terminate  his  rights  under  the  lease.*  A  contract  to  erect  a 
certain  number  of  houses,  at  3  fixed  price  for  each  house,  contains 
severable  covenants.^  However,  a  contract  to  do  certain  work  on 
four  houses  at  a  lump  sum,  specifying,  however,  the  price  esti- 
mated for  each  separate  house,  has  been  held  to  be  an  entire  con- 
tract, and  a  recovery  for  breach  thereof  is  a  bar  to  subsequent 
actions  thereon.*  A  contract  by  which  one  of  the  parties  agrees  to 
fill  orders  which  the  other  may  send  in  from  time  to  time,  is  sever- 
able as  to  each  separate  order.*  A  contract  to  sell  a  number  of 
articles  at  a  price  fixed  for  each  is  usually  a  severable  contract.'* 
A  cont^'act  for  the  sale  of  an  entire  set  of  books,  to  be  paid  for  in 
instalments,  is  so  far  severable  that  the  price  due  for  each  instal- 
ment may  be  recovered  before  the  entire  set  is  delivered,  and  the 
seller  is  not  restricted  to  his  action  to  recover  damages  for  breach 


•  CantwcH  v.  Crawley,  ISS  Mo.  44, 
86  S.  W.  251. 

4  Less  V.  English,  75  Ark.  288,  87  S. 

W.  447. 

•  Brown  v.  Wilson,  58  Okla.  302,  L. 
R.  A.  1917B,  1184,  160  Pac.  04. 

•  Brown  v.  Wilson,  58  Okla.  392,  L. 
R.  A.  1917B,  1184,  160  Pac.  94. 

7  Barnard  v.  McLeod,  114  Mich.  73, 
72  N.  W.  24. 

•  Broxton  v.  Nelson,  103  Ga.  327,  68 
Am.  St.  Rep.  97,  30  S.  E.  38. 

•  Badger  v.  Titcomb,  32  Mass.  (15 
Pick.)  409,  26  Am.  Dec.  611;  Bowker 
V.  Hoyt,  35  Mass.  (18  Pick.)  655; 
Knight  V.  New  England  Worsted  Co., 
56    Mass.     (2    CiKh.)    271;    Young   ft 


Conant  Mfg.  Co.  v.  Wakefield,  121 
Ma8:}.  91;  Raphael  v.  Reinstein,  154 
Mass.  178,  28  N.  E.  141;  West  End 
Mfg.  Co.  V.  P.  R.  Warren  Co.,  198 
Mass  320,  84  N.  E.  488;  Barlow  Mfg. 
Co.  ▼.  Stone,  200  Mass.  158,  86  N.  E. 
306;  Hetherington  v.  William  Firth 
Co.,  212  Mass.  2.57,  98  N.  E.  797;  Mark 
y.  Stuart-Howland  Co.,  226  Mass.  86, 
2  A.  L.  R.  678,  115  N.  E.  42. 

10  A.  K.  Young  &  Conant  Mfg.  Co.  v. 
Wakefield,  121  Mass.  91;  Edward 
Thompson  Co.  v.  Washburn,  191  Mass. 
6,  77  N.  E.  483;  Pieraon  v.  Crooks,  115 
N.  Y.  539,  12  Am.  St.  Rep.  831,  22 
N.  E.  349;  Reeves  v.  Block,  31  8.  D. 
60,  130  N.  W.  780. 
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of  the  contractJ^  A  contract  for  the  sale  of  goods  to  be  delivered 
in  a  certain  number  of  instalments,  for  which  the  purchaser  is  to 
pay  by  giving  his  note  for  each  instalment,  is  so  far  severable  that 
damages  arising  on  the  second  instalment  can  not  be  set  oflf  against 
the  note  which  is  given  for  the  first  instalments^  A  contract  to 
make  a  sample  machine  and  thirty  others  according  to  sample,  the 
buyer  to  pay  a  certain  sum  for  the  sample  machine  **when  deliv- 
ered complete  as  per  agreement,"  and  a  like  sum  for  every  other 
machine,  is  a  severable  contract.^*  A  contract  whereby  a  railroad 
company  agrees  to  construct  a  railroad  in  six  distinct  sections,  and 
the  county  agrees  to  issue  certain  bonds  of  particular  numbers,  to 
be  used  in  payment  of  each  separate  section,  is  a  severable  con- 
tract. Accordingly,  if  the  county  refuses  to  issue  bonds  for  one  of 
such  sections  because  the  entire  amount  would  exceed  the  constitu- 
tional limit  of  indebtedness,  the  rest  of  such  contract  is  not  thereby 
discharged  J*    A  contract  to  make  a  sidewalk  *'ten  feet  wide  and 

feet  long,"  the  length  not  being  specified,  is  not  an  entire 

contract  for  the  number  of  feet  intended  by  the  parties,  and  recov- 
ery can  be  had  thereunder  for  work  doneJ'  A  contract  to  issue 
annual  railroad  passes  for  the  life  of  the  promisee  has  been  held  to 
be  a  severable  contract  as  to  each  pass,  so  that  a  separate  action 
can  be  brought  for  each  breach." 

§  3003.  Apportionment  of  consideration — Contract  shown  to  be 
entire.  "While  the  presence  or  absence  of  apportionment  of  con- 
sideration is  of  great  importance  in  determining  whether  the  con- 
tract is  entire  or  severable,  as  far  as  questions  of  performance  are 
concerned,  it  is  not  always  conclusive.  The  language  of  the  con- 
tract may  show  that  although  the  consideration  is  apportioned,  the 
parties  may  have  intended  that  it  should  be  performed  as  an 
entirety.^    If  the  parties  intend  to  transfer  the  realty  and  person- 


11  Edward  Thompson  Co.  v.  Wash- 
burn, 101  Mass.  6,  77  N.  E.  483. 

HLoomis  v.  Eagle  Bank,  10  O.  S. 
327. 

ISFlatber  v.  Economy  Slugging  Ma- 
chine Co.,  71  N.  H.  398.  52  Atl.  454. 

WCrogster  v.  Bayfield  County,  99 
Wis.  1 ;  74  N.  W.  635,  77  N.  W.  i67. 

1»Katz  V.  Bedford,  77  Cal.  319,  1 
L.  R.  A.  826,  19  Pac.  523. 

IS  Curry  v.  Kansas  &  Colorado  Pa- 
cific By.,  58  Eao.  6,  48  Pac  579. 


1  Arkansas.  Carr  v.  Hahn,  133  Ark. 
401,  202  S   W.  686. 

California.  Sterling  v.  Gregory,  149 
Cal.  117,  85  Pac.  306. 

Iowa.  Sauser  v.  Kearney,  147  la. 
335.  126  N.  W.  322. 

Michigan.  Co-operative  Telephone 
Co.  V.  Katus,  140  Mich.  367,  112  Am. 
St.  Bep.  414,  103  N.  W.  814. 

Missouri.  Cantwell  v.  Crawley,  188 
Mo.  44,  86  S.  W.  251. 
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alty  of  a  business  as  a  whole,  the  fact  that  a  separate  consideration 
is  named  for  each  for  the  purpose  of  determining  the  amount  of 


New  Jersey.  Kelly  Construction  Co. 
V.  Hackensack  Brick  Co.,  91  X.  J.  L. 
685,  2  A.  L.  R.  685,  103  Atl.  417. 

North  Dakota.  Elliott  Supply  Co.  v. 
Green.  35  N.  D.  641,  160  N   W.   1002. 

Ohio.  Stein  v.  Steamboat  Prairie 
Rose,  17  O.  S.  472;  Burckhardt  v. 
Burckhardt,  36  O.  S    261. 

Pennsylvania.  Producers'  Coke  Co. 
V.  Hillman,  243  Pa.  St.  313,  90  Atl. 
144. 

Wisconsin.  Prautsch  v.  Rasmussen, 
133  Wis.  181,  113  N    W.  416. 

'It  may  readily  be  conceded  that  if 
the  evidence  went  no  further  than  to 
ehow  that,  at  one  and  the  same  time, 
the  parties  agreed  that  the  plaintiff 
should  sell  to  the  defendant,  at  a  given 
price,  the  oranges  from  one  grove,  and 
that  he  should  deliver  to  the  defend- 
ant for  handling,  the  oranges  from 
other  groves,  for  a  compensation  of 
fifty  cents  per  box,  the  agreement  for 
sale  and  the  airreement  for  handling, 
would  form  separate  and  independent 
undertakings,  and  a  breach  of  one 
would  not  authorize  a  rescission  of 
the  other.  The  several  things  required 
to  be  done  by  plaintiff  were  to  be  done 
at  different  times,  and  the  money  con- 
sideration to  be  paid  for  them  was  not 
entire,  but  was  apportioned  to  each  of 
the  items  to  be  performed.  Th^re  is 
ample  authority  for  the  proposition 
that  in  such  case  the  stipulations  are 
ordinarily  regarded  as  severable  and 
independent.  As  examples  of  cases 
declaring  contracts  to  be  severable 
under  such  circumstances  as  those 
supposed,  may  be  cited:  Norris  v. 
Harris,  15  Cal.  226  (250);  More  r. 
Bonnet,  40  Cal.  251,  6  Am.  Rep.  621; 
Herzog  v.  Purdy,  119  Cal.  99  (102),  51 
Pac.  27;  Potsdamer  v.  Kruse,  57  Minn. 
193,  58  N.  W.  983;  Keeler  v.  Clifford, 
166  111.  544,  46  N.  E.  248;  Holmes  v. 
Gregg,  66  N.  H.  621,  28  Atl  17.    But 


it  must  be  remembered  that  the  ques- 
tion whether  a  contract  is  entire  or 
whether  its  various  stipulations  are 
to  be  regarded  as  severable  ie  a  ques- 
tion of  construction.  The  court  seeks 
to  determine  the  intent  of  the  parties 
from  a  consideration  of  all  the  cir- 
cumstances surrounding  the  making  of 
the  contract  The  rule  is  well  stated 
in  Wooten  v.  Walters,  110  N.  C.  251. 
14  S.  E.  734.  736.  as  follows:  'A  con- 
tract is  entire,  and  not  severable,  when 
by  its  terms,  nature,  and  purpose  it 
contemplates  and  intends  that  each 
and  all  of  its  parts,  material  provi- 
sions and  the  consideration,  are  com- 
mon each  to  the  other  and  independent. 
*  *  *  On  the  oither  hand,  a  sever- 
able contract  is  one  in  its  nature  and 
purpose  susceptible  of  division  and 
apportionment,  hHving  two  or  more 
parts,  in  respect  to  matters  and  things 
contemplated  and  embraced  by  it,  not 
necessarily  dependent  upon  each  other, 
nor  is  it  intended  by  the  parties  that 
they  shall  ba  *  *  *  It  is  some- 
times difficult  to  determine  whether 
the  contract  is  entire  or  severable  in 
such  cases,  and  there  is  great  diversity 
of  decisions  on  the  subject,  but  on  the 
whole,  the  weight  of  opinion,  and  the 
more  reasonable  rule  would  seem  to 
be  that  where  there  is  a  purchase  of 
different  articles  at  different  prices  at 
the  same  time,  the  contract  would  be 
severable  as  to  each  article,  unless  the 
taking  of  the  whole  was  rendered 
essential  either  by  the  nature  of  the 
subject-matter  or  by  the  act  of  the 
parties.  This  rule  makes  the  interpre- 
tation of  the  contract  depend  on  the 
intention  of  the  parties  as  manifested 
by  their  acts  and  the  circumstances 
of  each  particular  case.'  And  the 
cases  relied  on  by  the  appellant,  in 
which  this  court  has  declared  certain 
contractfl  to  be  severable,  all  recognize 
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revenue  stamps  to  be  placed  upon  the  deed  for  the  realty,  does  not 
show  that  the  contract  is  severable.^  A  contract  for  lease  of  a 
telephone  and  for  subscription  to  the  stock  of  a  co-operative  com- 
pany, is  held  to  be  entire  if  neither  of  them  would  have  been 
entered  into  but  for  the  other,  although  the  consideration  for  each 
is  apportioned.*  A  contract  for  the  sale  of  a  certain  amount  of 
coal  at  a  certain  price  per  ton,  to  be  shipped  in  instalments,^  or  a 
contract  to  furnish  a  certain  amount  of  crushed  stone  at  a  certain 
price  per  cubic  yard,  to  be  delivered  at  a  certain  quantity  per  day,* 
or  a  contract  by  a  state  to  sell  a  tract  of  one  hundred  sixty 
acres  at  one  dollar  per  acre,*  each  constitute  an  entire  contract.  A 
contract  for  transporting  a  number  of  barrels  of  salt  at  a  certain 


tliat  the  intention  of  the  parties 
governs  and  that  stipulations  ap* 
parent  ly  distinot  and  separate  may, 
by  tlie  agreement  of  the  parties,  be 
made  to  be  mutually  dependent  and 
to  form  parts  of  an  entire  contract. 
Thus,  in  Norris  v.  Harris,  15  Cal.  220, 
Field,  C.  J.,  said:  *But  a  contract, 
made  at  the  same  time,  of  different 
articles,  at  different  prices,  is  not  an 
entire  contract,  unless  the  taking  of 
the  whole  is  essential  from  the  char- 
acter of  the  property,  or  is  made  so 
by  the  agreement  of  the  parties,  etc' 
More  V.  Bonnet,  40  Cal.  251,  6  Am. 
Kep.  621,  declares  that  where  the 
price  is,  by  the  contract,  apportioned 
to  each  item  to  be  performed,  'the 
contract  will  generally  be  held  to  be 
severable.'  And  in  Herzoj^  v.  Purdy, 
110  Cal.  09,  51  Pac.  27,  the  court  in 
flpeaking  of  a  similar  contract,  said: 
'Such  a  contract  of  eale  the  law  re- 
gtirds  in  general  as  severable,  and  we 
discover  no  evidence  here  to  take  the 
case  out  of  the  rule,  nothing  to  show 
that  the  Rale  of  one  item  was  con- 
tingent upon  the  sale  of  the  others,  or 
that  the  contract  was  for  other  reasons 
an  entirety/    •     •     • 

"The  cato*»  at  bar  differs  in  its  facta 
from  all  those  cited,  in  that  the  an- 
swer alleged  and  the  court  found  that 


the  two  undertakings  of  the  plaintiff 
as  to  the  different  groves  were,  in 
fact,  by  the  agreement  of  the  parties, 
made  parts  of  one  contract,  and  the 
agreement  to  buy  thd  oranges  from 
one  grove  was  in  consideration  of  de- 
fendants having  the  handling  of  the 
oranges  from  the  other  grove^  This 
wa8  in  effect  an  allegation  and  finding 
that  the  contract  was  entire  and  not 
severable.  Such  finding  being,  as  we 
have  seen,  sustained  by  the  evidence, 
it  follows  that  on  the  refusal  by  the 
I  laintiff  to  fully  perform  his  part  of 
the  contract,  there  was  a  partial  fail- 
ure of  consideration  which,  under  sec- 
tion 1080  of  the  Civil  Code,  gave  the 
defendant  the  right  to  rescind.  Rich- 
tcr  V.  Union  Land  &  Stock  Co.,  129 
Cal.  367,  62  Pac.  39."  Sterling  v.  Greg- 
ory. 140  Cal.  117,  85  Pac.  305. 
See  §2088. 

2  Burckhardt  v.  Burckhardt,  36  O.  S. 
261. 

3  Co-operative  Telephone  Co.  v.  Ka- 
tus,  140  Mich.  367,  112  Am.  St.  Rep. 
414,  103  N.  W.  814. 

4  Providence  Coal  Co.  v.  Coxe,  19  R. 
T.  380,  3.')  Atl.  210. 

8  Prautscli  v.  Rasmudsen,  133  Wis. 
181,  113  N.  W.  410. 

estate  V.  Jones,  21  Nev.  610,  34 
Pac.  450. 


§3004 


Page  ox  Contracts 


5310 


price  per  barrclj  or  a  contract  for  leasing  a  vessel  at  a  certain 
amount  per  day,  no  time  for  the  return  of  such  vessel  being  fixed* 
or  for  thrashing  a  crop  at  a  certain  price  per  bushel.'  is  an  entire 
contract.  A  .contract  of  partnership  for  a  term  of  five  years,  one 
partner  to  furnish  the  use  of  a  mill  and  the  capital,  and  the  other 
to  devote  his  entire  time,  ability  and  energy  to  the  business  and  to 
render  monthly  accounts,  is  an  entire  contract.^*  A  lease  for  a 
specified  term,  at  a  specified  monthly  rental,  has  been  held  to  be 
severable  in  so  far  that  a  recovery  of  an  instalment  of  rent  due  and 
unpaid  is  not  a  bar  to  an  action  to  recover  instalments  which  sub- 
sequently fall  dueJ' 

§  3004.  Non-apportionment  of  consideration — Contract  pre- 
sumed to  be  entire.  It  is,  as  bas  been  said  before,^  possible  for  one 
consideration  to  support  two  or  more  covenants.^  The  fact  that  the 
parties  have  not  apportioned  the  consideration  between  the  differ- 
ent covenants  is  ordinarily  sufficient,  in  the  absence  of  other  pro- 
visions of  the  contract  which  indicate  a  contrary  intention,  to  show 
that  the  parties  intended  an  entire  contract.'    Contracts  by  which 


7  Warehouse  &  Builders'  Supply  Co. 
V.  Calvin,  00  Wis.  523,  0.>  Am.  St.  Eep. 
67,  71  N.  VV.  804. 

1  Stein  V.  Steamboat  Prairie  Kose, 
17  O.  S.  472. 

S.Tohnaon  v.  Fehsefeldt,  106  Minn. 
202,  118  N.  W.  707. 

tOCockley  v.  Bnicker,  54  O  S.  214, 
44  N.  E.  690. 

11  Barnes  v.  Black  Diamond  Coal  Co., 
101    Tenn.   354,  47    S.   W.   403. 

ISee  §52.5. 

2  United  States.  Franklin  Telefrraph 
Co.  V.  Harrison.  145  U.  S.  469,  36  L. 
ed.  776;  MiHsissippi  River  Logging  Co. 
V.  Bobeon,  60  Fed.  773,  16  C.  C.  A.  400. 

niinois.  Bates  Machine  Co.  t.  Batea, 
192  111.  138,  61  N.  E.  518. 

Kansas.  Bank  v.  Powlinson,  2  Kan. 
App.  82.  43  Pac.  304. 

Ohio.  Petersburg  Fire  Brick  &  Tile 
Co.  V.  American  Clay  Machinery  Co., 
89  O.  S.  365,  L.  R.  A.  1915B,  536,  106 
N.  E.  33. 

Oregon.  House  v.  Jackson,  24  Or. 
89,  32  Pac.  1027. 


Pennsylvania.       Philadelphia     Ball 
Club  V   Lajoie,  202  Pa.  St.  210,  90  Am 
St.  Rep.  627,  68  L.  R.  A.  227,  61  Atl. 
973. 

West  Virginia.  Rhoades  y.  Chesa- 
])oake  &  Ohio  Ry.,  49  W.  Va.  494,  S7 
Am.  St.  Rep.  826,  55  L.  R.  A.  170,  39 
S.  E.  209. 

3  United  States.  Poynter  y.  United 
States,  41  Ct.  a.  443. 

Georgia.  Spalding  County  y.  Cham- 
berlin,  130  Ga.  649,  61  S.  E.  633 

Iowa.  Gait  v.  Proyan,  131  la.  277, 
lOS  N.  W.  760. 

Maine.  American  Mercantile  Ex- 
change y.  Blunt.  102  Me.  128,  10  L.  R. 
A.  (N.S.)  414,  66  Atl.  212. 

Michigan.  Lee  y.  Briggs,  99  Mich. 
487,  68  N.  W.  477;  Mailhot  y.  Turner, 
167  Mich.  167.  133  Am.  St.  Rep.  333, 
121  N.  W.  804. 

New  Jersey.  International  Signal 
Co.  y.  Marconi  Wireless  Telegraph  Co., 
80  N.  J.  Eq.  319,  104  Atl.  378. 

New  York.  Johnston  y.  Trask,  116 
N.  Y.  136,  16  Am.  St.  Rep.  394,  5  L. 
R.  A.  630,  22  N.  E.  377. 
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A  agrees  to  support  B  for  life,  or  for  a  certain  specified  period,  for 
an  entire  consideration,  are  treated  as  entire  contracts.*  If  the 
party  who  has  agreed  to  furnish  su^'h  support  fails  or  refuses  to 
perform  in  accordance  with  the  contract.*  ^he  party  to  whom  such 
support  is  to  be  furnished  may  treat  *his  as  an  entire  breach,  for 
which  he  may  avoid  the  contract,*  or  for  which  he  may  recover 
damages  on  the  theory  of  a  total  breach.^ 

A  contract  to  sell  a  number  of  articles  at  a  gross  price  for  all 
is  generally  inseverable.*  A  contract  to  compromise  a  dispute 
over  a  number  of  patents  by  paying  a  certain  rovalty  upon  each 
article  sold,  without  apportioning  such  royalty  among  the  different 
patents,  is  so  far  entire  that  the  invalidity  of  a  very  few  of  such 
patents  does  not  discharge  the  contract.*  A  contract  for  shipping 
cattle  and  for  transporting  a  caretaker,  is  entire  if  it  is  supported 
by  the  same  consideration.^*  A  policy  of  insurance  upon  goods  and 
a  building  is  said  to  be  entire  if  the  premium  is  not  apportioned.^^ 
A  contract  by  which  A  is  to  collect  claims  for  B  according  to  A's 


North  Caroliiu.  Coggins  ▼.  Aetna 
Insurance  Co,  144  N  Car.  7.  110  Am. 
8t  Rep  924.  8  L  R.  A  (N  S  )  »39. 
56  S    E    506. 

Ohio.  Steamboat  Wellsville  v. 
Geisse,  3  O.  S  -333;  Petersburg  Fire 
Brick  &  Tile  Co.  v.  American  Clay 
Machinery  Co ,  89  0.  S.  365,  L.  K  A. 
1915B,  536,  106  N.  E.  33. 

Oklahoma.  Davidson  v.  GaskUl,  32 
Okla.  40,  38  L.  R.  A,  (N.S.)  692,  121 
Pac.  649. 

Vermont.  Sprigga'  Admr.  v.  Rut- 
land R.  Co.,  77  Vt.  347,  70  L.  R.  A.  930, 
60  Atl  143;  Waite  v.  Stanley,  88  Vt. 
407,  L.  R  A.  19160,  886,  92  Atl.  633. 

Washington.  Loveland  v.  Reese  Co., 
105  Wash.  204,  177  Pac.  719. 

West  Virginia.  Jameson  v.  Board 
of  Education,  78  W.  Va.  612,  L.  R.  A. 
1916F,  926,  89  S.  E.  255. 

Wisconsin.  Sixta  v.  Ontonagon  Val- 
ley Land  Co..  157  Wis.  293,  147  N.  W. 
1042. 

4  Parker  v.  Ruasell,  133  Mass*.  74; 
Cpperson  y.  Epperson,  108  Va.  471,  62 
S.  E.  344. 

8  See  §  2930. 
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S  Epperson  r.  Epperson,  108  Va  471, 
62  S   E  344. 

^  Parker  v.  Russell,  133  Mass.  74. 

•  Massachusetts.  Miner  v.  Bradley, 
39  Mass.  (22  Pick  )  457;  Clark  v  Ba- 
ker, 46  Mass.  45  Met  )  4.52;  Roadh  v. 
Lane.  226  Mas*    .599.  116  X.  E.  470. 

New  Jersey.  Kelly  Construction  Co. 
V.  Hackensack  Brick  Co ,  91  N.  J  L. 
585,  2  A.  L.  R   685,  103  Atl.  417. 

Ohio.  Petersburg  Fire  Brick  &  Tile 
Co.  V.  American  Clay  Machinery  Co., 
89  O  S.  365,  L.  R.  A.  1915B.  536,  106 
N.  E.  33. 

Oregon.  Sun  Publishing  Co.  v.  Min- 
nesota  Type  Foundry  Co.,  22  Or.  49, 
29  Pac.  6. 

Vermont.  Taplin  v.  Clark,  89  Vt. 
226,  95  Atl  491. 

Wisconsin.  Krause  v.  Reichel,  167 
Wis.  360,  167  N.  W.  817. 

9  International  Signal  Co.  v.  Mar- 
coni Wireless  Telegraph  Co.,  89  N.  J. 
Eq.  319,  104  Atl.  37S. 

iOSpriggs*  Admr.  v.  Piitlnnd  R.  Co., 
77  Vt.  347,  70  L.  R.  A.  P.10,  00  Atl.  143. 

11  Coggins  V.  Aetna  Insurance  Co., 
144  N.  Car.  7,  119  Am.  St.  Rep.  924, 
8  L.  R.  A.  (N.S.)  839,  66  S.  E.  606. 
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system  of  collecting,  is  so  far  entire  that  it  is  discharged  by  subse- 
quent legislation  which  prevents  A  from  employing  such  system." 
The  fact  that  separate  bonds  -are  given  to  secure  performance  of 
the  contracts  for  the  sale  of  the  different  tracts  of  land,  does  not 
make  the  contracts  severable  if  a  gross  price  is  to  be  paid  for  all 
the   tracts  together.^*     A  contract  to   convey   separate   tracts   of 
property,^*  or  to  lumber  several  different  sections  of  land,"  is  an 
entire  contract.     A  contract  to  decorate  the  walls  of  a  room,  to 
construct  the  woodwork,  and  to  furnish  the  room,  for  a  lump  sum, 
is  an  entire  contract."    A  contract  whereby  A  agrees  that  B,  dur- 
ing his  first  ten  years'  occupancy  of  certain  premises,   shall  be 
exempt  from  borough  taxation,  and  shall  be  supplied  with  water 
for  the  use  of  his  business  at  a  cost  not  exceeding  one  hundred 
dollars  a  year,  is  an  entire  contract.^^     A  contract  by  which  A  is 
to  receive  a  certain  interest  in  the  estate  of  a  decedent,  and  also 
all  of  B's  title  to  certain  personal  property,  and  A  agrees  to  give 
up  all  claims  against  the  estate  of  such  decedent  and  to  give  cer- 
tain realty  to  B,  is  an  entire  contract."     A  contract  whereby  a 
broker  agrees  to  buy  bonds  for  a  customer,  and  to  take  them  off 
his  customer's  hands  at  any  time,  is  entire."    An  offer  of  a  reward 
for  the  arrest  of  two  .criminals  is  entire  and  no  recovery  can  be 
had  for  the  arrest  of  one.*    A  contract  to  remove  all  parts  of  a 
wrecked  vessel  so  that  a  certain  depth  of  water  shall  be  secured, 
which  provides  that  payment  shall  be  made  when  the  work  is  com- 
pleted, is  an  entire  contract.*'     A  contract  by  which  A  agrees  to 
put  old  machinery  in  running  order  and  to  supply  new  machinery, 
and  B  agrees  to  supply  certain  other  new  machinery,  to  pay  a  cer- 
tain sum  of  money  and  to  pay  an  extra  amount  for  certain  work 
and  for  new  materials  not  specified  in  the  contract,  is  an  entire 
contract.^ 


12  American  Mercantile  Exchange  v. 
Blunt,  102  Me.  128,  10  L.  R.  A.  (N.8.) 
414,  66  Atl.  212. 

ISTiernan  v.  Beam,  2  Ohio  383. 

UKuhlman  v.  Wood,  81  la.  128,  46 
N.  W.  738;  Tiernan  v.  Bean,  2  Ohio 
383;  Martin  v.  Fridenberg,  169  Pa.  St. 
447,  32  Atl.  429. 

15  Lee  v.  Briggs,  99  Mich.  487,  58  N. 

W.  477. 

1«Pitcairn  v.  PhUlip  Hies  Co.,  113 
Fed.  492,  51  C.  C.  A.  323. 


17  Phoenix  Silk  Mfg.  Co.  v.  Koiiiy, 
187  Pa.  St.  626,  41  Atl.  523. 

«Galt  V.  Provan,  131  la.  277,  108 
N.  W.  760. 

« Johnston  v.  Trask,  116  N.  Y.  136. 
15  Am.  St.  Rep.  394,  5  L.  R.  A.  630, 
22  N.  E.  377. 

20Blain  v.  Express  Co.,  69  Tex.  74, 
6  S.  W.  679. 

2iPoynter  v.  United  States,  41  Ct. 
CI.  443. 

22  Steamboat  Wellsville  ▼.  Geisse,  3 
0.  S.  333. 
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§3005.  Non-apportionment  of  consideration— Contract  shown 
to  be  severable.  Even  if  the  consideration  is  not  apportioned,  the 
contract  when  taken  as  a  whole  may  show  that  the  parties  did  not 
intend  that  the  contract  should  be  entireJ  If  the  risk  under  a 
policy  of  insurance  is  distinct,  it  is  said  that  the  contract  is  sever 
able,  although  a  gross  premium  is  paid.*  A  contract  for  the  sale 
of  a  stock  of  goods,  a  business  and  the  good  will,  together  with  a 
covenant  not  to  compete,  is  held  to  be  so  far  severable  that  breach 
of  the  covenant  not  to  compete  is  not  a  defense  to  an  action  on 
the  note  which  is  given  as  the  entire  consideration.' 

In  some  cases  the  party  who  is  not  in  default  is  held  to  have  the 
option  to  treat  contracts  as  severable,  although  the  consideration  is 
not  apportioned  and  although  the  party  who  is  in  default  might 
not  be  given  the  same  option.^  If  A  has  agreed  to  sell  a  number  of 
tracts  of  realty  to  B  at  a  gross  price,  and  the  title  to  one  of  such 
tracts  fails,  B  has  been  permitted  to  treat  such  contract  as  so  far 
severable  that  he  may  recover  a  fair  proportion  of  the  purchase 
money  for  the  tract  the  title  to  which  has  failed.'  A  sale  of  a  car- 
load of  lumber  has  been  held  to  be  so  far  severable  that  the  pur- 
chaser may  accept  the  part  thereof  which  conforms  to  the  warranty 
under  which  it  was  sold,  and  reject  the  part  which  does  not  eon- 
form  to  such  warranty.* 

Even  if  the  price  is  a  gross  sum  and  the  articles  which  are  sold 
are  of  such  a  sort  that  they  must  be  used  together,  the  fact  that 
separate  warranties  are  given  for  the  different  articles  and  that 
different  consequences  for  breach  of  warranty  are  provided  as  to 
each  article,  has  been  held  to  show  that  the  contract  is  severable.^ 


1  Goorberg  v.  Western  Afifturance 
Co.,  150  Cal.  510,  110  Am.  St.  Rep.  246, 
10  L.  R.  A.  (NS)  876,  89  Pac.  130; 
Stearns  Salt  &  Lumber  Co.  v.  Dennis 
Lumber  Co.,  188  Mioh.  700,  2  A.  L.  R. 
638,  154  N.  W.  91;  Bradford  v.  Mont- 
gomery Furniture  Co,  115  Tenn.  610, 

9  L.  R.  A.  (NS.)  979,  92  S.  W.  1104; 
Dorr  V.  Midelburg,  65  W.  Va.  778,  23 
L.  R.  A.  (N.S.)  987,  65  S.  E.  97. 

IGoorberg  v.  Western  Assurance 
Co.,  150  Cal.  510,  119  Am.  St.  Rep.  246, 

10  L   R  A.  (X.S.)  876,  89  Pac.  130. 

In  6ome  jurisdictions  the  fact  that 
the  premium  is  not  apportioned  is 
held  to  be  conclusive  as  to  the  entire 
character  of  the  contract.    See  §  3004. 


3  Bradford  v.  Montgomery  Furni- 
ture Co.,  115  Tenn  610,  9  L.  R.  A.  (N. 
S.)  970,  92  S.  W.  1104. 

Contra,  Ferris  v.  Pett,  —  R.  I.  — , 
2  A.  L.  R.  768,  105  Atl.  369. 

4  Steams  Salt  &  Lumber  Co   v.  Den- 
nis Lumber  Co.,  188  Mich.  700,  2  A.  L 
R.  638,  154  N.  W.  91;  Dorr  v.  Midel 
burg,  65  W.  Va.  778,  23  L.  R.  A.   (N. 
S.)  987,  65  S.  E.  97. 

BDorr  V.  Midelburg,  65  W.  Va.  778, 
23  L.  R.  A.  (N.S.)  987,  65  S.  E.  97. 

•  Steams  Salt  &  Lumber  Co.  v.  Den- 
nis Lumber  Co.,  188  Mich.  700,  2  A.  L. 
R.  6,38.  154  N.  W.  01. 

7  Nichols  &  Shepard  Co.  v.  Wiede- 
mann, 72  Minn.  344,  76  N.  W.  208,  76 
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The  fact  that  one  of  the  articles  is  sold  without  any  express  war- 
ranty and  that  the  other  is  sold  on  trial,  has  been  held  to  show  that 
the  contract  is  severable,  although  the  purchase  price  is  a  gross 
sum.'  Even  the  fact  that  separate  warranties  are  given  has  been 
held,  however,  in  some  jurisdictions,  not  to  render  the  contract 
severable.'  If  the  contract  recites  a  gross  sum  and  provides  for 
separate  warranties,  the  contract  has  been  held  to  be  severable,  so 
that  the  purchaser  can  not  rescind  the  entire  contract  for  breach 
of  warranty  as  to  one  of  the  articles,^*  on  the  theory  that  the  gross 
sura  thus  specified  was  ascertained  by  estimating  the  separate  price 
of  each  article  and  adding  the  separate  amounts." 

§3006.  Consideration  apportioned  in  part,  and  not  appw- 
tioned  in  part.  If  the  consideration  is  in  part  apportioned  and  in 
part  entire,  the  contract  is  entire.^  A  contract  which  recites  a  con- 
sideration of  one  dollar,  and  which  provides  that  A  shall  acquire 
certain  interests  in  different  tracts  of  land  with  money  which  is  to 
be  furnished  by  A  and  B,  is  regarded  as  severable,  so  that  it  may 
be  enforced  as  to  one  of  the  tracts  although  it  can  not  be  enforced 
as  to  the  other.^  A  contract  by  a  county  to  sell  four  hundred  and 
twelve  acres  of  land  at  one  dollar  and  twenty-five  cents  per  acre, 
and  to  release  the  rest  of  its  swamp  land  claim,  is  entire.^ 


§  3007.  Breach  of  emplojanent  contracts.  The  question  of  the 
entirety  of  a  contract  of  employment  is  presented  in  determining 
whether  a  separate  action  can  be  brought  for  each  breach.  An 
employe  who  is  wrongfully  discharged,  has  a  choice  of  remedies; 
all  of  them,  according  to  the  view  entertained  by  the  majority  of 
the  courts,  are  based  upon  the  theory  that  the  contract  is  an  entire 
one.  He  may  ignore  the  contract,  and  sue  in  quantum  meruit  for 
the   services   already   rendered.^     Choosinpr   this   remedy   bacs   an 


N.  W.  41;  Northwest  Thresher  Co.  v. 
Mehlhoff,  23  B.  D.  476,  122  N.  W.  428; 
Nichols  &  Shepard  Co.  v.  Chase.  103 
Wis.  570,  79  N.  W.  772. 

8  Berlin  Machine  Works  v.  Miller,  59 
Wash.  572,  110  Pac.  422. 

I  Robinson  v.  Berkey,  111  la.  550, 
82  N.  W.  972. 

lOAultman  &  Taylor  Co.  y.  Laweon, 
100  la.  669,  69  N.  W.  866. 


11  Aultman  &  Taylor  Co.  y.  Lawson, 
100  la.  569,  69  N.  W.  866. 

1  Montgomery  County  v.  Emigrant 
Co.,  47  la.  91. 

ICantwell  v.  Crawley,  188  Mo.  44, 
86  S.  W.  251. 

8  Montgomery  County  y.  Emigrant 
Co.,  47  la.  91. 

1  Keedy  y.  Long,  71  Md.  385,  6  L.  R. 
A.  759,  18  Atl.  704. 

See  ch.  LXXXVIII. 
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action  on  the  contract  for  damages,  to  which  the  employe  is  other- 
wise entitled.* 

If  the  employe  who  is  discharged  without  cause  elects  to  bring 
an  action  upon  the  contract,  and  not  for  reasonable  value  for 
services  rendered,  a  question  is  frequently  presented  whether  he 
must  bring  one  action  for  damages  on  the  theory  that  the  contract 
is  an  entire  contract,  and  that  the  breach  on  the  part  of  the 
employer  has  operated  as  a  total  breach  of  the  entire  contract,  or 
whether  he  may  treat  the  contract  as  still  in  eflPect  and  may  recover 
his  compensation  under  the  contract  according  to  the  terms  thereof, 
as  the  various  instalments  of  such  compensation  fall  due.  The 
English  courts  were  at  first  inclined  to  hold  that  the  employe 
could  remain  ready  and  willing  to  perform  and  that  he  could  thus 
keep  the  contract  alive  and  recover  his  compensation  as  the  instal- 
ments thereof  fell  due  by  the  terms  of  the  contract.'  It  was  soon 
seen,  however,  that  the  rule  was  resulting  in  great  economic  loss, 
since  the  employe  could  recover,  on  this  theory,  only  if  he  remained 
idle  and  ready  to  serve  his  employer  whenever  the  employer  wished 
him  to  serve;  and  it  was  furthermore  feared  that  this  rule  might 
furnish  a  constant  temptation  to  employes  to  provoke  their  em- 
ployers to  a  discharge  without  giving  them  technical  legal  cause 
therefor;  in  which  case  the  employes  were  allowed  to  recover  full 
compensation  while  doing  no  work.  The  earlier  cases  were,  accord- 
ingly, overruled;  and  it  was  held  that  the  employe  could  have  but 
one  action  on  the  contract,  and  that  action  for  the  recovery  of 
damages,^  which,  in  cases  of  this  sort,  would  not  be  the  entire  con- 
tract price,  but  rather  the  contract  price  less  the  amount  which  the 
employe  could  earn  at  similar  employment  in  that  neighborhood  by 
the  use  of  due  diligence.* 

In  the  United  States,  the  courts  at  the  outset  were  inclined  to 
follow  the  original  English  view  and  permit  the  employe  to  recover 
the  full  contract  price ;  •  and  this  theory  is  still  held  by  a  number 
of  courts.^    The  great  weight  of  modem  authority,  however,  is  in 

2  Keedy  v.  Long,  71  Md.  385,  6  L.  R.  I  Gordon  v.  Brewster,  7  Wis.  355. 

A.  759,  18  AtL  704.  ^  AUlMima.    LiddeU  v.  Chidester,  84 

See  ch.  LXXXVII  and  ch.  LXXXVin.  Ala.  508,  5  Am.  St.  Rep.  387,  4  So.  426. 

3Gandell  ▼.   Pontigny,   4  CampbeU,  North  Carolina.    Markham  ▼.  Mark- 

375.  bam,  110  N.  Car.  356,  14  S.  E.  963. 

4  Archard  v.  Homver,  3  Car.   &  P.  Pennsyhrania,    AUen  v.  Colliery  En- 

349;    Goodman   v.    Pooock,   15    Ad.    &  gineers  Co.,   196  Pa.  St.  512,  46  Atl. 

EL  576.  899. 

•  See  ch.  LXXXVII. 


§3007 


Page  on  Contil^cts 


5316 


favor  of  the  theory  that  the  employe  has  but  one  right  of  action  in 
ease  of  unlawful  discharge;  and  that  right  of  action  is  a  right  to 
recover  damages.*  If  the  employe  recovers  a  judgment  upon  the 
contract  on  account  of  the  breach  thereof  by  unlawful  discharge, 
such  judgment  merges  the  entire  cause  of  action ;  •  and  the  employe 
can  not  maintain  another  action  upon  such  contract  even  though, 
through  a  mistaken  view  as  to  the  effect  of  such  breach,  he  merely 
sought  to  recover  the  compensation  which  was  due  under  the  con- 
tract at  the  time  that  the  action  was  brought,  or  at  the  time  of  the 
trialJ*  A  different  result  might  be  reached,  it  may  be  added,  in 
jurisdictions  in  which  the  Code  of  Civil  Procedure  contains  a  pro- 
vision to  the  effect  that  in  case  a  less  amount  than  is  actually  due 
is  sought  to  be  recovered,  through  a  mistake  of  the  pleader,  the 
party  who  is  entitled  to  recover  such  amount  may  maintain  another 
action  to  recover  such  additional  amount,  subject  only  to  the 
penalty  of  beiag  obliged  to  pay  the  costs  of  the  second  action. 


Rhode  Island.  Frost  v.  International 
Rubber  Co.,  37  R.  I.  406,  92  Atl.  1022. 

Tennessee.  Allen,  v.  Maronne,  93 
Tenn.  161,  23  S.  W.  113. 

t  United  States.  Pierce  y.  Tennessee 
Coal,  Iron  &  Railroad  Co.,  173  U.  S.  1, 
43  L.  ed.  591. 

Connecticut.  Viall  v.  Lionel  Mfg. 
Co.,  90  Conn.  694,  98  Atl.  329. 

Indiana.  Hamilton  y.  Love,  152  Ind. 
641,  71  Am.  St.  Rep.  384,  63  N.  E.  181, 
54  N.  E.  437. 

Iowa.  Weeksman  y.  Powell,  178  la. 
991,  160  N   W.  377. 

Maryland.  Dugan  y.  Anderson,  36 
Md.  567,  II  Am.  Rep.  509. 

New  Jersey.  Larkin  y.  Hecksber, 
61  N.  J.  L.  133,  3  L.  R.  A.  137,  16 
AtL  703. 

New  York.  Howard  v.  Daly,  61  N. 
Y.  362,  19  Am.  Rep.  285;  McCargo  v. 
Jergens,  206  N.  Y.  363,  99  N.  E.  838. 

Ohio.  James  y.  Allen  County,  44  O. 
S.  226,  58  Am.  Rep.  821,  6  N.  E.  246. 

West  Virginia.  Rhoades  y.  Cliesa- 
peake  &  Ohio  Ry.,  49  W.  Va.  494,  87 
Am.  St.  Rep.  826,  55  L.  R.  A.  170, 
39  S.  E.  209. 


Wisconsin.  Kennedy  y.  South  Shore 
Lumber  Co.,  102  Wis.  284,  78  N.  W. 
667;  Omstein  y.  Yahr  &  Lange  Drug 
Co.,  119  Wis.  420,  96  N.  W.  826;  Green 
V.  Somera,  163  Wis.  96,  157  N.  W.  529. 

•  See  i§1136  et  seq.  and  §§2555 
et  eeq. 

10  United  States.  Pierce  y.  Tennes- 
see Coal,  Iron  &  Railroad  Co.,  173  (J. 
S.  1,  43  L.  ed.  591. 

Connecticut.  Viall  v.  Lionel  Mfg. 
Co.,  90  Conn.  694,  08  Atl.  329. 

Indiana.  Hamilton  v.  Love,  152  Ind. 
641,  71  Am.  St.  Rep.  384,  53  N.  E.  181, 
54  N.  E.  437. 

Maryland.  Dugan  y.  Anderson,  36 
Md.  567,  11  Am.  Rep.  509. 

New  Jersey.  Larkin  y.  Ilecksher, 
61  N.  J.  L.  133,  3  L.  R.  A.  137,  16 
Atl.  703. 

New  York.  McCargo  y.  Jergens,  206 
N.  Y.  363,  99  N.  E.  838. 

Ohio.  James  y.  Allen  County,  44  O. 
S.  226,  58  Am.  Rep    821,  6  N.  E.  246. 

Wisconsin.  Omstein  y.  Yahr  ft 
Lange  Drug  Co.,  119  Wis.  429,  96  N. 
W.  826;  Green  y.  Somers,  163  Wis. 
96,  157  N.  W.  629. 
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C.    INSTALMENT  CONTRACTS 

§3008.  Instalment  contracts — General  nature.  Contracts  are 
often  made  which  require  delivery,  or  payment,  or  both,  in  instal- 
ments. Whether  such  contracts  are  entire  and  whether  a  breach  as 
to  one  instalment  is  a  discharge  as  to  the  remaining  instalments  is 
a  question  upon  which  there  is  hopeless  divergence  of  judicial 
authority,  since  different  courts  act  on  two  distinct  theories  which 
sometimes  produce  the  same  results,  but  more  often  different  ones.^ 
One  theory  is  that  such  contracts  are  entire,  and  that  a  breach  by 
one  party  as  to  one  instalment  is  the  breach  of  **a  condition  prece- 
dent upon  the  failure  or  non-performance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contract.'*^  The  other  theory 
is  that  such  breach  does*  not  of  itself  amount  to  a  discharge,  but 
that  it  is  only  when  the  party  who  breaks  the  contract  shows  that 
he  repudiates  his  contractual  obligation,  that  it  is  to  be  treated  as 
a  breach  by  renunciation,'  and  hence  a  discharge/  In  applying  this 
last  theory  some  courts  have  treated  such  contracts  as  entire  on 
one  side  and  apportionable  on  the  other.' 


1  "A  question  has  been  much  de- 
buted between  counsel  as  to  whether 
this  contract  is  one  deemed  an  entire 
or  a  severable  contract,  in  the  lan- 
(i^iige  of  the  courts  and  law  books. 
Ib  it  Ruoh  a  contract,  an  entire  con- 
tract, as  would  authorize  the  pur- 
chusor  of  the  hay,  at  any  point  dur- 
ing tlie  process  of  delivery,  to  cancel 
the  contract  for  the  delivery  of  some 
bad  hay,  without  liability  to  damages 
for  breach  f  Or  is  it  a  severable  con- 
tract denying  such  power  of  cancella- 
tion, and  compelling  the  purchaser  to 
execute  It  and  look  to  the  seller  for 
compensation  in  damages  for  bad  hay 
delivered?  I  remark  that  each  con- 
tract must  stand  upon  its  nature  and 
circumstances.  Upon  this  question 
there  is  a  wilderness  of  authority 
through  many,  many  years,  and  con- 
flicting.'' Ellison  V.  Flat  Top  Grocery 
Co.,  69  W.  Va.  380,  38  L.  R.  A.  (N.8.) 
539,  71  S.  E.  391. 

INorrington  v.  Wright,  115  U.  S. 
laS,  203,  29  L.  e<l.  306  [quoted  m 
Geveland  Rolling  Mill  v.  Rhodc-^,  V2\ 
U.  S.  254,  261,  30  L   ed.  920]. 


See,  on  this  question: 

Georgia.  Savannah  Ice  Delivery  Co. 
v.  American  Refrigerator  Transit  Co., 
110  Ga.  142,  35  S.  £.  280. 

Iowa.  Quarton  v.  American  Law 
Book  Co.,  143  la.  517,  32  L.  R.  A.  (N. 
S.)  1,  121  N.  W.  1009. 

Maryland.  McCrath  y.  Gegner,  77 
Md.  331,  39  Am.  St.  Rep.  415,  20  Atl. 
502 

Minnesota.  Mason  v.  Edward 
Thomjirton  Co.,  94  Minn.  472,  103  N. 
W.  607. 

Nebraska.  TToward  County  v.  Pesha, 
—  Neb.  —    172  N.  VV.  55. 

Tennessee.  Alpha  Portland  Cement 
Co.  V.  Oliver,  125  Tenn  135.  38  L.  R. 
A.  (N  S  )  416,  140  S.  W.  595. 

3  See  §§  2908  et  seq. 

4  See  §3013. 

•  "The  contract  in  this  case  is  clear- 
ly an  illu.'^tration  of  a  contract  of  sale 
which  is  entire  on  one  sido  and  appor- 
tionable on  the  oth€»r.''  .IoIuinoii  Furge 
Co.  V  Leonard,  3  Pennc  (Del.)  342, 
347,  04  Am  St.  Rep  86,  57  L.  R.  A. 
225,  51  Atl    305 
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It  may  be  obser\'ed  in  advance  that  the  courts  which  have 
adopted  the  theory  that  the  contract  is  entire,  at  least  for  the  pur- 
pose of  authorizing  the  party  who  is  not  in  default  to  treat  a  mate- 
rial breach,  as  to  one  instalment  as  a  breach  of  the  entire  contract 
and  as  a  dischargre  thereof  at  his  election,  have  been  fairly  con- 
sistent in  the  application  of  this  theorj'';*  while  the  courts  which 
have  attempted  to  apply  the  theory  that  such  a  contract  is  so  far 
severable  that  a  material  breach  as  to  one  instalment  does  not 
authorize  the  party  who  is  not  in  default  to  treat  the  entire  con- 
tract as  discharged,  have  not  applied  the  principle  logically,  but 
have  reserved  its  application,  for  the  most  part,  to  contracts  for  the 
sale  of  personal  property,^  leaving  the  other  theory  to  operate  in 
contracts  for  work  and  labor,  in  building  and  construction  con- 
tracts and  the  like.' 

It  may  also  be  noted  in  advance  that  this  problem  is  not,  prop- 
erly speaking,  presented  where  the  breach  as  to  one  instalment  is 
of  so  trifling  a  character  that,  if  the  contract  had  consisted  entirely 
of  the  covenant  for  such  instalment,  together  with  the  covenant  in 
consideration  thereof,  such  breach  would  not  have  operated  as  a 
discharge.'  If  a  contract  requires  for  delivery  about  five  thousand 
tons,  delivery  of  forty-six  hundred  tons  is  not  a  discharge  of  the 
contract,  either  as  performance  or  breach;  and  the  seller  may 
deliver  the  remainder  of  the  entire  quantity  within  a  reasonable 
time  thereafter.^' 

Neither  does  the  question  arise  in  cases  in  which  the  covenant  in 
question  is  evidently  intended  by  the  parties  to  be  an  independent 
covenant ;  ^^  and  that  intention  appears  in  some  way  other  than  by 
the  performance  of  one  or  more  of  the  instalments  of  the  contract 
before  the  breach  occurs.^^ 

At  the  other  extreme,  the  question  is  not,  properly  speaking, 
presented  where  the  breach  is  of  such  a  character  that  it  shows 
renunciation  or  repudiation  of  the  entire  contract  on  the  part  of 
the  party  who  is  in  default.^'  Where  such  renunciation  or  repudia- 
tion occurs,  the  party  who  is  not  in  default  may  treat  such  con- 
duct on  the  part  of  the  adversary  party  as  a  discharge  of  the 
entire  contract.^*    The  question  of  the  eflEect  of  breach  as  to  one 

SSee  §§3011,  3017  and  3020  et  seq.    10  Moore  v.  United  States,  196  U.  S. 

TSce  §§3012,  3017  and  3020  et  seq.  157,  49  L.  ed.  428. 

•  See  §§  3020  et  seq.  11  See  §§  2071  et  aeq. 

•  Moore  v.  United  States,  196  U.  S.    12  See  §§2971  et  seq. 
157,  49  L.  ed.  428.  »  See  §§  2882  et  seq. 

See  §§  2778  et  seq.  14  See  §§  2882  et  seq. 
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instalment,  as  a  discharge  of  the  entire  contract,  arises  therefore 
where  the  breach  is  material;  where  the  covenant  is  not  intended 
by  the  parties,  when  the  contract  is  made,  as  an  independent  cove- 
nant ;  and  where  the  party  who  is  in  default  has  not  renounced  the 
contract  or  repudiated  his  liability  under  it. 

The  fact  that  a  contract  is  performed  by  one  of  the  parties  by 
delivery  in  instalments  is  not  of  itself  sufficient  to  show  that  the 
adversary  party  is  required  to  pay  in  instalments.^'  On  the  con- 
trary, in  the  absence  of  some  provision  in  the  contract  showing  a 
contrary  intention,  payment  is  not  to  be  made  in  instalments 
because  of  the  fact  that  the  property  is  to  be  delivered  in  instal- 
ments; but  the  entire  payment  is  to  be  made  concurrently  with 
delivery  of  the  last  instalment.'* 

§  3009.  Purpose  of  parties  in  entering  into  instalment  contracts. 

Whether  the  contract  is  one  for  the  sale  of  goods  to  be  delivered 
in  instalments,  or  whether  it  is  a  contract  for  work  and  labor,  or 
for  the  construction  of  some  improvement,  the  party  for  whose 
benefit  such  performance  has  been  made  is  usually  contracting  for 
an  entire  thing,  although  he  accepts  performance  in  instalments. 
This  is  perhaps  the  clearest  of  all  in  building  contracts.  A  con- 
tract to  build  a  house  w^ould  evidently  not  be  performed  by  con- 
structing a  cellar,  a  framework  and  a  roof;  and  the  omission  of  the 
completion  of  the  intervening  floors  would  be  such  a  breach  that 
the  party  for  whom  it  was  built  would  evidently  be  justified  in 
treating  the  contract  as  discharged.'  The  question  is  almost  as 
clear  in  contracts  for  the  construction  of  other  improvements. 
While  a  contract  for  building  a  road,  or  a  railway,  or  a  sewer,  can 
be  performed  in  instalments,  the  omission  of  a  number  of  sections 
from  the  Entire  job  would  undoubtedly  be  so  far  short  of  substan- 
tial performance  that  the  party  for  whom  such  work  was  done 
could  treat  the  contract  as  discharged.^  In  many  cases  of  con- 
tracts of  sale,  whether  the  sale  is  of  material  for  the  performance 
of  a  construction  contract,  or  whether  it  is  a  sale  of  a  stock  of 

ti  Kelly  Constniction  Co.  v.  Ilacken-  L.  R.  685,  103  Atl.  417;  Central  uour- 

«ack  Brick  Co..  91  N.  J.  L    585,  2  A  giu  Brick  Co.  v.  Carolina  Portland  Ce- 

L.  R.  685,  103  Atl.  417;  Central  CeoT-  nient  Co.,  i:J6  Oa.  603,  71  S.  E.  1048; 

pla  Brick  Co.  v    Carolina  Portlana  Ce-  Shinn   v.   Botline,  60  Pa.   St.   182,   100 

ment  Co.,  136  Ga.  603,  71  S.  E.  1048;  Am.  Dec.  560. 

Shinn   v.   BcMline,  60  Pa.   St.    182,   100  See  §§  3000  et  seq. 

Am    Dec   660.  1  See  §  3022. 

II  Kelly  ConBtruction  Co.  v.  Ilacken-  1  See  §  3022. 
sack  Brick  Co ,  91  N.  J.  L.  585,  2  A. 
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goods,  the  purchaser  is  frequently  in  as  bad  a  situation  if  part  of 
the  goods  are  delivered  and  the  rest  are  delayed  or  withheld,  as  is 
the  owner  of  a  house  in  which  the  intervening  stories  are  not  con- 
structed, or  the  owner  of  a  railroad  from  which  a  number  of  sec- 
tions have  been  omitted.  In  most  of  these  cases  failure  to  perform 
one  instalment,  or  a  material  delay  in  performance,  when  time  is 
of  the  essence  of  the  contract,  defeats  the  purpose  for  which  the 
contract  was  made. 

In  like  manner,  a  party  who  has  stipulated  for  payment  in 
instalments  does  so  either  because  he  is  unwilling  to  extend  credit 
in  excess  of  a  limited  amount,  or  because  he  has  not  sufficient 
capital  to  perform  the  contract  unless  payment  is  made  in  instal- 
ments. In  either  case,  failure  to  make  such  payment,  or  a  material 
delay  therein,  compels  such  party  to  assume  a  much  greater  obliga- 
tion than  he  had  contracted  for,  unless  he  is  allowed  to  treat  such 
breach  as  a  discharge.  While  the  question  of  materiality  of  the 
breach  as  to  that  instalment  is  frequently  a  difficult  one  to  deter- 
mine, the  general  principle  that  the  courts  will  not  force  upon  the 
parties  contractual  obligations  into  which  they  have  not  entered 
voluntarily,  should  keep  the  courts  from  insisting  that  either  party 
to  such  a  contract  should  be  compelled  to  continue  performance 
after  a  material  breach  as  to  one  instalment  has  prevented  him 
from  accomplishing  the  purpose  for  which  he  entered  into  the 
contract.  If  the  Uniform  Sales  Act'  is  construed  as  providing  that 
a  material  breach  as  to  one  instalment  may  be  treated  by  the  ad- 
versary party  as  a  discharge. of  the  remaining  instalments,  it  has 
helped  to  put  this  branch  of  the  law  on  a  sound  basis.  If  the  some- 
what ambiguous  provision  is  construed  by  the  court  as  making  it 
a  matter  of  fact  in  each  case,  whether  the  entire  contract  should  be 
discharged  because  of  a  breach  as  to  one  instalment,  it  should  be 
amended  so  as  to  majke  it  clear  that  a  material  breach  as  to  any 
instalment  will  operate  as  a  discharge  of  .the  entire  contract. 

If  the  contract  is  one  which  is  to  be  performed  in  instalments 
by  either  party  or  by  both  parties,  it  would  seem  as  though  it  made 
no  practical  difiPerence  which  party  was  in  default.  Some  courts 
have,  however,  treated  this  problem,  especially  in  Kjontracts  for  the 
sale  of  goods,  as  if  it  depended  in  part  on  the  question  whether  the 
seller  broke  the  contract  by  failing  to  make  delivery,  or  whether 
the  purchaser  broke  the  contract  by  failing  to  make  payment.  For 
this  reason  these  questions  are  considered  separately.*    While  there 

I  See  §  3018.  4  See  §§  8010  et  seq. 
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is  some  ground  for  claiming  that  failure  to  deliver  or  to  pay  the 
first  instalment  should  have  different  consequences  from  failure  to 
deliver  or  to  pay  for  some  subsequent  instalments  after  the  earlier 
instalments  have  been  delivered  or  paid  for,  as  the  case  may  be, 
on  the  theory  that  such  performance  has  reduced  the  remaining 
covenants  for  delivery  or  payment  in  instalments  to  independent 
covenants,'  it  would  seem  that  this  principle  should  not  apply  to 
instalment  contracts,  since  it  can  not  properly  be  said  that  the 
delivery  of  any  instalment  or  the  payment  therefor  is  the  vital  term 
of  the  contract,  the  performance  of  which  reduces  the  remaining 
covenants  to  the  rank  of  independent  covenants.*  Because  of  the 
fact  that  some  emphasis  has  been  laid  on  the  question  whether  the 
instalment  as  to  which  the  parties  are  in  default  is  the  first  instal- 
ment or  some  later  one,  this  distinction  will  also  be  noticed.^ 

It  would  seem  on  principle  that  no  distinction  ought  to  be  drawn 
with  reference  to  the  subject-matter  of  the  contract.  Contracts  for 
the  sale  of  goods,  for  the  sale  of  realty,  for  the  construction  of 
buildings  or  other  improvements,  and  for  work  and  labor,  would 
all  seem  to  be  subject  to  the  same  general  principle.  The  courts, 
however,  have  as  a  matter  of  fact  treated  these  different  classes  of 
contract  in  different  ways;  and  even  the  jurisdictions  which  have 
been  quite  ready  to  hold  that  a  breach  as  to  one  instalment  of  a 
contract  for  the  sale  of  goods  should  not  operate  as  a  discharge  of 
the  remaining  covenants,*  have  reached  the  opposite  conclusion  in 
other  classes  of  contracts.* 

§  3010.  History  of  English  theory  of  instalment  contracts.  The 
views  of  many  of  the  American  courts  on  the  question  of  the  effect 
of  a  breach  as  to  one  instalment  of  an  instalment  contract,  have 


i  See  §  2974. 

I  "It  is  quite  clear  upon  principle 
that  there  can  be  no  valid  distinction 
between  the  exercise  of  the  right  of 
rescission  by  the  vendor  for  the  fail- 
ure of  the  vendee  to  pay  for  an  in* 
stalment  delivered,  and  the  exercise 
of  the  same  right  by  the  vendee  upon 
failure  of  the  vendor  to  deliver  an  in- 
stalment of  goods  conforming  to  the 
article  described  in  the  contract.  Mu- 
tuality is  an  essential  ingredient  of 
the  law  of  contract,  unless  expressly 
excluded;  and  if  this  riprht  Is  more 
valuable  in  one  than  in  the  other  of 


the  two  above  supposed  circumstances, 
it  is  in  the  latter  rather  than  in  the 
former.  This  doctrine  is  applicable  to 
failure  in  delivery  of  or  payment  for 
any  instalment  under  the  contract, 
whether  the  first  or  any  later  one;  the 
rights  of  the  parties  being  the  same 
as  to  any  unperformed  part  of  the 
contract  as  if  that  part  had  been  the 
whole  contract."  Enterprise  Mfg.  Co. 
V.  Oppenheim,  114  Md.  368,  38  L.  R. 
A.   (N.S.)  548,  79  Atl.  1007. 

7  See  §  3017. 

tSee  §§3010   et  seq. 

•  See  §§3020  et  seq. 
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been  greatly  affected  by  the  different  theories  which  have  been 
entertained  by  the  different  English  courts.  The  question  of  the 
effect  of  non-performance,  as  distinct  from  renunciation,  was  first 
presented  in  a  case  in  the  exchequer  which  involved  a  contract  for 
the  sale  of  goods,  to  be  delivered  in  instalments,  which  was  broken 
by  the  failure  of  the  seller  to  deliver  the  quantity  agreed  upon  for 
the  first  instalment.  The  breach  was  so  great  as  clearly  to  be  ma- 
terial ;  and  it  W'as  held  that  the  buyer  could  treat  such  default  as 
a  discharge  of  the  contract,  although  it  was  said  that  a  different 
rule  might  apply  if  the  breach  were  of  any  instalment  except  the 
first,  apparently  on  the  theory  that,  after  the  delivery  of  one  instal- 
ment, the  remaining  covenants  became  independent  covenants.'  The 
question  was  then  presented  to  the  Queen's  Bench  for  determina- 
tion in  a  case  in  which  there  was  a  material  deficiency  in  the 
amount  of  goods  accepted  by  the  buyer  for  the  first  instalment.  It 
was  held  that  damages  w-ould  be  sufficient  compensation  for  such  a 
breach,  and  that  the  seller  should  not  be  at  liberty  to  treat  the  con- 
tract as  discharged.*  The  question  then  came  before  the  court  of 
common  pleas,  in  a  case  in  which  the  buyer  had  failed  to  pay  for 
the  first  instalment,  claiming  a  right  to  withhold  it  as  compensa- 
tion for  the  seller's  possible  breach  in  delaying  delivery  of  the 
second  instalment ;  delivery  of  the  first  instalment  having  been  de- 
layed, although  apparently  with  the  somewhat  unwilling  consent 
of  the  buyer.  The  seller  refused  to  deliver  the  second  instalment 
unless  the  first  instalment  was  paid  for,  in  accordance  with  the 
terms*  of  the  contract.  It  was  held  that  such  refusal  to  pay  for  the 
first  instalment  of  the  goods  did  not  discharge  the  contract,  al- 
though, by  the  terms  of  the  contract,  such  payment  was  due  before 
the  second  instalment  was  due.  The  court  reached  this  result  on 
the  theory  that  the  conduct  of  the  buyer  did  not  show  a  renuncia- 
tion of  the  contract;  and  his  failure  to  pay  was  not  due  to  an 
inability  to  pay.'  The  earlier  case  *  was  justified  as  a  case  in  which 
the  circumstances  surrounding  the  breach  justified  the  court  in 

1  Hoare  v.  Rennie,  6  Hurl.  &  N.  19.  with  other  cases,  among  which  is  men- 
See  §3017.  tioned  Pordage  ▼.  Ck>le,  1  Williams' 
See  also,  Coddizigton  v.  Paleologo,  L.      Saunders,  319,  which  was  a  case  of  a 

R.  2  Ex.  193.  contract  under  seal,  decided  at  a  time 

2  Simpson  v.  Crippin,  L.  R.  8  Q.  B.      when  the  courts  still  regarded  oove- 
Casea  14.  nants  as  prima  facie  independent.   See 

In    this    case    Hoare    v.    Rennie    (5       §§  2944  et  seq. 
Hurl.  &  N.  19)  was  criticised  as  being  3  Freeth  y.  Burr,  L.  R.  9  a  P.  206. 

difficult  to  understand  and  to  rec(»icile         4  Hoare  v.  Rennie,  6  Hurl.  &  N.  19L 
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treating  the  breach  as  renuneiatioiu  In  a  similar  case,  in  which  the 
circumstances  surrounding  the  default  of  the  buyer  gave  to  the 
seller  reasonable  ground  for  believing  that  the  buyer  would  not  be 
able  to  perform  the  contract  at  all,  it  was  held  that  the  seller  might 
treat  such  breach  as  a  discharge  of  the  contract.* 

With  this  lack  of  harmony  on  the  part  of  the  lower  courts,  the 
question  was  finally  presented  to  the  House  of  Lords  in  a  ease  •  in 
which  the  buyer  refused  to  pay  for  the  first  instalment  under  a 
mistaken  view  of  the  law,  the  buyer  thinking  that  because  of  the 
winding  up  of  the  corporation  from  which  he  had  bought  the  goods 
he  could  not  make  payment  so  as  to  protect  himself  without  leave 
of  court.  The  seller  thereupon  treated  the  refusal  of  the  purchaser 
to  pay  as  discharging  the  seller  from  further  liability  on  the  con- 
tract. It  was  held  that  default  alone  in  making  payment  for  the 
first  instalment  did  not  amount  to  a  discharge  of  the  remaining 
provisions  of  the  contract,  and  that  the  facts  attending  the  default 
showed  that  the  buyer  did  not  intend  to  renounce  liability  under 
the  contract.  In  this  case  the  court  professed  to  be  unable  to  un- 
derstand  why  the  earlier  case,^  in  which  default  on  the  part  of  the 
seller  in  delivering  the  first  instalment  was  treated  as  a  discharge^ 
should  be  brought  forward.* 

§3011.  Failure  of  buyer  to  pay  instalment  due — Theory  that 
contract  is  discharged.  If  A  and  B  enter  into  a  contract  by  which 
A  agrees  to  sell  personal  property  to  B,  and  B  agrees  to  pay  there- 
for in  instalments,  many  authorities  hold  that  a  material  and  sub- 
stantial default  on  the  part  of  B  in  making  one  of  such  payments 
operates  as  such  a  breach  of  the  entire  contract  that  it  discharges 
A,  at  his  election,  from  further  performance  of  the  covenants  which 
were  to  be  performed  on  his  part  after  such  default.^    In  case  of 


I  Bloomer  ▼.  Bernstein,  L.  R.  0  C.  P. 

588. 

•  Mersey  Steel  &  Iron  Co.  v.  Naylor, 
9  App.  Cas.  434. 

THoare  v.  Rennie,  5  HurL  &  N.  19. 

•  Mersey  Steel  &  Iron  Co.  v.  Naylor, 
9  App.  Cas.  4S4. 

IJ^gland.  Honck  v.  Miiller.  7  Q. 
B.  D.  92. 

United  States.  Yongliiojiheny  &  O. 
Coal  Co.  V.  Vewtine,  176  Fed.  972. 

Arkansas.  Harris  Lumber  Co^  ▼. 
Wheeler  Lumber  Co.»  88  Ark.  491,  115 
8.  W.  168. 


California.  Veerkamp  ▼.  Drying  Co., 
58  Cal.  229,  41  Am.  Rep.  265;  Califor- 
nia Sugar  &  White  Pine  Agency  y. 
Penoyar,  167  CaL  274,  139  Pac.  671. 

Delaware.  Jolmson  Forge  Co.  y. 
Leonard,  3  Penne.  (Del )  342,  94  Am. 
St.  Rep.  86,  67  L.  R.  A.  225,  51  At!. 
305. 

Florida.  Stokes  ▼.  Baars,  18  Fla. 
656. 

Georgia.  Savannah  Ice  Delivery  Co. 
V.  American  Refrigerator  Transit  Co.^ 
110  Ga.  142,  35  S.  E.  280. 
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substantial  default  in  the  payment  of  one  or  more  instalments,  tiie 
seller  may  treat  the  contract  as  discharged.'  The  seller  is  not 
bound  to  continue  performance  even  if  the  buyer  or  the  buyer's 
assignee  subsequently  tenders  the  entire  amount  which  is  due.' 

Where  this  theory  is  recognized,  failure  to  pay  is  treated  as  a 
discharge,  even  though  the  amount  which  the  buyer  has  failed  to 
pay  is  a  comparatively  small  amount  of  the  entire  purchase  price,* 
as  long  as  the  breach  is  so  material  as  to  prevent  substantial  per- 
formance.* A  default  in  paying  an  instalment  .which  amounted  to 
but  little  over  one  per  cent,  of  the  entire  contract  price,  has  been 
held  to  be  sufficient  to  justify  the  seller  in  treating  the  contract 
as  discharged.* 


Indiana.  Ohio  VaUey  Bugf^  Co.  y. 
Anderson  Forging  Co.,  168  Ind.  593, 
81  N    £.  674. 

Iowa.  Quarton  ▼.  American  Law 
Book  Co,  143  U.  617,  32  L  R  A.  (N. 
8  )  1,  121  N.  W.  1009. 

Kansas.     Brunswig   y.    Farmers' 
Grain,  Fuel  A  Live  SIocIl  Co ,  lUO  Kan 
261,  164  Pac.  154. 

Kentucky.  Southern  Coal  &  Coke 
Co  V  Bowling;  Green  Coal  Co,  161  K7. 
477,  170  S.  W.  1185. 

Maryland.  McGrath  y.  Gegner,  77 
Md  331.  39  Am  St  Rep.  415,  26  Ail. 
602;  Baltimore  y.  Schaub,  96  Md.  634, 
64  Atl.  106 

Massachusetts.  National  Machine  & 
Tool  Co.  y.  Standard  Shoe  Machinery 
Co.,  181  Mass.  275,  63  N  E  W¥);  £a«*t- 
em  Forge  Co.  y.  Corbin,  182  Mass.  5im, 
66  N.  B.  419;  Dudley  y.  Wye,  230 
Mass  350,  119  N.  £.  790. 

Michigan.  W.  R  Henderson  Lum- 
ber Co.  y.  StUweU,  130  Mich.  124,  89 
N.  W.  718. 

Miimesota.  Palmer  y.  Breen,  34 
Minn.  39,  24  N  W.  332;  Miason  y.  Ed- 
ward Thompson  Co,  94  Minn.  472,  103 
K.  W.  507  [citing  Myers  y.  Gross,  69 
111.  436;  Graf  y.  Cunningham,  109  N. 
T.  369,  16  N.  E.  661;  Wright  y.  Reus- 
ens,  1.33  N.  Y.  298.  31  N.  E.  215]. 

Missouri.  Berthold  y.  St.  Louis 
Electric  Construction  Co.,  165  Mo.  280, 


65  S.  W.  784;  Strother  y.  McMullen 
Lumber  Co.,  200  Mo.  647,  98  S   W.  34. 

Mew  Jersey.  Coryell  y.  Buffalo  Un- 
ion Furnace  Co.,  88  N.  J.  L.  291,  96 
Atl   55 

New  York.  Kokomo  Strawboard  Co. 
V.  Inman,  134  N.  V.  92,  31  N.  B.  248; 
Raabe  v.  Squier,  148  N.  Y.  81,  42  S. 
E.  516 

Pennsylyania*  Shlnn  y.  Bodine,  00 
Pa.  St  182,  100  Am.  Dec.  660;  Rugg 
y.  Moore,  110  Pa.  St.  236,  1  AtL  320; 
]:n.ston  y.  Jonea,  103  Pa.  St  147,  44 
Atl    264. 

Tennessee.  Ross-Meehan  Foundry 
Co.  ▼.  Koyer  Wheel  Co,  113  Tenn.  870, 
68  L.  R.  A.  829,  83  S.  W.  167;  Alpha 
Portland  Cement  Co.  y.  Oliyer,  126 
Tenn  135,  38  L.  R.  A.  (N.S.)  416,  130 
S    W   595. 

2  Quarton  y.  American  Law  Book 
Co.,  143  la.  617,  32  L.  R.  A.  (N.S )  1, 
121  N.  W.  1009;  Mason  y.  Edward 
Thompson  Co.,  94  Minn.  472,  103  N. 
W.  607. 

9  Quarton  y.  American  Law  Book 
Co ,  143  la.  617,  32  L.  R.  A.  (N.S.)  1, 
121  N.  W.  1009. 

4  Dudley  y.  Wye,  230  Mass.  360,  119 
N.  E.  790. 

•  See  ch.  LXXX. 

•  Dudley  y.  Wye,  230  Mass.  350,  119 
N.  E.  790. 
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Whether  default  on  the  part  of  the  buyer  in  making  payments 
under  an  instalment  contract  operates  as  a  discharge  of  the  con- 
tract or  not,  seems  to  be  regarded  by  some  authorities  as  a  question 
of  fact  to  be  determined  from  the  evidence  as  a  whole  in  each  par- 
ticular case.' 


§  3012.  Failure  of  buyer  to  pay  instalment  due— Theory  that 
contract  is  not  discharged.  In  a  number  of  cases  it  is  held  that  a 
mere  default  in  payment  of  an  instalment,  even  though  material, 
if  not  coupled  with  facts  showing  an  intent  on  the  part  of  the  party 
in  default  to  renounce  his  liability  under  the  contract,  does  not 
operate  as  a  discharge  of  the  adversary  partyJ  Under  what  is 
possibly  a  modification  of  this  theory,  the  buyer  is  not  allowed  to 
treat  the  contract  as  discharged  so  that  he  may  recover  his  loss  ot 
profits  upon  deliveru*s  which  he  has  withheld,^  even  though  he  may 
be  allowed  to  treat  &u(:h  default  as  a  discharge  for  the  purpose  of 
enabling  him  to  refuse  to  deliver  further  instalments.  Under  this 
theory,  a  default  in  payment  which  is  due  to  a  mistake,'  such  as 
misinterjiretatioii  of  the  meaning  of  the  contract,^  such  default  ia 
held  not  to  justify  the  seller  in  treating  the  contract  as  discharged. 

§3013.  Beniinclation  or  abandonment  by  purchaser  as  dis- 
charge.   In  some  cases  the  courts  justify  the  result  which  they  have 


7  Colllns-PlasB  Thayer  Co.  ▼.  Hew- 
lett, 1119  S.  Car.  246,  95  S.  E.  610. 

1  England.  Meney  Iron  &  Steel  Co. 
▼.  Baylor,  9  App.  Caa.  434  [affirming, 
9  Q.  B.  D.  648];  CampbeU  v.  McLeod, 
24  N.  S.  66. 

United  States.  Monarch  Cycle  Mfg. 
Co.  v.  Royer  Wheel  Co.,  106  Fed.  824. 

Alabama.  Rock  Island  Sash  &  Door 
Works  V.  Moore-Handley  Hardware 
Co.,  147  Ala.  681,  41  So.  806. 

California.  Cox  ▼.  McLaughlin,  64 
Cal  606. 

nimois.  Keeler  v.  Clifford,  166  HL 
644,  46  N.  E.  248. 

Iowa.  Osgood  V.  Bander,  76  la.  660, 
1  L.  a  A.  665»  36  N.  W.  887;  Tuttle- 
Chapman  Coal  Co.  ▼.  Coaldale  Fuel 
Co .  136  la.  382,  113  N.  W.  827. 

Kentucky.  Collins  ▼.  Swan-Day 
Lumber  Co.,  168  Ky.  231,  164  S.  W. 
813. 


Michigan.  West  v.  Bechtel,  125 
Mich.  144,  51  L.  R.  A.  791,  84  N. 
W.  69. 

New  Jersey.  Otis  ▼.  Adams,  66  N. 
J.  L.  38,  27  AtL  lu<.2 

Mew  York.  Wharton  y.  Winch,  140 
N.  y.  287,  36  N.  E.  589. 

Oregon.  Longfellow  v.  Huffman,  65 
Or.  481,  104  Pac.  961. 

Virginia.  Bethel  v.  Improvement 
Co,  93  Va.  354,  57  Am.  St.  Rep.  806, 
33  L.  R.  A.  602,  25  S.  E   304. 

Wisconsin.  Campbell  &  Cameron 
Co.  V.  Weisse,  121  Wis.  491,  99  N.  W. 
340. 

2  Palm  ▼.  Ohio  &  Mississippi  Ry.,  18 
J1L  217;  Beatty  v.  Howe  Lumber  Co., 
77  Minn.  272,  79  N.  W.  1013. 

>  Trotter  v.  Heckscher,  40  N.  J.  Eq. 
612,  4  AtL  83. 

4  Winchester  v.  Newton,  84  Mass.  (2 
All.)  492. 
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reached,  in  holding  that  substantial  failare  to  pay  one  instahnent 
operates  as  a  discharge  of  the  entire  contract,  by  treating  default 
in  payment  as  equivalent  to  an  abandonment  of  the  contract.^  and 
this  view  has  been  taken  even  where  the  refusal  of  the  seller  to  pay 
was  due  to  his  claim  that  the  goods  which  had  been  delivered  and 
for  which  payment  was  sought  were  of  inferior  quality.*  This 
reason,  however,  is  far  from  explaining  all  of  the  cases  in  which 
the  courts  have  actually  reached  this  result.  It  is  true  that  in  cases 
in  which  the  party  in  default  has  renounced  the  contract,  either 
expressly  or  by  fair  implication,'  as  by  notifying  the  adversary 
party  to  quit  work  when  he  expresses  himself  as  willing  to  continue 
if  payments  were  made  or  assured,*  the  adversary  party  may  treat 
such  contract  as  discharged.*  If  the  buyer  who  is  in  default  has 
declared  his  intention  of  continuing  in  default  in  unequivocal  terms, 
and  if  he  has  refused  performance,  either  absolutely  or  upon  con- 
dition that  the  seller  consent  to  some  modification  of  the  contract, 
such  conduct  is  undoubtedly  such  renunciation  that  the  seller  may 
treat  the  contract  as  discharged.*  If  the  buyei^  who  has  agreed  to 
pay  for  each  instalment  within  a  certain  time  after  it  is  delivered, 
refuses  to  pay  for  any  instalments  until  all  have  been  delivered,  the 
seller  may  treat  such  declaration  as  renunciation  of  the  contract.^ 
Even  under  the  Uniform  Sales  Act,*  if  the  buyer  fails  to  pay  one 
or  more  instalments  under  circumstances  which  make  it  reasonable 
for  the  seller  to  believe  that  the  buyer  can  not  or  will  not  perform 
further,  the  seller  may  treat  such  default  as  a  discharge.*  In  many 
of  the  cases,  however,  in  which  nonpayment  is  treated  as  discharge, 
the  buyer  who  is  in  default  did  not  renounce  the  contract;  but  on 
the  contrary,  he  was  attempting  in  good  faith  and  to  the  best  of 
liis  ability  to  perform;  or  his  refusal  to  perform  grew  out  of  some 


1  Johnson  Forge  Co.  v.  Leonard,  3 
Penne  (Del.)  342,  94  Am.  St.  Hep.  86, 
57  L  R  A  225,  51  Atl.  305;  Bennett 
V  Taylor,  72  Kan  608,  84  Pac.  533; 
Stevens  v.  Forrest,  183  Mich.  223,  149 
N.  W  982;  Pfttaburg  Steel  Foundry 
V.  Pittsburg  Steel  Co.,  223  Pa.  St.  430, 
72  Atl.  813. 

2  Webster  v.  Moore,  108  Md.  672,  71 
Atl.  460. 

3  Monarch  Cycle  Mfg.  Co.  v.  Royer 
Wheel  Co.,  105  Fed.  324;  Landvoigt  v. 
Paul,  27  D.  C.  App.  423;  Quarton  v. 
American  Law  Book  Co.,  143  la.  517, 


32  L.  R.  A.  (N.S.)  1,  121  N.  W.  1009; 
Ambler  v.  Sinaiko,  168  Wis.  286,  170 
N.  W.  270. 

4  Tennessee  &  Coosa  Ry.  v.  Danforth, 
112  Ala.  80,  20  So.  502. 

B  See  §§  2882  et  seq. 

•  Withers  y.  Reynolds,  2  Bam.  A  Ad. 
882. 

7  Ambler  v.  Sinaiko,  168  Wl^.  286, 
170  K  W.  270. 

•  Ambler  y.  Sinaiko,  168  Wia.  286, 
170  N.  W.  270. 

I  Bloomer  y.  Bernstein,  L.  R.  9  C. 
P.  588. 
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reason  other  than  renunciation  of  liability.^'  By  the  device  of  treat- 
ing unexeased  failure  to  make  a  payment  as  equivalent  to  a  rennn- 
ciatioL  of  contractual  liability,  the  two  extreme  and  inconsistent 
theories  that«  on  the  one  hand,  default  in  payment  of  an  instalment 
is  such  a  breach  that  the  seller  may  treat  the  contract  as  dis- 
charged, and,  on  the  other  hand,  the  theory  that  such  default  does 
not  amount  to  discharge  unless  the  buyer  has  renounced  liability 
under  the  contract,  can  be  made  to  blend  together  so  that  the  con- 
tract can  be  treated  as  discharged,  although  the  only  renunciation 
which  is  shown  Is  a  failure  to  pay  the  instalments  of  the  purchase 
money  when  due. 

§3014.  Refusal  of  buyer  to  accept  instalment.  If  the  buyer 
refuses  to  accept  an  instalment  which  is  tendered  to  him,  such 
refusal  suggests  a  renunciation  or  repudiation  of  liability  under  the 
contract  on  his  part,  to  a  much  greater  degree  than  failure  on  his 
part  to  pay  for  the  goods  after  having  accepted  them ;  and  accord- 
ingly it  is  generally  held  that  his  refusal  to  accept  the  goods  justi- 
fies the  seller  in  treating  the  contract  as  discharged.^  Under  this 
theory  it  is  held  that  if  the  seller  refuses  to  deliver  the  second  in- 
stalment on  the  ground  that  the  first  instalment  is  not  paid  for,  in 
accordance  with  the  terms  of  the  contract,  and  the  seller  brings  an 
action  to  recover  damages,  it  is  a  question  of  fact  to  be  determined 
under  an  appropriate  charge  whether  the  conduct  of  the  seller  was 
sufficient  to  justify  the  breach  on  the  part  of  the  buyer*  In  this 
case,  while  the  charge  of  the  trial  court  was  held  to  be  very  vague, 
a  verdict  and  judgment  in  favor  of  the  seller  were  upheld  on  the 
theory  that  the  jury  had  found  its  way  correctly,  although  the 
trial  court  had  not  furnished  it  with  a  compass.^ 

§  3015.  Theory  that  nonpayment  prevents  performance  by  ad- 
versary party.  In  other  cases  default  in  making  payment  is  treated 
as  a  discharge  on  the  theory  that  the  party  in  default  has  made 
performance  impossible  on  the  part  of  the  adversary  party,  by  with- 

10  See  §3011.  tract    price.      Barrie    t.    Quinby,    206 

1  Londenback  Fertilizer  Go.  v.  Ten-  Mass.  259,  02  N.  E.  451. 

nessee  Phosphate  Co.,  121  Fed.  208,  61  See  §§  2882  et  seq. 

L.  R.  A.  402;    Herzog  v.   Purdy,   110  2  CoUins-Plass  Thayer  Co.   v.   Hew- 

Cal.   90,  61   Pac.  27;    Providence  CJoal  lett,  109  S.  Car.  246,  96  8.  E.  510. 

Co.  ▼.  Cbxe,  19  R.  I.  380,  35  Atl.  210.  3  CoHins-Plass   Thayer   Co.   v.  Hew- 

The  seller  can  not  recover  the  oon-  lett,  109  S.  Car.  245,  05  S.  E.  510. 
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holding  payments.^  If  this  is  the  real  reasou  for  treating  nonpay- 
ment as  a  discharge,  nonpayment  should  not  be  treated  as  a  dis- 
charge if  the  financial  condition  of  the  adversary  party  is  such 
that  performance  is  possible  in  spite  of  such  default  in  payment' 
If  the  logical  result  of  this  principle  is  to  make  the  effect  of  breach 
upon  the  contract  dependent  upon  the  financial  strength  of  the 
adversary  party,  the  reason  itself  is  clearly  wrong. 

§  3016.  Other  effects  of  non-payment  by  buyer.  If  the  vendor 
instead  of  treating  nonpayment  of  one  instalment  as  a  discharge, 
sues  to  recover  such  instalment,  the  contract  is  so  far  severable 
that  he  may  recover  any  instalment  due  without  waiting  until  he 
delivers  all  the  instalments.^  In  a  jurisdiction  in  which  the  seller 
may  avoid  because  of  the  default  of  the  buyer  in  paying  an  instal- 
ment, the  seller  may  not  only  treat  the  contract  as  discharged,  but 
he  may  also  recover  for  goods  delivered  up  to  the  tune  at  which 
he  has  elected  to  treat  the  contract  as  discharged.' 

If  the  contract  provides  in  "express  terms  that  the  seller  may 
cancel  the  contract  for  default  in  any  payment,  full  effect  is  given 
to  such  provision;*  and  the  fact  that  the  contract  further  provides 
that  each  instalment  is  to  be  treated  as  an  independent  sale,  does 
not  prevent  the  seller  from  treating  the  contract  as  discharged  as 
to  future  instalments  because  of  the  buyer's  default  in  paying  for 
instalments  which  have  already  been  delivered.* 


§3017.  Failure  of  seller  to  deliver  instalment.  In  cases  in 
which  the  seller  is  in  substantial  default  for  failure  to  deliver  one 
or  more  of  the  instalments  due  under  an  instalment  contract,  it  is 
held  in  a  number  of  jurisdictions  that  the  buyer  may  treat  such 
default  on  the  part  of  the  seller  as  a  breach  of  the  entire  contract, 

IBean  v.  Bunker,  68  Vt.  72,  33  Ail.  ▼.  Jones,  193  Pa.  St.  147,  44  Ail.  264. 
1068;  Lunsford  v.  Wren,  64  W.  Va.  '  8  Cadillac  Machine  Co.  v.  Mitcfaell- 
458,  63  S.  E.  308.                                         *    Diggins  Iron  Co ,  —  Mich.  — ,  171  N. 

2Chambernn  v.  Booth,  135  Ga.  719,  W.  479;   Dow  Chemical  Co.  v.  Detroit 

35  L.  R.  A.   (N.S.)   1223,  70  S.  E.  669  Chemical  Works,  —  Mich.  — ,  176  N. 

(a  building  contract).  W.    269     (under    the    Uniform    Sales 

1W.    K.   Henderson   Lumber    Co.   v.  Act). 

Stilwell,  130  Mich.  124,  89  N.  W.  718;  4Cadillac   Machine   Co.    v.   MitcheU- 

State   V.   Davie,   53   N.   J.   L.    144,   20  Diggins  Iron  Co.,  —  Mich.  — ,  171  N. 

Atl.  1080.  W.  479;  Dow  Chemical  Co.  v.  Detroit 

2Minaker     v.     California     Canneries  Chemical  Works,  —  Mich.  — ,  176  N. 

Co.,  138  Cal.  239,  71  Pac.  110;  Easfton  W.  269. 
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which  justifies  the  buyer  in  treating  the  contract  as  discharged.^ 
In  some  of  the  cases  in  which  this  result  has  been  reached,  the 
seUer  was  in  default  as  to  the  first  instalment  or  instalments;  al- 
though this  fact  is  not  emphasized,  in  many  of  these  cases,  as  the 
reason  for  holding  the  contract  to  be  discharged.'  In  other  juris- 
dictions, the  fact  that  the  vendor  is  in  substantial  default  in  de- 
livering one  or  more  instalments,  is  held  not  to  be  a  breach  of  the 
entire  contract,  which  will  justify  the  purchaser  in  refusing  to  ac- 
cept the  remaining  instalments  and  to  pay  for  them  if  the  seller 
delivers  such  remaining  instalments  in  accordance  with  the  terms 
of  the  contract.'  tJnder  a  contract  to  deliver  iron  in  specified  in- 
stalments, failure  to  deliver  one  instalment  at  the  time  specified,  if 
time  is  of  the  essence  of  the  contract,  is  such  a  breach  as  to  dis- 
charge the  vendee.^  The  same  result  has  been  reached  under  a  con- 
tract to  log  and  manufacture  a  certain  amount  of  lumber  and  to 
load  it  on  cars  one  season  and  to  complete  the  work  during  the 
following  season  where  the  stipulated  amount  was  not  gotten  out 
during  the  first  season.* 

§  3018.  Effect  of  Uniform  Sales  Act.    The  Uniform  Sales  Act 
contains  a  provision  as  to  the  effect  of  default  in  the  performance 


lUnited  States.  Norrington  v. 
Wright,  115  U.  8.  188,  29  L.  ed.  306; 
Geveland  RoU'mg  Mill  v.  Rhodes,  121 
U.  S.  255,  30  L.  ed.  020;  Loudenback 
Fertilizer  Co.  v.  Tennessee  Phosphate 
C6.,  121  Fed.  298.  61  L.  R.  A.  402; 
Consumers'  Bread  Co.  ▼.  Stafford 
County  Flour  Mills  Co.,  239  Fed.  693. 

Maryland.  BoUman  v.  Burt,  61  Md. 
415;  Hazel  Hill  Canning  Co.  v.  Rob- 
erts, 129  Md.  306,  99  Atl.  424. 

Massachusetts.  Barrie  y.  Quinby, 
206  Mass.  259,  92  N.  E.  451. 

Hew  York.  Pope  v.  Porter,  102  N. 
Y.  366.  7  N.  E.  304. 

Pennsylvania.  White  v.  Wolf,  185 
Pa.  St.  369,  39  Atl.  1011. 

Vermont  Conway  v.  Fitzgerald,  70 
Vt.  103,  39  Atl.  634. 

2 United  States.  Korrington  y. 
Wright,  115  U.  S.  188,  29  L.  ed.  366. 

Maryland.  Bollman  v.  Burt,  61  Md. 
415;  Hazel  Hill  Canning  Co.  y.  Rob- 
erts, 129  Md.  306,  99  Atl.  424. 


Massachnsetts.  Barrie  y.  Quinby, 
206  Mass.  259,  92  N.  E.  45h 

Pennsylvania.  White  v.  Wolf,  185 
Pa.  St.  369.  39  AtL  1011. 

New  York.  Pope  v.  Porter,  102  N. 
Y.  366.  7  N.  E.  304. 

J  Pratt  V.  Metzger,  78  Ark.  177,  06 
S.  W.  451;  BUckbum  v.  Reilly,  47  N. 
J.  L.  290,  54  Am.  Rep.  159,  1  Atl.  27; 
Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57 
N.  J.  L.  432,  51  Am.  St.  Rep  612,  30 
L.  R.  A.  61,  31  Atl.  401;  Kreba  Hop 
Co.  y.  Livesley,  59  Or.  574,  114  P&c. 
944,  118  Pac.  165;  Costigan  v.  Haw- 
kins, 22  Wis.  74,  94  Am.  Dec.  583; 
Sawyer  v.  Chicago  &  Northwestern 
Ry.,  22  Wfe.  403,  99  Am.  Dec.  49. 

4  Norrington  v.  Wright,  115  U.  S. 
188,  29  L.  ed.  366;  Cleveland  Rolling 
Mill  v.  Rhodes,  121  U.  S.  255,  30  L.  ed. 
920. 

•  Conway  v.  Iltzgerald,  70  Vt.  103, 
39  AtL  634. 
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of  an  instalment  contract  on  the  part  of  either  the  buyer  or  the 
seller.  ''Where  there  is  a  contract  to  sell  goods  to  be  delivered  by 
stated  instalments,  which  are  to  be  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in  respect  of  one  or  more  instal- 
ments, or  the  buyer  neglects  or  refuses  to  take  delivery  of  or  to 
pay  for  one  or  more  instalments,  it  depends  in  each  case  on  the 
terms  of  the  contract  and  the  circumstances  of  the  case,  whether 
the  breach  of  contract  is  so  material  as  to  justify  the  injured  party 
in  refusing  to  proceed  further  and  suing  for  damages  for  breach 
of  the  entire  contract,  or  whether  the  breach  is  severable,  giving 
rise  to  a  claim  for  compensation,  but  not  to  a  right  to  treat  the 
whole  contract  as  broken."^  If  the  question  as  to  the  materiality 
of  the  breach  of  the  contract  means  the  materiality  of  the  breach 
»of  the  particular  instalment,  and  if  it  assumes  that  the  breach  as  to 
one  instalment,  if  material  as  to  that  instalment,  will  operate  as  a 
discharge  of  the  entire  contract  at  the  election  of  the  party  who  is 
not  in  default,  no  objection  can  be  made  to  the  result,  although  the 
wording  may  not  be  the  clearest  imaginable.  If  the  "materiality 
of  the  breach**  refers  to  the  contract  as  a  whole,  and  if,  after  a 
material  breach  as  to  one  instalment  is  shown,  the  question  of  fact 
remains  as  to  the  eflfect  of  such  breach  upon  the  remaining  cove- 
nants of  the  contract,  the  statute  avoids  laying  down  a  rule  as  to 
even  the  prima  facie  effect  of  the  breach  as  to  one  instalment  upon 
the  remaining  covenants  of  the  contract. 

The  courts  have  not  been  harmonious  in  their  views  as  to  the 
effect  of  this  section.  In  New  Jersey  this  section  of  the  statute  is 
held  to  alter  the  original  rule,  which  was  that  breach  as  to  one 
instalment  on  the  part  of  the  seller  was  not  a  discharge  of  the 
remaining  covenants  of  the  contract ;  *  and  the  question  of  the 
materiality  of  the  breach,  apparently  with  reference  to  the  entire 
contract,  is  said  to  be  a  question  for  the  jury  unless  it  is  so  dear 
that  the  court  may  decide  it.'  In  this  case  a  deficiency  of  over 
four  hundred  tons  in  a  contract  which  provided  for  the  delivery  of 
two  thousand  tons  was  held  to  be  so  clearly  a  material  breach  that 
the  court  could  decide  such  question  without  submitting  it  to  the 
jury.*    In  this  case,  however,  the  buyer  had  apparently  accepted  all 

1 145  of  the  Unifonn  Sales  Act  (2).  <Du  Pont  v.  United  Zinc  Co.,  85  N. 

2  Blackburn    v.    ReiUy,   47   N.   J.   L.  J.  L.  416,  89  Atl.  092. 

2t)0,  54  Am.  Rep.  159,  1  Atl.  27  (obiter,  4Du  Pont  v.  United  Zino  Co.,  36  N. 

as  the  case  was  one  of  a  delivery  of  J.  L.  416,  89  AtL  992. 
instalments  of  defective  quality). 
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of  the  article  which  the  seller  could  deliver  in  spite  of  the  seller's 
defaults;  and  the  action  was  brought  to  recover  damages  for  fadure 
to  deliver  the  diflFerence  between  the  quantity  contracted  for  and 
the  quantity  actually  delivered.'  Under  this  statute,  it  has  been 
said  that  a  more  neglect  to  pay  an  instalment  for  a  time  might  not 
be  sufficient,  but  that  if  such  neglect  is  coupled  with  a  refusal  to 
make  any  further  payments  until  all  of  the  property  has  been 
delivered,  such  breach  is  material  if  the  contract  requires  payment 
for  each  instalment  within  a  certain  time  after  its  delivery.*  Under 
this  section  full  effect  must  be  given  to  a  provision  in  the  contract 
which  reserves  to  the  seller  the  right  to  treat  the  contract  as  dis- 
charged if  the  buyer  fails  to  make  prompt  payment  for  the  differ- 
ent instalments  in  accordance  with  the  terms  of  the  contract.^ 


§3019.  Delivery  or  tender  of  defective  instalment  If  the 
seller  delivers  the  amount  agreed  upon  for  each  instalment  as  it 
comes  due,  and  the  buyer  accepts  such  articles,  the  fact  that  the 
goods  delivered  in  certain  instalments  are  not  up  to  the  standard 
jSxed  by  the  contract  is  said  not  to  be  such  breach  of  the  entire 
contract  as  excuses  the  buyer  from  taking  and  paying  for  the 
remaining  instalments.^    The  acceptance  by  the  buyer  of  a  defective 


tDu  Pont  V.  United  Zinc  Co.,  85  N. 
J.  U  416,  89  All  092 

•  Ambler  v  SinaUco,  JGS  Wis.  236, 
170  N.  W.  270 

IDow  Chemical  Co  v  Detroit  Chem- 
ical Works.  —  Mich.  — .  175  N.  W. 
269. 

1  England.  Jonassohn  v.  Young,  4 
B.  &  S.  k96. 

AlalMuna.  Worthington  v.  Gwin,  119 
Ala.  44,  43  L.  R  A.  382  [sub  nomine, 
Worthington  ▼.  Oivin,  24  So.  739]. 

Georgia.  Miller  v.  Moore,  83  Ga. 
684,  20  Am.  St.  Rep.  329.  6  L  R.  A. 
374,  10  S.  E.  360;  Henderson  Elevator 
Co.  y.  North  Georgia  Milling  Co.,  126 
Ga.  279,  55  S.  E.  60. 

Midiigan.  Williams  y.  Robb,  101 
Mich.  242,  62  K.  W.  352. 

New  Jersey.  Blackburn  v.  Reilly, 
47  N.  J.  L.  290,  54  Am.  Rep.  159.  1 
Atl.  27. 

Hew  York.     Ckhen  y.  Piatt,  69  N. 


V.    34S,    25    Am.    Rep.    2iK{;    Pope    v. 
Porter,  102  N    Y.  366,  7  N.  E.  304. 

Pennsylvania.     Scott  v.   Klilanning 
Coal  Co.,  89  Pa    St   231,  33  Am   Rep 
753 

West  Virginia  Ellison  y  Flat  Top 
Grocery  Co,  69  W.  Va  380,  38  L.  R. 
A.  (N.S)  639,  71  S   E.  391. 

Probably  no  distinction  can  be 
drawn  oetween  the  different  kinds  of 
articles  ivhich  form  the  subject-matter 
of  the  contract  of  sale;  and  this  prin- 
ciple has  Deen  applied  to  a  number  of 
diflerent  kinds  of  articles. 

Coal.  Jonassohn  y.  foung,  4  B.  & 
S.  296. 

Iron  ore.  Worthincrton  y.  Gwin,  119 
Ala  44,  43  L.  R.  A.  382  [sub  nomine, 
Worthington  v.  Givin,  24  So.  739], 

Com.  Miller  y.  Moore,  83  Ga  684, 
20  Am.  St.  Rep.  329,  6  L.  R.  A.  374, 
10  S.  E   360. 

Bark.  Blackburn  y.  Reilly,  47  N.  J. 
L.  290,  54  Am.  Rep.  159,  1  Atl.  27. 
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instalment  is  said  to  waive  his  right  to  treat  such  breach  as  a  dis- 
charge.* The  qnestion,  however,  is  one  npon  which  there  is  said  to 
be  *'a  wilderness  of  authority,''*  and  the  cases  are  far  from  har- 
monioas« 

If  the  buyer  refuses  to  accept  a  defective  instalment,  he  may 
treat  the  oflfer  of  an  iuslalment  which  is  substantially  defective  as 
a  breach  for  whioh  he  may  avoid  the  entire  contract*  If  the  de- 
fects in  an  instalment  which  the  buyer  has  accepted  are  latent,  and 
if  the  buyer  gives  notice  thereof  as  soon  as  he  discovers  the  defects, 
he  may  avoid  the  entire  ct»ntract  in  some  jurisdictions* 

It  has  been  held  th«it  if  the  vendor  does  not  deliver  an  instal- 
ment at  the  time  agreed  upon,  and  the  goods  are  not  up  to  the 
standard,  such  default  amounts  to  a  breach  of  the  entire  contract 
and  the  vendee  is  justified  in  refusing  to  accept  and  pay  for  sub- 
sequent instalments.*  If  the  custom  of  the  trade  or  business  re- 
quires the  buyer  to  pay  for  each  car  separately,  a  deficiency  in  the 
quantity  contained  in  one  car  does  not  authorize  the  buyer  in  treat- 
ing the  contract  as  to  the  remaining  cars  as  discharged.^  If  one 
of  the  instalments  is  defective  as  to  quantity  and  the  buyer  accepts 
Euch  instalment  with  knowledge  of  such  defect,  he  can  not  treat  the 
remaining  covenants  of  the  contract  ds  discharged  so  as  to  justify 
him  in  refusing  to  accept  later  instalments  which  conform  to  the 
provisions  of  the  contract.* 

The  fact  that  the  buyer  has  accepted  an  instalment,  the  quality 
of  which  is  defective,  does  not  prevent  him  from  rejecting  subse- 
quent instalments  which  do  not  conform  to  the  requirements  of  the 


Glass.  Cahen  v.  Piatt,  69  N.  Y  ?4S, 
25  Am.  Bep.  203;  Scott  v  KittanniDg 
Coal  Co ,  89  Pa.  St.  231,  33  Am.  Rep. 
753. 

Hay.  Ellison  v.  Flat  Top  Grocery 
Co ,  69  W.  Va.  380.  38  L.  R.  A.  (N  S  ) 
539,  71  S.  E.  J9I. 

2  Henderson  Elevator  Co.  v.  North 
Georgia  MilUn^  Co.,  126  Ga.  279,  55 
6.  E.  50;  Williams  t.  Robb,  104  ftiich. 
242,  62  N  W.  352;  Pope  v.  Porter,  102 
N.  y.  366,  7  N.  E.  304 

On  the  general  question  of  waiver, 
see  §§3037  et  seq. 

S  Ellison  V.  Flat  Top  Grocery  Co., 
69  W.  Va.  380,  38  L.  R.  A.  (N.S.)  539, 
71  S.  E.  391. 


4  Newton  v.  Bay  less  Fruit  Co,  155 
Ky  440,  159  S.  TV.  968;  Enterprise 
Mfg  Co.  ▼.  Oppenbelm,  114  Md.  368, 
38  L  R  A.  (NS.I  548.  79  Atl  1007; 
Fullam  ▼  Wright  &  Colton  Co.,  196 
Mass.  <74.  S2  N.  E  711 

5  McDonald  v.  Kansas  City  Bolt  A 
Nut  Co.,  149  Fed.  360,  8  L.  R.  A.  (N. 
S)   UIO. 

tGoth.  King  Phillip  Mills  ▼.  Sla- 
ter. 12  R  I.  82,  34  Am.  Rep.  603. 

7  Roach  V.  Lane,  226  Mass.  598,  116 
N.  E   470. 

I  Craig  ▼.  Lane,  212  Mass.  195,  98 
N.  E.  685. 
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contract,  although  the  quality  of  such  instalments  is  as  good  as  the 
quality  of  the  instalment  which  the  buyer  had  accepted.* 

§3020.  Contracts  for  work  and  labor— Default  by  emplojre. 

The  difficulties  ivhich  have  troubled  many  courts  in  dealing  with 
contracts  for  the  sale  of  goods  have  seemed  to  vanish  when  these 
courts  have  turned  from  a  consideration  of  contracts  of  sale  to  a 
consideration  of  contracts  for  work  and  labor.  If  the  contract  of 
employment  is  one  for  a  fixed  term,  and  if  the  contract  is  to  be 
paid  in  instalments  at  certain  intervals  during  such  term,  it  is 
usually  held  that  such  contract  is  entire;^  so  that  an  employe  who 
has  broken  such  contract  by  refusing  or  omitting  to  perform  fur- 
ther, can  not  recover  on  the  contract  for  the  work  which  he  has 
done  already.'  If  the  compensation  is  not  to  be  paid  in  instalments 
by  the  terms  of  the  contract,  it  is  even  more  clear  that  the  con- 
tract is  entire.'  A  contract  to  prepare  plans  and  specifications  for 
a  building,  and  to  supervise  the  construction  thereof  for  a  certain 
percentage  of  the  price  thereof,  is  an  entire  contract ;  *  so  that  no 
recovery  can  be  had  for  preparing  the  plans  and  specifications  if 
the  architect  omits  or  refuses  to  perform  the  contract  for  super- 
vising the  construction*  Under  a  contract  by  a  teacher  to  teach 
for  nine  months  at  forty-five  dollars  per  pupil,  he  can  not  recover 
on  the  contract  if  he  teaches  for  only  eight  months  and  a  half."  The 


SJackbon  v  Eotax  Motor  &  Cycle 
Co.  [19101,  2  K.  B.  U37;  Dulath  Log 
Co.  V.  John  C  Bill  Lumber  Co.,  110 
Minn    124,  124  N.  AV.  967. 

1  Alabama.    Liddell  v    Cbidester,  84 
Ala  508.  5  Am  St.  Kep.  3S7,  4  So.  426. 
California.    Hutchinson  v   Wetmore, 
2  Cal.  310.  56  Am   Dec.  337. 

Uaryland.  Olmstend  v.  Bach,  78 
Md  132.  44  Am  St.  Rep.  273,  22  L.  R. 
A.  74,  27  Atl   601. 

Massachusetts.  Davis  v.  Maxwell, 
53  Mass    <12  Met.)  286. 

New   Jersey.     Larkin  ▼.   Hecksher, 

61  N.  J.  L.    133,  3  L.  R.  A.   137,  16 

Atl    703. 

Ohio.    Larkin  v.  Buck.  11  O.  S.  661. 

Wisconsin.     Koplitz    r.    Powell,    56 

Wis.  671,  14  N.  W.  831. 

2  Alabama.     Liddell  v.  Chidester,  84 
Ala.  608,  6  Am.  St.  Rep.  387,  4  So.  426. 


California.  Hutchinson  v.  WeOri^ie, 
2  Cal  310.  56  Am   Dec  337. 

Maryland.  Olmatead  v.  Bach,  7S 
Md.  132,  44  Am  St  Rep.  273,  22  L 
R.  A   74,  27  Atl.  501. 

Massachusetts.  Davis  y.  Maxwell, 
53  Mass.  ( 12  Met )  2S6. 

New  Jersey.  Larkin  ▼.  Hecksher,  51 
K.  J.  L  133,  3  L.  R.  A.  137,  16  Atl 
703. 

Ohio.    Larkin  ▼.  Buck,  11  O.  S.  661 

Wisconsin.  Koplitz  ▼.  Powell,  56 
Wis.  671,  14  N.  W.  831. 

>Hill  v.  Balkcom,  79  Ga.  444,  5  S. 
£.  ?00;  Spalding  County  ▼.  Chamber- 
lin,  130  Ga.  649,  61  S.  E.  533. 

4 Spalding  'County  ▼.  Chamberlin, 
130  Ga.  649,  61  S.  E.  633. 

I  Spalding  County  v.  Chamberlin, 
130  Ga.  649,  61  S.  E.  633. 

tHill  v.  Balkcom,  79  Ga.  444,  5  S. 
E.  200. 
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question  of  the  right  to  recover  in  quasi-contract  in  such  cases  is 
discussed  elsewhere.^ 

A  contract  for  doing  certain  work  is  entire,  although  tiie  com- 
pensation is,  by  the  terms  of  the  contract,  to  be  measured  in  accord-* 
ance  with  the  quantity  of  the  work  as  ascertained  during  actual 
performance,  or  by  the  time  necessary  for  performance,  as  ascer- 
tained by  actual  performance,  and  the  like.'  A  contract  to  thrash 
a  crop  of  grain  at  a  certain  price  per  bushel  is  entire,'  and  the 
thrasher  can  not  recover  reasonable  compensation,  or  on  the  con- 
tract, for  thrashing  a  part  of  such  crop.^*  unless  further  perform- 
ance is  discharged  by  some  recognized  form  of  discharge,^^  or  the 
jurisdiction  is  one  in  which  a  party  in  default  may  recover  in  quasi- 
contract." 

If,  however,  the  parties  have  treated  the  contract  as  severable, 
effect  will  be  given  to  the  construction  which  they  have  thus  placed 
on  it :  "  so  that  the  employe  may  recover  compensation  for  the  work 
actually  done  although  he  abandoned  such  employment  before  the 
end  of  the  period  agreed  upon.^* 

A  contract  for  work  and  labor  is  so  far  entire  that  minor  defects 
as  to  one  instalment  do  not  authorize  the  party  for  whom  such  work 
is  done  to  treat  the  contract  as  discharged,  at  least  if  he  has  waived 
such  breach  by  accepting  such  instalment.^'  If  A  agrees  to  mine 
ore  from  B's  mine  and  to  deliver  it  to  B,  the  fact  that  a  small  part 
of  such  ore  was  not  free  from  foreign  substances,  as  required  by 
the  terms  of  the  contract,  is  not  a  breach  which  operates  as  a  dis- 
charge, at  least  if  B  continues  to  accept  delivery  under  the  contract 
and  if  A  has  incurred  heavy  preliminary  expenses  before  beginning 
performance.^' 

§  3021.  Contracts  for  work  and  labor— Default  by  employer. 

If  the  employer  fails  to  make  payments  in  accordance  with  the 

7  See  ch.  LXXX VUl.  « Powell   v.   RiiMell,   88   Miss.   649, 

Employment  for  six  months  certain  41  So.  5. 

at  eleven  dollars  per  month.     Larkin  14  Powell   v.   Russell,   88   Miss.   549, 

V.  Buck.  11  O.  S   501.  41  So.  5. 

•  Johnson    ▼.    Febsefeldt,   106    Minn.  liWorthington  v.  Gwin,  119  Ala.  44, 
202,  118  N.  W.  797.  43  L.  R.  A.  382  [sub  nomine,  Worth- 

•  Johnson    v.   Fehsefeldt,    106   Minn.  ington  v.  Givin,  24  So.  739]. 

202,  118  N.  W.797.           •  « Worthington  v.  Gwin,  119  Ala.  44» 

10  Johnson  v.  Fehsefeldt,  106  MiniL      43  L.  R.  A.  382  [sub  nomdne,  Worth- 
202,  118  N.  W.  707.  ington  v.  Gi^nn,  24  So.  739]. 

11  See  ch.  LXXV  et  seq.  In  this  case  the  defects  were  sppar- 

12  See  ch.  LXXXVIII.  cntly  confined  to  one  carload  out  of  a 

^.otal  Df  eighteen  thousand  tons. 
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terms  of  the  contract,  a  substantial  default  on  his  part  is  such  a 
breach  that  the  adversary  party  is  justified  in  treating  the  con- 
tract as  discharged.^  This  principle  applies  to  casca  in  Ti'hich  the 
legal  eflfect  of  the  contract  is  for  payment  in  instalments  as  the 
work  progresses,  although  there  is  no  express  provision  therefor;* 
and  failure  on  the  part  of  the  person  for  whom  the  work  is  done 
to  pay  such  instalments  when  they  are,  in  legal  eflfect,  due  and 
payable,  justifies  the  adversary  party  in  treating  the  contract  as 
discharged.' 

§3022.  Building  and  construction  contracts.  A  building  or 
construction  contract  is  ordinarily,  from  its  nature,  an  entire  con- 
tract, even  though  provision  is  made  for  paying  therefor  in  instal- 
ments as  the  work  progresses.^    If  the  contract  gives  the  builder 


1  England.  Roberts  t.  Havelock,  3 
Barn.  &  Ad   404. 

Arkansas.  Eastern  Arkansas  Hedge 
Fence  Co.  v.  Tanner^  67  Ark.  15G,  53  S. 
W.  886. 

California.  Porter  v.  Arrowhead 
Reservoir  Co,  100  Cal.  500,  35  Pac. 
146;  iSan  Francisco  Bridge  Co.  v.  Dum- 
barton Land  Sl  Improvement  Co.,  119 
Cal  272,  51  Pac  335 

Illinois.  Central  Military  Tract  Ky. 
V,  Spurck,  24  111.  687;  Dobbins  v.  fli^- 
gins,  78  111.  440. 

Minnesota.  Newton  v.  Highland  Im- 
provement Co ,  62  Minn.  430,  04  N.  W. 
1146. 

Washington.  Dyer  v.  Irrigation  Dis- 
trict, 25  Wash.  80,  64  Pac.  1009. 

This  principle  has  been  applied  to  a 
number  of  different  classes  of  con- 
tracta: 

Constructing  canaL  South  Fork  Ca- 
nal Co.  ▼.  Gordon,  73  U.  S.  (6  WaU.) 
561,  18  L.  ed.  894. 

Setting  hedge.  Eastern  Arkansas 
Hedge  Fence  Co.  v.  Tanner,  67  Ark. 
156,  53  8.  W.  886. 

Building  levee.  San  Francisco  Bridge 
Co.  T.  Dumbarton  Land  &  Improve- 
ment Co.,  119  Oal.  272,  51  Pac.  335. 

Building  road.  Porter  v.  Arrowhead 
Reservoir  Co.,  100  Cal.  500,  35  Pac. 
146. 


Clearing  land.  Newton  v.  Highland 
Improvement  Co.,  62  Minn.  436,  64  N. 
W.  1146. 

Digging  ditch.  Dyer  v.  Irrigation 
Distnct,  25  Wash.  80,  64  Pac.  1009. 

2  Roberts  ▼.  Havelock,  3  Bam.  &  Ad. 
404. 

S  Roberts  v.  Havelock,  3  Bam.  A  Ad. 
404. 

1  United  States.  South  Fork  Canal 
Co.  V  Gordon,  73  U  S.  (6  Wall  )  561, 
18  L.  ed.  894;  Rnotts  v.  Clark  Con- 
struction Co.,  249  Fed  181;  McGowan 
V.  Tnited  States,  35  Ct.  CI   606. 

Caliiomia.  American -Hawaiian  En- 
gineering &  Construction  Co.  v.  Butler, 
165  Cal  497,  133  Pac   280. 

Georgia.  Chamberlin  ▼.  Booth,  135 
Ga.  719,  35  L.  R.  A.  (N.S.)  1223.  70  8. 
E.  569. 

Michigan.  Finnegan  y.  Worden-Al- 
len  Co.,  201  Mich.  445,  167  N.  W.  930. 

Minnesota.  Peet  ▼.  East  Grand 
Forks,  101  Minn.  518,  112  N.  W.  1003. 

Missouri  Bean  v.  Miller,  69  Mo. 
384. 

West  Virginia.  McConnell  v.  Hewes, 
60  W.  Va.  33,  40  S.  E.  436;  Lunsford 
V.  Wren,  64  W.  Va.  458,  63  S.  E.  308. 

For  purposes  of  a  mechanic's  lien. 
Grace  y.  Building  Association,  166  HI. 
637,  46  N.  E.  1102  [reversing,  63  HI. 
App.  339]. 
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the  right  to  stop  work  at  a  certain  stage  and  take  a  certain  sum 
therefor,  it  is  nevertheless  an  entire  contract  if  for  a  complete 
building.*  A  contract  for  moving  and  repairing  an  old  house  and 
building  an  addition  thereto,  to  be  paid  in  instalments  as  the  work 
progresses,  is  entire.  No  recovery  of  instalments  can  be  had  if 
before  they  come  due  the  building  is  destroyed  by  fire.'  Such  a 
contract  is,  however,  so  far  severable  that  an  action  can  be  brought 
for  each  instalment  as  it  comes  due.^ 

If  the  party  for  whom  such  work  is  done  is  guilty  of  a  material 
breach  as  to  the  time,  manner  or  amount  of  payment,  the  party 
who  was  to  do  such  work  may  treat  such  default  as  a  discharge 
of  the  contract ;  •  he  may  refuse  further  performance,*  and  he  may 
recover  compensation  for  work  done  under  the  contract,^  or  he  may 
recover  damages  for  the  breach  thereof.*  If  the  contract  provides 
for  payment  to  a  subcontractor  in  money,  it  is  held  that  he  may 
treat  the  contract  as  discharged  if  the  principal  contractor  insists 
on  crediting,  as  against  such  instalment,  material  which  the  sub- 
contractor has  used  and  which  has  been  furnished  by  the  property 
owner  and  paid  for  by  the  contractor.* 

If  the  party  for  whom  the  work  is  done  not  only  omits  to  pay  an 
instalment,  but  refuses  to  act  with  the  contractor  in  determining 
the  amount  due,  the  contractor  may  treat  such  conduct  as  a  dis- 
charge.^* 


Sllimnicutb  &  BeUingrath  Co.  y.  Van 
Iloose,  111  Ga.  518,  36  S.  E.  669. 

3  Clark  V.  CoHier,  100  Cal.  256,  34 
Pac.  677. 

4  Crawford  v.  McKinney,  165  Pa.  fcJt. 
609,  30  Atl.  1047. 

6  United  States.  Guerinl  Stone  Co. 
V.  P.  J.  Carlin  Construction  Co.,  248 
U.  S.  334,  —  L.  ed.  —  [reversing  P. 
J.  Carlin  Construction  Co,  v.  Gueriui 
Stone  Co.,  241  Fed.  545];  South  Fork 
Canal  Co.  v.  Gordon,  73  U.  S.  (6  Wall.) 
661,  18  L.  ed.  894;  Knotts  v.  Clark 
Construction  Co.,  249  Fed.  181. 

California.  American-Hawaiian  En- 
gineering &  Construction  Co.  v.  Butler, 
165  Cal.  497,  133  Pac.  280. 

Michigan.  Finnepan  v.  Worden-Al- 
len  Co.,  201  Mich.  445,  167  N.  W.  930. 

Minnesota.  Peet  v.  East  Grand 
Forks,  101  Minn.  518,  112  N.  W.  1003. 

Missouri.    Bean  v.  Miller,  69  Mo.  384. 


Nebraska.  Howard  County  y.  Pesha, 
—  Neb.  —   172  N.  W.  65. 

Washington.  Bishop  v.  T.  Ryan 
Construction  Co.,  106  Wash.  254,  180 
Pac.  126. 

West  Virginia.  Lunsford  v.  Wren, 
04  W.  Va.  458,  63  S.  E.  308. 

A  lessor  may  treat  the  failure  of 
the  lessee  to  pay  rent  as  a  di6chars;e 
of  a  contract  by  the  lessor  to  furnish 
power.  Bean  v.  Fitzpatrick,  67  N.  H. 
225,  38  Atl.  722. 

•  Peet  V.  East  Grand  Forks,  101 
Minn.  518,  112  N.  W.  1003. 

7  Lunsford  v.  Wren,  64  W.  Va.  458, 
63  S.  £.  308. 

t  Knotts  V.  Clark  Conetruction  Co., 
249  Fed.  181. 

•  Finnegan  v.  Worden- Allen  Co.,  201 
Mich.  445,  167  N.  W.  930. 

10  Bishop  V.  T.  Ryan  Construction 
Co.,  106  Wash.  254,  180  Pac.  126. 
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The  contractor,  however,  can  treat  the  failure  of  the  property 
owner  io  pay  an  instalment  as  a  discharge  only  if  the  contractor 
has  performed  the  covenants  of  the  contract  on  his  part,  substan- 
tially at  least,  up  to  the  time  of  such  default  on  the  part  of  the 
property  ownerJ^  If  the  contractor  has  not  performed  in  accord- 
ance with  the  contract,^^  and  if  he  has  failed  to  furnish  bonds 
required  by  the  contract,"  the  refusal  of  the  property  owner  to 
make  further  payments  is  not  a  breach  which  will  justify  the  con- 
tractor in  treating  the  contract  as  discharged. 

If  the  contractor  wishes  to  treat  such  breach  as  discharge,  he 
must  treat  it  as  a  discharge  of  the  entire  contract,^^  or  at  least  of 
the  covenants  of  the  contract,  the  performance  of  which  are  affected 
by  the  default  of  the  property  owner."  If  the  contractor  continues 
performance  in  spite  of  the  default  of  the  property  owner,  he  can 
not  treat  such  default  in  making  payment  as  an  excuse  for  delay 
on  his  part  in  performing  the  contract,  unless  he  is  able  to  show 
that  such  delay  was  caused  by  the  failure  of  the  property  owner 
to  make  such  payments  in  accordance  with  the  terms  of  the  con- 
tract." 

A  provision  in  a  construction  contract  to  the  effect  that  partial 
payments  are  to  be  made  on  estimates  at  certain  intervals  of  time, 
or  at  certain  stages  of  performance,  is  held  to  make  the  contract 
so  far  severable  that  the  contractor  may  recover  for  work  actually 
done,  although  he  is  subsequently  in  default,"  although  the  prop- 
erty owner  may  recoup  the  damages  due  to  such  default." 


V.    EFFECT  OF  BREACH 

A.    ELECTION 

§3023.   Effect  of  breach.     Until  breach  no  cause  of  action 
arises  on  a  contract.^    Upon  breach  a  cause  of  action  arises  in  favor 


11  Schillinger  v.  Bosch -Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  961  [affirm- 
ing, 116  N.  W.  132] 

12  Schillinger  v.  Bosch -Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  961  [affirm- 
ing, 116  N.  W.  132]. 

19  Schillinger  v.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  961  [affirm- 
ing, 116  N.  W.  132]. 

MChamberlin  v.  Booth,  135  Ga.  710, 
35  L.  R.  A.   (N.S.)   1223,  70  S.  E.  560. 

ttChamberlin  v.  Booth,  135  Ga.  710. 
35  L.  R.  A.  (N.S.)   1223,  70  S.  E.  569. 


II  Chamberlin  v.  Booth,  135  Ga.  719, 
35  L.  R.  A.  (N.S.)   1223,  70  S.  E.  669. 

ITMilske  y.  Steiner  Mantel  Co..  103 
Md.  235,  115  Am.  St.  Rep.  354,  5  L. 
R.  A.  (N.S.)  1105,  63  Atl.  471;  Jones 
V.  Whittier,  77  N.  J  L.  715,  73  Atl. 
497;  Dillon  v.  Suburban  Land  Co.,  73 
W.  Va.  363,  80  S.  E.  471. 

11  Dillon  V.  Suburban  Land  Co.,  73 
W.  Va.  363,  80  S.  E.  471. 

1  Alabama.  Elliott  y.  Nacoles,  182 
Ala.  159,  62  So.  499. 
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of  the  party  who  is  not  in  default,  and  against  the  party  in  de- 
fault.* Whatever  effect  the  refusal  of  a  party  to  perform  may  have 
upon  the  property  rights  of  the  adversary  party,  it  can  not  affect 
the  liability  of  the  party  in  default  upon  the  covenant  which  he 
has  broken.' 

Breach  of  contract  may  have  three  different  results  according  to 
the  circumstances  of  the  case  and  the  election  of  the  party  not  in 
default:  (1)  The  party  not  in  default  may  maintain  an  action  for 
damages  against  the  party  in  default,*  or  under  the  proper  circum- 
stances he  may  sue  in  equity  for  the  aflSrmative  relief  of  specific 
performance,*  or  for  the  negative  relief  of  injunction,  rescission  or 
cancellation.*  (2)  The  party  not  in  default  may,  in  some  cases, 
elect  to  treat  such  breach  as  discharge,  refuse  to  perform  further, 
and  use  such  breach  as  a  defense.^  (3)  If  the  breach  is  such  as  to 
operate  as  a  discharge  of  the  contract,  the  party  who  is  not  in 
default,  and  in  some  jurisdictions,  the  party  who  is  in  default,  may 
ignore  the  contract  as  the  basis  of  rights  and  may  sue  in  quasi- 
contract  to  recover  reasonable  compensation  for  what  such  party 
has  furnished  in  partial  performance  of  the  contract.* 


California.  Franz  v.  Bieler,  126  Cal. 
176,  66  Pac.  249,  58  Pac.  466. 

Florida.  HaU  v.  Northern  &  South- 
em  Co.,  66  Fla.  242,  46  So.  178. 

Maryland.  Junkins  v.  Sullivan,  110 
Md.  639,  73  Atl.  264. 

Minnesota.  Southworth  ▼.  Roeen- 
dahl,  133  Minn.  447,  3  A.  L.  R.  468,  158 
N.  W.  717. 

Montana.  Chealey  v.  Purdy,  64 
MIont.  489,  171  Pac.  926. 

South  Carolina.  Tillinghast  ▼.  Lum- 
ber Co.,  39  S.  Car.  484,  22  L.  R.  A.  49, 
18  S.  E.  120. 

2  England.  Qgdena  v.  Nelson  [1904], 
2KB.  410. 

AUlMuna.  Martin  v.  Powell,  —  Ala. 
— ,  76  So.  868. 

Colorado.  Hendenon  v.  Spratlen,  44 
Colo.  278,  19  L.  R.  A.  (N.S.)  666,  98 
Pac.  14. 

Georgia.  Montgomery  ▼.  Hunt,  09 
6a.  499,  27  S.  E.  701. 


Illinois.  Pungs  v.  Brake  Beam  Co.» 
200  111.  300,  65  N.  E.  645. 

Louisiana.  Hebert  v.  Weil,  116  La. 
424,  39  So.  389. 

Maryland.  Ady  v.  Jenkins,  —  Md. 
— ,  104  Atl.  178. 

Michigan.  Droppers  v.  Marshall,  — • 
Mich.  —,  4  A.  L.  R.  1266,"  168  N.  W. 
1001. 

Nebraska.  Hixson  Map  Co.  v.  Ne- 
braska Post  Co.,  6  Neb.  (unoff.)  388, 
98  N.  W.  872. 

Oklahoma.  Hart-Parr  Co.  v.  Dun- 
can, —  Okla.  — ,  4  A.  L.  R.  1434,  181 
Pac.  288. 

•  Martin  v.  Powell,  —  Ala.  — ,  76 
So.  368. 

4  See  ch.  LXXXVII. 

•  See  ch.  LXXXIX. 

•  See  ch.  XC. 

7  See  §§  8024  et  seq. 

•  See  ch.  LXXXVm. 
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§  3024.  Bight  of  party  in  defaull^  The  party  who  is  in  de- 
fault can  not  elect  to  treat  the  contract  as  discharged  if  the  adver- 
sary party  wishes  to  treat  it  as  in  effect  J  In  many  jurisdictions 
he  can  not  take  advantage  of  his  own  breach  to  recover  reasonable 
compensation  for  what  he  has  done  under'  the  contract,  if  the  ad- 
versary party  is  willing  to  accept  what  has  been  done  as  full  per- 
formance.^ An  insurance  company  can  not  discharge  a  policy  by 
renouncing  liability  thereunder.*  If  the  insurance  policy  is  paid  up 
and  the  beneficiaries  do  not  acquiesce  in  such  renunciation  by  the 
insurance  company,  the  policy  remains  in  effect.*  If  the  bene- 
ficiaries or  the  insured  object  to  such  renunciation,  their  right  to 
treat  the  policy  as  in  effect  is  even  clearer."  If  materials  for  a  build- 
ing are  to  be  delivered  in  instalments,  the  default  of  the  seller  in 
delivering  part  of  such  material  is  a  breach  of  which  only  the  pur- 
chaser can  take  advantage;  and  such  breach  does  not  of  itself 
accelerate  the  time  of  performance  of  such  contract  for  the  purpose 
of  determining  the  time  within  which  a  lien  for  such  material  may 
be  taken." 

It  is  frequently  said  that  a  party  to  an  executory  contract,  ex- 
cept contracts  which  equity  will  enforce  by  the  remedies  of  specific 
performance,^  or  injunction,*  may  break  such  contract  so  as  to 
terminate  it  and  to  leave  in  place  of  his  original  liability  to  per- 
form the  contract  his  substituted  liability  to  make  compensation  to 
the  adversary  party  for  the  damage  caused  by  such  breach.*    Lan- 


lln  re  Hellams,  223  Fed.  460;  Mail 
&  Times  Publishing  Co.  v.  Marks,  125 
la.  622,  101  N.  W.  458. 

2  Mail  &  Times  Publishing  Co.  v. 
Marks,  125  la.  622,  101  N.  W.  468. 

See  ch.  LXXXVni. 

3  United  States.  Wright  y.  Manhat- 
tan Life  Ins.  Co.,  126  Fed.  82. 

Iowa.  Nutter  v.  Des  Moines  Life 
Ins.  Co..  156  la.  639,  136  N.  W.  891. 

Miniiesota.  Palmer  v.  Mutual  Life 
Ins.  Co.,  121  Minn.  395,  141  N.  W.  618. 

Missouri.  Wayland  v.  Western  Life 
Indemnity  Co.,  166  Mo.  App.  221,  148 
S.  W.  626. 

New  York.  Shaw  ▼.  Republic  Life 
Ins.  Co.,  69  N.  Y.  286. 

VixiEhiia.  demmitt  y.  New  York 
Life  Ins.  Co.,  76  Va.  365. 


4  Wright  V.  Manhattan  Life  Ins.  Co., 
120  Fed.  82. 

•  Palmer  v.  Mutual  Life  Ins.  Co.,  121 
Minn.  395,  141  N.  W.  618. 

>  In  re  Hellams,  223  Fed.  460. 
TSee  eh.  LXXXIX. 

•  See  ch.  XC. 

•  United  States.  Yates  v.  United 
States,  15  a.  Ci.  119. 

Maryland.  Black  v.  Woodrow,  39 
Md.  194. 

Massachusetts.  Hyland  t.  Giddings, 
77  Mass.  (11  Gray)  232  (obiter). 

Michigan.  Wigent  v.  Mams,  130 
Mich.  609,  90  N  W.  423. 

Minneflota.  Gibbons  ▼•  Bente,  51 
Minn.  499,  22  L.  R.  A.  80,  63  N.  W. 
766;  Southworth  y.  Rosendahl,  133 
Minn.  447,  3  A.  L.  R.  468,  158  N.  W. 
717^  (oUtor). 
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guage  is  sometimes  used  which  seems  to  indicate  that  the  courts 
regard  this  action  of  the  party  who  is  in  default  as  the  exercise 
of  a  legal  rightJ^  It  is  likely,  however,  that  even  the  courts  which 
use  this  lahguage  do  not  really  mean  that  the  party  in  default  is 
exercising  a  legal  right!  The  breach  of  a  simple  contract  was  origi- 
nally classed  as  a  sort  of  private  wrong  which  was  little,  if  any, 
different  from  the  ordinary  tort ; "  and  the  view  that  breach  of  a 


Nebraska.  Hixson  Map  Co.  v.  Ne- 
braska Post  Co.,  5  Neb.  (unoff.)  38S, 
98  N.  W.  872. 

New  York.  Lord  v.  Thomas,  64  N. 
Y.  107. 

IVorth  Carolina.  Heiser  v.  Mears, 
120  N.  Car.  443,  27  S.  E.  117. 

North  Dakota.  Davis  v.  Bronson,  2 
N.  D  300,  33  Am.  St.  Rep.  783,  16  L. 
R.  A.  655,  50  N.  W.  836 

Pennsylvania.  Unexcelled  Fire  Works 
Co.  V.  Politee,  130  Pa.  St.  636,  17  Am. 
St   Eep   788.  18  Atl    1058. 

Rhode  Island.  Collyer  v.  Moulton,  0 
R.  I.  90.  98  Am.  Dec  370. 

South  Carolina,  Wanda  Phosphate 
Co  V  Gibbon,  28  S.  Car.  418,  13  Am. 
St    Rep   690.  5  S   E    837   (obiter). 

Tennessee.  Chicago  Building  &  Mfg. 
Co.  V.  Barry  (Tenn.  Ch.  App.),  52  S.  W. 
451;  Gardner  v.  Deeds.  116  Tenn.  128, 
4  L   R.  A.  (N.S.>  740.  92  S.  W.  518. 

Vermont.  Danforth  v.  Walker,  37 
Vt   239 

Virginia.  Clark  v.  FrankKn.  34  Va. 
(7  Leigh)  1;  Rowland  Lumber  Co  v. 
Ross   100  Va.  275.  40  S.  E   922 

West  Virginia.  Rowan  v  Hull.  55 
W.  Va  335  47  S  E  92;  Acme  Food 
Co  V  Older.  64  W  Va  255.  61  S  E. 
235 ;  Comslock  v  J.  R.  Droney  Lumber 
Co  .  69  W   Va    100.  71  S    E    255. 

Wisconsin.  Malueg  v  Batten  Lum- 
ber Co.  140  Wis  381,  122  N  W.  1067; 
Lincoln  v.  Charles  Alphuler  Manufac- 
turing Co..  142  Wis  475.  28  L.  R  A. 
(N  S  >  780.  125  N   W   908 

"Again,  it  is  an  elementary  prin- 
ciple that,  in  case  of  a  bargain  and 
eale  of  goods,  not  specific,  and  before 
they  are  set  aside  for  the  vendee,  he 
notiflea  the  executory  vendor  that  he 


elects  to  and  does  cancel  the  contract 
and  will  not  receive  the  goods,  he  can 
not  be  made  liable  for  the  purchase 
price,  as  on  a  sale  of  goods,  but  only 
for  damages  for  his  breach  of  con- 
tract. That  being  upon  the  theory, 
often  declared,  that,  ordinarily,  any 
person  has  a  right  to  breach  his  mere 
executory  agreement  and  submit  to 
damages  therefor.  Ward  v.  Am.  H.  F. 
Co.,  119  Wifi.  12,  96  N.  W.  388;  Ma- 
lueg V.  Hatten  L.  Co.,  140  Wis.  381, 
122  N.  W.  1057.  Unexcelled  F.  W.  Co. 
V  Politea.  130  Pa.  St.  536,  18  Atl.  1058, 
is  a  good  illustrative  case."  Lincoln  v. 
Charles  Alsfauler  Manufacturing  Co, 
142  Wis  475,  28  L.  R  A.  (N.S.)  780, 
125  N.  W   908. 

He  is  said  to  have  '*an  unqualified 
right  to  abandon  the  contract  at  any 
stage  of  performance."  Barrie  v.  Quin- 
by,  206  Mass   259   92  N.  E  451. 

lOAult  v.  Dustin,  100  Tenn  366,  45 
S.  W  981 ;  Brady  v  Oliver.  125  Tenn. 
695,  41  L.  R  A.  (N.S.)  60.  147  S.  W. 
1135;  Acme  Food  Co  v  Older.  64  W. 
Va  255.  17  L  R  A  (N.S )  807,  61  S. 
E.  235;  Malueg  v.  Hatten  Lumber  Co., 
140  Wis   381,  122  N.  W.  1057 

"A  person,  at  law,  may  of  right 
breach  his  contract  with  another  and 
subject  himself  to  the  burden  of  such 
damages  for  the  benefit  of  such  other 
as  may  be  necessary  to  remedy  the 
breach "  Malueg  v  Hatten  Lumber 
Co,  140  Wis  381  122  N  W  1057 
Fcitiner.  Ward  v  American  Health 
Food  Co.  no  Wis    12   96  N.  W.  3S81 

11  See  f  ?  25  et  seq  .  ante 

See  also  discussion  in  III  Black.  Com , 
153  ct  seq. 
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contract  is  a  wrongful  act  rather  than  a  rightful  act  is  repeated 
by  the  courts  J* 

While  in  many  of  the  cases  in  which  the  question  comes  up  the 
distinction  between  an  exercise  of  a  legal  right  and  a  wrongful 
exercise  of  the  power  to  break  an  executory  contract  which  every 
party  thereto  has,  just  as  every  one  has  the  power  to  commit  a  tort 
or  a  crime,  is  ordinarily  a  mere  matter  of  names  without  any  clear 
distinction  of  legal  rights,  there  are  certain  classes  of  cases  in  which 
the  practical  result  which  will  be  reached  if  the  breach  of  a  con- 
tract is  regarded  as  the  exercise  of  a  legal  right  is  different  from 
the  result  that  will  be  reached  if  the  breach  of  a  contract  is  re- 
garded as  the  wrongful  exercise  of  the  power  which  the  party 
possesses.  If  a  party  has  a  legal  right  to  break  a  contract,  subject 
to  making  a  compensation  in  damages,  the  performance  of  such 
contract  by  a  party  who  has  threatened  to  break  it  is  sufficient  con- 
sideration for  an  additional  promise  by  the  adversary  party  to  pay 
additional  compensation  for  such  performance ;  while,  if  the  break- 
ing of  a  contract  is  a  wrongful  act,  no  consideration  for  such  sub- 
sequent promise  will  exist.  While  in  some  jurisdictions  it  is  held 
that  the  performance  of  a  contract  is  a  consideration  for  a  sub- 
sequent promise  to  pay  additional  compensation  therefor,^'  the 
great  weight  of  modem  authority  is  to  the  effect  that  such  per- 
formance does  not  amount  to  consideration,  since  the  party  who 
has  performed  had  no  legal  right  to  do  otherwise,  although  he  had 
the  power  so  to  do.^*  The  question  whether  the  party  in  default 
who  commits  such  a  breach  as  operates  as  a  discharge  is  exercising 
his  legal  right  to  pay  damages  in  lieu  of  performance,  or  whether 
he  is  acting  wrongfully,  is  also  raised  in  cases  in  which  the  legis- 
lature has  given  the  remedy  of  specific  performance  or  injunction 
in  cases  in  which  equity  had  not  granted  such  remedies  before  the 
enactment  of  such  statute ;  and  such  statute  is  enacted  after  a  con- 
tract of  that  sort  has  been  made  and  before  an  action  has  been 
brought  to  enforce  such  contract,  or  possibly  before  a  final  judg- 
ment has  been  rendered  in  such  an  action.  Under  the  constitu- 
tional provisions  which  prevent  a  state  from  impairing  the  obliga- 
tion of  a  contract,^'  such  a  statute  is  unconstitutional  if  the  party 
who  is  in  default  had  the  legal  right  to  elect  between  performing 

«Long  V    Conklin.  75  HI    32;   New  13  See  §500. 

Oileans  v  Wardens.  11  La  Ann  244  MSee  §580 

Pee  obiter  in  Rowland  Lumber  Co.  WSee  ch   XCV. 
V.  Rote,  100  \'a.  275,  40  S.  E.  022. 
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or  paying  damages ;  while  if  his  breach  is  a  wrongful  act,  the  legis- 
lature may  grant  a  new  remedy  or  change  a  pre-existing  remedy  as 
long  as  the  substantive  rights  of  the  parties  are  not  impaired^*  In 
cases  of  this  sort  it  is  ordinarily  held  that  the  statute  which  pro- 
vides that  a  specific  performance  or  injunction  may  be  granted  does 
not  impair  the  obligation  of  a  prior  contractJ^  This  result  can  be 
reached  only  upon  the  theory  that  the  party  in  default  has  no  legal 
right  to  elect  to  pay  damages  in  lieu  of  performing  the  contract. 

It  is  true  that  damages  was  the  only  remedy  which  the  common 
law  could  give  in  the  exercise  of  its  ordinary  jurisdiction;  but  no 
reason  appears  for  making  an  arbitrary  selection  of  the  remedy 
which  the  court  was  able  to  give  at  one  stage  of  legal  development 
and  for  saying  that  the  obligation  of  the  contract  is  limited  to  this 
particular  remedy.  It  seems,  therefore,  to  be  held,  wherever  the 
question  is  really  involved,  that  the  party  in  default  has  no  legal 
right  to  break  a  valid  and  subsisting  contract;  but  that,  on  the 
contrary,  his  act  in  so  doing  is  a  wrongful  act.  What  is  ordinarily 
meant  by  the  statement  that  the  party  who  is  in  default  may  termi- 
nate the  contract  and  substitute  his  liability  to  pay  damages  for 
his  original  obligation,  is  that  the  party  who  is  not  in  default  must 
take  proper  precautions  to  mitigate  damages  wherever  this  can  be 
done  reasonably,'*  and  that  accordingly  he  must  recognize  the  fact 
of  breach  in  such  cases  and  desist  from  further  performance  on  his 
part  if  his  act  in  continuing  to  perform  after  he  knows  of  such, 
breach  will  increase  damages.^' 


16  See  cb.  XCV. 

17  See  cU.  XCV. 

It  England.  Jamal  v.  MooUa  Dawood 
Sons  &  Co.  [1916].  A.  C.  175. 

United  States.  Wicker  t.  Hoppock, 
73  U.  S  (0  Wall  )  94.  18  L  ed  762; 
Warren  v.  Stoddart,  106  Ij.  S.  224,  26 
L   ed.  1117. 

Florida.  Moaea  y.  Autuono,  56  Fla. 
400,  20  L  K   A    (N  S  )  35U.  47  So.  925. 

Kansas.  Hamilton  v  McKenna,  95 
Kan.  2()7.  L.  R  A.  1915E,  455.  147  Pac. 
1126. 

Kentucky.     Cincinnati.  New  Orleans 

6  Texas  Pac^ific  Py.  v    Rose  iKy  ),  21 
L   R    A    (NS  »  6S1,  115  S.  vV.  8:10 

Maine.     Miller  v.  Mariner's  Cburch, 

7  Me.  61. 


Massachusetts.  In^^aham  y.  Pull- 
man Co.,  190  Mass  33.  2  L.  R.  A.  (N. 
S)  1087,  76  N  E  237;  Maynard  v. 
I?oyal  Worceister  Corset  Co.,  2U0  Mass 
1,  85  N.  E  877;  Hall  v  Paine,  224 
Mass  62,  L.  R.  A.  1917C,  737,  112  x^. 
E.  153. 

New  York.  Taylor  v.  Read,  4  Paige 
(N   Y  )  561. 

West  Virginia.  Huntington  Easy 
Payment  Co  v.  Parsons.  62  W  Va.  26, 
9  L.  R  A.  (NS.j   1130,  57  S.  E   253. 

19  United  States.  Yates  v.  United 
States,  15  Ct   CI.  119  <obiter). 

Michigan.  International  Test-book 
Co  V.  Jones,  166  Mich  86,  131  N.  W. 
98;  Ayer  v.  Devlm,  179  Mich.  SI,  146 
N   W.  257. 
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While  the  party  who  is  in  default  may  demand  that  the  adver- 
sary party  refrain  from  farther  performance  so  as  not  to  increase 
damages^^  such  act  does  not  discharge  the  party  who  is  in  default 
from  liability  upon  his  contract.'^ 

If  damages  are  to  be  measured  at  the  time  fixed  by  the  contract 
for  performance,  the  party  who  is  in  default  can  not  alter  the  time 
at  which  damages  are  to  be  estimated  by  repudiating  the  contract 
in  advance.^  It  is  said,  however,  that  if  the  party  who  is  not  in 
default  elects  to  treat  a  repudiation  by  the  adversary  party  as  a 
discharge  of  a  contract  of  sale,  and  if  he  proceeds  to  settle  at  once, 
in  good  faith,  with  a  third  person  from  whom  such  property  had 
been  bought  by  the  other  two,  his  settlement,  if  in  good  faith,  is 
binding  upon  the  party  in  default;  and  the  party  who  is  not  in 
default  is  not  bound  to  wait  until  the  time  fixed  for  performance.** 

That  there  is  no  legal  right  to  break  a  contract  on  payment  of 
damages,  and  that  immunity  from  further  liability  on  payment  of 
damages  is  merely  the  consequence  of  a  system  of  remedies  which 
gives  a  money  judgment  for  damages  as  the  only  remedy  for  breach 
of  contract,  is  shown  by  the  fact  that  if  a  provision  for  a  penalty 
is  inserted  in  a  contract,  a  party  to  such  contract  can  not  evade 
liability  thereon  by  paying  such  penalty  if  the  actual  damages  ex- 
ceed the  amount  of  the  penalty.'* 


'Missouri.  Peck  v.  Kansfts  City  Metal 
Roofing  &  Corrugating  Co.,  96  Mo. 
App.  212,  70  S.  W.  169. 

Nebraska.  Hixson  Map  Co.  v.  Ne- 
braska Post  Co.,  5  Neb.  (unofT.)  388, 
flS  N.  W.  872. 

New  York.  Oark  v.  Mareiglia,  1 
Denio  (N  Y.)  317,  43  Am.  Dec.  670; 
Butler  V.  Butler,  77  N.  Y.  472,  33  Am. 
Rep   648 

North  Dakota.  Stanford  y.  McGill, 
6  N.  D  636.  38  L.  R.  A.  760,  72  N.  W. 
938;  Hart-Parr  Co.  v.  Finley,  31  N  D. 
130,  L.  R.   A.   1916E,  851,   153  N.  W. 

137. 

Vermont.  Danforth  v.  Walker,  37 
Vt  239  [s.  c,  40  Vt.  2571. 

Wisconsin.  Milwaukee  Boiler  Co.  v. 
Duncan,  87  Wis.  120,  41  Am  St.  Rep. 
33,  58  N.  W.  232;  Richards  v.  Mani- 
towoc &  Northern  Traction  Co,  140 
Wis.  85,  121  N.  W  937. 
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20  See  §3032. 

21  Rowan  v.  Hull,  55  \\\  Va.  335, 
47  S.  E.  92. 

22  Long  V.  Conklin,  7.1  111.  32;  Ivadisli 
V.  Young,  108  111.  170.  48  Am  Rep 
648. 

2aDa\idor  v.  Bradford,  129  Wis.  624. 
109  N.  W.  570. 

24  England.  Cotterel  v.  Hooke,  1 
Dougl.  97. 

United  States.  Watts  v.  Camors, 
115  U.  S.  353.  20  L.  ed.  406;  Robinson 
V.  Cathcart,  Fed.  Caa.  No.  11,946,  2 
Cranch,  C.  C.  590. 

Minnesota.  Willeston  v.  MathewH, 
66  Minn   422,  56  N.  W.  1112. 

New  Hampshire.  Morrill  v  Weeks. 
70  N.  H.  178.  46  Atl.  32. 

New  Jersey.  Gloucester  City  v. 
Eachbach,  54  N.  J.  L.  1.50,  -23  Atl.  360. 

North  Carolina.  Rhyne  v.  Rhyne, 
160  N   Car.  559,  76  S.  E.  469. 
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It  is  said  that  a  party  who  is  himself  in  default  can  not  take 
advantage  of  subsequent  breach  by  the  adversary  party.**  This 
broad  and  general  statement  must  be  understood  to  be  limited  by 
the  principles  applicable  to  subsequent  covenants  and  to  independ- 
ent covenants.**  as  well  as  by  the  principles  applicable  to  breach  of 
vital  terms  and  to  breach  of  minor  terms." 


§  3025.  Bight  of  election  in  case  of  breach.  Even  if  the  breach 
is  of  such  a  type  that  it  may  operate  as  a  discharge  of  the  con- 
tract.^ it  does  not  have  this  effect  automatically,  at  least  as  long  as 
damages  are  not  increased  by  failure  to  treat  the  contract  as  dis- 
charged.* Breach  by  one  party  gives  the  adversary  party  an  elee 
lion  in  so  far  as  his  exercise  of  the  right  of  election  does  not  in- 
crease the  damages  resulting  from  the  breach.'    On  the  one  hand. 


Oregon.  Pengra  v  Wheeler,  24  Or. 
532.  21  L.  R.  A.  72C.  34  Pac   354 

Pennsylvania.  Moore  v  Colt,  127 
Pa.  St.  28i».  14  Am.  St  Rep  8-15.  18 
Atl.  8 

Texas.  Commerce  Milling  &  Graiu 
Co  V  Morris,  27  Tex.  Civ  App  553, 
65  S   W.  1118 

25 Myers  v.  Gross  51)  111.  430;  Graf 
V.  Cunningham,  109  N  Y  SCO,  16  X. 
E  55i;  Wright  v.  Reubens  133  X  Y. 
298,  31  N  E  215;  Hatton  v  Johnson, 
83  Pa    St.  219. 

26  See  §§  2951  et  seq.  and  2971  et  seq. 

27  See  §§  2981  et  seq 

1  See  §§  2881  et  seq. 

2  England.  General  Billpo^ting  Co. 
v    Atkinson  [19091.  A.  C.  118. 

United  States.  World's  Fair  Mining 
Co.  V.  Powers,  224  U  S  173.  5G  L  pd. 
717;  In  re  Hellams,  223  Fed.  400; 
Feick  V.  Stephens,  250  Fed.  185. 

Arkansas.  Fletcher  v.  Verser,  79 
Ark.  271.  116  Am.  St.  Rep.  75,  90  S. 
W.  384. 

Georgia.  Chamberlin  v.  Bootli,  135 
Ga.  719,  35  L.  R.  A.  (N.S.)  1223,  70 
S.  E.  509. 

Iowa.  Mail  &  Times  PiiMishinpr  Co. 
V    Marks,  125  Ta.  622,  101  N.  W.  458. 

Louisiana.  T)es  Allemands  Lumber 
Co.  V.  Morgan  City  Timber  Co.,  117 
La   1,  41  So.  332;  Murray  v.  Barnhart, 


117    La     1023,   42   So.   4S9;    Jenninge- 
Heywood   Oil   Syndicate   v    Houi*«iere- 
Latreille  Oil  Co,  119  La.  793.  44   So 
481 

Massachusetts.  Clark  y.  Gulesian, 
197  Mass   492.  84  N.  E.  94. 

Michigan.  Gates  v  Detroit  &  ]ilack- 
inac  Ry.  Co,  147  Mich  523,  111  N. 
W.  101 

Nebraska.  Fahey  v  Updike  Eleva- 
tor Co .  —  Keb   — ,  171  N.  W.  60 

Nevada.  Bradley  v  Nevada -Califor- 
nia-Oregon Ry.,  —  Nev.  — ,  178  Pac. 
906. 

New  York.  Shaw  v.  Republic  Life 
Ins.  Co,  69  N.  Y.  280;  Elterman  v. 
Hyman,  192  N.  Y  113,  84  N.  E  937; 
Rosenthal  Paper  Co.  v.  National  Fold- 
innr  Box  &  Paper  Co.,  220  N.  Y.  313, 
123  N.  E.  706. 

Washington.  Kennedy  v.  Meilicke 
(\alcul;itor  Co.,  90  Wash.  238,  155  Pac. 
1043. 

West  Virginia.  Dorr  v.  Midelbur^, 
05  W.  Va.  778,  23  L.  R.  A.  (N.S.)  987, 
05  S.  E.  97. 

3  England.  General  Billposting  Co. 
V.  Atkinson   [10091.   A.  C.  118. 

United  States.  World's  Fair  Mining 
Co.  V.  Powers,  224  I^.  S.  173,  56  L.  ed. 
717;  In  re  Hellams,  223  Fed.  460; 
Feick  V.  Stephens,  250  Fed.  185. 
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in  case  of  breach  whkh  may  operate  as  a  discharge  of  the  con- 
tract/ the  party  who  is  not  in  default  may  treat  the  contract  as 


Arkansas.  Fletcher  v.  Veraer,  79 
Ark.  271,  116  Aid  St.  Kep.  75,  06  S. 
W.  384. 

Louisiana,  Dea  Allemands  Lumber 
Co.  V  Morgan  City  Timber  Co.,  117 
La  1,  41  So.  332;  Murray  t  Barn- 
hart,  117  La.  1023,  42  So  489;  Jen- 
nings-Heywood  Oil  Syndicate  v  Hous- 
eiere-Latretlle  Oil  Co.,  119  La  793,  44 
So.  481. 

Kassachusetts.  Clark  v.  Gulesian, 
197  Mass.  492.  84  K  E  94. 

Michigan.  Gates  v  Detroit  &  Mack- 
inac Ry.  Co.,  147  Mich.  623,  111  N. 
W    101. 

Nebraska.  Fahey  ▼.  Updike  Eleva- 
tor Co ,  —  Neb  — ,  171  N   W   50. 

Nevada.  Bradley  ▼  Nevada -Califor- 
nia-Oregon Ry.,  —  Nev.  — ,  178  Pac 
906. 

New  York.  Shaw  ▼.  Republic  Life 
Ins.  Co.,  69  N.  Y.  286;  Elterman  v. 
Hyman,  192  N  Y  113,  84  N  E  937; 
Rosenthal  Paper  Co.  ▼.  National  Fold- 
ing Box  &  Paper  Co..  226  N.  Y.  313. 
123  N   E.  766 

Washington.  Kennedy  v.  Meilicke 
Calculator  Co.,  90  Waah  238,  155  Pac. 
1043 

''The  promisee,  if  he  pleases,  may 
treat  the  notice  of  intention  as  in- 
operative, and  await  the  time  wlien 
the  contract  is  to  be  executed  and 
then  hold  the  other  party  responsible 
for  all  the  consequences  of  non-per- 
formance; but  in  that  case  he  keeps 
the  contract  alive  for  the  benefit  of 
the  other  party  as  well  as  his  own; 
be  remains  subject  to  all  his  own  obli- 
gations and  liabilities  under  it,  and 
enables  the  other  party  not  only  to 
complete  the  contract,  if  so  advised, 
notwithstanding  his  previous  repudia- 
tion of  it,  but  also  to  take  advantapre 
of  any  supervening  circumstance  which 
would  justify  him  in  declining  to  com- 
plete it.  On  the  other  hand,  the 
promisee    may,    if    he   thinks    proper, 


treat  the  repudiation  of  the  other 
party  as  a  wrongful  putting  an  end 
to  the  contract,  and  may  at  once  bring 
his  action  as  on  a  breach  of  it;  and  in 
such  action  he  will  be  entitled  to  such 
damages  as  would  have  arisen  from 
the  non- perform  a  nee  of  tlic  contract 
at  the  appointed  time,  subject,  how- 
ever, to  abatement  in  respect  of  any 
circumstance  which  may  have  afforded 
him  the  means  of  mitigating  his  loss" 
Frost  V.  Knight,  L  R  7  Ex  111.  112 
[quoted  in  Hoehm  v.  Borst,  178  L/.  S. 
1,  11,  44  L.  ed.  958]. 

'It  is  well  settled  that,  where  one 
party  repudiates  the  contract  and  re- 
fuses longer  to  be  bound  by  it.  the  in- 
jured party  has  an  election  to  pursue 
either  of  three  remedies:  he  may  treat 
the  contract  as  rescinded,  and  recover 
upon  quantum  meruit  eo  far  as  he  has 
performed;  or  he  may  keep  the  con- 
tract alive  for  the  benefit  of  both  par- 
ties, being  at  all  times  himself  ready 
and  able  to  perform,  and  at  the  end 
of  the  time  specified  in  the  contract 
for  performance  sue  and  recover  un- 
der the  contract;  or  he  may  treat  the 
repudiation  as  putting  an  end  to  the 
contract  for  all  purposes  of  perform- 
ance, and  sue  for  the  profits  he  would 
have  realized  if  he  had  not  been  pre- 
vented from  performing.  In  the  latter 
case  the  contract  would  be  continued 
in  force  for  that  purpose.  Where, 
however,  the  injured  party  elects  to 
keep  the  contract  in  force  for  the  pur- 
pose of  recovering  future  profits, 
treating  the  contract  as  repudiated  by 
the  other  party,  in  order  to  such  re- 
covery the  plaintiff  must  allege  and 
prove  performance  upon  his  part,  or  a 
legal  excuse  for  non-performance." 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Rich- 
ards, 152  111.  59,  30  L.  R.  A.  33,  33 
N.  E.  773  [quoted  in  Longfellow  v. 
Huffman,  49  Or.  486,  90  Pac.  907]. 

4  See  §§  2882  et  seq. 
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discharged.^  On  the  other  hand,  if  the  party  not  in  default  will 
not  increase  damages  by  so  doing,  he  may  treat  the  breach  as  not 
aflfecting  the  continued  existence  of  the  contract,  and  the  contract 
as  still  being  in  force.* 

Election  to  take  either  of  these  alternative  rights  operates  as  a 
waiver  of  the  other.  In  general  usage,  however,  waiver  is  used  to 
denote  the  election  to  treat  the  contract  as  in  effect  and  to  waive 
the  right  to  treat  it  as  discharged ;  and  almost  never  of  the  election 
to  treat  the  contract  as  discharged  and  to  waive  the  right  to  treat 
it  as  still  in  effect.^ 


§  3026.  What  amounts  to  election  in  case  of  breach.  Election 
to  treat  breach  as  a  discharge  of  the  contract  consists  in  words  or 
conduct  which  show  unequivocally  that  the  party  who  has  such 
right  of  election  intends  to  treat  the  contract  as  discharged.'  The 
election  of  the  party  who  is  not  in  default  to  treat  the  breach  by 
the  adversary  party  as  discharging  the  party  not  in  default  from 
the  performance  of  subsequent  covenants,  does  not  of  itself  amount 
to  an  election  on  his  part  to  treat  the  contract  as  discharged  so  as 
to  prevent  him  from  maintaining  an  action  on  the  contract  for  the 
breach  thereof.*  If  a  life  insurance  company  has  repudiated  lia- 
bility upon  its  contract,  the  fact  that  subsequent  premiums  were 

See,  on  this  subject,  Codification  of 
the  Doctrine  of  Eeecission,  by  Francis 
M.  fiurdick,  4  ColumVia  Law  Review, 
2G4,  and  Kescission  of  Executory  Con- 
tracts,  by  C.  B.  M  orison,  2S  Law 
Quarterly  Review,  398. 

•  In  re  Hellams,  223  Fed  460;  Feick 
V.  Stephens,  250  Fed  185;  Chamberlin 
V.  Booth,  135  Ga.  719,  35  L.  R.  A.  (N. 
8.)  1223,  70  S.  E.  569;  Mail  &  Timea 
Publishing  Co.  v.  Marks,  125  la.  622, 
101  N.  W.  458;  Shaw  y.  Republic  Life 
Ins  Co,  69  N.  Y  286;  Rosenthal  Pa- 
per Co.  V.  National  Folding  Box  &  Pa- 
per Co.,  226  N.  Y.  313,  123  N.  E.  766. 

7  See  §3037. 

1  Shaw  y  Republic  Life  Insurance 
Co.,  69  N..  Y.  286. 

2  Shaw  y  RepubHo  Life  Insurance 
Co.,  69  N.  Y.  286. 

See  §§  3063  et  seq. 


I  United  States.  Harriman  National 
Bank  y.  Seldomndge,  249  U.  S.  1,  — 
L.  ed.  — ;  Shubert  v.  Rosenberger,  204 
Fed.  934,  45  L.  R   A.  (N.S.)   1062. 

Arkansas.  Fletcher  y.  Verser,  79 
Ark  271,  116  Am.  St.  Rep.  75,  96  S. 
W.  384. 

lUinois.  Piacek  y.  Pisa,  231  111.  522, 
14  L   R.  A.  (N.S.)  637,  83  N.  E.  221. 

Kentucky.  Seventh  St.  Planing  Mill 
Co.  y.  Schaefer  (Ky.),  99  S.  W.  341, 
80  Ky   L  Rep  623. 

Maryland.  Ady  y.  Jenkins,  —  Md 
— ,  104  Atl   178.  ' 

Nevada.  Bradley  v.  Nevada-Oalifor- 
nia-Oregon  Ry.,  —  Nev.  — ,  i78  Pac. 
006. 

New  York.  Elterman  v.  Hyman, 
192  N.  Y.  113,  84  N.  E.  937. 

Washington.  Garey  v.  Pasco,  89 
Wash.  382,  164  Pac.  433;  Biehop  v.  T. 
Ryan  Const.  Co.,  106  Wash.  254,  180 
Pac.  126. 
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neither  paid  nor  tendered  does  not  prevent  the  beneficiary  from 
bringing  an  action  upon  the  policy  to  recover  the  amount  thereof 
less  the  unpaid  premiums,  on  the  death  of  the  insured.' 

If  the  declarations  of  the  party  who  is  not  in  default  indicate 
an  election  to  treat  the  contract  as  discharged,  but  his  conduct  in 
continuing  to  accept  benefits  thereunder  indicates  that  he  elects  to 
treat  it  as  in  effect  and  that  he  waives  his  right  to  treat  such 
breach  as  a  discharge,*  the  inference  drawn  from  his  conduct  pre- 
vails over  the  inference  from  his  declarations.*  Under  a  contract 
by  which  B  agrees  to  advance  certain  funds  to  A,  A's  conduct  in 
accepting  advances  waives  B's  default  in  not  advancing  as  large 
amounts  as  he  had  agreed  to  advance;  and  even  if  A  has  notified 
B  that  he  will  terminate  the  contract  because  of  B's  default,  his 
conduct  in  continuing  to  accept  advances  operates  as  a  waiver  of 
such  notice.* 

Many  of  the  questions  involved  in  the  nature  of  election  are  con- 
sidered in  connection  with  the  election  of  the  party  in  default  to 


3  Shaw    V.    Republic    Life    Insurance 
Co.,  69  N.  Y.  286. 

'There  is  no  doubt  that  the  defend- 
ant  repudiated  aU   obligation  to  the 
plaintiff,  and  so  declared  to  her.     It 
would  have  been  a  useless  act  for  her 
after  that  to  have  sought  the  defend- 
ant and  made  offer  to  pay  the  annual 
premium.     Kor  need   she,  though  the 
defendant  had  refused  future  perform- 
ance, act  with  effect  until  the  death 
of  her  husband,  the  event  which  was 
contemplated  by  the  contract  as  giv- 
ing immediate  right  of  action.    It  was 
then   she  sustained  the   injury  which 
was  the  cause  of  damage  to  her,  by 
the  non-performance  by  the  defendant 
of  their  contract.     (See,  in  this  par- 
ticular,  the   remarks   and   illustration 
per  Orover,  J.   TBurtis  v.  Thompsonl, 
in  42  N.  Y.   [2461.)     We  do  not  per- 
ceive that  it  alters  the  rule  we  have 
stated,  that  thie  contract  is  one  of  life 
insurance,  and  that  there  might  occur 
several   or  many   occasions   when   by 
its    stipulations    the    plaintiff    might 
have  precedent  conditions  to  fulfill.  It 
Is  no  more  incumbent  upon  a  party  to 


such  a  contract  to  offer  performance 
of  the  conditions  precedent,  becau:<>o 
they  are  many  and  of  periodical  recur- 
rence, than  upon  the  promisee  who  haa 
but  one  act  to  perform  The  declara- 
tion of  the  promiseor  that  he  will  not 
perform  is  an  excuse  for  not  offering 
to  perform  many  and  successive  con- 
ditions, as  well  as  one.  For  the  same 
reason  exists  at  the  occurrence  of  each 
period  for  performance  that  it  would 
be  useless  and  unavailing  to  make 
tender  while  the  declaration  wae  not 
withdrawn  (see  Crist  v.  Armour,  34 
Barb.,  378)."  Shaw  v.  Republic  Life 
Insurance  Co.,  69  N  Y.  286. 
4  See  §§  3037  et  seq. 

•  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  186  N.  Y.  89,  78  N.  E.  701. 

For  cases  in  which  acceptance  of 
benefits  precedes  the  attempt  to  treat 
the  breach  as  a  discharge,  see  Perry 
V.  Ayres,  159  Oal.  414,  114  Pac.  46; 
Pacific  Timber  Co.  v.  Iowa  Windmill 
&  Pump  Co.,  135  la.  308,  112  N.  W. 
771. 

•  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  186  N.  Y.  89.  78  N.  E.  701. 
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treat  the  contract  as  still  in  effect;  and  in  accordance  with  gen- 
eral usage,  they  are  discussed  under  waiver.' 

§3027.  Meaning  of  "rescission"  for  breach.  In  some  cases 
the  election  to  treat  the  contract  as  discharged  is  spoken  of  as 
rescission;^  or  it  is  said  that  the  contract  is  canceled,*  or  termi- 
nated.^ In  other  jurisdictions  the  term  ^'rescission"  seems  to  be 
limited  to  the  discharge  of  a  contract  by  the  subsequent  agreemi  nt 
ot  the  parties.^  In  other  jurisdictions  rescission  is  distingui^ncd 
from  the  election  to  treat  the  contract  as  disi-narged  for  the  pul^ 
pose  of  refusing  further  performance  and  of  bringi.ig  an  action  to 
recover  damages  for  breach  of  the  contract  •  To  rescind  a  contract 
is  said  to  be  ''to  put  it  at  an  end  as  if  it  had  never  been/'  as  dis- 


1  See  §§  3037  et  seq. 

1  California.  Ferguson  ▼.  Edgar,  178 
Cal.  17,  171  Pac.  1061. 

Massachusetts.  Clark  v.  Gulesian, 
197  Mass.  492,  84  K.  £.  04. 

Ohio.  Seeds  ▼.  Simpson,  16  O.  6. 
321. 

Oklahoma.  Hart-Parr  Co.  v.  Dun- 
can, —  Okla.  — ,  4  A.  L.  R.  1434,  181 
Pac.  288.  For  a  discussion  of  the 
meaning  of  '"rescind,"  see  Cavanagh  t. 
Ridgefield,  —  N.  J.  — ,  109  AtL  615. 

2Harriman  Nstional  Bank  y.  Sel- 
domridge,  249  U.  S.  1,  —  L.  ed.  — . 

3Garey  v.  Pasco,  89  Wash.  382,  154 
Pac.  433. 

4  Hochster  v.  De  la  Tour,  2  £1.  &  Bl. 
678;  McAllister  ^man  Co.  v.  Mat- 
thews, 167  Ala.  361,  140  Am.  St.  Rep. 
43,  52  So.  416;  Adams  v.  Guiraud,  — 
Colo  — ,  169  Pac.  580;  Elterman  v. 
Hyman,  192  N    Y.  113,  84  N.  E.  937. 

''Nothing  is  better  settled  than  that 
one  party  to  an  executory  contract,  in 
the  absence  of  fraud  or  a  special  rea- 
son, can  not  rescind.  To  rescind  by 
agreement,  the  agreement  must  be 
mutual,  and  by  all  the  necessary  par- 
ties to  the  original  contract.  Such 
rescission  must  be  with  the  clear 
knowledge  and  understanding  of  the 
parties.  The  same  degree  of  proof  of 
rescission  will  be  required  as  in  case 


of  proof  of  the  ctm tract  alleged  to 
have  been  rescinded  The  burden  to 
prove  an  agreement  to  rescind  is  upon 
the  party  alle'ring  it  *'  Adams  v. 
Guiraud,  —  Colo    — ,  160  Pac.  580. 

•  Clark  V.  Gulesian,  107  Mass.  402, 
84  N.  E  04;  Elterman  v.  Hyman,  102 
N.  Y.  113,  84  N   E.  037. 

"The  right  of  one  party  to  a  con- 
tract of  sale  to  be  excused  from  fur- 
ther performance  where  the  other 
party  has  absolutely  refused  to  per- 
form 16  distinct  from  a  right  to  re- 
scind, as  upon  such  refusal  the  inno- 
cent party  has  the  right  to  recover 
damages  for  the  injiu'y  suffered,  but 
if  rescission  has  taken  place  the  con- 
tract then  ceases  to  exist,  and  not 
even  nominal  damages  can  be  recov- 
ered. AMiiteside  v.  Brawley,  152  Mass. 
133;  Speirs  v.  Union  Drop  Forge  Co.» 

180  Mass.  87.  For  this  reason  when 
the  vendor  refused  to  perform,  the  de- 
fendants not  only  became  entitled  to 
recover  such  damages  as  had  been 
caused  by  the  breach,  but  were  ex- 
cused from  further  performance  upon 
their  part.  Hapgood  v.  Shaw,  105 
Mass.  276;  National  Machine  &  Tool 
Co.  V.   Standard  Shoe  Machinery  Co., 

181  Mam.  275;  United  States  v.  Peck« 
102  U.  S.  64."  Eamshaw  v.  Whitte- 
more,  194  Mass.  187,  80  N.  E.  520. 
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tinguishcd  from  treating  '*the  contract  as  ended  merely  for  pur- 
poses of  further  performance/'  holding  **the  wrongdoer  liable  for 
the  damages  sustained  by  reason  of  the  repudiation/'*  In  this 
sense  of  the  term,  rescission  is  used  as  equivalent  to  the  election 
to  treat  the  contract  as  discharged  so  that  it  does  not  measure  the 
rights  of  the  parties,  leaving  one  or  both  of  the  parties  to  their 
rights  in  quasi-contractJ  If  the  vendee  elects  to  treat  the  default 
of  the  vcLuor  as  a  discharge  of  the  contract,  and  if  the  vendee  then 
seeks  to  enforce  a  lien  for  the  purchase  price  of  realty,  this  is  said 
not  to  be  rescission,  although  the  vendee  treats  the  contract  as  dis- 
charged.*   If  ''rescission"  is  used  in  the  sense  of  treating  the  con- 


<HoU  V.  United  Security  Life  In- 
Bunince  &  Tru^t  Co.,  70  N.  J.  L.  6S5, 
21  £»  R.  A.  (N.S  )  691,  72  Ail.  301. 

7  Hark  v.  Guiesian,  197  Mass.  492, 
84  N.  E.  94;  Elterman  v.  Hyman,  102 
N.  Y.  113.  84  N.  E  937. 

See  ch.  LXXXVIII. 

•  Elterman  v.  Bjman,  192  N.  Y.  113, 
84  N.  E.  937. 

"It  18  insisted  that  tbe  whole 
agreement  U  to  be  taken  together 
and  completely  performed  or  wholly 
rescindeu,  and  that  resciMion  by  the 
vendee  destroys  the  contract  in  toto 
and  ab  initio.  The  same  argument 
was  urged  by  counsel  in  Rose  v. 
\Vat8on  (10  H  L.  Cas.  672),  and  the 
complete  answer  of  Lord  Westbury 
has  already  been  quoted.  None  of 
the  authorities  relating  to  the  lien 
of  a  vendee,  and  we  have  cited  but 
few  out  of  many,  seem  to  regard  the 
doctrine  of  rescission  as  at  all  appU« 
cable  to  the  subject.  This  is  not  an 
action  at  law  resting  on  rescission  by 
which  an  election  is  made  to  declare 
the  contract  void  in  its  inception, 
but  a  suit  in  equity  resting  on  the 
equitable  principle  that  the  vendee 
by  the  contract  and  payment  ac- 
quired an  interest  in  the  land.  Re«t 
8ci6sion  'was  neither  alleged'  nor  found 
and  as  the  affirmance  was  unani- 
mous we  can  not  look  into  the  evi- 
dence for  further  facts.  The  vendee 
does  not  elect  to  nullify  the  contract 


nor  seek  remission  to  his  original 
rights  when  he  asserts  his  acquired 
rights,  depending  wholly  on  the  con- 
tract and  his  action  thereunder,  lie 
recognizee  the  contract  as  a  subsist- 
ing obligation,  valid  in  its  inception 
and  still  in  force,  and  founds  his 
entire  claim  for  relief  on  the  theory 
that  because  it  is  valid  and  he  has 
made  payments  on  it  as  required  by 
it,  he  has  become  an  owner  of  the 
land  in  equity  to  the  extent  of  such 
payments.  He  accepts  'the  situation 
which  the  wrongdoing  of  the  other 
party  has  brought  about/  and  tries 
to  get  out  of  the  land  what  he  paid 
on  it  under  the  contract.  The  termi- 
nation of  a  contract  as  to  the  future 
by  one  party  owing  to  the  default 
of  the  other  ia  a  rescission  neither 
ab  initio,  nor  in  any  true  sense. 
Hurst  V.  Trow  P.  &  B.  Co.,  2  Misc. 
Rep.  361,  366,  142  N.  Y.  637.  If  it 
were,  it  would  involve  the  surrender 
of  possession  taken  pursuant  to  a 
provifrion  authorizing  it  and  the 
abandonment  of  all  improvements 
made  while  in  possession.  The  ven- 
dee does  not  rescind  when  without 
fault  he  goes  into  a  court  of  equity 
and  insists  on  a  right  springing  from 
the  contract  and  payment  thereon 
pursuant  to  its  terms.  He  does  not 
repudiate  the  contract,  but  stands  on 
it  and  affirms  it  as  the  foundation 
of  the  right  he  seeks  to  enforce,  as 
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tract  as  inoperative  from  the  beginning,  the  act  of  the  party  who 
is  not  in  default  in  bringing  an  action  to  recover  damages  for  the 
breach  thereof  is  said  to  show  his  election  not  to  rescind* 

§  3028.  Duty  to  elect  in  case  of  breach.  On  the  happening  of 
a  breach  which  may  amount  to  a  discharge,  the  party  who  is  not 
in  default  must  elect  between  treating  the  contract  as  discharged 
and  treating  the  contract  as  still  in  effect,  so  that  he  may  demand 
a  further  performance  thereof,^  as  long  as  the  election  to  treat  the 
contract  is  in  effect  does  not  increase  damages.  The  party  who 
has  a  right  to  elect  whether  or  not  he  will  treat  the  contract  as 
discharged  has  a  reasonable  time  in  which  to  exercise  such  right 
of  election,^  and  he  must  exercise  such  right  of  election  within  a 
reasonable  time.' 


fully  afl  if  he  sought  entire  specific 
performance.  He  does  not  abandon 
his  equitable  ownership  by  trying  to 
assert  it  in  the  only  way  that  it  can 
be  asserted.  The  contract  has  been 
performed  by  him,  wholly  it  may  be, 
or  in  part,  as  in  the  case  before  us, 
and  as,  owing  to  the  fault  of  the 
vendor,  he  can  not  have  the  full  per- 
formance to  which  he  is  entitled,  he 
asks  for  partial  performance  by  the 
enforcement  of  the  trust  created  by  the 
contract  and  payment  as  provided 
thereby.  He  does  not  sue  for  money 
had  and  received,  but  to  enforce  a  lien 
on  land  into  which  the  money  went. 
Nor  does  he  rescind  the  contract,  which 
is  the  source  of  his  lien,  by  seeking 
to  enforce  it  to  the  only  extent  now 
possible,  owing  to  the  breach  by  the 
vendor,  but  he  demands  that  equity 
should  gi^e  him  the  interest  in  the 
land  that  he  acquired  by  the  contract 
and  payment.  The  denial  of  that 
right  would  be  an  encouragement  to 
"wrongdoing,  and  to  hold  that  an  at- 
tempt to  foreclose  the  equitable  lien 
is  a  rescission  of  the  contract  would 
deny  the  right  in  all  cases,  including 
those  in  which  the  vendee  is  in  pos- 
session and  has  made  improvements.'* 
Elterman  v.  Hyman,  192  N.  Y.  113, 
84  N.  E.  937. 
"Ai^ain  it  is  urged  that  there  can 


be  no  lien  in  the  present  case,  under 
the  authority  of  Ankeny  v.  Clark,  1 
Wash.  649,  20  Pac  583,  and  Jones  v. 
Grove,  70  Wash.  19,  135  Pac.  488, 
since  it  was  held  in  these  cases  that, 
where  a  contract  has  been  rebcinded, 
it  is  at  an  end,  and  no  rights  exist 
under  it.  The  contention  assumes 
that,  in  the  present  case,  there  has 
been  a  rescission  of  the  contract  of 
purchase.  But  this  is  not  the  fact. 
On  the  contrary,  the  very  suit  ia 
founded  on  the  assumption  of  an 
existing  contract  and  a  breach  there- 
of, which  will  result  in  a  loss  to  the 
plaintiff  if  the  relief  she  seeks  is  not 
granted.  A  rescission  in  the  sense 
that  each  of  the  parties^  will  be  re« 
lieved  from  the  obligations  of  the 
contract  may  be  a  part  of  the  final 
decree,  but  it  is  plain  that  no  re- 
scission has  as  yet  taken  place.*' 
Ihrke  v.  Continental  L.  Ins.  &  Invest. 
Co.,  91  Wash.  342,  L.  R.  A.  1916F, 
430,  157  Pac.  866. 

•  Mundt  V.  Simpldns,  81  Neb.  1, 
116  N.  W.  325. 

1  Des  AUemands  Lumber  Co.  ▼.  Mor- 
gan City  Timber  Co.,  117  La.  1,  41 
So.  332. 

2  Milwaukee  Boston  Store  ▼.  Kats, 
153  Wis.  492,  140  N.  W.  103a 

3  Alger- Fowler  Co.  v.  Tracy,  98 
Minn.  432.  107  N.  W.  1124. 
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§3029.  Notice  of  election  to  treat  breach  as  discharge.    The 

party  who  elects  to  take  advantage  of  breach  on  the  part  of  the 
adversary  party  as  a  discharge  of  the  contract  is  bound  to  give 
proper  notice  of  his  election  to  treat  the  contract  as  discharged, 
unless  the  circumstances  are  such  that  the  party  in  default  must 
be  assumed  to  have  known  of  such  election.^  The  duty  to  give 
notice  is  especially  clear  where  the  party  in  default  is  proceeding 
to  perform  and  will  be  put  to  additional  and  unnecessary  expense 
if  such  notice  is  not  given.* 

If,  on  the  other  hand,  the  breach  is  one  which  amounts  to  a  total 
failure  of  consideration  and  there  are  no  executory  covenants  in 
the  performance  of  which  the  party  who  is  in  default  can  incur 
additional  expense,  notice  of  an  election  to  treat  the  contract  as 
discharged  is  not  necessary.*  If  A  has  lent  money  to  B  in  reliance 
upon  B's  promise  to  execute  a  note  therefor  and  to  deliver  certain 
security  for  the  payment  of  such  obligation,  B's  failure  to  execute 
such  note  and  to  deliver  such  security  is  a  breach  of  such  a  char- 
acter that  it  is  not  necessary  for  A  to  give  notice  to  B  of  his  elec- 
tion to  treat  the  contract  as  discharged,  before  bringing  an  action 
to  recover  the  amount  thus  lent.* 

Notice,  where  necessary,  must  be  unequivocal.'  Notice  of  dis- 
satisfaction with  the  performance  which  has  been  tendered  is  not 
equivalent  to  notice  of  an  election  to  treat  the  contract  as  dis- 
charged by  reason  of  such  default* 

§3030.  Effect  of  election— Election  to  treat  contract  as  dis- 
charged. When  the  election  is  made  with  full  knowledge  of  the 
facts,  it  is  final ;  ^  and  the  election  of  one  of  these  rights  operates 


1  Hennery  v.  Bacon,  137  U.  S.  78, 
34  L.  ed.  605;  Watson  y.  Brown,  113 
la.  308,  86  N.  W.  28;  St.  Regis  Paper 
Co.  V.  Santa  Clara  Lumber  Co.,  186  K. 
Y.  80,  78  N.  R  701 ;  Seeds  ▼.  Simpson, 
16  O.  S.  321. 

2  Seeds  y.  Simpson,  16  0.  S.  321. 
3Winningham  v.  Tnieblood,  149  Mo. 

572,  51  S.  W.  309. 

4Winningham  y.  Tnieblood,  140  Mo. 
572,  51  S.  W.  309. 

■  Seeds  ▼.  Simpson,  16  O.  S.  321. 

•  Seeds  y.  Simpson,  16  0.  S.  321. 

1  United  States.  Lima  Locomotive  & 
Machine  Co.  y.  National  Steel  Castings 


Co.,  155  Fed.  77,  11  L.  R.  A.  (N.S.) 
713;  Graham  y.  United  States,  188 
Fed.  651. 

Arkansas.  Rodgers  y.  Wise,  106 
Ark.  310,  43  L.  R.  A.  (N.S.)  1000,  153 
S.  W.  253. 

Louisiana.  Des  Allemands  Lumber 
Co.  y.  Morgan  City  Timber  Co.,  117 
I-a.  1,  41  So.  332. 

Washington.  Croup  y.  Humboldfe 
Quartz  A  Placer  Mining  Co.,  87  Wash. 
248,  L.  R.  A.  1018A,  537,  151  Pac.  403. 

Wisconsin.  Milwaukee  Boston  Store 
V.  Katz,  163  Wis.  492,  140  N.  W.  103S. 
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as  a  waiver  of  the  other  alternative  and  inconsistent  right.'  The 
election  of  the  party  not  in  default  to  treat  the  contract  as  dis- 
charged operates  as  a  final  discharge  of  the  contract  in  the  absence 
of  a  subsequent  waiver  thereof  acquiesced  in  by  both  parties.*  If 
a  breach  by  the  promisor  is  accepted  as  discharge  by  the  promisee, 
the  subsequent  offer  of  the  promisor  to  perform  does  not  prevent 
the  contract  from  operating  as  a  discharge;*  nor  does  it  give  the 
promisor  the  right  to  recover  on  the  contract ;  •  nor  does  it  prevent 
him  from  being  liable  for  breach  of  such  contract.'  A  breach  of  a 
contract  of  employment  which  amounts  to  total  discharge,  and 
which  is  so  treated  by  the  employe,  operates  as  a  discharge  of  a 
covenant  on  the  part  of  the  employe  not  to  compete  with  his  former 
employer  after  the  termination  of  his  employment.^  If  the  party 
who  is  not  in  default  elects  to  treat  the  breach  of  the  adversary 
party  as  a  discharge,  he  can  not  enforce  a  covenant  for  liquidated 
damages  as  far  as  such  damages  are  incurred  after  such  ejection  to 
treat  the  contract  as  discharged ;  •  nor  can  he  recover  instalments 
which  come  due  under  the  contract  after  he  has  elected  to  treat  it 
as  discharged ;  •  nor  can  he  recover  the  full  contract  price  as  if  he 
had  performed  in  full.^®  If  the  party  who  is  not  in  default  has 
elected  to  treat  the  breach  as  a  discharge  and  has  entered  into 
other  contracts  which  would  prevent  him  from  performance  of  the 


2  See  §§  3037  et  seq. 

3  Lima  Locomotive  &  Machine  Co.  y. 
National  Steel  Castings  Co.,  165  Fed. 
77,  11  L.  R.  A.  (N.S.)  713;  Des  Alle- 
mandn  Lumber  Co.  v.  Morgan  City 
Timber  Co.,  117  La.  1,  41  So.  332; 
Murray  v.  Barnhart,  117  La.  1023,  42 
So.  489;  Croup  v.  Ilumboldt  Quartz  & 
Placer  Mining  Co.,  87  Wash.  ^8,  L. 
R.  A.  1918A,  537,  151  Pac.  403;  Garey 
V.  Pasco,  89  Wash.  382,  154  Pac.  433. 

4  Contract  to  furnifc^h  certain  articles. 
Lima  Locomotive  &  Machine  Co.  v. 
National  Steel  Castings  Co.,  155  Fed. 
77,  11  L.  R.  A.  (N.S.)  713. 

Contract  to  convey  realty.  Clover 
T.  Gottlieb,  60  La.  Ann.  568,  23  So. 
459. 

Oil  lease  containing  covenant  to  drill 
a  well  in  a  certain  time.  Murray  v. 
Bamhart,  117  La.  1023,  42  So.  489. 


Contract  for  constructing  water- 
works. Grand  Haven  v.  Waterworks, 
99  Mich.  106,  67  N.  W.  1075. 

Breach  by  employe  of  contract  of 
employment.  Tennessee  Mfg.  Co.  v. 
James,- 91  Tenn.  154,  30  Am.  St.  Rep. 
865,  15  L.  R.  A.  211,  18  S.  W.  262.. 

8  The  Akaba,  54  Fed.  197. 

CLima  Locomotive  &  Machine  Co.  v. 
National  Steel  Castings  Co.,  155  Fed. 
77,  11  L.  R.  A.  (N.S.)  713;  Emack  v. 
Hughes,  74  Vt.  382,  52  AtL  1061. 

7  General  Billposting  Co.  y.  Atkia- 
Bon  [1909],  A.  C.  118. 

•  Garey  v.  Pasco,  89  Waeh.  382,  154 
Pac.  433. 

9  Croup  V.  Humboldt  Quartz  & 
Placer  Mining  Co.,  87  Wash.  248,  L.  R. 
A.  1918A,  537,  151  Pac.  493. 

lORodgers  v.  Wise,  106  ArV  310,  49 
L.  R.  A.  (N.S.)  1009,  153  S.  W.  863. 
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contract  which  is  thus  discharged,"  or  if  he  has  so  acted,  in  order 
to  mitigate  damages,  that  it  is  no  longer  practicable  for  him  to 
perform,^^  he  can  not  thereafter  be  put  in  default  by  the  demand 
of  the  party  who  was  originally  in  default  that  he  continue  to 

perform. 

If  the  party  who  is  not  in  default  elects  to  treat  the  breach  as  a 
discharge  of  the  contract,  which  enables  him  to  recover  what  he 
has  furnished  under  the  contract  on  the  theory  of  quasi-contract, 
he  is  precluded  by  such  election  from  treating  the  contract  as  in 
force  for  the  purpose  of  enabling  him  to  recover  damages  which 
arise  solely  from  the  failure  of  the  adversary  party  to  perform  the 
covenants  upon  his  side,^'  or  to  recover  the  price  fixed  by  the  con- 
tract, on  the  theory  that  the  contract  is  still  in  forceJ*  Such  elec- 
tion does  not  preclude  him,  however,  from  recovering  special  dam- 
ages due  to  the  attempt  on  his  part  to  perform,  fbr  which  he  can 
not  recover  on  the  theory  of  quasi-contract."  The  election  of  the 
party  not  in  default  to  treat  a  contract  as  discharged  by  reason 
of  breach  on  the  part  of  the  adversary  party,  so  as  to  avoid  liability 
on  the  executory  covenants  of  the  party  not  in  default,  does  not 
prevent  the  party  who  is  not  in  default  from  maintaining  an  action 
against  the  party  who  is  in  default,  to  recover  damages  sustained 
by  reason  of  such  breach." 

§3031.  Putting  party  in  default  by  act  of  adversary  party. 

The  Roman  law  idea  of  mora,  which  was  unjustified  and  inexcusable 
delay  in  performance  of  an  obligation,  has  been  carried  over  into 
the  Louisiana  Civil  Code ;  ^  and  it  is  necessary  to  put  the  promisor 
in  default  by  a  demand  for  performance,  in  order  to  recover  dam- 
ages.* It  is  not  necessary  to  put  the  promisor  in  default  if  the 
promisee  wishes  to  treat  the  default  as  a  discharge  of  the  con- 


11  Lima  Locomotive  &  Machine  Co. 
T.  National  Steel  Castings  Co.,  155 
Fed.  77,  11  L.  R.  A.  (N.S.)  713;  Ray- 
burn  V.  Comstock,  80  Mich.  448,  45  N. 
W.  378. 

12  Bradley  v.  Nevada-Calif  cm  ia-Oro- 
gon  Ry.,  —  Ncv.  — ,  178  Pac.  006. 

13Timmerman  v.  Stanley,  123  Gsi. 
850,  1  L.  R.  A.  (N.S.)  379,  51  S.  E. 
760;  Mundt  v.  Simpkina,  81  Neb.  1, 
115  N.  W.  325;  Chealey  v.  Soo  Lignite 
Coal  Co.,  19  N.  D.  18,  121  N.  W.  73. 


14  Croup  V.  Humboldt  Quartz  & 
Placer  Mining  Co.,  87  Wash.  248,  L.  R- 
A.  1018A,  537,  151  Pac.  493. 

tt  Hart-Parr  Co.  v.  Duncan,  --  Okla. 
~,  4  A.  L.  R.  1434,  181  Pac.  288. 

1«  Hart-Parr  Co.  v.  Duncan,  —  Okla. 
— ,  4  A.  L.  R.  1434,  181  Pac.  288. 

1  Civil  Code,  Art.   1011. 

i  Murray  v.  Barnhart,  117  La.  1023, 
42  So.  480;  Jenninjrs-Heywood  Oil 
Syndicate  v.  Houssiere-Latreille  Oil 
Co.,  110  La.  793,  44  So.  481. 
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tract.*  It  is  not  necessary  to  put  the  promisor  in  default  if  he 
repudiates  the  contract,^  as  v^here  he  denies  the  fact  that  he  has 
entered  into  such  contract,'  or  declares  that  he  will  not  perform.* 

This  idea  has  been  adopted  in  some  common-law  jurisdictions, 
and  it  has  been  held  that  in  case  of  mere  non-performance,  as  dis- 
tinguished from  the  various  types  of  renunciation  by  word  or  act, 
the  party  who  is  not  in  default  must  put  the  adversary  party  who 
is  already  in  default  into  further  default  by  demanding  that  he 
perform.^ 

If  one  of  the  parties  has  led  the  other  to  believe  that  strict  per- 
formance will  not  be  demanded,  notice  that  performance  will  be 
insisted  upon  in  accordance  with  the  terms  of  the  original  contract 
must  be  given  for  a  reasonable  time  before  the  adversary  party 
can  be  regarded  as  being  in  default,*  even  in  jurisdictions  in  which 
such  conduct  is  not  regarded  as  a  final  waiver  of  the  right  to  per- 
formance of  the  contract,  according  to  its  original  terms.*  In  some 
jurisdictions  it  seems  to  be  held  that  demand  for  performance  is 
necessary  if  no  time  for  performance  is  fixed  by  the  contract,^* 
apparently  on  the  theory  that  such  contract  is  not  to  be  performed 
in  a  reasonable  time,  but  is  to  be  performed  on  demand.^^  Since  it 
is  generally  held  that  a  contract  which  does  not  fix  a  specific  time 
for  performance  is  to  be  construed  as  requiring  performance  in  a 
reasonable  time,^*  it  would  seem  that  notice  was  not  necessary," 
except  in  case  of  concurrent  covenants.  If  the  covenants  are  con- 
current, and  the  contract  does  not  make  time  of  the  essence  and 
does  not  contain  a  forfeiture  clause,  either  party  who  wishes  to  put 


3  Murray  v.  Barnhart,  117  La.  1023, 
42  So.  489;  Jennings -Hey  wood  Oil 
Syndicate  v.  Houssiere-Latreille  Oil 
Co.,  119  La.  793,  44  So.  481. 

4  Southern  Sawmill  Co.  v.  Ducote, 
120  La.  1052,  46  So.  20;  Johnson  v. 
Levy,  122  La.  118,  47  So.  422. 

B  Southern  Sawmill  Co.  v.  Ducote, 
120  La.  1052,  46  So.  20;  Johnson  v. 
Levy,  122  La.  118,  47  So.  422. 

•  Southern  Sawmill  Co.  v.  Ducote, 
120  La.  1052,  46  So.  20;  Johnson  v. 
Levy,  122  La.  118,  47  So.  422. 

7  Elliott  v.  Howison,  146  Ala.  668, 
40  So.  1018;  Ackley  v.  Hunter-Benn  & 
Co.'b   Company,    166   Ala.   295,  51   So. 

064. 

•  Panoutsos  v.  Raymond  Hadley  Cor- 


poration [1917],  2  K.  B.  473  [affirming 
(1917),  1  K  B.  767];  Wolfert  v.  Cale- 
donia Springs  Ice  Co.,  195  N.  Y.  118, 
21  L.  R.  A.  (N.S.)  864,  88  N.  E.  24; 
Mueller  v.  Cook,  126  WU.  504,  105  N. 
W.  1054. 

S  See  §  3044. 

10  Ryan  y.  Litchfield,  162  la.  609,  144 
N.  W.  313;  Soderlund  v.  Helman,  215 
Mass.  542,  102  N.  E.  899;  Delaware 
Trust  Co.  v.  Calm,  195  N.  Y.  231.  88 
N.  E.  53;  Gammon  v.  Bunnell,  22  Utah 
421,  64  Pac.  958. 

It  For  notice  as  an  express  condition, 
see  §§  2609  et  seq. 

12  See  §  2098. 

13  McCall  V.  Atchley,  256  Mo.  39,  164 
N.  W.  593. 
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the  other  in  default  must  give  notice  that  he  is  ready  and  willing 
to  perform  and  must  demand  performance  of  the  adversary  party 
before  such  adversary  party  can  be  put  in  def aultJ^ 


§  3032.  Election  of  party  not  in  default  can  not  increase  dam* 
ages.  A  breach  which  goes  to  the  entire  performance  may  relieve 
the  party  in  default  from  further  liability  under  the  contract  except 
to  pay  damages  occasioned  by  such  breach^  This  is  not,  however, 
on  the  the.ory  that  the  party  in  default  may  pay  damages  as  an 
alternative  performance  of  his  contractual  obligation,^  but  rather 


M  Arkansas.  Evans  v.  Ozark  Or- 
chard Co.,  103  Ark.  212,  146  S.  W.  511. 

California.  Boone  v.  Templeman, 
158  Cal.  200,  139  Am.  St.  Rep.  126, 
110  Pac.  947;  Stevenson  y.  Joy,  164 
Cal.*  279,  128  Pac.  751. 

Kansas.  Knipe  v.  Troika,  92  Kan. 
549,  141  Pac.  557. 

Minnesota.  Tingue  v.  Patch,  93 
Minn.  437,  101  N.  W.  792. 

Oregon.  Gray  v.  PeHon,  67  Or.  239, 
135  Pac.  755. 

South  Dakota.  Burchfield  v.  Hage- 
man,  35  S.  D.  147,  151  N.  W.  47. 

Washington,  Shorett  v.  Knudsen, 
74  Wash.  448.  133  Pac.  1029;  Garri- 
son V.  Newton,  96  Wash.  284,  165 
Pac.  90. 

The  application  of  this  principle  to 
the  performance  of  concurrent  cove- 
nants is  discussed  elsewhere  in  detail. 
See  §§  2967  et  seq. 

1  United  States.  Yates  v.  United 
States,  15  Ct.  a.  119. 

Maryland.  Black  v.  Woodrow,  39 
Md.  194. 

Massachusetts.  Hyland  v.  Giddinga, 
77  Mass.   (11  Gray)   232. 

Michigan.  Wigent  v.  Marrs,  130 
Mich.  609,  90  N.  W.  423. 

Minnesota.  Gibbons  v.  Bente,  51 
Minn.  499,  22  L.  R.  A.  80,  53  N.  W. 
756. 

Nebraska.  Hixson  Map  Co.  v.  Ne- 
braska Post  Co.,  5  Neb.  (unoff.)  388, 
98  N.  W.  872. 


New  York.  Lord  v.  Thomas,  64  N. 
Y.  107. 

North  Carolina.  Heiser  v.  Mears, 
120  N.  Car.  443,  27  S.  E.  117. 

North  Dakota.  Davis  y.  Bronson,  2 
N.  D.  300,  33  Am.  St.  Rep.  783,  16 
L.  R.  A.  655,  50  N.  W.  836. 

Pennsylvania.  Unexcelled  Fire  Works 
Co.  V.  Polites,  130  Pa.  St.  536,  17  Am. 
St.  Rep.  788,   18  Atl.  1058. 

Rhode  Island.  CoUyer  v.  Moulton, 
9  R,  I.  00,  98  Am.  Dec.  370. 

South  Carolina.  Wando  Phosphate 
Co.  v.  Gibbon,  28  S.  Car.  418,  13  Am. 
8t.  Rep.  690,  5  S.  E.  837. 

Tennessee.  Giicago  Building  &  Mfg. 
Co.  v.  Barry  (Tenn.  Ch.  App.),  52  S.  W. 
451;  Gardner  v.  Deeds,  116  Tenn.  128, 
4  L.  R.  A.   (N.S.)   740,  92  S.  W.  518. 

Vermont.  Danforth  v.  W^alker,  37 
Vt.  239. 

Virginia.  Gark  v.  Franklin,  34  Va. 
(7  Leigh)  1;  Rowland  Lumber  Co.  v. 
Ross,  ioo  Va.  275,  40  S.  E.  922. 

West  Virginia.  Rowan  v.  Hull,  55 
W.  Va.  335,  47  S.  E.  92;  Acme  Food 
Co.  V.  Older,  64  W.  Va.  255,  61  S.  E. 
236;  Comstock  v.  J.  R.  Droney  Lum- 
ber Co.,  69  W.  Va.  100,  71  S.  E.  255. 

Wisconsin.  Malueg  v.  Hatten  Lum- 
ber Co..  140  Wis.  381,  122  N.  W. 
1057;  Lincoln  v.  Charles  Alshuler 
Manufacturing  Co.,  142  Wis.  475,  28 
L.  R.  A.  (N.S.)  780,  126  N.  W.  908. 

2  See  §  3024. 
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on  the  theory  that  it  is  the  duty  of  the  party  who  is  not  in  default 
to  do  nothing  to  increase  damages.' 

If  the  adversary  party  has  already  performed  his  part  of  the 
contract  fully,  such  breach  fixes  the  right  of  the  parties  in  any 
event,  and  the  question  of  the  effect  of  further  performance  by  such 
party  can  not  arise.  More  difficult  questions  arise  when  the  adver- 
sary party,  not  being  himself  in  default,  has  still  covenants  to  be 
performed  when  the  breach  occurs.  The  adversary  party  can  not 
ignore  the  breach,  perform  the  covenants  of  the  contract  on  his 
part  to  be  performed,  or  tender  performance,  and  recover  the  en- 
tire contract  price  at  law  as  if  no  breach  had  occurred,^  at  least  in 


•  See  ch.  LXXXVII. 

4  United  States.  Yatee  ▼.  United 
States,  15  Ct.  CL  110. 

Arkansas.  Deutach  y.  Dunham,  72 
Ark.  141,  105  Am.  St.  Rep.  21,  78  S. 
W.  767. 

Iowa.  Moline  Scale  Co.  v.  Beed,  C2 
la.  307,  35  Am.  Rep.  272,  3  N.  W.  96; 
Pate  y.  Ralston,  158  la.  411,  51  L.  R. 
A.   (N.S.)  735,  139  N.  W.  906. 

Massachusetts.  Collins  y.  Dela* 
porte,  115  Mass.  159;  Barrie  y.  Quin- 
by,  206  Mase.  259,  92  N.  E.  451. 

Michigan.  International  Text -book 
Co.  y.  Jones,  166  Mich.  86,  131  N. 
W.  98;  Ayer  y.  Devlin,  179  Mich.  81, 
146  N.  W.  257. 

Missouri.  Peck  y.  Kansas  City 
Metal  Roofing  &,  Comifrating  Co.,  00 
Mo.  App.  212,  70  S.  W.  169. 

Nebraska.  Hixson  Map  Co.  v.  Ne- 
braska Post  Co.,  5  Neb.  (unoff.)  338, 
98  N.  W.  872. 

New  York.  Clark  y.  Marsiglia,  1 
Denio  (N.  Y.)  317,  43  Am.  Dec.  670; 
Butler  y.  Butler,  77  N.  Y.  472,  33 
Am.  Rep.  648. 

North  Dakota.  Stanford  y.  McGill, 
6  N.  D.  536,  38  L.  R.  A.  760,  72  N. 
W.  938;  Hart-Parr  Co.  v.  Finley,  31 
N.  D.  130,  L.  R.  A.  1915E,  851,  153 
N.  W.   137. 

Vermont.  Danforth  y.  Walker,  37 
Vt.  239    fa.   c,  40  Vt.   257]. 

West  Virginia.     Comstock  y.  J.   R. 


Droney  Lumber  Co.,  69  W.  Va.   100, 
71  S.  E.  255. 

Wisconsin.  Milwaukee  Boiler  Co.  y. 
Duncan,  87  Wis.  120,  41  Am.  St.  Rep. 
33,  58  N.  W.  232;  Tufts  y.  Weinfeld. 
88  Wis.  647,  60  N.  W.  992;  Ward  y. 
American  Health  Food  Co.,  119  Wis. 
12,  96  N.  W.  388;  Merrick  y.  North- 
western National  Life  Insurance  Co., 
124  Wis.  221,  102  N.  W.  693;  Wood- 
man y.  Blue  Grass  Land  Co.,  125  Wis. 
489,  103  N.  W.  236,  104  N.  W.  920; 
Badger  State  Lumber  Co.  y.  Q.  W. 
Jones  Lumber  Co.,  140  Wis.  73,  121 
N.  W.  933;  Richards  v.  Manitowoc  & 
Northern  Traction  Co.,  140  Wis.  85, 
121  N.  W.  937;  Lincoln  y.  Charles 
Alshuler  Mfg.  Co.,  142  Wis.  475,  28 
L.  R.  A.   (N.S.)   780,  125  N.  W.  908. 

'*It  is  the  rule  in  this  state  that  a 
party  to  an  executory  contract  may 
always  stop  performance  by  the 
other  party  by  an  explicit  direction 
or  renunciation  of  the  contract,  and 
refusal  to  perform  further  on  his 
part,  and  that  he  is  thereafter  liable 
only  upon  the  breach  of  the  contract. 

"The  contract  price  is  recoyerable 
only  upon  the  theory  of  performance, 
never  upon  the  theory  of  inability  to 
perform.  That  the  contract  was  not 
performed  fully  by  plaintiff  is  obvi- 
ous, as  we  said  in  International  Text- 
book Co.  y.  Schulte,  151  Mich.  161, 
114  N.  W.  1031.     The  case  of  Wigent 
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cases  in  which  the  party  not  in  default  could  not  have  had  specific 
performance.'  This  state  of  facts  often  exists  in  breach  by  renun- 
ciation.* 


§3033*  Election  which  increases  damages— Becovery  of  con- 
tract  price  allowed  in  spite  of  renunciation.  The  party  wbo  re- 
nounces a  contract  can  not  compel  the  party  who  is  not  in  default 
to  treat  such  renunciation  as  a  discharge  of  the  contract  if  the 
latter  does  not  wish  so  to  do.^  In  case  of  breach  of  an  executory 
contract  of  sale  of  personalty  by  renunciation  on  the  part  of  the 
buyer,  the  seller  is  not  bound  to  attempt  to  resell  such  property 
in  order  to  mitigate  damages,  before  the  time  fixed  for  perform- 
ance.' This  result  is  due  to  the  operation  of  two  different  prin- 
cipleq^  one,  that  the  contract  by  its  terms  fixes  the  time  for  per- 
formance, and  the  law  fixes  this  as  the  time  for  measuring  damages ; 
and  one  of  the  parties  to  the  contract  can  not  modify  the  measure 
of  damages  by  his  own  act;'  the  other,  that  even  if  the  seller  is 


V.  Mam,  130  Mich.  609,  00  K  W. 
423,  oompletely  coven  this  case.  We 
miui  aesnme  that  the  jury  found 
that  the  plaintiff  was  informed  by 
defendant  that  he  renounced  and  re- 
fused further  performance  of  the  con- 
tract at  a  time  when  only  a  few  in- 
stalments had  matured.**  Interna- 
tional Text-book  Co.  v.  Jones,  166 
Mich.  86,  131  N.  W.  98. 

i"The  rule  is  well  settled  that  in 
executory  contracts,  where  speriflc 
performance  can  not  be  enforced, 
either  party  has  the  power  to  stop 
the  performance  on  the  other  side  by 
an  explicit  order  to  that  effect,  by 
subjecting  himself  to  such  damages 
as  will  compensate  the  other  party 
for  being  stopped  in  the  performance 
on  his  part  at  that  point  or  stage  in 
the  execution  of  the  contract.  In 
such  cases  it  is  held  that  an  action 
can  not  be  maintained  to  recover  the 
contract  price,  but  may  be  main- 
tained to  recover  damages  for  the 
breach  of  the  contract."  Badger  State 
Lumber  Co.  v.  G.  W.  Jones  Lumber 
Co.,  140  Wis.  73,  121  N.  W.  933. 


.A3  to  the  effect  of  the  right  to 
specific  performance,  see  §3033. 

6  District  of  Columbia.  King  ▼. 
Rhodes,  47  D.  C.  App.  316. 

Massachusetts.  Barrie  ▼.  Quinby, 
206  Mass    259,  92  N.  £.  451. 

Minnesota.  Gibbons  v.  Bente,  51 
Minn.  499,  22  L.  R.  A.  80,  53  N.  W. 
756. 

North  Dakota.  Davis  v.  Bronson,  2 
N.  D  300,  33  Am.  St.  Rep.  783,  16  L. 
R.  A.  655,  50  N.  W.  836;  Hart-Parr 
Co.  V.  Finley.  31  N.  D.  l^O.^L.  R.  A. 
1015E,  851,  153  N.  W.  137. 

Wisconsin.  Richards  v.  Manitowoc 
&  Northern  Traction  Co,  140  Wis. 
85,  121  N.  W.  937. 

See  §§2881  et  seq. 

IMain  Street  &  Agricultural  Park 
Ry.  V.  Los  Angeles  Traction  Co.,  129 
Cal.  301,  61  Pac.  937;  Kadish  ▼. 
Young,  108  111.  170,  48  Am.  Rep.  548; 
Krebs  Hop  Co.  v.  Livesley,  59  Or.  574, 
114  Pac  944,  118  Pao.  165. 

IKndish  v.  Young.  108  111.  170,  48 
Am.  Rep.  548. 

SKadibh  v.  Young,  108  HI.  170,  48 
Am.  Rep.  548. 
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bound  to  mitigate  damages,  it  is  impossible  to  tell  whether  a  resale 
of  the  property  before  the  time  fixed  by  the  contract  for  perform- 
ance will  mitigate  damages,  or  will  aggravate  them/  If  the  pur- 
chaser renounces  a  contract  which  provides  for  the  delivery  of 
goods  in  instalments,  it  is  held  that  the  seller  need  not  treat  this 
renunciation  as  a  breach,  but  that  he  may  treat  the  contract  as  in 
effect,  tendering  each  instalment  as  it  comes  due,  and  recover  dam- 
ages in  case  of  the  failure  of  the  purchaser  to  accept  and  to  pay 
for  such  instalment;  and  it  is  said  that  a  judgment  upon  one  in^ 
stalment  will  not  operate  as  a  merger  of  the  executory  covenants 
of  such  contract.* 

In  some  jurisdictions,  accordingly,  a  party  to  an  executory  con- 
tract who  is  not  in  default  is  permitted  to  ignore  the  attempted 
breach  on  the  part  of  the  adversary  party,  and  to  continue  per- 
formance even  though  such  performance  increases  damages.*  It 
has  been  held  that  a  contractor  may  continue  performance  of  a 
building  contract  in  spite  of  the  breach  thereof  by  the  owner,  and 
that  he  may  then  recover  the  full  contract  price."'  If  a  railway 
company  renounces  a  contract  with  a  traction  company  to  pay  for 
the  cost  of  altering  a  crossing,  it  has  been  held  that  the  traction 
company  may  continue  to  perform  and  may  recover  the  price  to 
which  it  was  entitled  in  accordance  with  the  terms  of  the  contract.* 

In  some  cases  relief  is  given  at  common  law  on  this  theory  only 
in  cases  in  which  specific  performance  might  have  been  had.*  It 
has  been  held  that  where  A  agrees  to  furnish  support  to  B's  father, 
X,  in  consideration  of  a  certain  amount  per  week  to  be  paid  semi- 
annually, A  may  continue  performance  in  spite  of  B's  notice  to  A 
to  quit  furnishing  such  support  and  to  look  instead  to  his  action 
at  law»  for  damages.^*  This  result  was  justified,  however,  on  the 
theory  that  since  specific  performance  of  such  a  contract  could 
have  been  had  in  equity,^^  law  would  grant  a  similar  remedy  by 

4Ka<liRh  V.  Young,   108  III.   170,  48  tMain   Street   A   Agriraltural   Park 

Am.   Rep.  648.  Ry.  v    Loa  Angeles  Traction  Co.,  129 

•  Krebs  Hop  Co.  v.  Livesley.  60  Or.       Cal.  301.  61  Pac.  937. 

574,    114   Pac.   944,  118   Pac.    165  t  Marsh  v.   Blackman.  50  Barb     (N. 

See  §2562.  Y.)   329. 

•  Bond  V.  Bourk,  64  Colo.  51,  43  L.  10  Marsh  v.  Blackman,  50  Barb.   (N. 
R.  A.   (N.S.)   97,  129  Pac.  223;  Marsh  Y.)   329. 

V.   Blackman.  60  Barb.    (N.    Y.)    329;  11  See  ch.   LXXXTX   et  aeq.  on  the 

Warren  v.  Shealy,  83  8.  Car.   113,  65  question  of  the  right  of  the  parties  to 

S.  E.  1.  specific  performance  in  equity  in  cases 

7  Warren  v.  Shealy,  83  S.  Car.  113,  of  this  sort. 
C5  S    E.   1. 
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permittmg  the  party  who  was  not  in  defanlt  to  perfonn  and  to 
recover  compensation  at  the  contract  rateJ'  While  no  logical 
objection  could  be  made  to  granting  specific  performance  at  law  in 
proper  cases  and  under  proper  safeguards,  the  courts  have  usually 
proceeded  on  the  theory  that  law  and  equity  have  not  yet  been  so 
fused  together  that  specific  performance  can  be  had  at  law.  In 
some  jurisdictions  it  is  held  that  under  an  executory  contract  for 
the  sale  of  realty  the  vendor  can  recover  the  purchase  price  in  spite 
of  the  renunciation  of  such  contract  by  the  purchaser,^'  on  the 
theory  that  equity  would  give  specific  performance  of  such  a  con- 
tract and  that  accordingly  such  relief  can  be  had  at  lawj^ 

While  it  is  undoubtedly  very  desirable  to  fuse  law  and  equity 
into  one  consistent  and  harmonious  body  of  law,  and  while  the  his- 
torical reasons  for  the  existence  of  two  separate  systems  have  long 
since  ceased  to  exist,  the  device  of  adopting  a  kind  of  equitable 
relief  without  any  of  the  checks  or  restrictions  which  equity  has 
always  imposed  on  granting  such  relief,  seems  to  be  an  attempt  to 
solve  a  complicated  problem  in  a  simple  manner  by  ignoring  the 
inherent  difficulties  instead  of  trying  to  avoid  them. 

§  3034.  Election  which  increases  damages— contract  for  sale  of 
goods.  In  some  jurisdictions  one  who  has  entered  into  an  executory 
contract  for  the  sale  of  personalty  may  continue  performance  in 
spite  of  the  renunciation  of  the  contract  by  the  purchaser,  and  he 
may  recover  the  purchase  price  in  fuU.^ 


12  Marsh  v.  Blackman,  60  Barb.  (N. 
Y.)  329. 

13Goodpaeter  v.  Porter,  11  la.  161; 
Curran  v.  Rogers,  35  Mich.  221;  Gar- 
rard V.  Dollar,  49  N.  Car.  175,  67  Am. 
Dec.  271. 

14  Garrard  v.  Dollar,  49  K.  Gar.  175, 
67  Am.  Dec.  271. 

1  United  States.  Bookwalter  v. 
Clark,  10  Fed.  793;  Kinkead  v. 
Lynch,  132  Fed.  692. 

Colorado.  Colorado  Springs  Live 
Stock  Co.  V.  Godding,  20  Cclo.  249, 
88  Pac.  68;  Bond  v.  Bourk,  64  Colo. 
61,  43  L.  E.  A.    (N.S.)   97,  129  Pto 

223. 
imnois.      Osgood    v.    Skinner,    211 

m.  229,  71  N.  K  869. 


Indiana,  Dwiggins  v.  Clark,  94  Ind. 
49,  48  Am.  Rep.  140  (ohiter) ;  Gaar 
V.  Fleshman,  38  Ind.  App.  490,  77  N. 
E.  744,  78  N.  E.  348. 

Iowa.  McCormick  Harvesting  Ma- 
chine Co.  V.  Markert,  107  la.  340,  78 
N.  W.  33. 

Massachnsetts.  Mitchell  v.  Le  Clair, 
165  Mass.  308,  43  N.  E.  117. 

Michigan^  Meagher  v.  Cowing,  149 
Mich.  416,  112  N.  W.  1074. 

Missoiui  Black  River  Lumber  Co. 
V.  Warner,  93  Mo.  374,  6  8.  W.  210; 
Crown  Vinegar  &  Spice  Co.  v.  Wehrs, 
59  Mo.  App.  493;  St.  Louis  Range  Co. 
V.  Kline-Drummond  Mercantile  Co., 
120  Mo.  App.  438,  96  S.  W.  1040 
(obiter). 
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This  is,  in  effect,  granting  a  specific  performance  at  law;  and 
frequently  without  any  of  the  checks  or  safeguards  drawn  around 
specific  performance  in  equity.'    This  rule  has  been  criticized,*  and 


New  York.     Bement   y.    Smith,   15 

Wend,  (N,  Y.)  493;  Mooro  v.  Potter, 
155  N.  T.  481,  63  Am.  St  Rep  692,  60 
N.  £.  271  (obiter);  Ackennan  ▼.  Ru- 
bens, 167  N.  T.  406,  82  Am.  St.  Rep. 
728,  63  U  R.  A.  867»  60  N.  B.  760 
(obiter);  Schwarzer  ▼.  Karsch  Brew- 
ing Co,  74  App.  Div.  383,  77  N.  Y. 
Supp.  719   (semble). 

North  Carolina.  National  Cash  Reg- 
ister Co.  ▼.  Hill,  136  N.  Car.  272,  68 
L.  R.  A.  100,  48  S.  £.  637. 

Ohio.  Shawban  v.  Van  Nest,  25  O. 
S.  490,  18  Am.  Rep.  313;  Rhodes  v. 
Mooney,  43  O.  S.  421,  4  N.  E.  233. 

Oregon.  Smith  ▼.'  Wheeler,  7  Or.  40, 
33  Am.  Rep   698. 

Pennsylvania.  Balletine  t.  Robin- 
son, 46  Pa.  177. 
2  See  ch.  LXXXIX. 
S"Tbe  classification  of  the  cases, 
made  by  the  text  writers,  is,  in  some 
instances,  inaccurate.  The  writers 
seem  not  to  have  observed  in  all  in- 
stances the  distinctions  and  tests 
above  mentioned  In  other  wordA, 
they  have  frequently  classed  cases  in 
which  the  title  had  passed,  or  in  which 
there  was  evidence  from  which  the 
jury  might  have  found  the  fact,  as 
cases  in  which  it  had  not  passed  In 
other  instances  they  have  failed  to 
observe  that  the  executory  contract 
had  become  executed  so  as  to  pass 
the  title  before  any  renunciation  was 
made  by  the  vendee.  Indeed,  there  are 
very  few  cases  in  which  the  seller  has 
been  allowed  to  recover  the  purchase 
price  when  the  title  to  the  property 
had  not  passed  to  the  buyer.  The 
doctrine  of  election,  when  the  title  has 
not  passed,  seems  to  have  grown  out 
of  an  unfortunate  and  inaccurate  in- 
terpretation of  certain  cases  made  by 
Mr.   Sedgwiclc  in  his  work  on  Dam- 


ages.    He  having  stated  the  proposi- 
tion a  good  many  years  ago,  certain 
courts  cited  his  work  as  authority  for 
it,  and,  later,  the  editors  of  that  work 
have  cited  these  cases  to  sustain  it. 
His    text    may    have    been    misinter- 
preted.    Thus,  Dustan  v.  McAndrew, 
44  N.  Y.  72,  cites  Sedgwick  on  Dam- 
ages.    Then  in  the  eighth  edition  of 
Sedgwick,  Dustan  v.  McAndrew  is  the 
first    case     cited.      On     examination, 
Dustan  v.  McAndrew  will  be  found  to 
have  been  a  fully  executed  contract. 
The  hops  had  been  delivered  at   the 
place  of  delivery  specified  in  the  con- 
tract   before    there    was    any    dissent 
on  the  part  of  the  purchaser.    It  may 
also  have  been  an  executed  oontraet 
passing  the  title  at  its  inception.    At 
any  rate,  it  is  not  a  case  in  which 
the  title  had  not  passed.     An   older 
edition   of   Sedgwick,   the   fifth,  cited 
Graham    v.    Jackson,    14    East,    498, 
Bement  v.  Smith,  15  Wend.  493,  and 
Tliompson  v.  Alger,   12  Met.  428,  to 
sustain  his  proposition.    In  Graham  y. 
Jackson,    the    case    of    a    sale    by    a 
bought-and-sold     note,     made     by     a 
broker  in  New  York,  it  appeared  that 
the  defendant  had  bought  of  the  plain- 
tiff 300  tons   of  Campeachy  logwood, 
which  the  memorandum   described  as 
'shipped  at  New  York    *    *    *    to  be 
of  real  merchantable  quality,  such  as 
may  be  determined  to  be  otherwise  by 
impartial  judges  to  be  rejected.'    Be- 
fore any  objection  was  made  by  the 
purchaser,  the  logwood  arrived  in  Eng- 
land.    Supposing  it  not  to  have  been 
an  executed  contract  at  its  Inception, 
passing  the  title,  it  had  been  executed 
when  the  action  was  brought.    It  had 
been  delivered  at  the  place  stipulated. 
Upon  delivery,  it  became  the  property 
Qf  the  purchaser,  he  having  given  no 
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it  has  been  pointed  out  that  many  of  the  cases  'which  are  cited  in 
support  of  this  rule  are  cases  in  ivhich  the  title  has  passed  to  the 
purchaser;  so  that  there  are  no  executory  covenants  to  be  per- 
formed on  the  part  of  the  seller.  In  such  cases,  therefore,  the  con- 
tract price  is  the  measure  of  recovery,  and  not  damages  for  the 
breaoh,  since  the  seller  has  performed  in  full. 

Many  of  the  courts  which  recognize  this  principle  do  not,  how- 
ever, limit  it  to  cases  in  "which  title  has  passed  to  the  purchaser; 
but  they  extend  it  to  cases  in  which  title  would  have  passed  if  the 
buyer  had  not  refused  to  accept  it.^  This  rule  has  been  applied  to 
a  contract  to  furnish  and  install  a  special  apparatus,  which  has 
been  treated  as  a  contract  for  work  and  labor  to  take  it  without 
the  operation  of  the  Statute  of  Frauds ;  and  as  a  contract  of  sale,  to 
enable  the  seller  to  recover  the  contract  price  in  full.' 

In  the  Uniform  Sale  of  Goods  Act  the  legislature  has  adopted 
the  rule  that  the  purchase  price  may  be  recovered  without  regard 
to  the  transfer  of  title  where  the  price  is  made  payable  on  a  cer- 
tain day,  or  where  the  goods  can  not  be  resold  readily  for  a  reason- 
able price.* 


notice  of  intention  not  to  receive  it. 
It  is  not  clear  that  it  was  an  execu- 
tory contract.  If  the  broker  and  the 
seller  agreed  at  the  time  upon  the 
specific  wood  loaded  on  a  ehip  then  at 
New  York,  ready  to  be  carried  to 
Liverpool,  the  seller  having  nothing 
more  to  do  with  it,  then,  under  all 
the  authorities,  it  was  an  executed 
contract  of  sale,  passing  title."  Acme 
Food  Co.  V.  Older,  64  W.  Va.  255,  17 
L.  R.  A.  (N.S.)  807,  61  8.  £.  235. 

4  Bond  V.  Bourk,  54  Colo.  51,  43  L. 
R.  A.  (N.S.)  97,  129  Pac.  223; 
Bastetter  v.  Reynolds,  160  Ind.  133,  66 
N.  E.  612. 

''While  there  is  not  a  unanimity  of 
judicial  opinion  upon  the  question  of 
acceptance  of  the  goods  sold  in  an  ac 
tion  such  as  this,  we  think  the  rule, 
establjflhed  by  the  better  reason  is 
that,  in  an  action  for  goods  sold  and 
delivered,  the  seller  is*  entitled  to  re« 
cover  the  contract  price  if  he  has 
delivered  the  property  to  the  pur- 
chaser, or  done  such  acta  as  vested 


the  title  in  the  purchaser,  or  would 
have  vested  the  title  in  him  if  he  had 
accepted  it."  Bastetter  v.  Reynolds, 
160  Ind.  133,  66  N.  E.  612. 

•  Bond  V.  Bourk,  54  Colo.  51,  43  L. 
R.  A.  (N.S.)  97,  129  Pac  223. 

S "Action  for  the  Price.— (I)  Where, 
under  a  contract  to  sell  or  a  sale,  the 
property  in  the  goods  has  passed  to 
the  buyer,  and  the  buyer  wrongfiilly 
neglect!)  or  refuses  to  pay  for  the 
goods  according  to  the  teims  of  the 
contract  or  the  sale,  the  seller  may 
maintain  an  action  against  him  for 
the  price  of  the  goods. 

(2)  Where,  under  a  contract  to  sell 
or  a  sale,  the  price  is  payable  on  a 
day  certain,  irrespective  of  delivery  or 
of  transfer  of  title,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay 
such  price,  the  seller  may  maintain 
an  action  for  the  price,  although  the 
property  in  the  goods  has  not  passed, 
and  the  goods  have  not  been  appro- 
priated to  the  oontract.  But  it  shall 
be  a  dflfffniw  to  siidi  an  action  that 


§3035 


Page  on  Contracts 


5362 


*•«» 


§  3035.  Election  which  inereases  damages— Contract  for  maim- 
factare  of  goods.  In  some  jurisdictions  contracts  for  the  manufac- 
ture of  goods  for  the  special  needs  of  a  customer,  and  not  for  the 
general  market,  are  treated  differently  from  executory  contracts 
for  the  sale  of  goods  which  are  in  existence  when  the  contract  is 
made ;  and  it  is  held  that  if  such  goods  have  been  manufactured  or 
prepared  for  the  special  needs  of  the  purchaser,  he  can  not  repu- 
diate the  contract  if  the  manufacturer  has  performed  to  this  extent^ 
and  refuse  payment  of  the  contract  price.  On  the  contrary,  even  in 
jurisdictions  in  which  the  contract  price  ordinarily  could  not  be 
recovered  under  like  circumstances,  the  manufacturer  of  goods 
which  are  made  for  a  special  order  is  permitted  to  treat  the  goods 
as  the  property  of  the  purchaser  and  to  recover  the  contract  price 
thereforJ  This  result  is  reached  on  the  theory  that  the  title  has 
passed  when  the  article  is  made  for  such  special  order.'    This  prin- 


the  seller  at  any  time  before  judgment 
in  such  action  has  manifested  an  in- 
ability to  perform  the  contract  or  the 
sale  on  his  part  or  an  intention  not  to 
perform  it. 

(3)  Although  the  property  in  the 
goods  has  not  passed,  if  they  can  not 
readily  be  resold  for  a  reasonable 
price,  and  if  the  provisions  of  section 
64(4)  are  not  applicable,  the  seller 
may  ofTer  to  deliver  the  goods  to  the 
buyer,  and,  if  the  buyer  refuses  to  re- 
ceive them,  may  notify  the  buyer  that 
the  goods  are  thereafter  held  by  the 
seller  as  bailee  for  the  buyer.  There- 
after the  seller  may  treat  the  goods 
as  the  buyer's  and  may  maintain  an 
action  for  the  price." — Section  63,  Uni- 
form Sale  of  Goods  Act. 

See  also,  §  68  of  the  Uniform  Sale  of 
Goods  Act,  which  provides: 

"Spedflc  Performance.—Where  the 
seller  has  broken  a  contract  to  deliver 
specific  or  ascertained  goods,  a  court 
bavlng  the  powers  of  a  court  of  equity 
may,  if  it  thinks  fit,  on  the  application 
of  the  buyer,  by  its  judgment  or  decree, 
direct  that  the  contract  shall  be  per- 
formed specifically,  without  giving  the 
eeller  the  option  of  retaining  the 
goods  on  payment  of  damages.     The 


judgment  or  decree  may  be  uncondi- 
tional, or  upon  such  terms  and  condi- 
tions as  to  damages,  payment  of  the 
price  and  otherwise,  as  to  the  court 
may  seem  just. ' 

1  United  States.  Kinkead  v.  Lynch, 
132  Fed.  (502. 

Colorado.  Bond  v.  Bourk,  54  Colo. 
61,  43  L.  R.  A.  (N.S.)  97,  129  Pac.  223. 

Connecticut.  Illustrated  Postal  Card 
&  Novelty  Co.  v.  Holt,  85  Conn.  140, 
81  Atl.  1061. 

Kansas,  Bauman  v.  McManus,  75 
J\an.  106,  10  L.  R.  A.  (N.S.)  1138,  89 
Pac.  15. 

New  Mexico.  Roswell  Nursery  Co. 
v.  Mielenz,  18  N.  M.  417,  137  Pac.  579. 

Ohio.  Shawhan  v.  Van  Nest,  25  O. 
S.  490,  18  Am.  Rep.  313. 

Oregon.  Smith  v.  Wheeler,  7  Or.  49, 
33  Am.  Rep.  698. 

i^Bement  v.  Smith  [15  Wend.  (N. 
Y.)  493]  was  an  action  brought  by 
the  manufacturer  of  a  carriage,  made 
to  the  order  of  the  defendant  for  an 
agreed  price.  There  was  no  dissent 
on  the  part  of  the  defendant  until 
after  the  sulky  had  been  made  and  de* 
livered.  Therefore,  if  it  were  an 
executory  contract  in  the  first  In- 
ritance,  it  had  become  executed  before 
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eiple  is  not  limited  to  goods  which  are  manafactnred  to  a  special 
order,  but  it  applies  to  any  articles  which  have  been  prepared  for 
the  purchaser  so  that  they  can  not  be  used  generally;  and  which 
willy  for  practical  purposes,  be  a  total  loss  to  the  seller  if  the  pur- 
chaser does  not  take  them.'  If  fruit  trees  have  been  prepared  for 
shipment  in  such  a  way  that  they  will  be  practically  a  total  loss  to 
the  seller  if  the  buyer  does  not  take  them,  the  seller  has  been 
allowed  to  recover  the  contract  price.*  There  is  some  conflict  of 
authority  upon  this  question,  however,  and  it  has  been  held  in  a 
similar  case  that  the  seller  must  recover  for  damages  and  that  he 
can  not  maintain  an  action  for  the  contract  price.*  In  jurisdictions 
which  are  not  hampered  by  the  doctrine  or  the  theory  of  the  case, 
the  same  result  will  be  reached  if  the  property  has  been  so  manu- 
factured or  prepared  that  it  can  not  be  used  generally  and  that  it 
will  be  a  total  loss  to  the  seller,  whichever  of  the  theories  is  in- 
voked. The  seller  should  not  be  permitted  to  recover  more  than 
the  contract  price;  and  if  the  goods  are  a  total  loss  to  him,  the 
contract  price  is  a  measure  of  recovery.  If  the  purchaser  counter- 
mands an  order  for  goods  before  they  have  been  manufactured,  and 
at  a  time  at  which  the  seller  can  stop  performance  and  thus  miti- 
gate damages,  it  is  held  that  the  seller  can  not  proceed  with  per- 
formance so  as  to  aggravate  the  damages  and  recover  the  contract 
price  upon  the  theory  of  full  performance.*    If  the  contract  is  re- 


the  purchaser  withdraw  his  olTer  to 
accept.  But  it  was  a  contract  tor  the 
manufacture  of  an  article,  made  to 
order  of  the  buyer,  and  was  analo- 
gous to  that  of  a  contract  of  a  sculp- 
tor to  malce  a  statue,  or  a  painter  to 
make  a  picture,  or  a  tailor  to  make  a 
suit  of  clothes;  in  all  which  cases  the 
article,  when  done,  appears  to  have 
been  intended  to  be  the  property  of 
the  person  for  whom  it  was  made.  It 
is  not  a  contract  for  the  manufacture 
of  an  article  for  sale  on  the  market. 
In  a  practical  sense,  it  is  an  agree- 
ment on  the  part  of  the  manufacturer 
to  use  his  material  and  bestow  his 
labor  and  skill  in  the  fabrication  of  an 
article  for  another  person. 

'*As  the  passing  of  title  is  a  ques- 
tion of  intention,  to  be  ascertained 
from  the  facts  and  circumstances,  in 
the  absence  of  an  express  stipulation 


as  to  when  it  shaU  pass;  and  It  ap- 
pearing that  the  article  so  specially 
made  was  intended  for  no  person  other 
than  him  who  ordered  '  it,  not  the 
manufacturer  for  his  own  use  or  for 
sale  in  the  market  generally,  it  seems 
clear  that  the  intention  was  that  the 
article  should  become  that  of  the  for- 
mer on  the  completion  thereof/' 
Acme  Food  Co  v  Older,  64  W  Va. 
255,  17  L  R.  A.  (NS  )  807,  61  S  E. 
235. 

SRoswell  Nursery  Co.  t.  Mielenz,  18 
N.  M   417,  i37  Pac.  579. 

4Roswell  Nunnery  Co.  v.  Mielenz,  18 
N.  M.  417,  137  Pac.  579. 

iMayo  V  Latham,  159  Mich.  136, 
123  N.  W.  561. 

•  Unexcelled  Fire  Works  Go.  ▼. 
Polites,  130  Pa.  St.  536,  17  Am.  St. 
Rep  788,  18  Atl.  1068;  Gardner  v. 
Deeds,  116  Tenn.  128,  4  L  R.  A.  (N.8.) 
740.  92  S.  W.  618  (obiter). 
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nounced  before  the  seller  has  begun  performance,  he  can  not  per- 
form thereafter  and  recover  at  the  contract  rate.^  If  A  agrees  to 
make  machines  for  B  according  to  a  model  -which  B  agrees  to  fur- 
nish, and  B  fails  to  furnish  such  model,  A  can  not  perform  by  con- 
structing machines  in  accordance  -with  his  own  model.* 


§3036.  niustrationa  of  election  which  increases  damages.    If 

the  purchaser  of  realty  under  an  executory  contract  renounces  the 
contract,  the  vendor  can  not  recover  the  purchase  price  in  an  action 
at  law,  but  he  is  restricted  to  his  right  of  action  for  damages^ 

If  an  executory  contract  for  the  sale  of  goods  is  broken  by  re- 
nunciation, the  vendor  can  not  treat  such  breach  as  performance, 
or  continue  performance,  and  maintain  an  action  for  the  contract 
price,^  even  if  the  article  has  been  altered  especially  to  suit  the 


7  Savage  Manufacturing  Co.  v.  Arm- 
strong, 19  Me.  147. 

•  Savage  Manufacturing  Co.  v.  Arm- 
strong, IS)  Me.  147. 

1  Laird  v.  Pyne,  8  Dowl.  V.  C.  8G0; 
Old  Colony  Railway  Corporation  v. 
Evans,  72  Mass.  (6  Gray)  25,  GO  Am. 
Dec.  394;  Hogan  v.  Kyle,  7  Wash.  59."), 
38  Am.  St.  Rep.  910,  35  Pac.  3'.)n. 

2  England.  Valpy  v.  Oakeley,  10  Q. 
B.  941,  21  Eng.  Rul.  Cas.  30;  Atkiaeon 
▼.  Bell,  8  Barn.  &  C.  277. 

District  of  Columbia.  King  v. 
Rhodes,  47  D'.  C.  App.  316. 

Georgia.  Oklahoma  Vinegar  Co.  v. 
Carter,  116  Ga.  140,  94  Am.  St.  Rep. 
112,  69  L.  R.  A.  122,  42  S.  E.  378. 

Iowa.  Pate  y.  Ralston,  158  la.  411, 
61  L.  R.  A.  (N.S.)  735,  139  N.  W.  900. 

Maine.  Greenleaf  v.  Gallagher,  93 
Me.  549,  74  Am.  St.  Rep.  371,  45  Atl. 
829. 

Hassachnsetts.  Gement  &  Hawkes 
Mfg.  Co.  V.  Meserole,  107  Mnsa.  362; 
Collins  V.  Delaporte,  115  Mass.  159; 
Whitney  v.  Thacher,  117  Mass.  623; 
Whitney  ▼.  Boardman,  118  Mass.  242; 
Barry  v.  Cavanagh,  127  Mass.  394; 
Schramm  v.  Boston  Sugar  Refining  Co., 
146  Mass.  211,  15  N.  E.  671;  Tufts*  v. 
Bennett,  163  Mass.  398,  40  N.  E.  172; 
White  V.  Solomon,   164  Mass.  516,  30 


L.  R.  A.  537,  42  N.  E.  104;  Barrie  v. 
Quinby,  206  Mass.  259,  92  N.  E.  451. 

Minnesota.  Sherman  Nursery  Co. 
V.  Au^'henbaugh,  93  Minn.  201,  100  N. 
W.  1101. 

Nebraska.  Backes  v.  Schlick,  82 
Neb.  289.  117  N.  W.  707. 

New  Hampshire.  Gordon  v.  Korris, 
49  N.  H.  376. 

New  Jersey.  Bixler  v.  Finkle,  85  N. 
J.  L.  77,  88  Atl.  846. 

New  York.  Phelps-Stokos  Estate  v. 
Nixon,  2-22  N.  Y.  93,  118  N.  E.  241. 

North  Dakota.  Hart-Parr  Co.  v. 
Finley,  31  N.  D,  130,  L.  R.  A.  1915E, 
851,  153  N.  W.  137. 

Pennsylvania.  Unexcelled  Fire 
Works  Co.  V.  Polites,  130  Pa.  St.  436. 
17  Am.  St.  Rep.  788,  18  Atl.  10.-)8. 

Vermont.  Danforth  v.  Walker,  37 
Vt.  239. 

Virginia.  American  Uide  &  Leather 
Co.  V.  Chalkley,  101  Va.  458,  44  S.  E. 
705. 

West  Virginia.  Acme  Food  Co.  v. 
Older,  64  W.  Va.  255,  17  L.  R.  A. 
(N.S.)  807,  61  S.  E.  235. 

Wisconsin.  Lincoln  y.  Charles 
Alahuler  Manufacturing  Co.,  142  Wis. 
475,  28  L.  R.  A.  (N.S.)  780,  125  N.  W. 
008;  J.  B.  Bradford  Piano  Co.  v. 
Eacker,  162  Wis.  335,  156  N.  W.  140. 
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wishes  of  the  purchaser.'  The  seller  can  not  increase  damages  by 
shipping  the  goods  to  the  buyer  after  the  buyer  has  given  notice 
that  he  will  not  accept  them/ 

An  employe  who  is  wrongfully  discharged  can  not,  by  the 
weight  of  authority,  treat  the  contract  as  still  in  force  and  con- 
tinue to  tender  his  services,  and  recover  the  instalments  of  his 
wages  as  if  the  contract  were  still  in  force.*  In  some  jurisdictions 
an  attorney  who  has  been  discharged  can  not  recover  the  full  con- 
tract price  agreed  upon  for  his  services.*  If  A  enters  into  a  con- 
struction contract  for  B,  and  B  subsequently  orders  A  not  to 
continue  performance  of  such  contract,  A  can  not  recover  the  full 
contract  price.^  Accordingly,  if  the  owner  has  repudiated  a  build- 
ing contract,*  as  a  contract  for  constructing  a  monument,*  the  con- 
tractor can  not  continue  performance  and  recover  the  contract 
price.  If  the  owner  knows  that  the  contractor  will  not  complete 
the  building  according  to  contract,  he  must  either  take  the  build- 
ing and  use  reasonable  effortis  to  complete  it  or  abandon  it  to  the 
contractor;  but  he  can  not  let  it  remain  unfinished  and  increase 
damages  either  for  deterioration  orJoss  of  rental  value.^*  After  an 
employer  has  broken  a  contract  to  employ  another  at  work  on  cer- 
tain realty,  such  other  can  not  treat  the  contract  as  still  in  force 
and  continue  to  enter  such  realty.  He  may  be  treated  as  a  tres- 
passer." If  A  has  agreed  to  furnish  advertising  for  B,  and  A  con- 
tinues to  publish  such  advertisements  after  B  has  notified  him  to 
discontinue  such  advertising,  A  can  not  recover  the  contract  price 


9  J.  B.  Bradford  Piano  Co.  v.  Hacker, 
162  Wis.  235,  156  N.  W.  140. 

4  Hart- Parr  Co.  v.  Finley,  31  N.  D. 
130,  L.  R  A.  1915E,  851,  153  N.  W. 
137. 

B  Maryland.  Black  v.  Woodrow,  39 
Md.  104. 

Massachusetts.  Hyland  v.  Giddings, 
77  Mass.   (11  Gray)  232, 

Michigan.  Wi^ent  v.  Marrs,  130 
Mich.  609,  90  N.  W.  423. 

Minnesota.  Southworth  ▼.  Rosen- 
dahl,  133  Minn.  447,  3  A.  L.  R.  468, 
158  N.  W.  717. 

North  Dakota.  Davis  v.  Bronson,  2 
N.  I).  300,  33  Am.  St.  Rep.  783. 

Virginia.  Clark  v.  Franklin,  34  Va. 
(7  Leigh)  1. 


See  §§  2555  et  seq. 
•  <  Southworth  7.  Rosendahl,  133  Minn. 
447,  3  A     L.   R.   468,   l.VS   X.   W.   717. 

See  ch.  LXXXVII. 

7  Dunn  v.  Barton,  40  Minn.  415,  42 
N.  \V.  289. 

•  Gibbons  v.  Bente,  51  Minn.  499,  22 
L.  R.  A.  80,  53  N.  W.  756;  Duvis  v. 
Bronson,  2  N.  D.  300,  33  Am.  St.  Rep. 
783,  16  L.  R.  A.  655,  60  N.  W.  836. 

•  Wigent  V.  Marrs,  130  Mich.  609, 
90  N.  W.  423. 

10  Eaton  v.  Gladwell,  121  Mich.  444, 
80  N.  W.  202. 

llWando  Phosphate  Co.  v.  Gibbon, 
28  S.  Car,  418,  13  Am.  St.  Rep.  600,  5 
S.  £.  837. 
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from  B."  If  A  has  agreed  to  give  lessons  to  B  by  correspondence 
for  a  stipulated  consideration,  and  B  refuses  to  continue  such 
course  or  to  pay,  A  can  not  recover  the  full  contract  priced* 

The  same  principles  apply  in  cases  of  breach  by  defective  per- 
formance. Thus  one  who  accepts  and  uses  defective  machinery 
after  knowing  of  the  defects  can  not  thereby  increase  damagesJ* 
If  a  leaky  boiler  is  furnished  under  a  contract  guaranteeing  it  to 
be  first-class,  the  vendee  can  not  continue  to  use  it  after  knowing 
of  the  defect  and  increase  damagesJ*  Under  a  building  contract 
by  which  the  builder  agrees  to  keep  the  building  or  other  thing 
which  he  has  constructed  in  repair  for  a  certain  period,  it  is  the 
duty  of  the  projierty  owner  to  give  to  the  contractor  an  oppor- 
tunity to  make  good  defects  in  performance;  and  he  can  not  de- 
stroy the  thing  which  has  been  built  and  avoid  all  liability  on  the 
contract  without  such  noticed* 

In  cases  of  this  sort  it  is  said  that  the  party  who  is  not  in  de- 
fault must  either  perform  as  much  of  the  contract  as  the  party 
who  is  in  default  consents  to  his  performing,  or  else  he  must  treat 
the  contract  as  discharged  and*recover  a  reasonable  compensation 
for  what  he  has  done  thereunder."  The  adversary  party  can  not 
continue  performance  after  breach,  perform  in  part,  and  recover 
for  such  partial  performance  on  quantum  meruit.^' 

B.    WAIVKR  OF  BREACH  AS  GROUND  OF  DISCHARGE 

§  3037.  Waiver  of  breach  as  ground  of  discharge— Nature  of 
waiver.  The  effect  of  breach,  both  as  a  ground  for  treating  the 
contract  as  discharged,  and  as  giving  rise  to  a  right  of  action  for 
damages,  is  modified  by  the  doctrine  of  waiver,  so  called.  As  has 
already  been  pointed  out,  in  connection  with  waiver  of  express 
conditions  the  term  ''waiver'*  was  used  at  the  early  law  of  the  act 
of  a  thief,  in  throwing  away  goods  in  his  flight.    The  modern  law 


12  Peck  V.  Kaxwas  City  Metal  Roofing 
&  Corrugating  Co.,  96  Mo.  App.  212, 
70  S.  W.  169;  Ward  v.  American 
Health  Food  Co.,  119  Wis.  12,  96  N. 
W.  388. 

13  International  Text-book  Co.  ▼. 
Jones,  166  Mich.  86,  131  N.  W.  98. 

14  Kinney  v.  Philadelphia  Watch 
Case  Co.,  76  N.  J.  L.  735,  71  Atl.  260; 
Thompson  Mfg.  Co.  y.  Gunderson,  106 


Wis.  449,  49  L.  R.  A.  859,  82  N.  W.  299. 

18  Milwaukee  Boiler  Co.  v.  Duncan, 
87  Wis.  120,  41  Am.  St.  Rep.  33,  53 
N.  W.  232. 

1i  Kinney  v.  Philadelphia  Watch 
Case  Co.,  76  N.  J.  L.  735,  71  Atl.  269. 

"McGregor  v.  Ross,  96  Mich.  103, 
55  N.  W.  658. 

IS  McGregor  v.  Ross,  96  Mich.  103» 
55  N.  W.  658. 
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waiver  is  usually  said  to  be  the  intentional  abandonment  or  relin- 
quishment of  a  known  rightJ  The  term  is  actually  used  to  indicate 
the  result  of  a  number  of  diflPerent  combinations  of  fact,  rather 
than  to  indicate  any  definite  means  by  which  such  result  is  brought 
about.  The  result,  which  is  called  waiver,  is  the  giving  up  of  an 
existing  right ;  and  when  used  with  reference  to  a  breach,  it  means, 
in  some  cases,  the  giving  up  of  the  right  to  treat  the  contract  as 
discharged  because  of  the  breach  of  such  contract  by  the  adver- 
sary party ;  ^  and  in  other  cases  it  means  the  giving  up  of  the  right 
to  maintain  an  action  to  recover  damages  because  of  such  breach 
by  the  adversary  party.*  Either  of  these  results  may  be  reached 
whenever  the  contract,  or  a  right  of  action  based  on  the  contract, 
is  discharged  by  voluntary  agreement ;  *  and  accordingly  such  sub- 
sequent agreement  is  frequently  spoken  of  as  a  waiver.  While  dis- 
charge by  a  new  contract  is  frequently  referred  to  as  waiver, 
waiver  does  not  necessarily  rest  upon  the  existence  of  a  new  con- 
tract; and  accordingly  waiver  of  breach  as  a  discharge  may  exist 
without  any  new  and  additional  consideration.' 

If  the  party  who  is  not  in  default  has  induced  the  adversary 
party  to  continue  performance,  or  otherwise  to  alter  his  position, 
in  reliance  upon  the  continued  recognition  of  the  existence  of  such 
contract  by  the  party  who  is  not  in  default,  the  party  who  is  not 
in  default  is  not  permittc  I  to  alter  his  position,  and  to  claim  that 
the  contract  is  discharged,  after  the  party  originally  in  default  has 
altered  his  position  as  by  continuing  performance  of  such  con- 
tract.* This  result  is  frequently  explained  upon  the  theory  of 
estoppel;  and  it  has  accordingly  been  said  that  waiver  exists  only 
where  there  is  a  valid  new  contract,  whether  under  seal  or  upon  a 
valuable  consideration,  or  where  there  is  estoppel.^    At  the  same 


1  Waiver  is  ''the  intentional  re- 
linquishment of  a  known  right." 
Griffith  V.  Newell,  69  S.  Car.  300,  43 
8.  E.  259  [citing.  Grocery  Co.  v.  Moore, 
63  S.  Car.  184,  41  S.  E.  88]. 

"Waiver  is  the  voluntary  abandon- 
ment or  relinquishment  by  a  party  of 
Bome  right  or  advantage."  Draper  v. 
Oswego  County  Fire  Relief  Associa- 
tion, 190  N.  Y.  12,  82  N.  E.  756  [quoted 
in  aark  v.  West,  193  N.  Y.  349,  86 
N.  E.  1]. 

2  See  S§3038  et  seq. 
9  See  §§3062  et  seq. 


4  See  §§2446  et  seq. 

B  Mahaska    County    State    Bank    v. 
Crist,  87  la.  415,  54  N.  W.  450. 

iElgar  V.  Newhall,  —  Mass.  — ,  126 
N.  E.  661. 

See  §§  3040  et  seq. 

^'IJnless  a  waiver  is  under  seal,  or 
arises  from  conduct  creating  an  estop- 
pel, it  must  be  supported  by  an  agree- 
ment founded  upon  a  valuable  con- 
sideration." Frankfurt-Bamett  Oo.  v. 
Prym  Co.,  237  Fed.  21,  L.  R.  A.  1918A, 
602  [citing,  Emerson  v.  Slater,  63  U 
S.  (22  How.)  29, 16  L.  ed.  360;  HastiujirB 
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time,  as  in  the  case  of  the  waiver  of  express  conditions,*  waiver  of 
breach  of  a  covenant  is  recognized  in  some  jurisdictions  in  cases 
in  which  there  is  neither  a  new  contract  nor  an  estoppel.* 

A  waiver  which  is  conditioned  upon  the  happening   of  some 
future  event  is  inoperative  if  such  condition  is  brokenj* 


§3038.  Waiver  as  election.  Since  election  is  the  choice  be- 
tween two  inconsistent  rights,  waiver  is  a  necessary  correlative  of 
election,  although  it  does  not  seem  to  be  limited  to  cases  of  elec* 
tion.  Since  election  exists  where  there  are  two  or  more  inconsist- 
ent rights,  and  from  their  nature  the  party  who  makes  the  election 
can  not  take  both,  the  election  of  one  of  these  rights  operates  as  a 
renunciation  or  waiver  of  the  other.  As  applied  to  problems  o£ 
breach,  in  cases  in  which  the  party  who  is  not  in  default  has  the 
right  of  election  between  treating  the  breach  on  the  part  of  the 
party  who  is  in  default  as  a  discharge  of  the  contract,  or  treating 
the  contract  as  in  full  force  and  effect,  the  party  who  is  not  in 
default  may,  if  he  elects  to  do  so,  take  the  latter  alternative  and 
treat  the  contract  as  in  effect.  Such  election  waives  the  right  of 
the  party  who  is  not  in  default  to  treat  the  contract  as  discharged 
by  the  breach  which  such  party  has  thus  waived.^ 


V.  Lovejoy,  140  Mass.  2Cl,  54  Am. 
Rep.  462,  2  N.  E.  776;  Underwood  v. 
Farmers*  Joint  Stock  Ins.  Co.,  57  N. 
Y.  600;  Atlantic  Coast  Line  R.  Co. 
V.  Bryan,  109  Va.  623,  65  S.  E.  30]. 

•  See  §2664. 

•  See  §§  3040  et  seq. 

10  Boulder  &  Beaver  Placer  Co.  v. 
Maxwell,  24  Colo.  87,  48  Pac.  815. 

1  Canada.  Sorette  ▼.  Development 
Co.,  31  N.  S.  427. 

United  States.  District  of  Columbia 
V.  Camden  Iron  Works,  181  U.  S.  453, 
45  L.  ed.  048;  Graham  v.  United 
States,  188  Fed.  651;  Northwest  Auto 
Co.  V.  Harmon,  250  Fed.  832;  Landes 
v.  Klopstock,  252  Fed.  80;  Stennick  v. 
Jones,  252  Fed.  345  [opinion  modified, 
256  Fed.  354]. 

Arkansas.  Grand  Lodge  A.  O.  U.  W. 
V.  Davidson,  —  Ark.  — ,  L.  R.  A.  1017C, 
014,  101  S.  W.  061. 

California.  Witmer  Brothers  Co.  v. 
Weid,  108  Cal.  560,  41  Pac.  401;  Smith 


V.  ^la thews  Construction  Co.,  170  Cal. 
707,  179  Pac.  205. 

Florida.  .Roess  Lumber  Co.  v.  State 
Exchange  Bank,  08  Fla.  324,  L.  R.  A. 
1018E,  207,  67  So.  188. 

Georgia.  Pitcher  v.  Lowe,  05  Ga. 
423,  22  S.  E.  678;  McAulifTe  v.  Vaugh- 
an,  135  Ga.  852,  33  L.  R.  A.  (N.S.)  255, 
70  S.  E.  322. 

Illinois.  Butterick  Publishing  Co.  v. 
Whitcomb,  225  111.  005,  8  L.  R.  A.  (N. 
S.)  1004,  80  N.  E.  247;  Hills  v.  Mc- 
Munn,  232  111.  488,  83  N.  E.  963. 

Iowa.  Dahl  v.  Thompson,  98  la.  609, 
67  N.  W.  670. 

Kentucky.  Louisville  &  Nashville 
Ry.  V.  Mason  &  Hoge  Co.  (Ky.),  104 
S.  W.  075,  31  Ky.  L.  Rep.  1220. 

Louisiana.  Des  Allemands  Lumber 
Co.  V.  Morgan  City  Timber  Co.,  117 
La.  1,  41  So.  332. 

Massachusetts.  Jones  v.  Brown,  171 
Mass.  318,  50  N.  E.  048. 

Michigan.  Robinson  v.  Lake  Shore 
&  Michigan  So.  Ry.,  103  Mich.  607,  61 
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§  3039.  Delay  as  waiver.  The  party  who  is  not  in  default  has, 
ordinarily,  a  reasonable  time  in  which  to  determine  whether  he 
will  treat  the  breach  as  a  discharage  or  not ;  ^  and  accordingly  his 
delay  in  treating  the  contract  as  discharged,  if  not  exceeding  a 
reasonable  time,  does  not  amount  to  a  waiver.^ 

Delay  in  avoiding  the  contract  for  more  than  a  reasonable  time 
may  waive  the  right  to  avoid  it,'  as  where  in  the  meantime  the  land 
depreciates  in  valjie.*  The  act  of  the  buyer  in  keeping  an  article 
for  an  unreasonable  time  with  full  knowledge  of  the  facts,  waives 
his  right  to  avoid  the  contract  for  defects  therein.* 

§3040.  Elements  of  waiver^Inducing  action  in  reliance  on 
waiver — ^Necessity  and  effect  If  the  adversary  party  acts  in  reli- 
ance upon  such  waiver  and  alters  his  position  so  that  he  will  be 
prejudiced  if  the  party  who  is  not  in  default  is  allowed  to  alter  his 
position  and  to  treat  the  contract  as  discharged,  such  conduct  on 
the  part  of  the  party  who  was  originally  in  default  prevents  the 
party  who  is  not  in  default  from  retracting  such  waiverJ     If  the 


N.  W.  1014;  Gates  v.  Detroit  &  Mack- 
inac Ry.,  147  Mich.  523,  111  N.  W.  101. 

Mississippi  Klein  ▼.  Buck,  73  Miss. 
133,  18  So.  891. 

Nebraska.  Izard  v.  Kimmel,  26  Neb. 
61,  41  N.  W.  10C8;  Mundt  ▼.  Simp- 
kins,  81  Neb.  1,  115  N.  W.  325. 

New  York,  Wolfert  v.  Caledonia 
Springs  Ice  Co.,  195  N.  Y.  118,  21  L. 
R.  A.  (N.S.)  864,  88  N.  E.  24. 

North  Dakota.  Plummer  v.  Kelly,  7 
N.  D.  88,  73  N.  W.  70. 

Washington,  Garrison  v.  Newton,  06 
Wash.  284,  4  A.  L.  R.  804,  165  Pac.  90. 

Wisconsin.  Tickler  v.  Andrae  Mfg. 
Co.,  95  Wis.  352,  70  N.  W.  292;  Lay- 
cock  V.  Moon,  97  Wis.  59,  72  N.  W. 
372;  Woodman  v.  Blue  Grass  Land  Co., 
125  Wis.  489,  103  N.  W.  236,  104  N. 
W.  920;  Milwaukee  Boston  Store  v. 
Katz,  153  Wis.  492,  140  N.  W.  1038. 

1W.  F.  Main  Co.  v.  Field,  144  N. 
Car.  307,  119  Am.  St.  Rep.  956,  11  L. 
R.  A.  (N.S.)  245,  56  S.  E.  943;  Mil- 
waukee Boston  Store  v.  Katz,  153  Wis. 
492,  140  N.  W.  1038. 

2W.  F.  Main  Co.  v.  Field,  144  N. 
Car.  307,  119  Am.  St.  Rep.  956,  11  L. 


R.  A.  (N.S.)  245,  56  S.  E.  943;  Mil- 
waukee Boston  Store  v.  Katz,  153  Wis. 
492,  140  N.  W.  1038. 

3  Coleman  v.  Bank,  115  Ala.  307,  22 
So.  84;  Corbett  v.  Schulte,  119  Mich. 
249,  77  N.  W.  947;  McCourt  v.  Johns, 
33  Or.  561,  53  Pac.  601. 

4  Bennett  v.  Hickey,  112  Mich.  370, 
70  N.  W.  900. 

B  Jackson  v.  Porter  Land  &  Water 
Co.,  151  Cal.  32,  90  Pac.  122;  Inter- 
national Harvester  Co.  v.  Brown,  182 
Ky.  435,  206  S.  W.  622. 

See  §3050. 

1 1llinois.  Hills  y.  McMunn,  232  III. 
488,  83  N.  E.  963. 

Kentucky.  Louisville  &  Nashville 
Ry.  V.  Mason  &  Hoge  Co.  (Ky.),  104 
S.  W.  976,  31  Ky.  L.  Rep.  1220. 

Michigan.  Gates  v.  Detroit  &,  Mack- 
inac Ry.  Co.,  147  Mich.  623,  111  N.  W. 
101. 

New  Jersey.  Sun  Dredging  &  Con- 
struction Co.  v.  Ottens,  84  N.  J.  L. 
740,  87  Atl.  1003. 

New  York.  Wolfert  v.  Caledonia 
Springs  Ice  Co.,  195  N.  Y.  118,  21  L. 
R.  A.  (N.S.)  864,  88  N.  £.  ^. 
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seller  is  to  deliver  articles  as  the  buyer  may  order  and  in  such 
quantities  as  he  may  dcsi^ate,  it  is  held  that  his  delivery  of  a 
less  quantity  than  is  ordered  and  the  acceptance  thereof  by  the 
buyer  will  prevent  the  buyer  from  treating  such  deficiency  as  a 
discharge,  unless  the  buyer  demands  further  performance  in  time 
to  enable  the  seller  to  comply  with  such  demand.^  If  a  shipper  has 
agreed  to  furnish  articles  for  transportation,  his  failure  to  furnish 
the  quantity  which  is  required  by  the  contract  is  waived  by  the 
conduct  of  the  carrier  in  failing  to  furnish  sufficient  cars  to  trans- 
port the  quantity  of  articles  furnished  by  the  shipper  and  in  claim- 
ing that  the  carrier  was  unable  to  furnish  more  cars.'  If  the  ven- 
dor breaks  the  contract  and  the  vendee  insists  on  his  continuing 
the  performance,  the  'voiulec  cau  not  subsequently  elect  to  treat 
such  breach  as  a  discharge/ 

If  the  party  who  was  originally  in  default  has  not  altered  his 
position  in  reliance  upon  the  apparent  intention  of  the  party  who 
is  not  in  default,  to  treat  the  contract  as  in  effect,  it  is  held  in 
some  jurisdictions  that  such  conduct  on  the  part  of  the  party  who 
is  not  in  default  does  not  operate  as  a  final  waiver;  and  that,  un- 
der such  circumstances,  the  party  who  is  not  in  default  may  alter 
his  position  and  treat  the  contract  as  discharged,  as  long  as  the 
adversary  party  has  not  altered  his  position.'  The  fact  that  one 
of  the  parties  has  waived  a  provision  as  to  the  time  of  perform- 
ance, does  not  make  such  waiver  operative  for  the  entire  period  of 
the  contract;  but  on  reasonable  notice  to  the  adversary  party,  the 
party  who  is  not  in  default  may  insist  on  performance  in  accord- 
ance with  the  terms  of  the  contract,  in  default  of  which  he  may 
treat  the  contract  as  discharged.*  If  the  party  who  is  not  in  de- 
fault makes  a  payment  voluntarily  with  knowledge  of  the  breach, 
such  waiver  does  not  compel  him  to  continue  performance  there- 
after;^ and  if  such  payment  is  voluntarily  repaid  on  demand,  the 
party  who  was  originally  in  default  can  not  treat  the  refusal  of 
the  adversary  party  to  continue  performance  as  breach.* 

In  other  jurisdictions  it  seems  to  be  held  that  the  deliberate 
declaration  by  the  party  who  is  not  in  default  of  his  intention  to 

2Wo1fert   y.    Caledonia   Springs   Ice  SSickeleteel  v.   Edmonds,    158    Wis. 

Co.,  195  N.  Y.  118,  21  L.  R.  A.  (N.S.)  122,  147  N.  W.  1024. 
864,  88  N.  E.  24.  8  Panoutsos  ▼.  Ra3nnond  Hadley  Cor- 

3  Gates  Y.  Detroit   &  Mackinac  Ky.  poration  [1017],  1  K.  B.  7G7. 

Co.,  147  Mich.  623,  111  N.  W.  101,  TSickelsteel  v.   Edmonds,    168   Wis. 

4  Pratt  V.  S.  Freeman  &  Sons  Mfg.       122,  147  N.  W.  1024. 

Co.,  116  Wis.  648,  92  N.  W.  368.  tSickelateel  ▼.   Edmonds,    168   Wis. 

122,  147  N.  W.  1024. 
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treat  the  contract  as  in  eflfect,  in  sjiite  of  the  breach  on  the  part  of 
the  adversary  party,  is  a  finality ;  and  that  the  party  who  has  made 
such  declaration  can  not  alter  his  position,  although  the  party  who 
was  in  default  has  not  acted  in  reliance  thereon.* 

While  omission  on  the  part  of  the  party  who  is  in  default  may 
not  of  itself  amount  to  such  action  in  reliance  upon  the  apparent 
intention  of  the  party  who  is  not  in  default  to  treat  such  contract 
as  in  effect,  that  the  party  who  is  not  in  default  will  be  precluded 
from  altering  his  position,  the  party  who  is  not  in  default  must  at 
least  give  reasonable  notice  of  his  change  of  intention,  so  as  to 
enable  the  adversary  party  to  perform  if  he  wishes.^'  If  the  par- 
ties to  a  contract  have  entered  into  negotiations  for  arbitration  of 
a  dispute  as  to  the  performance  of  a  given  covenant,  failure  to 
perform  such  covenant  can  not  be  treated  as  a  breach  without 
giving  a  reasonable  notice  to  the  adversary  party  that  performance 
will  be  demanded  in  accordance  with  the  terms  of  the  contract  and 
that  such  question  will  not  be  submitted  to  arbitration.^^  If  one  of 
the  parties  to  the  contract  has  waived  the  provisions  thereof  as  to 
the  time  of  performance,  he  can  not  alter  his  position  without  giv- 
ing a  reasonable  notice  to  the  adversary  party.^^  If  an  employe 
for  an  indefinite  period  is  laid  off  for  a  month  without  pay,  and 
he  acquiesces  therein  and  treats  the  contract  as  in  force,  he  can 
not  subsequently  treat  such  breach  as  a  discharge  and  recover  on 
quantum  meruitJ' 

§3041.  Knowledge  of  breach  essential.  In  order  that  the 
promisee  may  be  held  to  waive  a  breach  of  the  contract,  he  must 


•  Arkansas.  Stewart  ▼.  Simon,  111 
Ark.  358,  163  S.  W.  1136. 

Florida.  Hyer  v.  York.  Mfg.  Co.,  68 
Fla.  283,  50  So.  485;  Franklin  Phos- 
phate Co.  ▼.  International  Harvester 
Co.,  62  Fla.  185,  57  So.  206;  Roess 
Lumber  Co.  ▼.  State  Exchange  Bank, 
68  Fla.  324,  L.  R.  A.  1918E,  297,  67 
So.  188. 

Georgia.  Atlanta  Consolidated  Bot- 
tling Co.  V.  Hutchinson,  109  Ga.  550, 
36  S.  E.  124. 

Idaho.  Smith  v.  Smith,  4  Ida.  1,  35 
Pac.  607. 

Indiana.  McCormick  Harvesting  Ma- 
chine Co.  V.  Yeoman,  26  Ind.  App.  415, 
59  N.  E.  1069. 


10  Prentiss  v.  Lyons,  105  La.  382,  20 
So.  944;  St.  Regis  Paper  Co.  v. 
Santa  Clara  Lumber  Co.,  186  N.  Y. 
89,  78  N.  E.  701 ;  Taylor  v.  Goelet,  208 
N.  Y.  253,  101  N.  E.  867;  Walker  v. 
McMurchle,  61  Wash.  489,  112  Pac. 
500. 

11  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  186  N.  Y.  89,  78  N.  E.  701. 

12  Prentiss  v.  Lyons,  105  La.  382, 
29  So.  944 ;  Taylor  v.  Goelet,  208  N.  Y. 
253,  101  N.  E.  867;  Walker  v.  McMur- 
chie,  61  Wash.  489,  112  Pac.  600. 

13  Forbes  v.  Appleyard,  181  Haas. 
354,  63  N.  E.  894. 
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know  of  the  fact  which  constitutes  such  breach.^  The  knowledge 
which  is  required  is  more  than  mere  suspicion.*  The  conduct  of 
the  party  who  is  not  in  default,  in  recognizing  the  continued  exist- 
ence of  the  contract  in  reliance  upon  the  assurance  of  the  adver- 
sary party  that  such  adversary  party  will  eventually  perform  the 
contract,  is  not  a  definite  and  final  waiver  of  such  breach ; '  but  it 
is  at  most  a  waiver  as  to  the  time  for  performance,  and  not  as  to 
the  ultimate  performance  itself. 

The  act  of  the  buyer  in  taking  possession  of  the  goods  does  not 
waive  his  right  to  treat  the  contract  as  discharged  because  of  latent 
defects  unknown  to  him,  which  prevented  the  goods  from  comply- 
ing with  the  terms  of  the  contract  of  sale.*  If  A  has  employed  B 
to  make  certain  pLms,  A's  payment  of  part  of  the  purchase  price 
before  he  has  an  opportunity  to  examine  the  plans  does  not  waive 
B's  breach  in  making  plans  which  were  not  in  accordance  with  the 
contract.'  The  act  of  an  insured  in  waiving  one  ground  of  for- 
feiture does  not  aflEect  the  waiver  of  another  ground  of  which  the 
insured  was  ignorant.*  The  acceptance  of  the  performance  of  a 
contract  to  construct  a  drain,  made  as  the  result  of  fraud  or  mis- 
take, does  not  amount  to  a  final  waiver  of  breach.^  In  order  that 
acceptance  of  defective  performance  of  a  building  contract  may 


1  United  States.  Loudenback  Fer- 
tilizer Co.  V.  Tonneaflee  Phosphate  Co., 
121  Fed.  208,  CI  h.  R.  A.  402. 

Alabama.  Fike  v.  Stratton,  174  Ala. 
641,  56  So.  029. 

Idaho.  Steltz  v.  Armory  Co.,  15  Ida. 
651,  20  L.  R.  A.  (N.S.)  872,  09  Pac.  98. 

Massachusetts.  Yorston  v.  Brown, 
178  Mass.  103,  59  N.  E.  654. 

Michigan.  BteveiMon  y.  Log  Towing 
Co.,  103  Mich.  412,  61  N.  W.  636. 

New  York.  Oswego  FalU  Pulp  ft 
Paper  Co.  v.  Stecher  Lithographic  Co., 
215  N.  Y.  98,  L.  R.  A.  1916B,  1257,  100 
N.  E.  92  (obiter). 

North  Carolina.  W.  F.  Main  Co.  v. 
Field,  144  N.  Cftr.  307,  119  Am.  St. 
Rep.  956,  11  L.  R.  A.  (N.S.)  245,  66 
S.  E.  943. 

Washington.  Qraham  v.  Bell-Irving, 
46  Wash  607,  01  Pac.  8;  Sevier  v.  Hop- 
kins, 101  Wash.  404,  172  Pac.  550. 

Wisconsin.  Milwaukee  Boston  Store 
V.  Katz,  153  Wis.  492,  140  N.  W.  1038. 


2  Freeman  v.  Gloyd,  43  Wash.  607, 
86  Pac.  1051. 

3Schillinger  v.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  961  [affirm- 
ing, 116  N.  W.  132];  United  Iron 
Works  V.  Rathskeller  Co.,  94  Wash. 
67,  L.  R.  A.  1917C,  445,  161  Pac.  1197. 

4W.  F.  Main  Co.  v.  Field,  144  N. 
Car.  307,  110  Am.  St.  Rep.  966,  11  L. 
R.  A.  (N.S.)  245,  66  S.  E.  943;  Sevier 
V.  Hopkins,   101   Wash.   404,  172  Pac. 


RR 


i  Graham  v.  Bell-Irving,  46  Wash. 
007,  fl  Pac.  8. 

•  Planters*  Mutual  Ins.  Co.  ▼.  Loyd, 
67  Ark.  584,  77  Am.  St.  Rep.  136.  56 
S.  W.  44. 

7  For  similar  facts  see  Weaton  ▼. 
Syracuse,  158  N.  Y.  274,  70  Am.  St. 
Rep.  472,  43  L.  R.  A.  678,  63  N.  E.  12; 
Van  Akin  v.  Dunn,  117  Mich.  421,  76 
N.  W.  938. 
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operate  as  a  waiver  it  must  be  shown  that  the  owner  knew  of  the 
defects  in  performance.* 

The  fact  that  the  departure  from  the  specifications  was  plain 
does  net  dispense  with  knowledge  thereof  by  the  owner.*  If  it  is 
claimed  that  if  one  who  has  a  right  under  contract  to  have  his 
portrait  inserted  in  a  certain  history,  has  accepted  in  place  thereof 
its  insertion  in  a  so-called  ** portrait  gallery"  from  which  historical 
matter  is  omitted,  it  must  be  shown  that  he  had  full  knowledge  of 
his  rights  under  the  contract  and  that  his  portrait  was  omitted 
from  the  sort  of  work  in  which  he  had  a  right  to  have  it  inserted.^* 

However,  if  the  want  of  knowledge  is  the  fault  of  the  party  who 
is  alleged  to  have  waived  a  breach  committed  by  the  adversary 
party,  his  conduct  may  amount  to  a  waiver  of  the  breach-,  even  if 
its  existence  is  unknown  to  him.^^  If  proof  of  printing  is  submitted 
to  the  party  for  whom  the  work  is  done,  and  he  approves  it,  over- 
looking an  error,  he  can  not  object  to  such  error  in  the  finished 
work  as  a  breach," 

§  3042.  Intention  to  waive  breach  essential.  To  operate  as  a 
waiver  the  conduct  of  the  party  who  is  not  in  default  must  be  such 
as  to  show  affirmatively  his  intention  to  treat  the  contract  as  still 
in  effect.^    This  intention  may  either  actually  exist  or  it  may  so 


IHayster  v.  Owen,  61  Mo.  270; 
Farmers'  &  Traders'  National  Bank  r. 
WoodeU,  38  Or.  294,  61  Pac.  837,  65 
Pac.  520;  Moore  v.  Carter,  146  Pa.  St. 
492,  23  AtL  243. 

•  Moore  v.  Carter,  146  Pa.  St.  492, 

23  Atl.  243. 

lOYorston  v.  Brown,  178  Mass.  103, 

69  N.  E.  654. 

11  Skinner  v.  Norman,  165  N.  Y.  565, 
80  Am.  St.  Rep.  776,  59  N.  E.  309. 

12  Giles  Lithograph  &  Liberty  Print- 
ing Co.  V.  Chase,  149  Mass.  459,  14  Am. 
St.  Rep.  439,  4  L.  R.  A.  480,  21  N.  E. 

765. 
1  Colorado.    Boulder  Co.  v.  l^IaxweU, 

24  Colo.  87,  48  Pac.  815. 

Iowa.  Singmaeter  v.  Robinson,  181 
U.  622,  164  N.  W.  776;  Roper  v.  Wells, 
182  la.  237,  165  N.  W.  385. 

Maine.  Campion  v.  Marston,  99  Me. 
410,  59  Atl.  548. 


Massachusetts.  Wilkinson  v.  Mfg. 
Co.,  160  Mass.  374,  47  N.  K.  1020. 

Michigan.  Steams  R<ilt  &  Lumber 
Co.  V.  Dennis  Lumber  Co.,  188  Mich. 
700,  2  A.  L.  R.  63S,  154  N.  W.  91. 

Minnesota.  Jordan  v.  Van  Duzee, 
1.39  Minn.  103,  165  N.  W.  877. 

Montana.  First  National  Bank  v. 
Carroll,  .35  Mont.  302.  88  Pac.  1012. 

Noith  Dakota.  Sunshine  Cloak  & 
Suit  Co.  V.  Roquette,  30  N.  D.  143,  L. 
R.  A.  1916E,  932.  152  N.  W.  359;  Inter- 
national Harvester  Co.  v.  Thomas,  — 
N.  D.  — .  176  N.  W.  623. 

Ohio.  Rbeinetrom  ▼.  Steiner,  69  O. 
S.  452.  69  N.  E.  746. 

Oklahoma.  Roes  y.  Sanderson,  — 
Okla.  — ,  L.  R.  A.  1917C,  879,  162  Pac. 
709;  Hart-Parr  Co.  v.  Duncan.  —  Okla. 
— ,  4  A.  L.  R.  1434,  181  Pac.  288. 

South  Carolina.  Griffith  v.  Newell, 
69  S.  Car.  300,  48  S.  E.  259. 
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appear  to  exist  as  to  mislead  the  adversary  party  and  thus  work 
an  estoppel.* 

Silence  on  the  part  of  the  party  not  in  default  does  not  of  itself 
amount  to  a  waiver.'  If  the  promisor  wrongfully  refuses  perform- 
ance, the  fact  that  the  promisee  is  still  ready  and  willing  to  per- 
form if  the  promisor  will  continue  to  perform,  does  not  of  itself 
show  that  he  has  not  accepted  the  promisor's  renunciation  as  a 
final  breach  terminating  the  contract.^  His  unaccepted  offer  to  con- 
tinue the  contract  after  breach  on  certain  specified  terms  does  not 
waive  such  breach.'  The  act  of  the  party  who  is  not  in  default,  in 
signing  a  written  instrument  which  contains  a  waiver,  is  not  bind- 
ing on  liim  if  he  signs  through  fraud  as  to  its  contents  and  in  igno- 
rance of  the  provisions  of  such  waiver.* 

The  act  of  the  party  in  default  can  not  amount  to  a  waiver.^  A 
provision  in  a  construction  contract  to  the  effect  that  an  agree- 
ment for  extra  compensation  should  be  indorsed  on  the  contract,  is 
not  waived  by  the  performance  of  such  work.* 


Washington.  Bishop  v.  T.  Ryan 
ConBtruction  Co.,  106  Wash.  254,  180 
Pac.  120. 

Wisconsin.  Davis  v.  La  Crosse  Hos- 
pital Assn.,  121  Wis.  570,  99  N.  W. 
351. 

"The  question  of  waiver  is  mainly 
a  question  of  intention.  Gardner  v. 
New  London,  63  Conn.  267,  28  Atl.  42. 
It  involves  the  notion  of  an  intention 
on  the  pari  of  one  having  a  right  to 
relinquish  it."  Frankfurt-Bamett  Co. 
V.  Prym  Co.,  237  Fed.  21,  L.  R.  A. 
1918A,  602. 

2  Starr  v.  Ship  Co.,  68  Fed.  234. 

9  Eaton  v.  Gladwell,  108  Mich.  678, 
66  N.  W.  598;  Ross  v.  Sanderson,  — 
Okla.  —,  L.  R.  A.  1917C,  870,  162  Pac. 
700;  Davis  v.  La  Crosse  Hospital 
Assn..  121  Wis.  579,  C9  N.  W.  351. 

4  Mutual  Reserve  Fund  Life  Asso- 
ciation v.  Taylor,  90  Va.  208,  37  S. 
E.  854. 

I  Sheffield  Furnace  Co.  v.  Coke  Co., 
101  AU.  446,  14  So.  672. 

•  International  Harvester  Co.  v. 
Thomas,  —  N.  D.  — ,  176  N.  W.  523. 

7  Davis  V.  La  Crosee  Hospital  Asso- 
ciation, 121  Wis.  579,  99  N.  W.  351. 


t  Davis  v.  La  Crosse  Hospital  Asso- 
ciation, 121  Wis.  579,  90  N.  W.  351. 

"In  support  of  the  court's  ruling 
that  the  provision  of  the  contract  in 
regard  to  forfeiting  claims  for  addi- 
tions to  the  contract  work  and  ma- 
terial was  waived,  counsel  for  respond- 
ents suggest  that  such  a  provision  can 
be  waived,  and  cite  Bannister  v.  Pat- 
ty's Exrs,  35  Wis.  215.  True,  such  a 
provision  can  be  waived,  but  that  does 
not  warrant  holding,  whenever  a  thing 
is  done  under  a  contract  for  which,  by 
the  terms  thereof,  additional  compen- 
sation IS  dependent  upon  a  certain 
specified  condition  being  complied 
with,  that  such  condition  was  waived 
as  a  matter  of  course  because  no  no- 
tice wan  taken  thereof.  Such  a  method 
of  dealing  with  a  contract  would  re- 
sult in  sanctioning  the  very  looseness, 
and  suggest  and  give  countenance  to 
the  very  class  of  (SOntroversies  sudh 
provisions  are  designed  to  prevent. 
There  would  be,  then,  little  or  no  use 
of  making  a  written  contract  at  all, 
containing  such  guards,  because  if  one 
were  made  the  court,  upon  a  contro- 
versy thereunder  occurring,  would  look 
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§  3043.  Conduct  of  party  not  in  default  aa  waiver.  The  con- 
duct of  the  party  not  in  default,  which  is  in  accordance  with  his 
rights  under  the  terms  thereof,  does  not  amount  to  a  waiver  of 
any  of  the  terms  of  such  contract  which  are  inserted  for  his  bene- 
fitJ  The  act  of  one  of  the  parties  in  demanding  full  performance 
of  the  original  contract,  docs  not  amount  to  waiver,  even  though, 
through  misconstruction  of  the  contract,  he  demands  more  by  way 
of  performance  than  he  is  entitled  to.*  Acceptance  of  a  temporary 
bridge  provided  for  by  the  contract  does  not  amount  to  acceptance 
of  a  permanent  bridge  constructed  thereafter  under  the  contract.' 
If  the  purchaser  of  goods  has  a  right  to  accept  such  goods  as  con- 
form to  the  terms  of  the  contract,  and  to  reject  the  rest,  his  con- 
duct in  accepting  such  goods  as  are  in  conformity  to  the  terms  of 
the  contract  is  not  a  waiver  of  the  defects  in  the  goods  which  he 
rejects.*  Conduct  which  clearly  shows  the  intention  of  the  promisee 


to  what  was  in  fact  done  and  test  the 
contract  by  that  instead  of  testing 
what  was  done  by  the  contract  in  de- 
termining the  legal  rights  of  the  par- 
ties. There  is,  at  times,  rather  too 
much  of  a  tendency  to  do  that,  the 
court  acting  as  a  mere  arbitrator  in- 
stead of  judiciaUy  giving  to  each  party 
bis  legal  rights.  Parties  muiit  be  left 
to  make  their  own  contracts,  and 
without  any  protection  from  improvi- 
dent provisions  embodied  therein,  in 
the  abbence  of  clear  evidence  of  a 
modification  or  some  relievable  fraud, 
or  mistake.  A  contract  once  made  cftn 
be  subsequently  varied  by  the  parties 
thereto,  and  by  parol,  but  a  mere 
breach  of  contract,  or  failure  to  c(>m- 
ply  with  the  provisions  therein  upon 
which  certain  advantages  are  made  to 
depend,  should  not  be  deemed  a  waiver 
of  those  parts  of  the  agreement  which 
would  otherwise  condemn  the  party 
guilty  of  the  breach  to  damages,  or 
condemn  the  party  failing  to  perform 
such  agreement  to  lose  the  advantages 
just  as  the  contract  provides, 

'In  the  circumstances  before  us,  a 
provision  should  not  be  deemed  waived 
in  the  absence  of  clear  and  satisfac- 
tory  evidence   showing  such   to  have 
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been  the  intention  of  the  parties,  or 
showing  an  estoppel  in  pais.  Cer- 
tainly, the  mere  failure  to  do  the  very 
thing  which  the  parties  stipulated 
should  work  a  forfeiture,  is  not  suf- 
ficient. Otherwise  the  rule  would  be 
that,  instead  of  a  provision  in  a  con- 
tract working  a  forfeiture  under  the 
circumstances  therein  prescribed,  the 
doing  of  the  thing  which  was  stipu- 
lated should  work  a  forfeiture  would 
always  be  held  not  to  do  so,  but  to 
waive  the  conditions  of  the  contract  in 
that  regard."  Davis  v.  La  Croeee  Hos- 
pital Association,  121  Wis.  679,  00  N. 
W.  351. 

1  Stimson  Mill  Co.  v.  Los  Angeles 
Traction  Co.,  141  Cal.  30,  74  Pac.  357; 
Goodspeed  v.  United  Shoe  Machinery 
Co.,  141  Mich.  672,  104  N.  W.  982; 
Steams  Salt  &  Lumber  Co.  v.  Dennis 
Lumber  Co.,  188  Mich.  700,  2  A.  L.  K 
638,  154  N.  W.  01. 

2  Schneider  v.  Ann  Arbor,  195  Midi. 
599,  162  N.  W.  110. 

S  Stimson  Mill  Co.  v.  Loe  Angeles 
Traction  Co.,  141  Cal.  30,  74  Pac.  357. 

4  Steams  Salt  &  Lumber  Co.  v.  Den- 
nis Lumber  Co.,  188  Mich.  700,  2  A.  L. 
R.  638,  164  N.  W.  91. 


§3043 


Page  on  Contracts 


5376 


not  to  accept  the  performance  tendered,  does  not  amount  to  a 
waiver  of  breach."  While  payment  by  a  party  who  is  not  in  de- 
fault may,  if  unexplained,  show  his  intention  to  waive  breach  by 
the  adversary  party,  a  payment  which  is  coupled  with  a  demand 
for  performance  of  the  contract  by  the  adversary  party  does  not 
amount  to  a  waiver.*  If  the  owner  denies  that  the  contractor  has 
performed  his  contract,  but  agrees  to  pay  the  contractor's  work- 
men, such  payment  does  not  waive  breach  by  the  contractor.''  Still 
less  does  conduct  by  the  promisee,  which  amounts  merely  to  prepa- 
ration on  his  part  for  performance,  constitute  an  acceptance  and 
waiver  of  breach.*  Where  a  number  of  farmers  had  contracted 
with  A  for  the  construction  of  a  ditch,  the  fact  that  they  levied 
an  assessment  upon  themselves,  and  thereby  raised  the  contract 
price,  is  not  an  acceptance  of  A's  performance.* 

On  the  one  hand,  conduct  on  the  part  of  the  party  who  is  not 
in  default,  which  is  consistent  with  his  determination  not  to  treat 
the  defective  performance  as  a  satisfaction  of  his  rights  under  the 
contract,  can  not  amount  to  waiver.^*  The  fact  that  a  contractor 
continues  work  in  spite  of  a  default  in  payment,  does  not  operate 
as  a  waiver  of  such  default  as  a  discharge  of  the  contract,  if  such 
contractor  objects  to  such  default  at  the  time.^^  The  fact  that  the 
party  who  is  not  in  default  continues  performance  for  a  short  time, 
so  as  to  accommodate  the  party  who  is  in  default,  is  not  incon- 
sistent with  his  declaration  that  he  treated  such  default  as  a  dis- 
charge of  the  contract ;  ^^  and  it  does  not  prevent  him  from  treat- 
ing such  contract  as  discharged  by  reason  of  such  breachj*  In  a 
jurisdiction  in  which  the  seller  is  permitted  to  accept  such  portion 
of  the  goods  which  are  offered  to  him,  as  conforms  to  the  terms 
of  the  contract,  and  to  reject  the  rest,  his  action  in  so  doing  is  not 
a  waiver  as  to  the  articles  thus  tendered  which  do  not  satisfy  the 


•  Gilliatn  y.  Brown,  116  CaL  454,  4S 
Pac.  486;  California  Well  Drilling  Co. 
V.  California  Midway  Oil  Co.,  178  Cal. 
337,  177  Pac.  849;  Grimth  v.  Newell,  69 
S.  Car.  300,  48  8.  E.  259. 

•  Griffith  V.  Newell,  69  8.  Car.  300, 
48  8.  E.  259. 

TGiUiam  ▼.  Brown,  116  Cal.  454,  48 
Pac.  486. 

t  Gilliam  v.  Brown,  116  Cal.  454,  48 
Pac.  486. 

•  Gilliam  v.  Brown,  116  CaL  454,  48 
Pac  486. 


1<8team8  8alt  ft  Lumber  Co.  v. 
Dennis  Lumber  Co.,  188  Mich.  700,  2  A. 
L.  R.  638,  154  N.  W.  91;  Finnigan  ▼. 
Wonlen-AIlen  Co.,  201  Mich.  445,  167 
N.  W.  930;  Bishop  ▼.  T.  Ryan  Const. 
Co.,  106  Wash.  254,  180  Pac.  126. 

11  Finnigan  y.  Worden-Allen  Co.,  201 
Mich.  446,  167  N.  W.  930. 

12  Bishop  y.  T.  Ryan  Construction 
Co.,  106  Wash.  254,  ISO  Pac.  126. 

13  Bishop  y.  T.  Ryan  Construction 
Co.,  106  Wash.  254,  180  Pac  126. 
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provisions  of  the  contract.^*  The  action  of  the  party  who  is  not 
in  default,  in  reliance  upon  the  promise  of  the  party  who  is  in 
default  to  make  good  such  default  and  to  perform  the  contract  in 
accordance  with  the  terms  thereof,  does  not  amount  to  waiver  of 
such  default.^'  If  the  seller  assures  the  buyer  that  the  defects  in 
the  thing  sold  are  not  serious  and  that  he  will  remedy  them,  the 
action  of  the  buyer  in  continuing  to  make  use  of  the  thing  which 
he  has  bought  is  not  waiver,  as  a  matter  of  lawj^  The  act  of  the 
property  owner  in  paying  contractor  under  a  contract,  in  reliance 
upon  the  promise  of  the  contractor  to  continue  performance  and 
to  furnish  the  property  owner  with  receipts  from  the  materialmen, 
is  not  a  final  waiver  by  the  owner  of  his  right  to  insist  upon  per- 
formance of  such  provisions.^^  The  act  of  a  purchaser  of  realty  in 
continuing  performance  is  not  a  waiver  of  a  defect  in  the  title  if 
he  continues  performance  in  reliance  upon  the  vendor's  promise  to 
correct  such  defectJ* 

On  the  other  hand,  in  case  of  a  variance  between  the  acts  and 
the  declarations  of  the  party  who  is  not  in  default,  effect  will  ordi- 
narily be  given  to  his  acts  which  recognize  the  existence  of  the 
contract,  in  preference  to  his  prior  declarations  which  treat  the 
contract  as  discharged.^*    If  the  party  \vho  is  not  in  default  objects 


14  Stearns  Salt  &  Lumber  Co.  v. 
Dennis  Lumber  Co.,  188  Mich.  700,  2  A. 
L.  R.  638.  154  N.  W.  01. 

ISSchillinger  y.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  061  [affirm- 
injj.  116  N.  W.  1.321;  Roper  v.  Wells, 
182  la.  237,  165  N.  W.  385;  Read  v. 
Loftus,  82  Ran.  485,  31  L.  R.  A.  (N.S ) 
457,  108  Pac.  850;  United  Iron  Works 
V.  Rathskeller  Co.,  94  Wash.  67,  L.  R. 
A.  1017C,  445,  161  Pac.  1107. 

It  Roper  V.  Wells,  182  la.  237,  166 
N.  W.  385;  United  Iron  Works  v. 
Rathskeller  Co.,  94  Wash.  67,  L.  R.  A. 
1917C,  445,  161  Pac.  1107. 

nSchillinger  ▼.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  061  [affirm- 
ing. 116  N.  W.  132]. 

It  Read  v.  Loftus,  82  Kan.  485,  31  L. 
R.  A.  (NS.)  457,  108  Pac.  850. 

It  Trinidad  Asphalt  Manufacturing 
Co.  V.  Buck  staff  Bros.  Manufacturing 
Co.,  86  Neb.  623,  136  Am.  St.  Rep.  710, 
126  N.  W.  293. 


"There  is  much  force  in  plalntifTs 
argument  that  great  loss  would  accrue 
to  it  by  a  sudden  termination  of  busi- 
ness relations  between  the  parties,  and 
that  it  ought  not  to  be  subjected  to 
such  loss  as  a  condition  of  insisting 
upon  the  forfeiture.  On  the  other 
hand,  should  plaintiff  be  permitted  to 
reap  the  benefits  of  the  agreement  and 
at  the  enme  time  claim  that  it  was 
canceled?  The  loss  to  the  defendants 
from  a  sudden  termination  of  busi- 
ness relations  and  their  loss  after  a 
short  prolongation  thereof  would  not 
differ  very  materially,  while  to  the 
plaintiff,  if  it  could  continue  the  busi- 
ness uninterruptedly,  the  difference 
would  be  very  great.  In  the  latter 
case  it  might  sustain  practically  no 
loss  at  all,  while  in  the  former  it 
might  seriously  affect  its  whole  busi- 
ness for  a  time.  When  it  elected  to 
break  with  the  defendants  it  was  in- 
cumbent upon  it  to  weigh  the  advan- 
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to  the  breach,  but  continues  performance,  his  conduct  in  continuing 
performance  is  regarded  as  superseding  his  oral  objection;  and 
such  conduct  on  his  part  operates  as  a  waiver  of  such  breach,  in 
spite  of  his  oral  objection  thereto.* 

§  3044.  Waiver  of  prior  breach  as  waiver  of  entire  covenant 

A  waiver  of  one  breach  does  not  amount  to  a  waiver  of  other  and 
subsequent  breaches^  Where  a  contract  is  payable  in  instalments, 
waiver  of  a  breach  by  delay  in  paying  earlier  instalments  is  not  a 
waiver  of  the  right  to  require  the  subsequent  instalments  to  be 
paid  when  due,  if  the  promisor  is  not  misled  by  the  conduct  of 
the  promisee.*  This  is  especially  clear  where  the  party  in  default 
is  notified  that  subsequent  breaches  will  not  be  waived.'  Waiver 
of  a  breach  by  failure  to  pay  a  premium  when  due,  as  a  ground  of 
forfeiture,  and  giving  an  extension  of  time  by  taking  a  note  there- 
for, does  not  waive  a  right  secured  by  the  contract  to  for- 
feit the  policy  if  such  note  is  not  paid  when  due.*  The  fact  that 
a  provision  requiring  performance  at  a  specified  time  is  waived, 
does  not  excuse  the  party  in  default  from  the  duty  to  perform 
within  a  reasonable  time  thereafter.*    Paying  certain  instalments 


tages  and  diBadvantages  of  the  Bitu- 
ation.  It  ought  not  to  be  permitted 
to  accept  the  advantageous  part, 
namely,  that  of  securing  control  of 
defendants'  businefis,  and  at  the  same 
time  compel  them  to  accept  its  terms 
of  a  temporary  continuance  thereof  in 
order  that  it  might  relieve  itself  from 
the  consequent  loss  of  flatly  standing 
upon  its  right  of  forfeiture.  When 
declarations  and  conduct  are  at  vari- 
ance, as  here,  the  conduct  and  acts  of 
the  porty  must  be  held  to  outweigh 
the  declarations  and  be  controlling. 
For  these  reasons  it  is  considered  that 
the  plaintiff,  by  its  continuing  the 
business  with  the  defendants  in  the 
manner  and  under  the  circumstances 
stated  after  October  2,  1011,  waived 
the  forfeiture."  Milwaukee  Boston 
Store  V.  Kat«,  153  Wis.  492,  140  N. 
W.  1038. 

20  Capper    v.    Manufacturers'    Paper 
Co.,  86   Ran.   355,    121    Pac.   510;    St. 


Begis  Paper  Co.  v.  Santa  Clara  Lum- 
ber Co ,  180  N.  Y.  80,  78  N.  E.  701. 

1  Carroll  v.  Mundy,  —  la.  — ,  4  A. 
L.  R.  811,  170  N.  W.  790;  Diabrow  v. 
Harris,  122  N.  Y.  362,  25  N.  E.  356; 
Patterson  v.  Glasemire,  166  Pa.  St.  230, 
31  Atl.  40. 

2  San  Francisco  Bridge  Co.  v.  Im- 
provement Co.,  119  Cal.  272,  61  Pac. 
335;  Wilkinson  v.  Blount  Mfg.  Co.,  169 
Mass.  374,  47  N.  E.  1020;  Herman  y. 
Gieseke  (Tex.  Civ.  App.),  33  S.  W. 
1006;  Beltinck  v.  Tacoma  Theatre  Co., 
61  Wash.  132,  111  Pac.  1046. 

9  Strauss  ▼.  Russell  Co ,  86  Fed.  689; 
Beltinck  ▼.  Tacoma  Theatre  Co.,  61 
Wash.  132,  111  Pac.  1046. 

4  Thompson  ▼.  Insurance  Co.,  104  U. 
S.  252,  26  L.  ed.  765. 

IPanoutsos  y.  Raymond  Hadley  Cor- 
poration [19171,  2  K.  B.  473  [affirm- 
ing (1917),  1  K.  B.  7671;  CarroU  v. 
Mundy,  —  la.  — ,  4  A.  L.  R.  811,  170 
N.  W.  790. 
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under  a  building  contract,  without  the  certificate  of  the  architect 
or  engineer,  does  not  waive  the  owner's  right  to  require  such  cer« 
tificate  before  paying  the  final  instalments.*  Making  part  pay* 
ments  on  a  building  contract  does  not  of  itself  waive  defects  in 
performance  so  as  to  amount  to  a  final  acceptance  of  the  work.' 
Waiver  of  a  provision  of  a  contract  as  to  the  time  of  performance 
does  waive  provisions  as  to  the  method  of  performance.*  Under  a 
contract  to  raise  an  employe's  salary  if  he  abstains  from  drinking 
and  gambling,  refraining  from  discharging  him  for  the  continu- 
ation of  such  condition  does  not  waive  the  condition  as  to  an  in- 
crease of  salary.* 

§  3045.  Free  choice  of  party  not  in  default  essentiaL  If  tHe 
conduct  of  the  party  who  is  not  in  default,  in  accepting  benefits 
under  the  contract,  is  relied  upon  as  waiver  of  breach  thereof,  such 
acceptance  can  not  be  regarded  as  amounting  to  a  waiver  unless 
the  party  who  is  not  in  default  has  a  choice  between  accepting 
such  benefits  and  rejecting  them;  and  if,  for  any  reason,  he  has 
no  practical  choice,  his  acceptance  can  not  of  itself  be  regarded 
as  amounting  to  a  waiver.^    Questions  of  this  sort  often  arise  under 


•  Bradley  Currier  Co.  v.  Bernz,  55  N. 
J.  Eq.  10,  35  Atl.  832;  Yahr  v.  School 
District,  09  Wis.  281,  74  N.  W.  779. 

7  Hattin  v.  Chase,  88  Me.  237,  33  AtL 

989. 

•  Building  contract.  Jacksonville  & 
Atlantic  Ry.  v.  Wood  worth,  20  Fla. 
368,  8  So.  177. 

Mining  contract.  Murray  v.  Hein/.e, 
17  Mont.  353,  42  Pac.  1057;  43  Pac.  7U. 

•  Van  Vleet  v.  Hayes,  56  Ark.  128, 
19  S.  W.  427. 

See,  however,  Clark  v.  West,  193  N. 
y.  349,  86  N.  E.  1. 

1  Alabama.  Catanzano  ▼.  Jackson, 
—  Ala.  — ,  73  So.  610. 

California.  Stimson  Mill  Co.  v.  Los 
Angeles  Traction  Co.,  141  Cal.  30,  74 

Pac.  357. 

Idaho.  Steltz  y.  Armory  Co.,  15  Ida. 
661,  20  L.  R.  A.  (N.S.)  872,  99  Pac.  98. 

niiBOis.  Butterick  Publishing  Co.  v. 
Whitcomb,  226  III.  605,  8  L.  R.  A.  (N. 
S.)  1004,  80  N.  E.  247. 

Iowa.  Brent  y.  Head,  138  la.  146, 
16  L.  R.  A.  (N.S.)  801,  115  N.  W.  1106. 


Maryland.  Pope  y.  King,  108  Md. 
37,  16  L  R.  A.  (N.S.)  489,  69  Atl.  417. 

Massachusetts.  Gillis  y.  Cobe,  177 
Mass.  584,  59  N.  £.  455. 

Michigan.  Hanley  y.  Walker,  79 
Mich.  607,  8  L.  R.  A.  207,  45  N.  W. 
57. 

Minnesota.  Jordan  y.  Van  Duzee, 
139  Minn.  103,  165  N.  W.  877. 

Mississippi.  Robinson  y.  De  Long, 
118  Miss.  280,  79  So.  95. 

New  York.  Smith  y.  Brady,  17  N. 
Y.  173,  72  Am.  Dec.  442. 

North  Dakota.  International  Har- 
vester Co.  y.  Thomas,  —  N.  D.  — ,  176 
N.  W.  523. 

Oklahoma.  Wiebener  v.  Peoples,  44 
Okla.  32,  142  Pac.  1036. 

Washington.  Taylor  y.  Finch  In- 
yestment  Co.,  65  Wash.  436,  118  Pae. 
330. 

Wisconsin.  Manthey  y.  Stock,  133 
Wis.  107,  113  N.  W.  443;  Rhein  t. 
Burns,  162  Wis.  309,  166  N.  W.  13& 
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building  contracts.  One  upon  whose  land  the  building  has  been 
erected  by  another  has,  in  the  view  of  many  courts,  no  fair  choice 
between  accepting  or  rejecting  the  work  done.  Unless  he  takes 
possession  of  the  property,  he  is  either  obliged  to  abandon  his  land 
or  to  remove  or  tear  down  the  building  erected,  often  at  great 
expense.  Accordingly,  it  has  been  held  that  the  mere  fact  that  the 
owner  takes  possession  of  a  building  erected  upon  his  land  is  not 
such  acceptance  as  to  waive  a  breach  by  the  contractor,^  such  as 
the  failure  of  the  contractor  to  produce  the  architect's  certificate 
of  performance  which  is  required  by  the  terms  of  the  contract.' 
Such  conduct  on  the  part  of  the  property  owner  is  not  such  waiver 
of  performance  on  the  part  of  the  contractor  as  to  enable  the  con- 
tractor to  recover  on  the  contract  if  he  has  not  performed  it,  at 
least  substantially.^    If  a  contract  for  painting  a  house  is  not  per- 

551,  20  L.  R.  A.  (N.S.)  872,  09  Pac.  08. 

Iowa.  Brent  v.  Head,  138  la.  146, 
16  L.  R.  A.  (N.S.)  801,  115  N.  W.  1106. 

Maryland.  Pope  v.  King,  108  Md. 
37,  16  L.  R.  A.  (N.S.)  489,  69  Ail.  417. 

Michigan.  Hanley  v.  Walker,  79 
Mich.  607,  8  L.  R.  A.  207,  45  N.  W.  57. 

Minnesota.  Elliott  v.  Caldwell,  43 
Minn.  357,  9  L.  R,  A.  62,  45  N.  W.  846. 

Missiasippi  Robinson  v.  De  Long, 
118  Mies.  280,  79  So.  95. 

Miasouri.  Haynes  v.  Church,  88  Mo^ 
285,  67  Am.  Rep.  413. 

Montana.  Franklin  v.  Schultz,  23 
Mont.  165,  67  Pac.  1037. 

New  Hampshire.  Fuller  v.  Brown, 
67  N.  H.  188.  34  AtL  463. 

Ifew  Jersey.  Feeney  v.  Bardsley,  66 
N.  J.  L.  239,  49  AtL  443. 

Wew  York.  Smith  ▼.  Brady,  17  N. 
T.  173,  72  Am.  Dec.  442. 

North  Dakota.  Anderson  t.  Todd,  8 
N.  D.  168,  77  N.  W.  599. 

Ohio.  Bender  v.  Buehrer,  8  Ohio  C. 
C.  244,  4  Ohio  C.  D.  607. 

OkUhoma.  Wiebener  r.  Peoples,  44 
Okla.  32,  142  PAc.  1036. 

Washington.  Taylor  ▼.  Finch  In- 
Testment  Co.,  65  Wash.  435,  118  Pac. 
330. 

WiBConrin.  Manthey  ▼.  Stock,  133 
Wis.  107,  113  N.  W.  443;  Rhein  ▼. 
Bums,  162  Wis.  309,  156  N.  W.  138. 


2  Alabama.     Catanzano   y.   Jackson, 

—  Ala.  — ,  73  So.  610. 

California.  Stimson  Mill  Co.  v.  Los 
Angeles  Traction  Co.,  141  CaL  30,  74 
Pac.  357. 

Idaho.  Steltz  v.  Armory  Co.,  15  Ida. 
551,  20  L.  R.  A.  (N.S.)  872,  99  Pac.  98. 

Iowa.  Brent  v.  Head,  138  la.  46, 
16  L.  R.  A.  (N.S.)  801,  115  N.  W.  1106. 

Maryland.  Pope  v.  King,  108  Md. 
37,  16  L.  R.  A.  (N.S.)  489,  69  AtL  417. 

Mississippi.  Robinson  ▼.  De  Long, 
118  Miss.  280,  79  So.  95. 

New  York.  Smith  ▼.  Brady,  17  N. 
Y.  173,  72  Am.  Dec.  442. 

Oklahoma.  Wiebener  y.  Peoples,  44 
Okla.  32,  142  Pac.  1036. 

Washington.  Taylor  v.  Finch  In- 
Testment  Co.,  65  Wash.  435,  118  Pac 
330. 

Wisconsin.  Manthey  ▼.  Stock,  133 
Wis.  107,  113  N.  W.  443. 

I  Qillis  y.  Cobe,  177  Mass.  684,  69  N. 
E.  455;  Hanley  v.  Walker,  79  Mich. 
607,  8  L.  R.  A.  207,  45  N.  W.  67. 

4  Alabama.     Catanzano   y.   Jackson, 

—  Ala.  — ,  73  So.  610. 

Arkanaaa.  Fitzgerald  y.  La  Porte, 
64  Ark.  34,  40  S.  W.  261. 

California.  Stimson  Mill  Co.  y.  Los 
Angeles  Traction  Co.,  141  Cal.  30,  74 
Pac.  357. 

Idaho.    Steltz  y.  Armory  Co.,  16  Ida. 
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formed  substantially,  the  fact  that  the  owner  makes  use  of  such 
house  after  such  defective  performance  does  not  show  a  waiver  of 
such  breach  or  an  acceptance  of  such  performance.'  The  use  of  a 
cathedral  is  not  of  itself  acceptance  of  performance  of  a  contract 
for  tiling  the  roof  thereof.*  Making  use  of  steps  and  a  walk  lead- 
ing from  a  door  to  the  street,^  or  making  use  of  a  boiler  placed  in 
a  factory  to  furnish  motive  power,'  do  not  of  themselves  waive 
breaches  of  such  contracts.  If  the  contractor  has  deceived  the 
property  owner  as  to  the  performance  of  the  contract,  conduct  of 
the  property  owner  which  is  induced  by  such  fraud  is  not  a  waiver 
of  breach  on  the  part  of  the  contractor ; '  and,  on  the  other  hand, 
such  fraud  on  the  part  of  the  contractor  waives  the  omission  of 
the  property  owner  to  furnish  the  contractor  with  a  written  state- 
ment of  the  defects,  as  is  required  by  the  terms  of  the  contract.^* 
However,  the  act  of  a  city  in  accepting  inferior  water  which  is 
furnished  by  a  water  company,  has  been  regarded  as  a  voluntary 
waiver  of  the  breach  by  the  water  company  as  to  the  quality  of 
water  to  be  furnished,"  although,  for  a  time  at  least,  the  city  had 
no  real  choice  but  to  accept  the  water,  such  as  it  was. 

§3046.  Express  approval  of  performance  tendered.  Express 
acquiescence  in  performance  as  tendered,  thereby  inducing  the  ad- 
versary party  to  believe  that  such  performance  is  accepted  as  com- 
plete performance,  amounts  to  a  waiver.^  If  the  owner  of  a  build- 
ing in  fact  acquiesces  in  and  approves  of  the  work  as  done,  such 
approval  amounts  to  an  acceptance,*  and  waives  objections  such  as 
failure  to  conform  to  the  dimensions  specified.'    Accordingly  such 


SMantbey  v.  Stock,  133  Wis.  107, 
113  N.  W.  443. 

•  Fitzgerald  v.  La  Porte,  64  Ark.  34, 
40  S.  W.  261. 

7  Givinnup  v.  Shiee,  161  Ind.  600,  C9 
N.  E.  158. 

•  Manitowoc  Steam  Boiler  Works  Co. 
▼.  Glue  Co.,  120  Wis.  1,  97  N.  W.  515. 

•  Patten  &  Bavies  Lumber  Co.  v. 
Amigo  Co.,  —  CaL  — ,  183  Pac.  439. 

IS  Patten  ft  BaTies  Lumber  Co.  v. 
Amigo  Co.,  —  CaL  — ,  183  Pac.  439. 

11  Creston  Waterworks  v.  Creston, 
101  la.  687,  70  N.  W.  739. 

1  Arkansas.  Grand  Lodge  A.  O.  U. 
W.  V.  Davidson  (Ark.),  L.  R,  A.  1917C, 
914.  191  S.  W.  961. 


niinois.  Hills  v.  McMunn,  232  HI. 
488,  83  N.  £.  063. 

Michigan.  Strome  v.  Lyon,  110 
Mich.  680,  68  N.  W.  983. 

Oiegon.  Vnnderhoof  v.  Shell,  42  Or. 
678,  72  Pac.  126. 

Vermont.  Shum  v.  Claghom,  69  Vt. 
45,  37  Atl.  236. 

Virginia.  Stonega  Coke  &  Coal  Co. 
V.  Addington,  112  Va.  807,  37  L.  R.  \. 
(N.S.)  969,  73  S.  E.  267. 

2  Strome  v.  Lyon,  110  Midi.  680,  68 
N.  W.  983;  Vanderhoof  y.  SheH,  42 
Or.  578,  72  Pac.  126;  Shum  v.  Clag- 
hom, 69  Vt.  46,  37  Atl.  236. 

SHutchins  ▼.  Webster,  166  Mass. 
439,  43  N.  E.  186. 
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parts  of  a  building  as  have  been  completed,  accepted  and  paid  for 
by  the  owner  before  the  entire  building  is  completed,  are  thence- 
forth at  the  owner's  risk  in  case  of  loss  by  fire/  Under  some  stat- 
utes occupying  a  building  is  conclusive  evidence  of  its  completion. 
This  is  true  only  where  the  provisions  of  the  statute  requiring  such 
contract  to  be  filed  have  been  fully  complied  with.'  An  approval 
of  proof  of  printing  submitted  for  examination,  and  a  direction  to 
go  ahead  and  print,  is  an  acceptance  of  such  proof,  even  though  a 
material  misprint  was  overlooked  by  both  parties  to  the  contract.' 
Approval  of  a  clay  model  of  a  monument  prevents  the  vendee  from 
subsequently  avoiding  liability  because  he  is  dissatisfied  with  the 
plaster  cast  made  therefrom.^  In  building  contracts  a  disregard 
of  certain  covenants  thereof  by  both  parties  while  the  contract  is 
being  performed  is  a  waiver  of  such  provisions  and  a  breach  there- 
of can  not  be  subsequently  invoked  as  a  discharge  of  the  contract' 
Provisions  as  to  the  method  of  determining  extras,'  such  as  a  pro- 
vision requiring  the  written  authority  of  the  architect  or  engineer 
therefor,^'  or  forbidding  subcontracting  without  the  owner's  writ- 
ten consent,"  are  waived  by  acting  without  reference  thereto. 
Terms  and  specifications  in  a  building  contract,^^  or  a  provision 
requiring  the  certificate  of  the  architect  or  engineer  before  pay- 
ment,^' may  be  waived  by  the  parties.  If  A  has  agreed  to  do  cer- 
tain work  in  a  mine,  and  B  has  agreed  to  keep  the  mine  free  from 
water,  A's  conduct  in  notifying  B  that  A  can  bail  the  water  out 
is  a  waiver  of  B's  duty  under  the  contract  to  keep  the  mine  free 
from  waterJ*    A  provision  for  forfeiture  of  a  contract  for  printing, 


4McA1pine  v.  Female  Academy,  101 
Wis.  468,  78  N.  W.  173. 

■Willamette  Steam  Mills  Lumber- 
ing &  Mfg.  Co.  V.  Los  Angeles  College 
Co.,  04  Cal.  229,  29  Pac.  629. 

t  Giles  Lithograph  &  Liberty  Print- 
ing Co.  V.  Chase,  149  Mass.  459,  14 
Am.  St.  Rep.  439,  4  L.  R.  A.  480,  21 
N.  E.  765. 

7  Thomas  v.  Gage,  156  N.  Y.  612,  61 
N.  E.  307. 

•  Swartzman  v.  Babcock,  218  Mass. 
334,  105  N.  E.  1022;  Wood  v.  Boney 
(N.  Jf  Eq.),  21  Atl.  674;  Beswick  v. 
PUitt,  140  Pa.  St.  28,  21  Atl.  306. 

•  Meyer  v.  Berlandi,  53  Minn.  59,  54 
N.  W.  937. 


10  Concord  Apartment  House  Co.  T. 
O'Brien,  228  111.  360,  81  N.  E.  1038; 
Campbell  v.  Kimball.  87  Nob.  309,  127 
N.  W.  142;  Bannon  v.  Jackson,  121 
Tenn.  381,  130  Am.  St.  Rep.  788,  117 
S.  W.  504;  McGrath  Construction  Co. 
▼.  Waupaca-Green  Bay  Ry.,  148  Wis. 
872.  134  N.  W.  824. 

It  Dan  forth  ▼.  Tennessee  &  Coosa 
Ry.,  93  Ala.  614,  11  So.  60. 

tlWood  V.  Boney  (N.  J.  Eq),  21  AtL 
674;  Beswick  v.  Phitt,  140  Pa.  St.  28, 
21  Atl.  306. 

1SO*Rourke  v.  Burke,  44  Neb.  821, 
63  N.  W.  17. 

UStonega  Coke  ft  Coal  Vo.  ▼.  Ad- 
dington,  112  Va.  807,  87  L.  R.  A.  (N. 
S.)  969,  73  S.  E.  257. 
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in  case  of  assignment,  is  waived  by  acting  under  the  contract  with 
full  knowledge  of  such  assignmentJ'  A  contract  requiring  written 
notice  of  defects  in  an  article  sold  is  waived  by  the  vendor's  acting 
upon  a  verbal  noticeJ*  A  provision  in  a  contract  to  convey  land 
to  a  corporation  to  be  organized,  that  the  capital  stock  shall  be 
taken  by  bona  fide  and  responsible  parties,  is  waived  where  the 
promisor  becomes  a  stockholder  and  acquiesces  in  the  expenditures 
of  money  on  behalf  of  the  corporation  without  paying  his  subscrip- 
tion himself,  and  with  presumptive  knowledge  of  the  financial 
responsibility  of  the  remaining  stockholders.^^  A  covenant  not  to 
use  certain  realty  as  a  hoteV*  or  a  covenant  to  build  to  a  certain 
line,^*  may  each  be  waived  by  acquiescing  in  a  dififerent  use  of 
such  realty.  A  provision  that  a  contract  for  extension  of  time  on 
debts  by  taking  the  debtor's  notes  therefor  shall  not  take  effect 
unless  all  the  creditors  enter  into  such  contract,  is  waived  by 
accepting  such  notes  when  some  creditors  have  not  assented.* 

§  3047.  Acceptance  of  defective  performance  as  waiver — Gen- 
eral principles.  If  the  promisee  with  full  knowledge  of  the  facts 
voluntarily  accepts  less  than  full  performance  of  the  contract,  the 
promisee  thereby  waives  such  breach  of  contract  as  a  ground  of 
discharge.^     The  effect  of  acceptance  as  a  waiver  of  promisee's 

S.)  1004.  80  N.  E.  247;  BIooinin<]:ton 
Hotel  Co.  ▼.  Garthwait,  227  111.  G13, 
81  N.  E.  714. 

Iowa.  Westervelt  v.  Huiakamp,  101 
la.  106,  70  N.  W.  125;  Crest  on  Water 
Works  ▼.  Creston,  101  la.  687,  70  N. 
W.  730;  Wells  v.  Hocking  Valley  Coal 
Co.,  i:}7  la.  526,  114  N.  W.  1076. 

Kansas.  Capper  y.  Paper  Co.,  86 
Kan.  Sm,  121  Pac.  610. 

Kentucky.  Owensboro  City  R.  Co.  ▼. 
Barber  Asphalt  Paving  Co.  (Ky.),  107 
S.  W.  244,  32  Ky.  L.  Rep.  844. 

Maine.    Adams  v.  Hill,  16  Me.  216. 

Massachusetts.  Wiley  v.  Atbol,  160 
Mass.  426,  6  L.  R.  A.  342,  23  N.  E. 
311;  Burke  v.  Coyne,  188  Mass.  40U 
74  N.  E.  042  (obiter). 

Minnesota.  CDea  v.  Winona,  41 
Minn.  424.  43  N.  W.  97;  Gray  ▼.  New 
Paynesville,  80  Minn.  258,  94  N.  W. 
721. 


18  Norton  v.  Roslyn,  10  Wash.  44,  38 
Pac.  878. 

II  Dean  v.  Nichols  &  Shepard  Co.»  95 
la.  80,  63  N.  W.  582. 

17  Work  ▼.  Welsh,  160  111.  468,  43 
N.  E.  719. 

18  Hemsley  ▼.  Hotel  Co.,  63  N.  J.  Eq. 
804,  52  AtL  1132  [affirming  withont 
report,  62  N.  J.  Eq    164,  50  Atl.  14]. 

ItScolUrd  ▼.  Normile,  181  Mass.  412, 
63  N.  E.  941. 

20  Gamer  ▼.  Fite,  93  Ala.  405,  9  So. 
367. 

1  CaUfomia.  North  American  Dredg* 
ing  Co.  v.  Outer  Harbor  Dock  &  Wharf 
Co.,  178  Cal.  406,  173  Pac  756;  Smith 
▼.  Mathews  Constmction  Co.,  179  CaL 
797,  179  Pac.  205. 

Delaware.  Draper  ▼.  Randolph,  4 
Har.  (Del.)  454. 

Hlinois.  Butterick  Publishing  Co.  ▼. 
Whitcomb,  225  111.  605,  8  L.  R.  A.  (N. 
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right  to  invoke  a  breach  of  the  promisor  as  a  discharge  of  the  con- 
tract is  especially  clear  where  the  promisor  tenders  a  substantial 
performance  of  the  contract  which  is  accepted  by  the  promisee.* 

Acceptance  of  defective  performance  does  not  amount  to  waiver 
if  such  performance  is  accepted  in  reliance  upon  the  promise  of 
the  adversary  party  to  perform  in  accordance  with  the  terms  of 
the  contract.'  Waiver  of  defective  performance  is  sometimes 
spoken  of  as  though  it  gave  no  right  to  recover  on  the  contract 
itself,  for  the  contract  price,  but  as  though  it  imposed  a  liability 
to  pay  what  the  performance  was  reasonably  worth/ 

# 

§  3048.  Acceptance  of  defective  performance  of  contracts  for 
work  and  labor,  or  construction  contracts.  If  an  agent  or  employe 
has  been  guilty  of  conduct  for  which  he  could  be  discharged,  the 
act  of  the  employer  in  continuing  to  accept  his  services,  with 
knowledge  of  the  facts,  operates  as  a  waiver  of  such  ground  of 
discharge.^     If  A  has  agreed  to  pay  a  certain  -sum  to  B  for  the 


Missouri.  Murray  v.  Farthing,  6  Mo. 
251;  Gelatt  v.  Bidge,  117  Mo.  653,  38 
Am.  St.  Rep.  683,  23  S.  W.  882. 

New  York.  Vanderbilt  v.  Eagle  Iron 
Works,  25  Wend.  (N.  Y.)  665;  Weston 
V.  Syracuse,  158  N.  Y.  274,  70  Am.  St 
Bep.  472,  43  L.  R.  A.  678,  53  N.  E.  12; 
St.  Begis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  186  N.  Y.  89,  78  N.  E. 
701;  Qark  T.  West,  193  N.  Y.  349, 
86  N.  E.  1;  Wolfert  y.  Caledonia 
Springs  Ice  Co.,  195  N.  Y.  118,  21  L. 
B.  A.  {N.S.)  864,  88  N.  E.  24. 

Rhode  Islaiid.  Kerr  t.  Armstrong, 
—  B.  I.  — ,  110  AtL  416. 

Tennessee.  Tennessee  Coal,  Iron  A 
Railroad  Co.  v.  Wilson  (Tenn.  Ch. 
App.),  46  S.  W.  342. 

^t  can  hardly  be  open  to  dispute 
that  whatever  the  parties  to  a  con- 
tract consent  to  treat  and  accept  as  a 
performance  of  its  conditions  will  so 
be  treated  by  the  court."  Wells  v. 
Hocking  Valley  Coal  Co.,  137  la.  626, 
114  N.  W.  1076. 

2  United  States.  Phillips  &  Colby 
Construction  Co.  v.  Seymour,  91  U.  S. 
646,  23  L.  ed.  341. 

Arkansas.  Fitzgerald  ▼.  La  Porte, 
64  Ark.  34,  40  S.  W.  261. 


Califomlju  Griffith  v.  Happersberger, 
86  CaL  605,  614,  25  Pac.  137,  487. 

New  York.  Smith  v.  Alker,  102  N. 
Y.  87,  5  N.  E.  791;  Flaherty  v.  Miner, 
123  N.  Y.  382,  25  N.  E.  418. 

Texas.  Linch  v.  Elevator  Co.,  80 
Tex.  23,  15  S.  W.  208. 

Wisconsin.  Laycock  v.  Parker*  103 
Wis.  161,  79  N.  W.  327. 

IGoodspeed  v.  United  Shoe  Ma- 
chinery Co.,  141  Mich.  672,  104  N.  W. 
982. 

4Bluthenthal  &  Bickart  v.  May  Ad- 
vertising Co.,  127  Md.  277,  96  Atl.  434. 

lAUbama.  Troy  Fertilizer  Co.  i% 
Logan,  90  Ala.  325,  8  So.  46. 

Illinois.  Butterick  Publishing  Co.  v. 
Whitcomb,  225  III.  605,  8  L.  R.  A.  (N. 
S.)  1004,  80  N.  E.  247. 

Massachnsetts.  Daniell  ▼.  Boston  A 
Maine  By.,  184  Mass.  337,  68  N.  R  337. 

Nebraska.  Kesbit  y.  Giblin,  96  Neb. 
369,  L.  B.  A.  1915D,  477,  148  N.  W. 
138. 

Wisconsin.  Bast  v.  Byrne,  51  Wis. 
531,  37  Am.  Bep.  841,  8  N.  W.  494; 
Tickler  y.  Andrae  Mfg.  Co.,  96  Wis. 
352,  70  N.  W.  292. 
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performance  of  certain  work,  and  a  greater  sum  upon  the  happen- 
ing of  some  specific  event,'  as  upon  condition  that  the  adversary 
party  refrain  from  the  use  of  intoxicating  liquor,'  and  such  con- 
dition subsequent  is  broken,  A's  subsequent  promise  to  pay  the 
full  amount  of  such  compensation  in  spite  of  such  breach  of  con- 
dition is  a  v^aiver  of  such  condition.  The  default  of  the  contractor 
under  a  construction  contract,  in  furnishing  material  other  than 
that  provided  for  in  the  specifications,  is  waived  by  the  act  of  the 
adversary  party  in  accepting  such  work  and  in  paying  for  it,  with 
knowledge  of  the  facts.^  A  clause  in  a  building  contract,  requiring 
the  contractor  to  give  bond,  is  waived  by  allowing  him  to  con- 
struct the  building  without  giving  such  bond.'  The  same  rule  ap- 
plies where  a  provision  that  no  subcontracts  shall  be  let  without 
the  owner's  written  consent  is  waived  by  the  owner's  permitting 
subcontractors  to  do  part  of  the  work  without  objection.'    Omission 

• 

to  give  notice  of  a  meeting  to  determine  questions  of  performance 
of  a  building  contract  is  waived  by  the  presence  of  the  representa- 
tives of  the  party  to  whom  such  notice  was  not  properly  given.^ 
If  A  is  to  complete  a  tramway  by  a  certain  date,  and  haul  logs  for 
B,  and  A  does  not  complete  the  tramway  by  the  date  specified,  the 
fact  that  B  urges  A  to  complete  it  waives  a  right  given  to  B  by 
the  terms  of  the  contract  to  forfeit  the  contract  to  take  charge  of 
and  complete  the  tramway  if  A  does  not  complete  it  by  the  time 
agreed  upon.'  Acceptance  by  an  engineer  or  architect  who  is  au- 
thorized to  represent  the  owner  in  a  building  contract,  waives  such 
defects  in  the  material  tendered  in  performance  of  the  contract  as 
could  be  discovered  by  exercising  ordinary  care.'  Failure  to  make 
a  test  which  could  have  determined  the  question  of  performance, 
has  been  held  to  waive  possible  defects,  the  existence  of  which 
could  have  been  proved  or  disproved  by  such  test.^' 


« Clark  ▼.  West,  1«3  N.  Y.  349,  86 
N.  E.  1. 

3  Clark  V.  West,  103  N.  Y.  340,  86 
N.  E.  1. 

4C)wen8boro  City  R.  Co.  v.  Barber 
Aaphalt  Paving  Co.  (Ky.),  107  S.  W. 
244. 

tDevlan  ▼.  Wells,  65  N.  J.  213,  47 
Atl.  467. 

See  to  the  same  effect.  Ford  v.  Dyer, 
148  Mo.  528,  49  S.  W.  1091,  and  Kerr 
V.  Armstrong,  —  R.  I.  — ,  HO  Atl. 
416. 

tDanforth  v.  Tennessee  ft  Coosa 
Ry.,  93  Ala.  614,  11  So.  60. 


TBloomington  Hotel  Co.  v.  Oartb- 
wait,  227  HI.  613,  81  N.  E.  714. 

t  Thompson  Lumber  Co.  v.  Howard 
(Ky.),  67  8.  W.  616;  Howard  v. 
Thompson  Lumber  Co.,  106  Ky.  666,  50 
S.  W.  1092. 

•  Laycock  ▼.  Moon,  97  Wis.  59,  72 
N.  W.  372;  Ashland  Lime,  Salt  ft  Ce- 
ment Co.  V.  Shores,  106  Wis.  122,  81 
N.  W.  136. 

16  Peck-Williamson  Heating  ft  Yen- 
dlating  Co.  v.  McKnight,  140  Tenn. 
563,  205  S.  W.  419. 
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Other  illustrations  of  acceptance  with  full  knowledge  of  the 
facts,  amounting  to  a  waiver  of  breach  as  a  ground  for  discharge, 
are  found  in  contracts  for  constructing  waterworks,^*  for  installing 
plumbing,*^  for  installing  a  heating  plant,**  for  paving  streets  and 
alleys,**  constructing  ditches,*^  constructing  a  building,**  or  a  party 
wall,*'  or  digging  a  well,  even  if  the  supply  of  water  subsequently 
faUs.** 

Breach  of  a  contract  to  furnish  support  is  waived  by  continuing 
to  receive  support  under  such  contract.** 

§3049.  Acceptance  of  defective  performance  of  contract  for 
sale  of  realty.  The  right  to  avoid  a  contract  for  the  sale  of  realty,* 
as  for  the  vendor's  failure  to  furnish  an  abstract  of  title,*  or  be- 
cause of  a  defect  in  the  title,*  or  because  a  building  on  the  prop- 
erty extends  over  the  boundary  line,*  may  be  waived,  even  after  a 
notice  of  forfeiture  has  been  given,  if  both  parties  treat  the  con- 
tract as  still  in  force.*  A  contract  for  the  sale  of  land,  requiring 
the  vendee  to  pay  taxes,  is  not  discharged  by  vendee's  failure  to 
pay  such  taxes  where  subsequently  the  vendor  recognizes  such  con- 
tract as  in  full  force.* 

§  3050.  Acceptance  of  property  delivered  as  performance^Ih^ 
tended  as  waiver.     If  the  promisee,  with  the  knowledge  of  the 


llCreston  Waterworks  Co.  t.  Crea- 
ton,  101  la.  687,  70  N.  W.  739;  Win- 
field  Water  Co.  v.  Winfield,  61  Kan. 
104,  33  Pac.  714;  Wiley  v.  Athol,  160 
Mass.  426,  6  L.  B.  A.  342,  23  N.  E. 
311;  LAmar  Water  &  Electric  Light 
Co.  V.  Lamar,  140  Bfo.  146,  39  S.  W. 
768. 

12  Burke  t.  Cojne,  188  Maei.  4OI9 
74  N.  E.  942  (obiter). 

13  Peck-WilliamRon  Heating  &  Ven- 
tilating Co.  V.  McRnight,  140  Tenn. 
663,  206  S.  W.  419. 

14  Philadelphia  ▼.  Hays,  93  Pa.  St. 
72. 

11  Flick  ▼.  Mining  Co.,  16  Colo.  App. 
486,  66  Pac.  463;  Swank  ▼.  Bamum,  63 
Minn.  447,  66  N.  W.  722. 

15  Aamefl  v.  Windham,  137  Ala.  613, 
34  So.  816;  Vanderhoof  ▼.  Shell,  42 
Or.  678,  72  Pac.  126. 


ITEvana  v.  Howell,  211  111.  85,  71  N. 
E.  864. 

ItWimsch  V  Boldt,  4  Tex.  App.  «▼. 
76,  16  S.  W.  193. 

Contra,  if  the  contractor  ha6  agreed 
to  furnish  an  "inexhaustible"  supply. 
Vincent  ▼.  Morrieon,  68  Mo.  App.  497. 

ItDunklee  V.  Hooper,  69  Vt  66,  37 
AtL226. 

IMcCourt  T.  Johns,  33  Or.  661,  63 
Pac.  601. 

2McAIpine  v.  Reicheneker,  66  Kan. 
100,  42  Pac.  339. 

3  Coleman  ▼.  Bank,  116  Ala.  307,  22 
So.  84. 

4Corbett  v.  Schulte,  119  Mich.  249, 
77  N.  W.  947. 

•  Clark  ▼.  Neumann,  66  Neb.  374,  76 
N.  W.  892. 

•  Matthews  y.  Kerfoot,  167  IlL  313, 
47  N  E  869;  Boynm  y.  Johnson,  8  N. 
D.  306,  79  N.  W.  149. 
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breach,  voluntarily  retains  property  delivered  to  him  in  perform- 
ance of  the  contract,  which  property  it  is  possible  for  him  to  return 
to  the  promisor,  such  retention  will  amount  to  a  waiver  of  the 
breach  so  as  to  preclude  him  from  using  such  breach  as  a  dis- 
charge.^ Under  a  contract  for  the  sale  of  chattels,  acceptance  of 
chattels  which  do  not  conform  to  the  terms  of  the  contract,  with 
full  knowledge  of  such  facts,  or  with  full  opportunity  to  learn  them, 
is  a  waiver  of  such  breach,  at  least  in  the  absence  of  a  warranty, 
and  the  vendee  can  not  subsequently  avoid  the  contract  by  reason 
thereof.*    The  act  of  the  buyer  in  accepting  goods  which  are  de- 


1  United  States.  German  Savings 
Institution  t.  Refrigerating  Co.,  70 
Fed.  146,  17  C.  C.  A.  34. 

AlalMima.  Worthington  v.  Gwin,  119 
Ala.  44,  43  L.  R.  A.  382  [sub  nomine, 
Worthington  v.  Givin,  24  So.  739]; 
Eastern  Granite  Roofing  Co.  v.  Chap- 
man, 140  Ala.  440,  103  Am.  St.  Rep. 
58,  37  So.  199. 

California.  Vallens  t.  Tillmann,  103 
Cal.  187,  37  Pac.  213. 

Iowa.  Wells  v.  Hocking  Valley  Coal 
Co.,  137  la.  526,  114  N.  W.  1076; 
Wetter  v.  Otto,  179  la.  873,  162  N.  W. 
12. 

Kentucky.  Glover  Machine  Works 
V.  Cooke-Jellico  Coal  Co.,  173  Ky.  675, 
191  S.  W.  516;  International  Harves- 
ter Co.  V.  Brown,  182  Ky.  435,  206  S. 
W.  622. 

Mississippi.  J.  I.  Case  Threshing 
Machine  Co.  v.  McCoy,  111  Miss.  715, 
72  So.  138;  Lumbermen's  Supply  C6. 
V.  Poplarville  Sawmill  Co.,  117  Miss. 
274,  78  So.  157. 

Montana.  Best  Mfg.  Co.  v.  Hutton, 
49  Mont.  78,  141  Pac.  653;  St.  Paul 
Machinery  Mfg.  Co.  v.  Bruce,  54  Mont. 
649,  172  Pac.  330  (obiter). 

Washington.  Hurley-Mason  Co.  ▼• 
Stebbins,  79  Wash.  366,  L.  R.  A.  1916By 
1131,  140  Pac.  381. 

Wisconsin.  J.  B.  Bradford  Piano  Go. 
V.  Baal,  166  Wis.  134,  164  N.  W.  822. 

See  also,  though  not  a  question  of 
breach,  School  Sisters  of  Notre  Dame 
▼.  Kusnitt,  125  Md.  323,  L.  R.  A. 
1916D,  792,  93  Atl.  928. 


2  Alabama.  Worthington  v.  Gwin, 
119  Ala.  44,  43  L.  R.  A.  382  isub- 
nomine,  Worthington  v.  Givin,  24  So. 
739]  (a  case  in  which  the  breach  was 
so  trifling  as  not,  in  all  probability,  to 
prevent  substantial  performance) ; 
Eastern  Granite  Roofing  Co.  v.  Cha{>- 
man,  140  Ala.  440,  103  Am.  St.  Rep. 
58,  37  So.  199;  Vinegar  Bend  Lumber 
Co.  y.  Soule  Steam  Feed  Works,  182 
Ala.  146,  62  So.  279. 

California.  Vallens  y.  Tillmann,  108 
Cal.  187,  37  Pac.  213;  Browning  v. 
McNear,  145  Cal.  272,  78  Pac  722. 

Indiana.  O'Brien  y.  Higley,  162  Ind. 
316,  70  N.  E.  242. 

Iowa.  Hirshhom  y.  Stewart,  49  la. 
418;  Prey-Sheckler  Co.  y.  Brick  Co., 
104  la.  494,  73  N.  W.  1051;  Wetter  y. 
Otto,  179  la.  873, 162  N.  W.  12. 

Kentucky.  Glover  Machine  Works 
y.  Cooke-Jellico  Coal  Co.,  173  Ky.  675, 
191  S.  W.  516. 

Massachusetts.  Giles  Lithographic  £ 
Liberty  Printing  Co.  y.  Chase,  149 
Mass.  459,  14  Am.  St.  Rep.  439,  4  L. 
R.  A.  480,  21  N.  E.  765;  Chase's  Pat- 
ent Elevator  Co.  y.  Boston  Towboat 
Co.,  155  Mass.  211,  29  N.  E.  470. 

Michigan.  Henkel  y.  Welsh,  41  Mich. 
664,  3  N.  W.  171. 

Minnesota.  Potter  y.  Holmes,  87 
Minn.  477.  92  N.  W.  411. 

Mississippi.  J.  I.  Case  Threshing 
Machine  Co.  y.  McCoy,  111  Miss.  715, 
72  So.  138;  Lumbermen's  Supply  Oow 
y.  Poplanrille  Sawmill  Co.,  117 
274,  78  So.  157. 
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nvered  under  a  contract  of  sale*  knowing  that  there  is  a  deficiency 
in  quantity,  operates  as  a  -waiver  of  such  breach  for  the  purpose 
of  treating  the  contract  as  discharged,'  although  it  is  not  a  waiver 
of  his  right  to  recover  damages  for  such  deficiency/  One  who  has 
accepted  a  delivery  of  less  than  the  quantity  to  which  he  is  en- 
titled, without  demand  for  the  delivery  of  the  rest  of  such  quan^ 
tity,  can  not  treat  the  contract  as  discharged  without  such  de-^ 
mand«'  If  a  water  company  has  agreed  to  furnish  ^*  wholesome, 
clear,  potable  water/'  its  breach  in  furnishing  water  of  inferior 
quality  is  waived  by  the  action  of  the  city  in  accepting  and  making 
use  of  the  water  which  is  actually  furnished.'  If  goods  which  have 
been  sold  are  to  be  delivered  in  instalments,  and  the  seller  tenders 
a  greater  quantity  for  one  instalment  than  the  buyer  has  agreed 
to  accept,  the  conduct  of  the  buyer  in  accepting  it  waives  such 
breach  J  Under  a  contract  of  sale  which  provides  for  certain  speci- 
fied tests,  the  act  of  the  buyer  in  accepting  and  using  the  property 
without  such  test  is  a  waiver  of  such  test  and  of  such  defects  as 
would  have  been  discovered  if  such  test  had  been  made.'  Accept- 
ing  seats  of  a  di£Ferent  design,'  beds  of  a  different  width,^  or  soda 


lOaoitti  Gaff  v.  Homeyer,  59  Mo. 
S46. 

Montana,  Hillman  v.  Luzon  Cafe 
Co.,  49  Mont  180, 142  Pac.  641. 

Kew  York.  Brady  v.  Caaaidy,  145 
K.  T.  171,  39  K.  E.  814;  Waeber  v. 
Talbot,  167  N.  Y.  48,  82  Am.  8t.  Rep. 
712,  60  N.  E.  288. 

Oklahoma.  Luger  Furniture  Co.  ▼. 
Street,  6  OkU.  312,  50  Pac.  125. 

Oregon.  Harriaburg  Lumber  Co.  ▼. 
Washburn,  20  Or.  150,  44  Pac.  890. 

Pennsylvania.  Taylor  v.  Sanrman, 
110  Pa.  8t.  3,  1  AtL  40;  Houston  v. 
Cook,  153  F^.  St.  43,  25  Atl  622. 

Waahington.  Hurley-Maaon  Co.  v. 
Stebbina,  79  Wash.  366,  L.  R.  A.  1915B, 
1131,  140  Pac.  381. 

Wiaconsin.  Cream  City  Glaaa  Co.  v. 
Friedlander,  84  Wh.  53,  36  Am.  Si. 
Rep.  895,  21  L.  R.  A.  135,  54  N.  W. 
28;  Thompson  Mfg.  Co.  v.  Gunderaon, 
106  Wis.  449,  49  L.  R.  A.  859,  82  N. 
W.  299;  J.  B.  Bradford  Piano  Co.  v. 
Baal,  166  Wis.  134,  164  N.  W.  822. 

3  Heath  &  Milligan  Mfg.  Co.  v.  Na- 
tional Linseed  Oil  Co.,  197  lU.  632,  64 
N.  £.  732  (the  real  question  in  this 


case  was  whether  ^ganon**  meant  the 
etatatoKy  gallon  or  the  customary  gal- 
lon, it  being  held  to  mean  the  latter) ; 
Dalzell  ▼.  Fahys  Watch  Case  Co.,  138 
K.  Y.  285,  33  K.  B.  1071;  Brady  v. 
Cassidy,  145  N.  Y.  171,  39  N.  R  814; 
Wolfert  V.  Caledonia  Springs  Ice  C0.9 
196  N.  Y.  118,  21  L.  R.  A.  (NJ3.)  864» 
88  N.  B.  24. 

4  Dalzell  v.  Fahys  Watch  Case  Co.» 
138  N.  Y.  285,  33  N.  E.  1071;  Brady  v. 
Cassidy,  145  N.  Y.  171,  39  K.  E.  814. 

•  Wolfert  V.  Caledonia  Springs  Ice 
Co.,  195  N.  Y.  118,  21  L.  R.  A.  (NJ3.) 
864,  88  N.  E.  24. 

iCreston  Water  Worka  v.  Creston, 
101  la.  687,  70  N.  W.  739. 

7  Capper  v.  Manufacturers'  Paper 
Co.,  86  Ean.  355,  121  P^c.  519. 

•  Slinger  v.  Totten,  38  S.  D.  240,  L. 
R.  A.  101 7C,  530,  160  N.  W.  1008;  Hur- 
ley-Mason Co.  ▼.  Stebbins,  79  Wash. 
366,  L.  R.  A.  IOI.'yB,  1131,  140  Pac.  381. 

t  Harriaburg  Lumber  Co.  v.  Wash- 
bum,  20  Or.  150,  44  Pac.  300. 

lOLu^cr  Furniture  Co.  v.  Street,  0 
Okla.  312,  50  P^.  125. 
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ash  of  a  lower  per  cent  of  alkali  ^^  from  that  specified  in  the  coi^ 
tract,  waives  the  right  to  treat  such  breach  as  a  discharge. 

§  3051»  Acceptance  of  properly  not  intended  as  waiver.    Ao* 

ceptancCy  in  this  sense,  includes  the  physical  act  of  taking  posses- 
sion of  the  goods  and  also  the  intention  of  retaining  themJ  Since 
intention  to  waive  breach  is  an  essential  element  of  waiver,  the 
mere  fact  of  possession  of  the  property  tendered  by  the  adversary 
party  in  performance  of  the  contract  is  not  conclusively  an  accept- 
ance so  as  to  waive  breach.^  'Whether  physical  receipt  of  property 
which  is  delivered  under  a  contract  is  a  waiver  of  complete  per- 
formance, is  ordinarQy  a  question  of  fact  depending  on  the  actual 
intention  of  the  parties.*  If  the  purchaser  has  a  right  to  accept 
that  part  of  the  goods  delivered  which  conforms  to  the  contraet, 
and  to  reject  the  rest,  his  acceptance  of  a  part  of  the  goods  is  not 
a  waiver  of  defects  in  the  part  which  he  has  thus  rejected.*  In- 
spection by  an  agent  of  the  buyer  at  the  seller's  factory  has  been 
held  not  to  be  a  waiver  of  defects  if  such  inspector  is  appointed 
yoluntarily  by  the  buyer  for  the  accommodation  of  the  seller.*  The 
fact  that  the  promisee  takes  possession  of  the  property  tendered  in 
performance,  for  the  purpose  of  testing  it,  and  seeing  whether  it 
complies  with  the  terms  of  the  contract  or  not,  does  not  amount 
to  an  acceptance.*  If  A  digs  a  well  for  B,  agreeing  that  it  shall 
furnish  water  for  certain  purposes,  B's  act  in  using  such  well  to 
test  its  capacity  does  not  amount  to  an  acceptance  thereof  so  as 
to  waive  breach.^  Retaining  an  article  in  reliance  upon  the  promise 
of  the  seller  to  remedy  defects,  is  not  a  waiver  of  such  defects.* 


11  Cream  City  Glass  Co.  v.  Fried- 
lander,  84  Wis.  63,  36  Am.  St.  Bep. 
805,  21  L.  R.  A.  136,  64  N.  W.  28. 

1 0maha  Beverage  Co.  v.  Temp  Brew 
Co.,  —  la.  — .  171  N.  W.  704. 

Slowa..  Omaha  Beverage  Co.  v. 
Temp  Brew  Co.,  —  la.  — ,  171  N.  W. 
704, 

lli^San.  Eronman  v.  Qardella,  100 
Midi.  646,  167  N.  W.  377. 

Korth  Carolbia.  Hall  Fomitiire  Co. 
V.  Crane  Mfg.  Co.,  160  N.  Car.  41,  L. 
B.  A.  1015E,  428,  85  S.  E.  35. 

Ohio.  Bheinstrom  v.  Steiner,  60  O. 
a  462,  60  N.  E.  745. 

OUahoma.  Hart-Parr  Co.  v.  Don- 
can,  —  OkU.  — ,  4  A.  L.  R.  1434,  181 
F^288. 


Shode  Island.  Pennington  v.  How* 
land,  21  R.  I.  65,  70  Am.  St.  Rep.  774, 
41  Atl.  801. 

t  Campion  v.  Marston,  00  Me.  410, 
60  Atl.  548. 

4  Steams  Salt  &  Lumber  Co.  v.  Den* 
nis  Lumber  Co.,  188  Ifich.  700,  2  A.  L. 
R.  638,  154  N.  W.  01. 

•  First  National  Bank  v.  Carroll,  85 
Mont.  302,  88  Pac.  1012. 

•  Wind  V.  Her,  03  la.  316,  27  L.  R.  A. 
210,  61  N.  W.  1001. 

TGenni  v.  Hahn,  82  Wis.  00,  51  K. 
W.  1006. 

•  Roper  V.  Wells,  182  la.  237,  165  K. 
W.  3a5;  United  Iron  Works  v.  Raths* 
keller  Co.,  04  Wash.  67,  L.  R.  A.  1017G^ 
445,  161  Pac.  1107. 
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The  act  of  the  buyer  in  reselling  goods  before  he  has  an  oppor- 
tunity to  inspect  them  does  not  operate  as  a  waiver  of  defects 
.  therein.*     Payment  of  a  draft  which  is  necessary  to  enable  the 
.  buyer  to  get  the  bill  of  lading  is  not  a  waiver  of  unknown  defects.^* 
If,  however,  certain  defects  are  apparent,   and  known  to  the 
promisee,  his  act  in  making  use  of  part  of  such  property  amounts 
to  an  acceptance  of  the  entire  lot  oflFered  and  such  defects  are 
thereby  waived."     Thus   if  A,   who  has   agreed  to   give   certain 
securities  to  B  to  secure  a  debt  of  B's,  tenders  B  a  note  in  place 
of  such  security,  and  on  B's  refusal  to  take  it  A  throws  it  on  the 
table  in  front  of  B  and  goes  away  without  it,  such  facts  do  not 
constitute  an  acceptance  by  B.^^ 

§  3052.  Waiver  of  provisions  as  to  time  of  performance— Gen- 
eral principles.  If  the  promisor  has  made  default  in  performance 
with  respect  to  the  time  thereof,  and  the  promisee  subsequently 
permits  him  or  induces  him  to  continue  performance,^  or  accepts 
performance  thereafter,*  or  accepts  payments  made  in  perform- 
ance,' or  accepts  notes  for  a  period  exceeding  the  original  term  of 


-For  an  extreme  case,  see  Interna- 
tional Harvester  Co.  v.  Thomas,  —  N. 
D.  — ,  176  N.  W.  523. 

tKronman    v.    Gardella,    lOU    Mich. 
•  645,  157  N.  W.  377. 

10  Omaha     Beverage     Co.     v.     Temp 
,  Brew  Co.,  —  la.  — ,  171  N.  W.  704. 
.       11  Cream    City    Gla*s    Co     v.    Fried- 
lander,   84  Wia    53,  36  Am    St.   Rep. 
895,  21  L.  R.  A.  135,  54  N.  W.  28. 

12Whyte  v.  Rosenorantz,  123  Cal. 
C34,  69  Am.  St.  Rep.  90,  56  Pac.  436. 

1  United   SUtes.     Phillips    &   Colby 

Construction  Co.  v.  Seymour,  01  U.  S. 

.   646,.  23  U  ed.  341;  German  Savings  In- 

Ftitute   V.   Machine   Co.,   70   Fed.    146, 

17  C.  C.  A.  34. 

Alabama.  Andrews  v.  Tucker,  127 
Ala.  602,  29  So.  34. 

Illinois.  McArthur  Brothers  V  Whit- 
ney. 202  ni.  527.  67  N.  E.  163. 

Kansas.  Missouri,  K.  &  T.  By.  v. 
Pratt,  64  Kan.  118,  67  Pac.  464. 

Kentucky.  Louisville  &  Nashville 
By.  V.  Mason  &  Hoge  Co.  (Ky.),  104 
S.  W.  976. 


Louisiana.  Prentiss  v.  Lyons,  105 
La.  382,  29  So.  944. 

Maryland.  Orem  v.  Kcelty,  85  Md. 
337,  36  Atl.  1030. 

Nebraska^  Fahey  ▼.  Updike  Eleva- 
tor Co.,  —  Neb.  — ,  171  N.  E.  50. 

Oregon.  Neppach  v.  Oregon  &  Cal 
Ry.,  40  Or.  374,  80  Pate.  482. 

Vermont.  Bean  v.  Bunker,  68  \'t 
72,  33  Atl.  1068. 

Washington.  Wliiting  v  I>oiigh(on, 
31  Wash  327,  71  lac.  1026;  Garrison 
V,  Newton,  96  Wash  284.  4  A.  L.  R. 
804,  165  Pac.  90. 

2  Phillips  &  Colby  Construct  ion  Co. 
V.  Seymour,  91  U.  S  646,  23  L.  ed 
341;  Jeffrey  Mfg  Co.  v.  Iron  Co,  93 
Fed.  40S;  Northwest  Auto  Co.  v  Har- 
mon, 250  Fed.  832;  Neosho  City  Water 
Co  V.  Neosho,  136  Mo  498,  38  S.  W. 
89. 

3 Northwest  Auto  Co.  v.  ITnrmon, 
250  Fed.  832 

Alabama.  Davis  v  Robert,  89  .Ala. 
402,  18  Am.  St  Rep  126,  8  So.  114; 
Sewell  V.  Pearcy,  187  AU  322,  65  So. 
803. 
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credit/  or  otherwise  treats  such  contract  as  still  in  force,'  such 
breach  is  waived.  The  act  of  one  party  in  accepting  payment  in 
instalments  waives  the  default  of  the  adversary  party  in  failing 
to  make  the  payment  as  provided  by  the  terms  of  the  original  con- 
tract.* If  a  contract  provides  expressly  that  either  party  may 
avoid  the  contract  in  case  of  failure  of  one  of  the  parties  to  per- 
form by  a  specified  time,  the  fact  that  neither  party  elects  to  avoid 
the  contract  amounts  to  a  waiver  of  such  default  as  to  time.^ 

§  3053.  Waiver  of  provisions  as  to  time  of  performance— Spe- 
cific illustrations.  Permitting  a  contractor  to  complete  a  building 
contract,  or  a  construction  contract,  after  the  time  fixed  by  such 
contract  for  performance,  waives  the  right  to  treat  such  default  as 
discharged  If  one  who  has  sold  a  business  and  agreed  not  to  com- 
pete accepts  payment  therefor  after  the  buyer  is  in  default,  the 
seller  can  not  thereafter  treat  such  default  as  discharging  him  from 
his  covenant  not  to  compete.^  If  the  buyer  does  not  take  the  prop- 
erty within  the  time  agreed  upon,  the  seller  may  treat  such  default 
as  a  discharge;  but  if  the  seller  continues  to  deliver  such  property 


Connecticut.  Bronson  v.  Leibold,  87 
Conn.  203,  87  Atl.  970. 

Georgia.  McAuhlTc  v  Vaughan,  135 
Ga  852,  33  L.  K.  A  (N'S.)  235,  70  S. 
E.  322. 

.    Illinois.     Fitzperrell   v.    Turner,   223 
111.  322,  79  N   E   7G 

Oregon,  Miller  v  Beck,  72  Or.  140, 
142  Pac.  603 

Vermont.  Mack  v.  Dailey,  07  Vt.  90, 
30  Atl  686. 

4Spedclen  v.  Sykes,  51  Wash.  267, 
98  Pac.  752. 

•  Cole  V.  United  States,  23  Ct  O. 
341;  Prentiaa  v.  Lyons,  105  La.  3S2, 
20  So  944 ;  Taylor  v.  Goelet,  208  N.  Y. 
253,  iOl  N.  E  867;  SpecUlen  v.  Sykea, 
51  Wash  267,  98  Pac.  752;  Walker  v. 
MoMurchie,  61  Wash.  489,  112  Pac. 
500. 

Contract  for  sale  of  realty  after  de- 
fault by  vendee  Monson  ▼  Bragdon, 
150  111.  61,  42  N  E.  383;  Marx  ▼  Oli- 
Ter,  246  111.  316,  92  N.  E  864;  Moore's 
Estate,  191  Pa  St.  600,  43  Atl   474. 

After  default  by  vendor.  Carbes  v. 
Roberts,  98  Wis    173,  73  N.  W.  995. 


Contract  for  the  ©ale  of  sto-Tt  .T«Tn^g 
v   Brown,  171  Mass.  318,  50  N.  E   648. 

Contract  for  delivering  bonds  to  be 
hold  as  collateral  security.  Herr  v. 
Sullivan,  25  Colo    100.  54  Pac.  637. 

Contract  for  constructing^  streets 
after  default  by  the  contractor.  Orem 
V   Keelty,  85  Md  337,  36  AtL  1030 

•  Northwest  Auto  Co.  v.  Harmon, 
250  Fed    832. 

TStennick  v.  .Tc»ne«,  252  Fed.  345 
[opinion  modified.   256    Fed.   354] 

1  Kentucky.  Louisville  &  Kashville 
Ky.  V.  Mason  &  IToge  Co  (F\y.),  104 
S.  W.  075. 

Michigan.  Barnard  v.  McLeod,  114 
Mich.  73,  72  N  W   24. 

Montana.  Wortman  v.  Montana 
Central  By.,  22  Mont.  266,  56  Pac.  316. 

Texas.  Linch  v.  Elevator  Co,  80 
Tex.  23,  15  S   W  208. 

Washington.  Brodek  v  Famum,  11 
Wash  565,  40  Pac  189;  Lonj?  v.  Pierce 
County,  22  Wash.  330.  61  Pac    142. 

2Mc.Auliffe  V  Vauphan,  135  Ga.  852, 
33  L   R   A.  (N.S  )  255,  70  S.  £.  322. 
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without  notice  to  the  contrary,  it  will  be  presumed  that  he  was 
delivering  it  under  the  original  contract.'  While  one  who  has  de- 
livered goods  under  a  contract  of  sale  without  an  agreement  for 
credit,  may  retake  such  goods  after  the  buyer  takes  possession 
thereof  and  fails  to  pay  therefor,  the  conduct  of  the  seller  in  per- 
mitting the  buyer  to  keep  possession  of  such  goods  operates  as  a 
waiver  of  such  right/  If  the  buyer  has  ag^reed  to  secure  the  per- 
mits which  are  necessary  to  enable  the  seller-  to  deliver  the  goods 
which  have  been  sold,  the  seller  may  waive  such  default  on  the 
part  of  the  buyer  by  treating  the  contract  as  in  effect  after  such 
default.'  If  certain  work  is  to  be  performed  on  receiving  notice 
a  certain  time  before  performance  is  to  begin,  the  omission  to  give 
such  notice  is  said  to  operate  as  waiver  of  the  duty  of  the  adver- 
sary party  to  perform.' 

Breach  of  a  contract  to  make  a  designated  payment  at  a  desig- 
nated time,  as  a  means  of  securing  the  release  of  a  lot  from  a  trust 
deed,  is  waived  by  the  payee's  recognizing  such  contract  as  still 
existing.^  A  default  on  the  part  of  the  vendor  of  realty  in  perfect- 
ing the  title  by  a  certain  time,  is  waived  by  the  conduct  of  the 
purchaser  in  treating  such  contract  as  in  effect,'  as  by  treating  the 
contract  as  in  effect  while  the  vendor  attempts  to  perfect  the  title,' 
or  by  accepting  the  abstract  after  the  time  fixed  for  performance.^* 
Delay  on  the  part  of  the  purchaser  may  be  waived  by  the  conduct 
of  the  vendor  in  recognizing  the  contract  as  in  effect,^^  as  by  the 
conduct  of  the  vendor  in  notifying  the  purchaser  where  the  deed 
of  the  property  can  be  obtained  on  payment  therefor.^' 

§  3054.  Delay  caused  by  party  not  in  default^  or  assented  to 

by  him.  That  failure  to  take  advantage  of  delay  in  performance 
as  a  discharge  of  the  contract  operates  as  a  waiver  is  clear  where 


9  Cole  ▼.  United  State«,  23  Ct.  CU 
341. 

4  Freeh  v.  Lewis.  218  Pa.  St  141, 
120  Am.  St  Bep  864,  11  L  R  A.  (K. 
S  )  048,  67  Atl.  45. 

•  Fahey  v  Updike  Elevator  Co,  — 
Xeb   — ,  171  N.  E   50 

•  Mueller  v.  Cook,  120  Wia  504,  105 
N.  W.  lOM. 

TLapsIey  v.  Howard,  119  Mo  489, 
24  S  W   1020. 

•  Smith  T    Burnham.  2  Anstr.  527; 


Seton  y.  Slade,  7  Vea.  Jr.  2S5;  Garri- 
Bon  y.  Newton,  96  Waah.  284,  4  A.  L. 
R.  804,  165  Pae.  90. 

•  Garrison  v.  Newton,  96  Waab.  284, 
4  A.  L.  R.  804,  165  Pac.  90. 

1^  Smith  y.  Burnham,  2  Anstr.  527; 
Seton  V.  Slade,  7  Ves.  Jr.  266. 

11  Marx  y.  Oliver,  246  HI  316,  02  N. 
E   864. 

12  Marx  V.  Oliver,  246  DL  316,  92  N. 
E   864. 
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the  delay  has  been  requested  by  the  promisee,'  or  where  he  has 
authorized  the  same  in  advance,^  or  led  the  adversary  party  to 
believe  that  strict  performance  would  not  be  insisted  on,'  or  where 
modifications  of  the  contract  requested  hy  him  have  caused  such 
delay  in  performance/    An  oral  extension  of  time,  whether  valid 
as  a  new  contract  or  not,'  operates  in  many  jurisdictions  as  a 
waiver  of  the  provision  of  the  original  contract,  fixing  the  time  of 
performance.'   If  a  machine  is  sold  under  a  provision  for  its  return 
in  case  it  does  not  comply  with  certain  requirements  by  a  specified 
time,  the  request  of  the  seller  that  the  buyer  keep  the  machine  be- 
yond such  time,  in  order  to  enable  the  seller  to  adjust  such  ma- 
chine, operates  as  a  waiver  of  such  provision  as  to  time;  and  if 
such  machine  does  not  eventually  satisfy  such  requirements,  the 
seller  may  rescind  after  the  expiration  of  such  time.^    A  delay  in 
suing  on  an  insurance  policy  for  a  period  greater  than  that  fixed 
by  such  policy,  does  not  prevent  recovery  if  made  at  the  suggestion 
of  an  agent  of  the  insurer.'    If  the  collector  for  a  telephone  com- 
pany suggests  a  delay  in  the  payment  of  rental  for  a  telephone, 
the  telephone  company  can  not  thereafter  use  such  delay  as  a 
ground  for  forfeiture  of  the  contract.'    Under  a  building  contract 
a  contractor  is  excused  for  delay  which  is  caused  by  a  change  in 
the  plans,^'  or  material  '^  ordered  by  the  owner.    Even  if  the  con- 


1  Hinckley  y.  Steel  Co.,  121  U.  S.  264, 
80  L.  ed.  907;  Gathrie  v.  Carpentert 
IIB  Ind.  417,  70  N  E.  4S6;  Barnes  v. 
SiMey,  70  Wis.  65,  4S  N.  W.  63;  Lorens 
V.  Hart-Parr  Co.,  146  Wis.  261,  50  L. 
B.  A.  (N.S.)  706,  131  N.  W.  446. 

2  United  States.  Emerson  v.  Slater, 
63  U.  S.  (22  How.)  28,  16  L.  ed.  360. 

Illinois.  Watson  v.  White,  152  IlL 
864,  38  N.  R  002;  Hills  v.  McMunn, 
232  in  488,  83  N.  E.  063. 

Michigan.  LoTeridge  v.  Shurtz,  111 
Mich.  618,  70  N.  W.  132;  Wallace  v. 
Kelly,  148  Mich.  336,  118  Am.  St.  Rep. 
580,  111  N.  W.  1040. 

Pennsylvania.  Clark  v.  Bache,  186 
Pa.  St.  343,  40  Ail.  484. 

VixginiA.  Atlantic  &  D.  Bj.  y.  Con- 
stmction  Co.,  08  Va.  503,  37  S.  E.  13. 

S  Lessen  ▼.  Goodman,  07  la.  681,  59 
Am.  St.  Bep.  432,  66  N.  W.  017. 

4  Davis  V.  Badders,  05  Ala.  848,  10 


So.  422;  Cornish  v.  Snydam,  00  Ala. 
620,  13  So   118. 
t  See  S§  2480  et  seq. 

•  Gnthrie  ▼.  Carpenter,  162  Ind.  417* 
70  N.  E.  486;  Wallace  v.  Kelly,  148 
Mich.  336,  118  Am.  St.  Rep  580,  lU 
N.  W.  1040;  Lorenz  y.  Hart-Pkrr  Co, 
146  Wis.  261,  50  L.  B.  A.  (N  S )  706, 
131  N.  W.  446 

7 Lorenz  v.  Hart-Parr  Co,  146  Wis. 
261,  50  L.  B.  A.  (N  S.)  706,  131  N.  W. 
446. 

tHall  y.  Union  Central  Life  Insur- 
ance Co.,  23  Wash.  610,  83  Am.  St. 
Rep.  844,  51  L.  R.  A.  288,  63  Pac  505. 

•  Ashley  y.  Telephone  Co.,  25  Mont. 
286,  64  Pac  765. 

IIDodd  v.  Chnrton  [1807],  1  Q.  B. 
562;  Texas  ft  St.  Lonis  Ry.  y.  Rust, 
10  Fed.  230. 

llVanderhoof  y.  Shell,  42  Or.  578, 
72  Pac  126;  Lilly  y.  Person,  168  Pk. 
St  210,  82  Atl.  23. 
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tract  provides  that  orders  for  extra  work  must  be  in  writing,  delay 
caused  by  the  contractor's  complying  with  oral  orders  of  the  owner 
is  excused."  On  the  other  hand,  he  may  decline  to  perform  after 
the  plans  are  changed  unless  the  architects  put  extra  allowance  for 
changes  in  writing  as  required  by  the  contract,  and  he  may  decline 
to  act  under  oral  allowance."  However,  if  the  promisor  has  spe- 
cifically agreed  to  take  all  risks,  he  is  not  allowed  to  show  that 
improper  performance  on  the  part  of  the  promisee  caused  breach 
by  the  promisor." 


§3055.  When  performance  is  due  after  waiver  of  provisions 

as  to  time.  A  waiver  of  a  provision  fixing  the  time  for  perform- 
ance does  not  confer  upon  the  adversary  party  the  right  to  fix  the 
time  for  performance  at  his  election.^  Under  a  subsequent  agree- 
ment to  extend  the  time  of  performance  to  a  certain  date,  there  is 
no  waiver  of  the  right  to  treat  the  contract  as  discharged  by 
'  failure  to  perform  at  that  date.*  If  there  is  no  definite  extension 
of  time,  the  adversary  party  must  perform  within  a  reasonable 
time,  and  his  failure  to  perform  within  a  reasonable  time  will 
operate  as  a  discharge  of  the  contract.*  Waiver  of  the  provision 
of  the  contract  which  fixes  the  time  for  performance  prevents 
default  as  to  the  time  of  performance  from  operating  as  a  dis- 
charge; and  while  the  party  who  has  waived  such  provision  may 
withdraw  such  waiver,  if  without  consideration,  and  demand  per- 
formance within  a  reasonable  time,  he  can  not  withdraw  such 
waiver  without  notice  and  treat  prior  defaults  as  operating  as  a 
discharge.*  While  a  party  who  has  contracted  for  security  for 
deferred    payments,    and    who    has    waived    such    provision,    may 


llFocht  V.  Rosenbaum,  176  Pa.  St. 
14,  34  All    1001. 

«  Mitchell  ▼.  Dougherty,  00  Feil.  630, 
33  C.  C.  A.  205. 

14  Warren-Scharf  Asphalt  Paving  Co. 
V.  St.  Paul,  60  Minn.  453,  72  N.  W.  711. 

1  Mays  V.  Blair,  120  Ark.  69,  179  S. 
W.  331;  Carroll  v.  Mundy,  —  la.  — , 
4  A.  L.  R.  811,  170  N.  W.  700;  Drown 
v.  Ingels,  3  Wash.  424,  28  Pac.  759; 
Opsjon  V.  Engebo,  73  Waah.  324,  131 
Pac.  1146;  Cosby  v.  Honaker,  57  W. 
Va.  612,  60  S.  E.  610. 

2  Drown  v.  Ingels,  3  Wash.  424,  28 
Pac.  759. 


JMays  V.  Blair,  120  Ark  60,  170 
S.  \r.  331;  Carroll  v.  Mundy.  —  la. 
— ,  4  A.  L.  R.  811.  170  N.  W.  700; 
Opsjon  V.  Engebo,  73  Wash.  324,  131 
Pac.  1146;  Cosby  v.  Honaker,  57  W. 
Va.  512,  60  S.  E.  610. 

4Panout608  v.  Raymond  Hadley  Cor- 
poration 11917],  2  K.  B.  473  [affirming 
(1917),  1  K.  B.  767];  Prentiss  v. 
Lyons,  105  La.  382,  29  So.  944;  Taylor 
V.  Goelet,  208  N.  Y.  253,  101  N.  E 
867;  Walker  v.  McMurchie,  61  Waeli. 
489,  112  Pac.  500. 
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retract  such  waiver  on  reasonable  notice  and  demand  such  security, 
he  can  not  do  so  without  giving  reasonable  notice.* 

§3056.  Waiver  of  provisions  as  to  payment.  Acceptance  of 
methods  of  pa\Tiient  other  than  those  provided  for  by  the  contract 
waives  the  covenants  of  such  contract  with  regard  to  such  pay- 
ment*^ An  agreement  to  accept  a  draft  unconditionally  is  waived 
by  accepting  a  draft  which  is  accepted  conditionally.*  A  provision 
that  an  agent  would  indorse  notes  taken  by  him  for  his  principal 
is  waived  by  accepting  notes  indorsed  by  him  without  recourse.* 
A  provision  to  pay  cash  is  waived  by  accepting  a  cognovit  note,* 
and  a  provision  requiring  certified  checks  to  be  given  is  waived  by 
accepting  uncertified  checks.*  A  provision  fixing  the  place  of  per- 
formance is  waived  by  acquiescing  in  a  demand  for  performance 
elsewhere.*  A  waiver  of  interest  as  to  one  overdue  instalment,  is 
not  a  waiver  of  interest  upon  instalments  which  subsequently  are 
not  paid  at  maturity.^ 

§  3057.  Arbitrary  refusal,  or  assignment  of  ground  as  waiver 
of  breach  caused  thereby.  If  one  of  the  parties  to  a  contract  has 
refused  to  perform  under  any  circumstances,  or  if  he  has  refused 
to  perform  and  he  has  alleged  a  specific  ground  as  the  reason  for 
such  refusal,  the  question  is  occasionally  presented  whether  such 
refusal  operates  as  a  waiver  of  a  breach  on  I  he  part  of  the  adver- 
sary party  which  is  not  assigned  as  the  reason  for  such  refusal. 
This  depends  in  part,  in  some  jurisdictions  at  least,  on  the  ques- 
tion whether  by  such  refusal,  whether  absolule  or  qualified,  the 
adversary  party  was  induced  to  refrain  from  performing  or  tender- 
ing performance. 

It  is  generally  held  that  if  one  party  refuses  to  perform,  either 
absolutely  or  qualifiedly,  such  refusal  prevents  him  from  taking 
advantage  of  any  breach  by  the  adversary  party  which  is  com- 

•  PanoutsoB  V.  Raymond  Hadley  Cor-  )  Aultman   v.    Martin,   49   Neb.   103, 

porotion  [19171,  2  K.  B.  473  [affirming  C8  N.  W.  340. 

(1917),  1  K.  B.  767].  4 Clark   v.    Bache,    186    Pa.    St.    343, 

I  Plummer  v.  Kelly,  7  N.  D.  88,  73  40  Ail.  484. 

N.  W.  70.  •  Millar  v.  Smith,  28  Tex.  Civ.  App. 

Method    of    weighing   ore    to   deter-  386,  67  S.  W.  429. 

mine  royalty  due  under  a  mining  lease.  •  Kuhn  v.  McKay,  7   Wyom.  42,  49 

American  Manganese  Co.  v.  Manganese  Pac.  473,  61  'Pac.  205. 

Co.,  91  Va.  272,  21  S.  E.  466.  TGarvey   v.   Barkley,   56   Wash.   24, 

2Ryallfl  V.  Moody,  102  Ala.  519,  15  104  Pac.  1108. 
Bo.  240. 
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mitted  in  reliance  upon  such  refusal  and  in  the  belief  that  further 
performance  Tvill  be  useless  or  unnecessary.^  A  provision  in  an 
insurance  policy  which  requires  proof  of  loss  to  be  submitted  in  a 
certain  time  is  waived  by  the  company *s  denial  of  liability  under 
the  policy,*  as  on  the  ground  of  suicide,*  A  policy  on  property  in 
Porto  Rico  excepted  loss  during  invasion  or  rebellion  unless  satis- 
factory proof  was  made  that  it  was  due  to  some  cause  other  than 
such  invasion  or  rebellion.  The  duty  of  producing  such  proof 
which  rests  upon  the  insured  is  waived  by  a  notice  given  by  the 
insurer,  without  demanding  proof,  that  it  will  not  pay  the  loss 
because  due  to  one  of  the  excepted  causes.*  If  one  party  to  the 
contract  refuses  to  accept  performance  of  i\ny  kind  under  any  cir- 
cumstances, and  thereby  leads  the  adversary  party  to  refrain  from 
tendering  performance,  such  refusal  is  said  to  waive  such  failure 
to  perform.*  A  variance  between  a  lease  contracted  for,  and  the 
one  oflfered,  is  waived  by  the  lessee's  refusal  to  accept  any  lease  at 


1  England.  Bank  of  Cliina.  Jnpnn 
and  the  Straits  v.  American  Trading 
Co.  1)894],  A    C.  2f»6. 

United  States.  Kojal  Ins.  Co  v. 
Martin.  11)2  U.  S.  140,  48  L  'ed  3»5; 
St.  Loais  Dressed  Beef  Co.  v  Mary- 
land Casualty  Co.  201  U.  S  173,  50 
L.  ed.  712;  Phenix  Ins.  Co.  v  Luce.  123 
Fed  257. 

Georgia.  Cowdery  v.  Greenlee,  126 
Ga.  786,  8  L  R.  A.  (N  S  )  137.  55  8. 
£.  018 

Indiana.  Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73,  16  Am.  St.  Rep.  315, 
7  L.  R.  A.  214,  21  N.  E.  340;  Millikan 
T.  Hunter,  180  Ind.  140,  100  K.  E. 
1041. 

Iowa.  Condon  t.  Bes  Moines  Mu- 
tual Hail  Afisn.,  120  la.  80,  04  N.  W. 
477. 

Massachnsetta.  Freeland  ▼.  Ritz, 
154  Mass.  257,  26  Am.  St.  Rep.  244, 
12  L.  R.  A.  561,  28  N.  E.  226;  Smith 
▼.  Greene,  107  Mass.  16,  83  N.  E.  0; 
C.  W.  Hunt  Co.  V.  Boston  Elevated  Ry. 
Co.,  100  Mass.  220,  85  N..E.  446;  Jus- 
tice V.  Soderlund,  225  Mass.  320,  114 
N.  E.  623. 


Michigan  Schwartz  v.  WoodrufT, 
1:j2  Mich    513.  03  N    W    1(M57 

Missouri  McIXinnld  v  Bankers* 
Life  Afi90ci.it ion,  154  Mo.  GIB,  55  S. 
\V.  {mi 

Mew  Hampshire.  Seely  v  Manhat- 
tan Life  In§  Co,  72  N.  U  49,  55  AtL 
425 

Vermont.  Davis  v.  Bowers  Granite 
Co.,  75  Vt  286.  54  Atl   1084. 

2  Phenix  Ins.  Co.  v.  Luce,  123  Fed. 
257;  Condon  v.  Hail  Association,  120 
la.  80,  04  N.  W.  477;  Seely  v.  Man- 
hattan Life  Ins.  Co.,  72  N.  H.  40,  55 
Atl  425. 

)  McDonald  v.  Bankers'  Life  Asso- 
ciation, 154  Mo.  618,  65  S.  W.  000. 

4  Royal  Ins.  Co  v.  Martin,  102  U.  S. 
140.  48  L.  ed.  385. 

■  Bank  of  Cliinn,  Japan  and  the 
Strnits  v.  American  Trading  Co. 
[18041,  A.  C.  266;  St.  Louia  Dressed 
Beef  Co.  v.  Maryland  Casualty  Co., 
201  U.  S.  173,  50  L.  ed.  712;  Cowdery 
v.  Greenlee,  126  Ga.  786,  8  L.  R.  A. 
(N.S.)  137,  55  S.  E.  018;  Davis  v. 
Bowers  Granite  Co.,  75  Vt.  286,  54 
Atl.  1084. 
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all.*  If  one  of  the  parties  refuses  to  perform  and  assigns  as  the 
ground  therefor  some  alleged  breach  by  the  adversary  party,  or 
some  other  defense,  it  has  been  held  that  such  refusal  operates  as 
a  waiver  of  any  subsequent  breach  by  the  adversary  party  which 
he  has  committed  because  he  has  believed  that  further  perform- 
ance would  be  useless  in  view  of  such  refusal  If  a  purchaser  of 
realty  refuses  to  perform,  and  alleges  some  specific  breach  on  the 
part  of  the  vendor  as  the  ground  for  such  refusal,  such  refusal  is 
held  to  waive  all  other  objections  which  the  vendor  could  have 
remedied.*  Under  a  contract  of  indemnity  insurance,  the  refusal 
of  the  insurer  to  pay  the  claim  or  to  defend  the  suit,  on  the  ground 
that  the  liability  is  not  within  the  terms  of  the  contract,  operates 
as  a  waiver  of  a  clause  which  forbids  the  insured  to  compromise 
without  the  consent  of  the  insurer.*  If  a  carrier  refuses  to  deliver 
certain  goods  on  the  ground  that  they  are  not  in  his  possession, 
such  refusal  operates  as  a  waiver  of  the  duty  of  the  consignee  to 
tender  the  freightJ* 


§3058.  Arbitrary  refusal,  or  assigmneiat  of  gronnd,  held  not 
to  be  waiver  of  breach  not  caused  thereby.  Whether  the  fact  that 
the  party  who  refuses  performance  assigns  a  specific  ground  as  a 


IFreeland  v.  Ritz,  154  Maes.  257, 
26  Am.  St.  Rep.  244,  12  L.  R.  A.  j561, 
28  N.  E.  226. 

7  United  States.  Royal  Ins.  Co.  y. 
Martin,  102  U.  S.  140,  48  L.  ed.  385; 
8t.  Louis  Dressed  Beef  Co.  v.  Hary<^ 
land  Casualty  Co.,  201  U.  S.  173,  50 
It.  ed.  712;  Phenix  Ins.  Co.  v.  Luce, 
123  Fed.  257. 

Georgia.  Cowdery  y.  Greenlee,  126 
Ga.  786,  8  L.  R.  A.  (N.S.)  137,  55  S. 
E.  018. 

Indiana.  Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73,  16  Am.  St.  Rep.  315, 
7  L.  R.  A.  214,  21  N.  E.  340;  Millikaa 
T.  Hunter,  180  Ind.  140,  100  K  E. 
1041. 

Iowa.  Condon  v.  Des  Moines  Mu- 
tual Hail  Association,  120  la.  80,  04  N. 
W.  477. 

Massachusetts.  Smith  v.  Greene,  107 
Mass.  16,  83  N.  E.  0;  Justice  v.  Soder- 
lund,  225  Mass.  320,  114  N.  E.  623. 


Michigan.  Schwartz  v.  WoodrufT, 
132  Mich.  513,  93  N.  W.  1007. 

Missouri.  McDonald  ▼.  Bankers' 
Life  Association,  154  Mo.  618,  55  S. 
W.  900. 

New  Hampshire.  Seely  v.  Manhat- 
tan Life  Ins.  Co.,  72  N.  H.  40,  55  Ail. 
425. 

North  Carolina.  Kime  y.  Riddle,  174 
N.  Car.  442,  03  S.  E.  046. 

t  Cowdery  v.  Greenlee,  126  Ga.  786, 
8  L.  R.  A.  (N.S.)  137,  66  S.  E.  018; 
Millikan  y.  Hunter,  180  Ind.  149,  100 
K  E.  1041;  Smith  y.  Greene,  107  Mass. 
16,  83  K.  E.  0;  Justice  y.  Soderlund, 
226  Mass.  320,  114  N.  E.  623;  Schwartz 
y.  Woodruff,  132  Mich.  613,  03  N.  W. 
1067. 

tSt.  Louis  Dressed  Beef  Co.  y. 
Maryland  Casualty  Co ,  201  U.  S.  173, 
50  L.  ed.  712. 

10  Adams  Express  Co.  y.  Harris,  120 
Ind.  73,  16  Am.  St.  Rep.  315,  7  L.  R. 
A.  214,  21  N.  E.  340. 
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reason  therefor,  should  prevent  him  from  relying  upon  some  other 
ground  where  the  other  ground  on  which  he  seeks  to  rely  is  not 
due  to  his  refusal,  as  in  cases  in  which  such  ground  was  already  in 
existence  at  the  time  of  such  refusal  and  could  not  have  been 
Remedied  by  the  adversary  party,  is  a  question  upon  which  there 
is  a  conflict  of  authority.  It  would  appear  that  in  cases  in  which 
the  adversary  party  is  not  induced  to  act  or  to  refrain  from  acting 
by  such  refusal  upon  such  assigned  ground,  he  is  in  no  way  preju- 
diced by  the  assignment  of  such  improper  reason ;  and  if  there  is 
in  fact  some  other  valid  defense  to  which  the  party  who  has  re- 
fused performance  would  otherwise  be  entitled,  his  right  to  make 
use  of  such  defense  should  not  be  forfeited  by  the  fact  that  he 
has  assigned,  as  a  reason  for  his  refusal,  some  ground  upon  which 
he  can  not  rely  at  law.  In  a  number  of  cases  this  view  is  taken; 
and  it  is  held  that  assigning  an  unjustifiable  ground  for  treating 
the  contract  as  discharged  does  not  waive  other  defenses  which 
were  not  caused  as  a  consequence  of  such  refusal.^  The  fact  that 
an  employer  assigns  an  improper  ground  for  discharging  his  serv- 
ant, does  not  prevent  him  from  taking  advantage  of  some  valid 
ground  which  was  then  in  existence,^  even  if  he  did  not  know  of 
fiuch  ground  at  the  time  of  such  discharge.'  If  the  seller  has  failed 
to  perform  his  contract,^  as  where  there  is  a  substantial  delay  in 


1  United  States.  Connell  Bros.  Co. 
V.  Diederichsen,  213  Fed.  737;  Farmer 
V.  First  Trust  Co.,  Re  MUwaukee  Mo- 
tor Co.,  246  Fed.  671,  L.  R.  A.  1918C, 
1027. 

Illinois.  Koch  v.  Streuter,  232  111. 
694,  83  N.  E.  1072. 

Iowa.  Bamberger  v.  Burrows,  145 
la.  441,  124  N.  W.  333. 

EansaSw  McCarter  v.  Rogers,  104 
Kan.  204,  178  Pac.  621  (obiter,  since 
no  contract  existed). 

Louisiana.  Crescent  City  Mfg.  Co. 
V.  Slattery,  132  La.  917,  61  So.  870. 

Minnesota.  Von  Heyne  v.  Tompkins, 
89  M4nn.  77.  5  L.  R.  A.  (N.S.)  524, 
93  N.  W.  901. 

Nebraska.  Bryant  v.  Thesing,  46 
Neb.  244,  64  N.  W.  967. 

North  Dakota.  Sunshine  Cloak  & 
Suit  Co.  V.  Roquette,  30  N.  D.  143,  L. 
R.  A.  1916E,  932,  152  N.  W.  359. 


Ohio.  List  &  Son  Co.  v.  Chase,  80 
O.  S.  42,  88  N.  E.  120. 

Rhode  Island.  Perry  v.  Mt.  Hope 
Iron  Co.,  16  R.  I.  318,  15  Atl.  87. 

Texas.  Strain  v.  Pauley  Jail  Bldg. 
&  Mfg.  Co.,  80  Tex.  622,  16  S.  W.  625. 

2  Farmer  v.  First  Trust  Co.,  Re  Mil- 
waukee Motor  Co.,  246  Fed.  671,  L.  R. 
A.  1918C,  1027;  Von  Heyne  v.  Tomp- 
kins, 89  Minn.  77,  5  L.  R.  A.  (N.S.) 
524,  93  N.  W.  901. 

«  Farmer  v.  First  Trust  Co.,  Re  Mil- 
vraukee  Motor  Co.,  246  Fed.  671,  L.  R. 
A.  1918C,  1027;  Von  Heyne  v.  Tomp- 
kins, 89  Minn.  77,  5  L.  R.  A.  (N.S.) 
524,  93  N,  W.  901. 

4  Sunshine  Goak  &  Suit  Co.  v.  Ro- 
quette,  30  N.  D.  143,  L.  R.  A.  1916E. 
932,  152  N.  W.  359;  List  &  Son  Co.  ▼. 
Chase,  80  O.  S.  42,  88  N.  E.  120. 
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delivering  the  goods,'  or  where  he  has  delivered  a  different  quan- 
tity and  by  a  different  route  from  that  provided  for  ib  the  con- 
tract,* the  fact  that  he  has  based  his  refusal  to  perform  on  some 
other  reason,  such  as  the  defective  quality  of  the  goodsj  or  his 
inability  to  resell  such  goods  under  existing  conditions,*  docs  not 
operate  as  a  waiver  of  such  breach  as  a  discharge.  The  act  of  the 
purchaser  in  objecting  to  a  prior  deed  in  the  chain  of  title  on  one 
ground,  does  not  waive  a  defect  in  such  deed  upon  a  different 
ground.*  That  assigning  an  erroneous  ground  for  refusal  to  per- 
form is  not  a  waiver  of  other  defenses,  is  especially  clear  where 
the  real  defense  is  a  failure  to  agree  upon  the  terms  of  a  contract.^* 

§  3059.  Arbitrary  refusal,  or  assignment  of  ground,  held  to  ho 
waiver  of  breach  not  caused  thereby.  In  other  jurisdictions,  how- 
ever, language  is  used  which  seems  to  indicate  that  the  courts  held 
that  the  fact  that  the  party  who  refuses  to  perform  bases  his 
refusal  upon  some  specific  ground,  such  as  a  specific  breach  by  the 
adversary  party,  is  a  waiver  of  other  defenses,  such  as  other 
breaches  by  the  adversary  party,  if  such  other  defenses  are  known 
to  him  or  are  brought  to  his  notice.^  This  is  justified  on  the 
ground  that  a  technical  forfeiture  will  not  be  encouraged  and  that 
a  party  who  attempts  to  rely  thereon  will  be  held  to  waive  it  if 
he  does  not  assert  his  intention  to  take  advantage  thereof.^  If 
the  property  owner  denies  liability  on  a  building  contract,  such 
denial  is  said  to  waive  a  defense  that  the  action  was  brought  before 
the  time  fixed  by  the  contract  for  bringing  an  action  thereon.*    A 


S  Sunshine  Cloak  &  Suit  Co.  v.  Ro- 
quette,  30  N.  D.  143,  L.  R.  A.  1916E, 
932,  152  N.  W.  359. 

•  List  &  Son  Co.  v.  Cliase,  80  O.  S. 
42,  88  N  E   120. 

llAat  &  Son  Co.  v.  Chase,  80  O.  S. 
42,  88  N  E   120. 

t  Sunshine  Cloak  &  Suit  Co.  v.  Ro- 
quette,  30  N  D.  143,  L.  R.  A.  1916E, 
932,  152  N.  W.  369. 

•  Koch  V.  Streuter,  232  HI.  594,  83 
N.  E.  1072. 

WMcCarter  v.  Rogers,  104  Kan.  204, 
178  Pac.  621. 

UUinoift.  Monson  v.  Bragdon,  159 
III.  61,  42  N.  E.  383;  Olcese  v.  Mobile 
Fruit  &  Trading  Co.,  211  111.  539,  71 
N.  £.  1084;  Andrew  Lohr  Bottling  Co. 


V.  Ferguson,  223  111.  88,  lU  Am.  St. 
Rep.  305,  79  N.  E.  35. 

Kentucky.  Robert  Mitchell  Furni- 
ture Co.  V.  Monarch  (Ky  ),  39  S.  W. 
823. 

Massachusetts.  Marlborough  Gas- 
light Co.  V.  Ncal,  166  Mass.  217,  44  N. 
E.  139;  Gocldnrd  v.  Morrissey,  172 
Mass.  594,  63  N.  E.  207. 

Nebraska.  Hixson  Map  Co.  v.  Post 
Co.,  5  Neb.  (unoff.)  388,  98  N.  W.  872. 

Wisconsin.  Wright  v.  C.  S.  Graves 
Land  Co.,  100  WU.  269,  75  N.  W.  1000. 

2  Bast  V.  Byrne,  51  Wis.  531 ;  Wright 
V.  C.  S.  Graves  Land  Co.,  100  Wis.  269, 
75  N.  W.  1000. 

•  Andrew  Lohr  Bottling  Co.  v.  Fer- 
guson, 223  ni.  88,  114  Am.  St.  Rep. 
305,  79  N.  E.  35. 
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refusal  to  perform  a  contract  to  forward  cattle,  on  the  ground 
that  the  promisor  did  not  have  a  sufficient  number  of  cars,  prevents 
the  carrier  from  subsequently  urging  the  objection  that  in  that 
state  it  was  illegal  to  forward  on  Sunday.*  A  refusal  of  a  tender 
of  the  purchase  price  made  by  an  assignee  of  the  vendee  on  the 
ground  that  the  amount  is  insufficient,  waives  breach  of  a  provision 
forbidding  assignment.'  Refusal  to  accept  goods  tendered  in  per- 
formance of  a  contract  of  sale  upon  the  sole  ground  that  such 
delivery  is  too  late,  waives  the  objection  that  the  entire  amount  of 
goods  purchased  must  be  delivered  in  one  lot.*  If  a  vendor  stops 
delivering  goods  upon  the  sole  ground  that  he  has  fully  performed 
his  part  of  the  contract,  he  waives  breach  on  the  part  of  vendee 
by  his  failure  to  pay  for  prior  instalments  when  dueJ  A  refusal 
to  accept  goods  on  some  other  ground  is  said  to  waive  the  objection 
that  the  proper  quantity  of  goods  has  not  been  tendered.*  A 
refusal  to  accept  performance  on  the  ground  that  the  realty  has 
been  encumbered  by  a  mortgage,  has  been  said  to  operate  as  a 
w^aiver  of  a  failure  to  tender  rent  for  a  given  period  of  time.* 
Eefusal  to  pay  an  insurance  policy  on  the  ground  that  the  insured 
has  no  title  to  the  premises,  waives  objections  which  might  have 
been  urged  against  the  proof  of  loss.^*  A  refusal  to  perform  on 
the  ground  that  the  contract  is  for  some  reason  unenforceable,  as 
because  of  the  Statute  of  Frauds,"  waives  objections  to  the  per- 
formance actually  tendered. 

§  3060.  Effect  of  election  to  treat  as  in  force.  Election  on  the 
part  of  the  party  who  is  not  in  default,  to  treat  the  contract  as  in 
effect,  operates  as  a  waiver  of  his  right  to  treat  it  as  discharged 
for  the  same  breach.^    A  party  who  has  elected  to  treat  a  contract 


•  Ohio  &  Mississippi  Ry.  v.  McCar- 
thy, 96  U.  S.  258,  24  L.  ed.  693. 

•  Cheney  v.  Billy,  74  Fed.  52,  20  C. 
C.  A.  291. 

•  Avery  v.  Willson.  81  N.  Y.  341, 
37  Am.  Rep.  503. 

7  Bean  v.  Bunker,  68  Vt.  72,  33  Atl. 
1068. 

•  Poison  Logging  Co.  v.  Keumeyer, 
229  Fed.  705;  Sutton  v.  Risser,  104  la. 
631,  74  N.  W   23. 

In  cases  of  this  sort  it  is  possible 
that  tender  of  the  proper  amount 
might  have  been  made  if  objection  had 
been  based  on  that  ground. 


•  Jackson  v.  Rogers,  —  S.  Ckr.  — , 
96  S.  E.  692. 

1^  German  Ins.  Co.  v.  Gueck,  130  IlL 
345,  6  L.  R.  A.  835,  23  N.  E.  112. 

llMeincke  v.  Falk,  61  Wis.  623,  60 
Am.  Rep.  157,  21  N.  W.  785. 

1  Canada.  Sorette  v.  Development 
Co.,  31  N.  S.  427. 

United  States.  District  of  Columbia 
V.  Camden  Iron  Works,  181  U.  S.  463, 
45  L.  ed.  948;  Graham  v.  United 
States,  188  Fed.  651;  Northwest  Auto 
Co.  V.  Harmon,  260  Fed.  832;  Landes 
V  Klopstock,  252  Fed.  89;  Stennick  y. 
Jones,  252  Fed.  345  [opinion  modified* 
256  Fed.  354]. 
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as  severable,^  such  as  a  contract  for  the  transportation  of  a  cer- 
tain quantity  of  material  each  year  until  the  entire  quantity  is 
transported,'  can  not  thereafter  change  his  position  and  treat  a 
breach  by  the  adversary  party  as  a  discharge  of  the  contract  on 
the  theory  that  it  is  entire.  If  the  party  not  in  default  has  elected 
to  treat  the  contract  as  still  in  effect,  and  the  party  in  default 
wishes  to  perform  after  such  default,  he  may  do  so,*  and,  upon 
performance,  recover  under  the  contract,'  less  the  amount  of  dam- 
ages, if  any,  caused  by  delay.'  In  such  cases  the  contract  is  not 
discharged,  but  remains  in  full  force.  If  the  party  who  is  not  in 
default  elects  to  act  under  the  contract  in  spite  of  the  breach,  he 
can  not  prevent  the  party  who  is  in  default  from  treating  the  con- 


Arkansas.  Grand  Lodge  A.  O.  U.  W. 
v.  Davidson  (Ark.),  L.  R.  A.  1917C, 
014,  101  S.  W.  961. 

California.  Witmer  Brothers  Co.  v. 
Weid,  108  CaL  660,  41  Pac.  401 ;  Smith 
▼.  Mathews  Construction  Co.,  179  Cal. 
797,  179  Pac  206. 

Florida.  Boess  Lumber  Co.  t.  State 
Exchange  Bank,  68  Fla.  324,  L.  R.  A. 
1918E,  297,  67  So.  188. 

Georgia.  Pitcher  ▼.  Lowe,  96  Ga. 
423,  22  S.  E.  678;  McAuIiffe  y.  Vaugh- 
an,  136  Ga.  862,  33  L.  R.  A.  (N.S.) 
265,  70  S.  E.  322. 

Illinois.  Butterick  Publishing  Co.  v. 
Whitcomb,  226  111.  606,  8  L.  B.  A.  (N. 
S.)  1004,  80  N.  E.  247;  Hills  v.  Mc- 
Munn,  232  UL  488,  83  N.  E.  963. 

Iowa.  Dahl  y.  Thompson,  98  la. 
599,  67  N.  W.  579. 

Kentucky.  Louisville  &  Nashville 
By.  y.  Mason  &  Hoge  Co.  (Ky.),  104 
8.  W.  976. 

Louisiana.  Des  Allemands  Lumber 
Co.  y.  Morgan  City  Timber  Co.,  117 
La.  1,  41  So.  332. 

MaasachuBetts.  Jones  v.  Brown,  171 
Mass.  318,  60  N.  E.  648. 

Michigan.  Bobinson  v.  Lake  Shore 
&  Michigan  Southern  By.,  103  Mich. 
607,  61  N.  W.  1014;  Gates  v.  Detroit 
&  Mackinac  By.,  147  Mich.  623,  111 
N.  W.  101. 


Mississippi.  Klein  v.  Buck,  73.  Miss. 
133,  18  So.  891. 

Nebraska.  Izard  v.  Kimmel.  26  Neb. 
61,  41  N.  W.  1068;  Mundt  v.  Simpkins, 
81  Neb.  1,  116  N.  W.  326. 

New  York.  Wolfert  v.  Caledonia 
Springs  Ice  Co.,  196  N.  Y.  118,  21  L. 
B.  A.  (N.S.)  864,  88  N.  E.  24. 

North  Dakota.  Plummer  v.  Kelly, 
7  N.  D.  88,  73  N.  W.  70. 

Washington.  Garrison  v.  Newton, 
96  Wash.  284,  4  A.  L.  B.  804,  1G5  Pac. 
90. 

Wisconsin.  Tickler  v.  Andrae  Mfg. 
Co.,  96  Wis.  362,  70  N.  W.  292;  Lay- 
cock  y.  Moon,  97  Wis.  60,  72  N.  W. 
372;  Woodman  v.  Blue  Grass  Land 
Co..  126  Wis.  480,  103  N.  W.  236,  104 
N.  W.  920;  Milwaukee  Boston  Store 
V.  Katz,  163  Wis.  492,  140  N.  W.  1038. 

2  Gates  y.  Detroit  &  Mackinac  By. 
Co.,  147  Mich.  523,  111  N.  W.  101. 

'Gates  y.  Detroit  &  Mackinac  By. 
Co.,  147  Mich.  623,  111  N.  W.  lOL 

40rr  y.  Cooledge,  117  Ga.  195,  43  S. 
E.  627;  Lapsley  y.  Howard,  119  Mo. 
489,  24  S.  W.  1020. 

•  Orr  y.  Cooledge,  117  Ga.  195,  43  S. 
E.  527;  Bosenthal  Paper  Co.  v.  Na- 
tional Folding  Box  &  Paper  Co.,  226 
N.  Y.  313,  123  N.  E.  766. 

i  Whether  waiver  of  breach,  as  dis- 
charge, is  a  waiver  of  a  right  of  action 
for  damages,  see  §§  3063  et  seq. 
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tract  as  the  measure  of  the  rights  of  the  parties.^  If  the  party  not 
in  default  elects  to  treat  the  contract  as  in  force,  he  must  show 
readiness  and  willingness  to  perform  in  order  to  keep  the  party 
in  default  from  recovering  the  amount  paid  in  by  him  in  perform- 
ance of  the  contract  before  his  breach  thereof.* 

If  the  contract  becomes  impossible  of  performance  before  the 
party  who  is  not  in  default  has  accepted  the  breach  as  discharging 
the  contract  it  will  be  discharged.*  Accordingly,  impossibility  due 
to  the  destruction  of  the  subject-matter,^*  or  due  to  war,"  will 
operate  as  a  discharge  of  the  contract;  and  the  party  who  is  not 
in  default  and  who  has  elected  to  treat  the  contract  as  in  force 
can  not  change  his  position  after  the  occurrence  of  the  event  which 
renders  performance  impossible,  and  treat  the  breach  as  a  dis- 
charge. To  operate  as  such  discharge,  however,  the  impossibility 
must  be  technical  impossibility;  that  is,  impossibility  of  the  sort 
that  would  operate  as  a  discharge  without  regard  to  the  breach.^' 

If  the  party  originally  in  default  performs,  before  the  adver- 
sary party  elects  to  treat  it  as  a  breach,  his  rights  under  the  con- 
tract stand  as  if  the  contract  had  never  been  broken,^*  except  as 
concerns  his  liability  for  damages.  If  the  party  who  is  not  in 
default  elects  to  grant  an  extension  of  time  in  which  the  adversary 
party  acquiesces,  the  contract  will  be  regarded  as  broken,  for  the 
purpose  of  fixing  the  measure  of  damages,^^  by  the  failure  of  the 
party  who  was  originally  in  default  to  perform  by  the  end  of  such 
extension  of  time.^*  Subsequent  breach  by  the  party  not  in  default 
may  prevent  the  latter  from  recovery,  and  in  such  case  he  can  not 
revert  to  the  original  breach  as  a  discharge.^*  A  was  to  manufac- 
ture certain  cars  for  a  railroad,  using  in  part  material  furnished  by 
the  railroad.  This  material  was  not  furnished  when  due,  and  A 
was  delayed  in  commencing  »work.     Instead  of  treating  this  as  a 


T  Rosenthal  Paper  Co.  ▼.  National 
Folding  Box  &  Paper  Co.,  220  N.  Y. 
813,  123  N.  £.  700. 

t  Woodman  v.  Blue  Graaa  Land  Co., 
125  Wis.  489,  103  N.  W.  230,  104  N. 
W.  020. 

t  Avery  v.  Bowden,  S  E.  &  B.  714; 
Krauae  y.  Board  of  Trustees,  102  Ind. 
278,  102  Am.  St.  Rep.  203,  05  L.  R.  A. 
Ill,  70  N.  K  204. 

WTranse  v.  Board  or  Trustees,  102 
Ind.  278,  102  Am.  St.  Rep.  203,  05  L. 
R.  A.  111,70  N.  E.  204. 


11  Avery  v.  Bowden,  5  E.  &  B.  714. 

12  See  if  2007  et  seq. 

II  Pratt  y.  S.  Freeman  &  Sons  Mfg. 
Co.,  115  Wis.  048,  92  N.  W.  308. 

14  See  ch.  LXXXVH. 

tBFahey  y.  Updike  Elevator  Co.,  — 
Neb.  — ,  171  N.  W.  50. 

llChamberlin  y.  Booth,  135  Qa.  719, 
35  L.  R.  A.  (N.S.)  1223,  70  S.  E.  609; 
MeC;onihe  y.  New  York  &  Erie  Ry.  Co., 
20  N.  Y.  495,  75  Am.  Dec  420. 
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discharge  A  performed  when  tlie  material  arrived.  Before  A  had 
delivered  the  cars  they  were  destroyed  by  fire.  It  was  held  that 
A  could  Hot  recover  from  the  railroad,  since  the  fire  was  in  no  way 
caused  by  the  delay  in  furnishing  material,  and  such  breach  was 
waived  as  a  ground  of  discharge  by  A's  continuing  performance." 
If  a  property  owner  makes  default  in  paying  instalments  when 
due,  and  the  contractor  does  not  elect  to  treat  such  default  as  a 
discharge  of  the  contract,  but  continues  performance,  he  can  not 
make  use  of  such  default  on  the  part  of  the  owner  as  a  defense  to 
an  action  for  his  own  default  in  not  completing  the  building  at  the 
tim^  fixed  by  the  contract^  unless  he  is  able  to  show  that  such 
default  in  payment  was  the  cause  of  his  own  delay.^* 

§3061.  Waiver  as  to  third  persons.  Waiver  by  one  of  the 
parties  to  the  contract  is  conclusive  as  to  third  parties,  at  least  as 
to  those  who  claim  under  the  party  who  has  waived  his  right  to 
take  advantage  of  breach.^  A  contract  by  a  stepson  to  assist  his 
stepfather,*  or  by  a  child  to  live  with  a  man  and  his  wife  as  their 
child,'  or  a  contract  of  subscription  to  a  college,*  are  each  suf- 
ficiently performed  where  the  promisee  accepts  such  performance 
as  satisfactory  to  himself.  Third  persons  can  not  thereafter  object 
that  such  contract  was  not  performed.  If  a  third  person  claims 
under  a  contract  between  two  other  parties,  he  may  take  advan- 
tage of  waiver  by  one  of  such  parties  of  provisions  of  such  con- 
tract.* If  A,  who  is  a  mortgagee  under  a  construction  mortgage, 
agrees  to  make  certain  payments  to  a  subcontractor  when  the 
principal  contractor  has  completed  the  work,  and  A  subsequently 
agrees  with  the  principal  contractor  that  certain  items  may  be 
omitted,  A  can  not  resist  making  such  payment  to  the  subcon- 
tractor on  the  ground  that  the  principal  contractor  did  not  com- 


n  McConihe  v.  New  York  &  Erie  Ry., 
20  N.  Y.  405,  75  Am.  Dec.  420. 

n  Chamberlin  y.  Booth,  135  Ga.  719, 
35  L,  R.  A.  (N.S.)   1223,  70  S.  E.  569. 

1  Rogers  ▼.  Galloway  Female  College, 
64  Ark.  627,  39  L.  R.  A.  636,  44  S.  W. 
454;  MiHa  v.  McCaustland,  105  la.  187, 
74  N.  W.  930;  Burns  v.  Smith,  21 
Hont.  251,  69  Am.  St.  Rep.  653,  53 
Pac.  742;  Burdine  v.  Burdine,  98  Va. 
515,  81  Am   St.  Rep.  741,  36  S.  E.  992. 

2  Mills  V.  McCaustland,  106  la.  187, 
74  K.  W.  030. 


3  As  consideration  for  a  contract  to 
make  a  will.  Burns  v.  Smith,  21  Mont. 
251,  69  Am.  St.  Rep.  653,  53  Pac.  742. 

For  a  similar  case,  see  Burdine  y. 
Burdine,  98  Va.  515,  81  Am.  St.  Rep. 
741,  36  S.  £.  992. 

4  Rogers  v.  Galloway  Female  College, 
64  Ark.  627,  39  L.  R.  A.  636,  44  S.  W. 
454. 

SSwtirtzman  v.  Babcock,  218  Mass. 
334,  105  N.  £.  1022. 
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plete   the   work   in   accordance   with   the   terms   of   the    original 
contract.* 

C.    WAIVER  OP  BREACH  AS  RIGHT  OF  ACTION  FOR  DAMAGES 

§  3062.  Waiver  of  damages  by  new  contract.  While  the  gen- 
eral principles  of  waiver,  so-called,  apply  to  waiver  of  breach  as 
the  basis  of  a  right  of  action  to  recover  damages,  as  well  as  to 
waiver  of  breach  as  a  ground  for  treating  the  contract  as  dis- 
charged at  the  election  of  the  party  who  is  not  in  default,  the  facts 
which  are  involved  in  waiver  of  a  right  of  action  for  damages  are 
80  different  from  those  which  are  involved  in  waiver  of  breach  as 
a  ground  for  treating  the  contract  as  discharged  that  different 
results  are  frequently  reached  in  two  classes  of  cases.^ 

Since  a  right  of  action  may  be  discharged  by  a  release  under 
seal,^  such  a  release  prevents  the  party  who  has  given  it  from 
recovering  damages  which  he  has  thus  released. 

If  the  party  who  is  in  default  claims  that  damages  have  been 
waived  by  a  subsequent  simple  contract  between  the  parties,  the 
same  question  is  presented  which  is  presented  in  all  cases  of  modi- 
fication by  a  new  contract  not  under  seal.'  The  new  contract  must 
possess  the  elements  of  a  valid  simple  contract ;  ^  and  this,  in  most 
jurisdictions,  includes  consideration.'  A  subsequent  promise  by  the 
party  in  default  to  perform  the  original  contract,  and  the  agree- 
ment of  the  party  who  is  not  in  default  to  accept  such  performance 
in  spite  of  delay,  is  a  promise  by  the  party  in  default  to  do  what 
he  is  bound  to  do,  although  at  a  later  time;  and  such  promise  is 
accordingly  without  consideration  for  an  agreement  to  waive  dam- 
ages arising  out  of  the  breach  of  the  original  contract.'  The  fact 
that  the  buyer  has  agreed,  after  the  seller  is  in  default,  to  accept 


(Swartzman  v.  Babcock,  218  Mass. 
834,  106  N.  E.  1022. 

1  See  §§  3037  et  seq. 

2  See  |§  2447  et  aeq. 
•  See  §§2457  et  eeq. 

4  See  ch.  V  et  seq.,  and  also  §§  2457 
et  seq. 

i  Charleston  Lumber  Co.  v.  Fried- 
man, 64  W.  Va.  151,  61  S.  E.  815. 

See  §§2461  et  seq. 

i  United  States.     Frankfurt-Bamett 


Co.  V.  William  Prym  Co.,  237  Fed.  21, 
L.  R.  A.  1918A,  602. 

Illinois.  Goldsborough  ▼.  Gable,  140 
111.  269,  16  L.  R.  A.  2D4,  29  N.  E.  722. 

Iowa.  Runkle  ▼.  Kettering,  127  la. 
6,  102  N.  W.  142. 

Michigan.  Widiman  v.  Brown,  83 
Mich.  241,  47  N.  W.  231. 

New  York.  Vanderbilt  v.  Schreyer, 
91  N.  Y.  392;  Carpenter  v.  Taylor,  164 
N.  Y.  171,  58  N,  E.  63. 
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such  deliveries  later,  does  not  discharge  his  right  of  action  for 
such  delay  in  making  delivery.^ 

If  the  elements  of  a  valid  contract  are  present,  and  the  new 
contract  shows  the  intention  of  the  parties  to  discharge  a  right  of 
action  for  damages  which  is  based  on  the  breach  of  the  prior  con- 
tract, full  effect  is  given  to  such  provision.* 

If  a  new  contract  does  not  provide  in  express  terms,  either  for 
a  discharge  of  the  right  of  action  for  damages  which  arose  upon 
the  breach  of  the  former  contract,  or  for  the  continued  existence 
thereof,  the  question  of  the  presumed  intention  of  the  parties 
arises;  and  on  this  there  is  a  conflict  of  authority.  In  some  juris- 
dictions it  is  held  that,  if  there  is  no  provision  with  reference  to 
the  right  of  action  for  damages  for  breach  of  the  prior  contract, 
such  right  of  action  is  discharged  by  the  new  contract.'  If  the 
buyer  claims  that  goods  are  defective  and  that  they  do  not  comply 
with  the  warranty,  his  conduct  in  subsequently  exchanging  such 
goods  for  new  ones  furnished  by  the  seller,  and  giving  new  notes 
for  the  balance  due,  is  held  to  operate  as  a  waiver  of  damages  on 
the  original  contract.^*     If  the  buyer  claims  that  the  goods  are 


7  Frankf urt-Baniett  Co.  v.  William 
Prym  Co.,  237  Fed.  21,  L.  R.  A.  lOlSA, 
602. 

•  England.  Davis  v.  Street,  1  Car. 
&  P.  18. 

United  States.  Badger  Mfg.  Co.  v. 
United  SUtes,  40  Ct.  O.  538. 

Arkansas.  Marker  v.  East  Arkan- 
aas  Lumber  Co.,  135  Ark.  435,  205  S. 
W.  818. 

Florida.  Dickerson  ▼.  Lankford,  69 
FU.  127,  67  So.  807. 

Indiana.  Ralya  v.  Atkins,  157  Ind. 
331,  61  N.  E.  726. 

Kansas.  Muenzenmayer  ▼.  Hood,  07 
Kan.  565,  155  Pac.  917. 

Michigan.  Goebel  v.  Linn,  47  Mich. 
489,  41  Am.  Rep.  723,  11  N.  W.  284. 

Minnesota.  Dieudonne  ▼.  Arco  Co.» 
139  Minn.  441,  166  N.  W.  1067. 

North  Dakota.  Chesley  v.  Soo  lig- 
nite Coal  Co.,  10  N.  D.  18,  121  N.  W. 
73. 

Rhode  Island.  Swarts  ▼.  Narragan- 
aett  Electric  Lighting  Co.,  26  R.  L  388, 
59  Atl.  77  [rehearing  denied,  26  R.  I. 
436,  59  AtL  111]. 


Vermont.  Agel  v.  F.  R.  Patch  Mfg. 
Co,  77  Vt  13,  58  Atl.  792. 

Washington.  Dietrich  v.  Seattle,  05 
Wash  654,  164  Pac.  251. 

•  England.  Davis  v.  Street,  1  Car. 
A  P.  18. 

Arkansas.  Marker  v.  East  Arkan- 
sas Lumber  Co.,  135  Ark.  435,  205  S. 
W.  818. 

Florida.  Dickerson  v.  Lankford,  69 
Fla.  127,  67  So.  807. 

Indiana.  Ralya  y.  Atkins,  157  Ind. 
331,  61  N.  E.  726. 

Kansas.  Muenzenmayer  ▼.  Hood,  97 
Kan.  565,  155  Pac.  917. 

Minnesota.  Dieudonne  ▼.  Arco  Co., 
139  Minn.  441,  166  N.  W.  1067. 

Korth  Dakota.  Chesley  v.  Soo  Lig- 
nite Coal  Co.,  19  N.  D.  18,  121  N.  W. 
73. 

Rhode  Island.  Swarts  v.  Karragan- 
sett  Electric  Lighting  Co.,  26  R.  I.  388, 
59  Atl.  77  [rehearing  denied,  26  R.  I. 
436,  59  Atl.  111]. 

10  Muenzenmayer  v.  Hood,  97  Kan. 
565.  155  Pac.  917. 
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defective,  but  subsequently  he  accepts  additional  goods  and  pays 
for  the  goods  furnished  under  the  original  offer,  such  conduct 
operates  as  a  waiver  of  his  right  of  action  for  damagesJ^  If  A 
and  B  have  entered  into  a  contract  by  which  A  is  to  advance 
money  to  enable  B  to  operate  a  manufacturing  business,  and  A 
fails  to  advance  such  money,  B's  contract  with  A  to  close  his 
manufacturing  plant  for  a  certain  period  of  time  prevents  him 
from  claiming  damages  by  reason  of  A's  breach  in  causing  such 
plant  to  be  closed  during  the  time  covered  by  such  contract  to 
close  itJ*  The  danger  that  this  inference  may  be  drawn  if  a  new 
contract  is  made  is  said  to  justify  the  party  who  is  not  in  default 
in  refusing  to  mitigate  damages  by  entering  into  a  new  contract 
with  the  adversary  party  on  the  same  subject-matter.^* 

In  other  jurisdictions  it  is  held  that  a  new  contract  does  not 
discharge  a  right  of  action  for  breach  of  a  prior  contract  unless 
the  terms  of  the  new  contract  show  affirmatively  that  the  parties 
intended  to  discharge  such  right  of  actionJ*  A  contract  by  which 
tlie  property  owner  agrees  to  take  possession  of  a  building  and  to 
waive  damages  for  failure  to  complete  the  building  on  time,  does 
not  necessarily  waive  other  claims.^' 

If  the  original  contract  between  the  parties  is  broken  and  a 
new  contract  is  thereupon  made  between  the  same  parties,  the 
question  of  the  effect  of  such  new  contract  as  a  waiver  of  dam- 
ages arising  because  of  breach  of  the  original  contract  is  a  special 
form  of  the  problem  which  has  just  been  discussed;  and  in  this 
case,  too,  there  is  a  conflict  of  authority.  In  some  jurisdictions  it 
is  said  that  such  new  contract  operates  as  a  discharge  of  the  right 
of  action  for  damages  under  the  original  contract.^*  In  other 
jurisdictions  it  is  held  that  such  new  contract  does  not  operate  as 


It  Dieudonne  v.  Arco  Co.,  139  Minn. 
441,  106  N.  W.  1067. 

12  Marker  v.  East  Arkansas  Lumber 
Ck).,  135  Ark.  435,  206  S.  W.  818. 

DKrebs  Hop  Co.  v.  Livesley,  59  Or. 
674,  114  Pac.  944,  118  Pac.  165. 

14  Frankf urt-Bamett  Co.  v.  William 
Prym  Co.,  237  Fed.  21,  L.  R.  A.  1918A, 
602;  Brent  v.  Head,  138  la.  146,  16  L. 
R.  A.  (N.S.)  801,  115  N.  W.  1106;  Ala- 
bama. Oil  &  Pipe  Line  Co.  v.  Sun  Co., 
09  Tex.  606,  92  S.  W.  253. 

18  Brent  v.  Head,  138  la.  146,  16  L. 
R.  A.  (N.S.)  801,  115  N.  W.  1106. 


II  Rogers  y.  Rogers,  139  Mass.  440, 
1  N.  E.  122;  Goebel  v.  Linn,  47  Mich. 
489,  41  Am.  Rep.  723,  11  N.  W.  284; 
Agel  V.  F.  R.  Patch  Mfg.  Co.,  77  Vt. 
13,  58  Atl.  792. 

Where  A  agreed  to  fumieh  B  such 
silver-plated  ware  as  he  should  order 
for  the  season  of  1879  and  A  deliv- 
ered some  and  received  payment  and 
refused  to  deliver  the  rest  except  at  a 
higlier  price  and  B  agreed  to  pay  such 
price,  B  can  not  sue  A  for  breach  of 
the  original  contract.  Rogers  v.  Rog- 
ers, 139  Mass.  440,  1  N.  £.  122. 
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a  discharge  of  the  original  contract,  at  least  as  a  matter  of  law.^ 
If  the  buyer  refuses  to  perform  a  contract  of  sale,  and  the  seller 
sells  the  goods  to  him  at  a  reduced  price  as  a  means  of  mitigating 
damages,  such  new  contract  does  not  operate  as  a  waiver  of  dam- 
ages for  breach  of  the  original  contract.^* 


§  3063.  Waiver  of  damages  by  acceptance  of  performance  dif- 
ferent in  kind.  If  one  of  the  parties  to  a  contract  tenders  per- 
formance which  is  substantially  different  in  kind,  and  not  merely 
in  degree,  from  the  performance  which  is  required  by  the  contract, 
and  the  adversary  party  accepts  such  performance,  apparently  as 
satisfaction  of  the  contract,  it  is  generally  held  that  the  party  who 
has  accepted  such  performance  can  not  maintain  an  action  to 
recover  damages  for  the  difference  between  the  value  of  the  per- 
formance which  was  prescribed  by  the  contract  and  the  value  of 
the  performance  which  was  actually  tendered  and  received^  If  A 
offers  a  quantity  in  excess  of  that  jSxed  by  a  contract  of  sale,  and 
B  accepts  such  quantity  with  knowledge  that  it  is  in  excess,  it  is 
held  that  B  is  liable  for  such  excess  quantity.^  Acceptance  of 
materials  tendered  in  performance  of  a  building  or  construction 
contract,  subject  to  inspection  by  the  owner  or  his  agent,  waives 
objection  to  such  materials  as  being  defective.'  If  A  permits  B 
without  objection  from  A  to  make  side  connections  for  a  steam- 
heating  plant  instead  of  top  connections  as  provided  for  by  con- 
tract, A  can  not  have  deducted  from  the  contract  price  the  amount 
which  it  would  cost  to  change  such  connections  to  make  them  con- 


IT  Frankfurt -Bamett  Co.  v.  Prym 
Co.,  237  Fed.  21,  L.  R.  A.  1918A,  602; 
Arkansas  &  Texas  Grain  Co.  v.  Young 
&  Freech  Grain  Co.,  79  Ark.  603,  116 
Am.  St.  Rep.  90,  96  S.  W.  142;  Graves 
v.  Melio,  81  Ark.  347,  99  S.  W.  80; 
Brent  v.  Head,  138  la.  146,  16  L.  R.  A. 
(N.S.)  801,  116  N.  W.  1106;  Endrias 
▼.  Ice  Co.,  49  Mich.  279.  (Such  ques- 
tion was  here  held  to  be  one  of  fact 
to  be  passed  upon  by  the  jury.) 

It  Arkansas  &  Texas  Grain  Co.  v. 
Young  &  Fresch  Grain  Co.,  79  Ark. 
603,  116  Am.  St.  Rep.  99,  96  S.  W.  142; 
Graves  ▼.  Melio,  81  Ark.  347,  90  S.  W. 
80. 
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llowa.  Fitts  V.  Reinhart,  102  la. 
311,  71  N.  W.  227. 

Louisiana.  Kix  v.  Johnson,  —  La. 
— ,  82  So.  409. 

Michigan.  Taylor  v.  Lumber  Co., 
103  Mich.  1,  61  N.  W.  6;  Ayer  v.  Dev- 
lin. 179  Mich.  81,  146  N.  W.  257. 

Ohio.  Goldsmith  v.  Hand,  26  O.  S. 
101. 

Wisconsin.  Laycock  v.  Moon,  07 
Wis.  50,  72  N.  W.  372. 

2  Barton  v.  Kane,  18  Wis.  262. 

3  Beck  Coal  &  Lumber  Co.  v.  H.  A. 
Peterson  Mfff.  Co.,  237  111.  250,  86  N. 
E.  715;  Owensboro  City  Ry.  Co.  v. 
Barber  Asphalt  Paving  Co.  (Ky.),  107 
S.  W.  244;  Laycock  v.  Moon,  97  Wia. 
69,  72  N.  W.  372. 
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form  to  the  contract/  T'o  (damages  for  extra  expenses  in  unload- 
ing lumber  on  account  of  alleged  bad  piling  can  be  recovered  by 
one  who  had  the  option  to  do  such  piling  himself  if  the  cost  to  the 
adversary  party  was  not  increased  and  who  made  no  objection  to 
the  manner  of  piling  until  after  suit  was  begun.*  If  A  has  agreed 
to  furnish  certain  street-ear  advertising  f<»r  B,  and  such  advertise- 
ments are  to  be  placed  in  a  specified  ])osition,  it  has  been  held  that 
B  must  pay  the  full  contract  j»rice  for  advertisements  which  were 
placed  out  of  such  position  and  in  inferior  position,  without  deduc- 
tion for  such  breach,  if  B  knew  that  such  advertisements  were  out 
of  position  and  aequiesced  therein.*  If  one  party  has  acquiesced 
in  delay  on  the  i)art  of  the  adversary  party,  the  party  who  has 
thus  acquiesced  can  not  recover  damages  for  faihirc  to  carry  out 
the  contract  in  accordance  with  its  original  terms.' 

To  waive  damages,  however,  such  acceptance  and  acquiescence 
must  be  absolute  and  unqualified.*  Acceptance  after  breach  of 
performance  of  a  specified  part  of  the  contract  does  not  waive  the 
right  to  recover  damages  for  the  breach  of  the  remainder.* 

Whether  acceptance  of  performance,  which  is  in  some  respects 
the  performance  of  a  thing  substantially  different  from  that  pro- 
vided for  by  the  contract,  prevents  recovery  of  damages  for  failure 
to  perform  the  contract  itself,  on  the  theory  that  the  parties  have 
entered  into  a  new  contract,  or  on  the  theory  that  the  party  who 
has  acquiesced  in  such  modified  performance  is  estopped  from 
recovering  damages  because  of  the  variance  between  the  perform- 
ance in  which  he  has  acquiesced  and  the  performance  for  which  he 
originally  stipulated,  is  a  question  upon  which  there  appears  to  be 
a  great  divergence  of  opinion,  if  the  language  which  is  used  by  the 
courts  in  explaining  the  result  which  is  reached  can  be  relied  upon. 
In  most  of  these  cases  the  result  is  the  same,  whether  it  is  ex- 
plained as  a  new  contract  or  as  estoppel;  and  accordingly  the 
courts  have  not  been  over-particular  as  to  which  of  the  explana- 
tions was  invoked.  Most  of  these  cases  would  seem  to  be  justified 
on  the  theory  of  a  new  contract  which  is  a  genuine  contract, 

^Fitta  y.  Keinhart,  102  la.  311,  71  tBrownell  Improvemeot  Company  v. 

N.  W.  227.  Critchfield,   107   III.  61,  64  N.   B.   332 

S  Taylor  v.   Lumber   Co.,   103   Mich.  [affirming,  96  111.  App.  84];  Brent  ▼. 

1,  61  N.  W.  5.  Head,  138  la.  146,  16  L.  R.  A.   (N.S.) 

•  Ayer  v.  Devlin,   179  Mich.  81,  146  801,  116  N.  W.  1106. 

N.  W.  257.  •  Sullivan  v.  McMillan,  26  Fla.  543, 

7  Nix  y.  Johnson,  —  La.  — ,  82  So.  8  So.  450. 
409. 
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although  not  always  a  conirac  t  set  forlli  in  words.  If  the  party 
who  oflfers  such  performance,  oiTcrs  it  in  full  satisfaction,  and  the 
party  to  whom  it  is  offered  accepts  it  in  this  way,  it  is  a  form  of 
new  contnir-t  which  differs  from  ordinary  new  contract  only  in 
that  the  clTcr  and  the  performance  take  place  at  the  same  timeJ* 
It  is  analo«rons  to  accord  and  satisfaction,  from  which  it  differs 
only  when  the  offer  of  a  different  kind  of  performance  is  made  at 
the  time  fixed  by  the  oriprinal  contract  for  performance,  instead  of 
being:  offered  after  the  orijrinal  contract  has  been  broken." 

§  3064.  Waiver  of  damages  by  estoppel.  If  the  party  who  is 
not  in  default  has  led  the  oilier  party  to  believe  that  he  will  not 
insist  upon  performance  in  strict  compliance  with  the  terms  of  the 
contract,'  or  if  he  has  requested  performance  which  differs  from 
that  proviilcd  for  by  the  original  contract,  and  performance  has 
been  made  in  accordance  with  his  request,*  or  if  he  makes  strict 
performance  impossible,'  he  can  not  subsequently  recover  damages 
for  departure  from  strict  performance  caused  by  such  representa- 
tions or  conduct.  One  who  accepts  an  unfinished  boat  before  the 
time  for  its  completion  can  not  recover  a  fixed  amount  per  day 
agreed  upon  as  damages  for  delay  in  completion.^  If  provision  is 
made  for  a  test,  the  party  who  has  prevented  such  test  from  being 
made  is  regarded  as  having  waived  defects  which  would  have  been 
discovered  thereby.*  In  eases  of  this  sort,  this  result  may  be  justi- 
fied on  the  theory  that  the  rejection  of  goods  which  did  not  corres- 
pond to  the  test,  was  intended  by  the  parties  as  the  sole  conse- 
quence of  the  failure  of  the  performance  to  conform  to  the  test. 

If  the  person  for  whom  work  is  done  inspects  it  as  it  progresses, 
and  accepts  it  after  such  inspection,  as 'full  performance  of  the 
contract,  he  can  not  thereafter  recover  damages  for  alleged  breach 
which  such  inspection  could  have  disclosed.*    The  same  principle 


10  See  I  §  2457  et  seq. 
11»ee  112501  et  seq. 

1  Delaware,  Lackawanna  &  WoHtern 
Ry.  Co.  V.  Monroe  County  Water  Pow- 
er &  Supply  Co.,  221  Pa.  St.  387,  70 
Atl.  797. 

2  DiHtrict  of  Columbia  v.  Iron  Works, 
181  U.  S  453,  45  L.  ed.  948;  Younjf  v. 
GlasH  Co.,  187  III.  026,  58  N.  E.  605. 

3  V'andef»rif t  v.  Kngine4»ring  Co.,  161 
N.  Y.  435,  48  L.  R.  A.  685,  65  N.  E. 
941;  Slinger  v  Totten,  38  S.  D.  249, 
L.  R.  A.  1917C,  530,  160  N.  W.  10O8. 


See  §§2912  et  seq. 

4Vundej;rift  v.  Engineering  Co.,  161 
N.  Y.  435,  48  L.  R.  A.  685,  55  N.  E. 
941. 

•  Slinger  v.  Totten,  38  S.  D.  249,  L. 
R.  A.  ini7C.  539.  160  N.  W.  1008; 
Hurley-Mason  Co.  v.  Stebbins,  70 
WshIi.  366,  L.  R.  A.  1913B,  1131,  140 
Pac.  381. 

I  England.  Parker  v.  Palmer,  4 
Bam.  &  AW.  387 ;  Beverly  v.  Coke  Co., 
6  Ad.  &  El.  829. 
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applies  where  the  contract  provides  for  inspection  by  the  architect 
and  he  inspects  and  accepts  the  work.^  The  fact  that  the  engi- 
neers of  the  property  owner  have  inspected  a  tunnel  which  has 
been  timbered,  and  have  approved  of  such  performance,  prevents 
the  property  owner  from  recovering  damages  because  of  the  sub- 
sequent caving  in  of  the  tunnel.*  If  a  contractor  acquiesces  in 
rejection  of  material  by  the  inspector  appointed  by  the  adversary 
party  and  procures  other  material,  he  can  not  claim  damages  for 
such  delay.'  Cases  of  this  sort,  however,  may  be  explained  on  the 
theory  that  the  contract  has  made  the  determination  of  the  archi- 
tect or  engineer  final  and  conclusive  as  between  the  parties,  and 
that  the  real  meaning  of  the  contract  is  that  the  contractor  shall 
perform  to  the  satisfaction  of  the  engineer,  as  long  as  the  latter  is 
acting  in  good  faith,  whether  the  engineer  demands  more  or 
accepts  less  than  the  remaining  provisions  of  the  contract  require. 

§3065.  Knowledge  of  breach  necessary.  Whether  the  dis- 
charge of  a  right  of  action  for  damages  is  explained  on  the  theory 
of  a  new  contract,  or  on  the  theory  of  estoppel,  or  whether  it  is 
explained  as  a  waiver  without  reference  to  the  reasons  for  regard- 
ing the  right  of  action  as  waived,  the  right  of  action  is  not  dis- 
charged in  any  of  these  ways  unless  the  party  who  is  not  in  default 
knew  of  the  breach,  or  at  least  unless  he  had  the  means  of  know- 
ing of  such  breach.'     If  the  seller  delivers  less  than  the  quantity 


United  States.  Carleton  ▼.  Jenks, 
80  Fed.  937;  United  States  v.  Walsh, 
108  Fed.  502. 

Colorado.  Gilette  v.  Young,  45  Ck>lo. 
562,  101  Pac.  766. 

lUinois.  Beck  Coal  &  Lumber  Co. 
▼.  H.  A.  Peterson  Mfg.  Co.,  237  111. 
250,  86  N.  E.  715. 

Iowa.  Hirshhorn  ▼.  Stewart,  49  la. 
418;  Houlette  v.  Arntz,  148  la.  407, 
126  N.  W.  796. 

New  York.  Dounce  v.  Dow,  57  N. 
Y.  16;  Gurney  v.  Atlantic  &  G.  W. 
R.  Co.,  58  N.  Y.  358;  Dounce  v.  Dow, 
64  N.  Y.  411;  Norton  v.  Dreyfuss,  106 
N.  Y.  90,  12  N.  E.  428;  Coplay  Iron 
Co.  V.  Pope,  108  N.  Y.  232,  15  N.  E. 
335;  Studer  v.  Bleisteln,  115  N.  Y. 
816,  5  L.  R.  A.  702,  22  N.  E.  243;  Pier- 
8on  V.  Crooks,  115  N.  Y.  539,  12  Am. 
8t.  Rep.  831,  22  N.  E.  349. 


TMcConnell  v.  Corona  City  Water 
Co.,  149  Cal.  60,  8  L.  R.  A.  (N.S.)  1171, 
85  Pac.  929;  Whitehead  v.  Brothers' 
Lodge  (Ky.),  62  S.  W.  873;  Siebert  v. 
Roth,  118  Wis.  250,  95  N.  W.  118. 

tMcConnell  v.  Corona  City  Water 
Co.,  149  Cal.  60,  8  L.  R.  A.  (N.S.)  1171, 
85  Pac.  929. 

•  Montgomery  ▼.  New  York,  151  N. 
Y.  249,  46  N.  E.  550. 

1  California.  Leonard  v.  Home  Build- 
ere,  174  Cal.  65,  L.  R.  A.  1917C,  322, 
161  Pac.  1151. 

Iowa.  Brent  v.  Head,  138  la.  146, 
16  L.  R.  A.  (N.S.)  801,  115  N.  W.  1106; 
Schillinger  Bros.  Co.  ▼.  Bosch-Ryan 
<5rain  Co.  (la.),  116  N.  W.  132. 

Kentucky.  Ludlow  Lumber  Co.  v. 
Kuhling,  119  Ky.  251,  115  Am.  St, 
Rep.  254,  83  S.  W.  634. 
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agreed  upon,  and  the  buyer  resells  the  goods  before  discovering 
such  deficiency,  the  buyer  may  maintain  an  action  against*  the 
seller  to  recover  damdges  for  such  deficiency,  and  he  is  not  limited 
to  his  right  of  avoiding  the  sale  and  returning  the  goodsA  Ac- 
ceptance of  goods  delivered  under  a  contract  of  sale  does  not 
waive  a  claim  for  damages  for  latent  defects  which  are  not  known 
to  the  buyer  and  which  can  not  be  discovered  with  reasonable  dili- 
gence.' Acceptance  of  an  article  which  is  sold  under  a  warranty, 
is  not  a  waiver  of  defects  which  were  not  known  to  the  buyer 
when  he  accepted  such  article.*  Acceptance  of  a  building  does  not 
prevent  the  owner  from  recovering  for  defects  which'  were  not 
known  to  him  at  the  time  of  such  acceptance.*  Taking  possession 
of  a  building  does  not  waive  defects  which  can  not  be  detected  by 
inspection  at  the  time,  but  will  develop  by  use,*  such  as  defects  in 
plastering,  by  reason  of  which  the  plaster  subsequently  falls,^  or 
defects  in  varnish.*  If  the  property  owner  knows  of  certain  de- 
fects when  he  accepts  the  building,  such  knowledge  does  not  pre- 
vent him  from  recovering  damages  for  other  defects  of  which  he 
did  not  know  at  the  time,*  especially  if  demand  is  made  for  cor- 
recting such  defects,^*  or  if  provision  is  made  for  the  adjustment 


Maryland.  Denton  v.  Gill,  102  Md. 
386,  3  L.  R.  A.  (N.S.)  405,  62  Atl.  627. 

Missouri.  Haysler  v.  Owen,  61  Mo. 
270. 

New  York.  Oawego  Falla  Pulp  & 
Paper  Co.  v.  Stecher  Lithographic  Co., 
215  N.  Y.  98,  L.  R.  A.  1916B,  1257, 
109  N.  E.  92  (obiter). 

Washington.  Elkstrand  v.  Barth,  41 
Wash.  321,  83  Pac.  306. 

2  Denton  v.  Gill,  102  Md.  386,  3  L. 
R.  A.   (N.S.)  465,  62  Atl.  627. 

SJolin  A.  Roebling*B  Sons  Co.  v. 
Southern  Power  Co.,  142  Ga.  464,  L.  R. 
A.  1915B,  900,  83  S.  E.  138. 

4W.  F.  Main  Co.  v.  Field,  144  N. 
Car.  307,  119  Am.  St.  Rep.  956,  11  L. 
R.  A.  (N.S.)  245,  56  S.  E.  943;  Fair- 
banks Steam  Shovel  Co.  v.  Holt,  7^ 
Wash.  361,  L.  R.  A.  1915B,  477,  110 
Pac.  394. 

I  Brent  v.  Head,  138  la.  146,  16  L. 
R.  A.  (N.S.)  801,  115  N.  W.  1106;  Elk- 
strand  v.  Barth,  41  Wa«h.  321,  83  Pac. 
306. 


€IUinois.  Monahan  v.  Fitzgerald, 
164  111.  525,  45  N.  E.  1013. 

Iowa.  Brent  v.  Head,  138  la.  146, 
16  L.  R.  A.  (N.S.)  801,  115  N.  W.  1106. 

Kentucky.  Ludlow  Lumber  Co.  v. 
Kubling,  119  Ky.  251,  115  Am.  St.  Rep. 
254,  83  S.  W.  634  (defect  not  discov- 
ered for  eight  months  after  taking 
possession). 

Missouri.  Spink  v.  Mueller,  77  Mo. 
App.  85. 

Washington.  Elkstrand  v.  Barth,  41 
Wash.  321,  83  Pac.  305. 

7  Monahan  v.  Fitzgerald,  164  111.  625, 
45  N.  E.  1013. 

•  Spink  V.  Mueller,  77  Mo.  App.  86. 

S  Brent  v.  Head,  138  la.  146,  16  L. 
R.  A.  (N.S.)  801,  116  N.  W.  1106; 
Schillinger  v.  Bosch-Ryan  Grain  Co., 
146  la.  750,  122  N.  W.  961.  [affirming, 
110  N.  W.  132]. 

10  Schillinger  v.  Bosch-Ryan  Grain 
Co.,  145  la.  750,  122  N.  W.  961  [affirm- 
ing, 116  N.  W.  132]. 
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thereof."  A  payment  for  machinery,  made  before  it  is  completed, 
does  not  waive  a  claim  for  damages  for  defects  in  machinery  or  for 
delay  in  completing  it."  The  use  of  finishing  material  does  not 
waive  a  claim  for  damages  for  defects  not  then  discoverable  which 
develop  as  it  seasons."  Payment  may,  however,  be  evidence  of 
such  waiver." 


§3066.  Acceptance  of  performance  uerocllvo  in  quality  held 
not  to  waive  damages.  If  the  thing  which  is  tendered  in  perform- 
ance is  not  of  a  substantially  different  character  from  that  which  is 
prescribed  by  the  terms  of  the  contract,  but  there  is  a  substantial 
deficiency  in  quantity,  or  in  quality,  or  in  time  of  delivery  and 
the  like,  the  question  is  presented  as  to  the  effect  of  the 
acceptance  of  such  performance  by  the  party  to  whom  it  is 
offered,  upon  his  right  to  recover  damages  for  such  breach.  In 
such  cases,  no  consideration  for  waiving  damages  exists  and  the 
defective  performance  has  not  been  induced  by  the  previous  acts  or 
representations  of  the  party  not  in  default.  The  question,  there- 
fore, is  whether  the  mere  fact  of  accepting  defective  performance 
waives  the  right  to  maintain  an  action  for  damages.  Such  accept- 
ance waives  the  right  to  treat  such  breach  as  a  discharge  of  con- 
tract liability,  on  principles  of  election,  but  from  the  nature  of  the 
case  no  such  reasons  exist  for  treating  such  acceptance  as  a  waiver 
of  the  right  to  maintain  an  action  for  damages  and  the  weight  of 
authority  is  that  it  is  not  such  a  waiver.^    Waiver  of  the  right  to 


11  Brent  v.  Head,  13S  la.  146,  16  L. 
R.  A.  (N.S.)   801,  116  N.  W.  1106. 

12  Industrial  Works  v.  Mitchell,  114 
Mjch.  29,  72  N.  W.  25. 

I^Utah  Lumber  Co.  v.  Jamee,  25 
Utah  434,  71  Pac.  986. 

UFlannery  v.  Rohrmayer,  46  Oonn. 
6SB,  33  Am.  Rep.  36. 

1  United  States.  Fhillips  &  Ck>lby 
Construction  Co.  v.  Seymour,  91  U.  S. 
646,  23  L.  ed.  341;  Frankfurt-Bamett 
Co.  V.  Prym  Co.,  237  Fed.  21,  L.  R.  A. 
1918A,  602. 

Arkansas.  State  v.  Arkansas  Brick 
A  Mfg.  Co.',  98  Ark.  125,  33  L.  R.  A. 
(N.S.)  376,  135  S.  W.  843. 

California.  North  Alaska  Salmon 
Co.  v.  Hobbs,  159  Cal.  380,  35  L.  R^  A. 
(N.S.)  601,  113  Pac  870. 

Connecticut.  Flannery  v.  Rohrmayer, 
46  Conn.  558,  33  Am.  Rep.  36. 


Geoxigia.  Camion  v.  Hunt,  116  Ga. 
452,  42  S.  E.  734;  North  Georgia  MiU- 
ing  Co.  v.  Henderson  Elevator  Co.,  130 
Ga.  113,  24  L.  R.  A.  (N.S.)  235,  60  N. 
E.  258. 

Illinois.  Underwood  v.  Wolf,  131  IlL 
425,  19  Am.  St.  Rep.  40,  23  N.  E.  598. 

Iowa«  Rice  v.  Friend  Bros.  Co.,  179 
la.  355,  161  N.  W.  310  [reversing  judg- 
ment on  rehearing,  146  N.  W.  748]; 
Rhynas  v.  Keck,  179  la.  422,  161  N. 
W.  486. 

Massachusetts.  Dondis  v.  Borden, 
230  Mass.  73,  119  N.  E.  184. 

Minnesota.  Gray  v.  New  Paynes- 
vine,  89  Minn.  258,  94  N.  W.  721. 

ICssissippi.  Bowers  v.  Southern  Au- 
tomatic Music  Co.,  114  Miss.  25,  74 
So.  774. 

New  York.  Brady  ▼.  Cassidy,  145 
N.  Y.  171,  39  N.  E.  814; 
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treat  the  contract  as  discharged  and  waiver  of  a  right  of  action  for 


Oklahoma.  Wallace  v.  Clark,  — 
Okla.  — ,  174  Pac.  667. 

Oregon.  Feenej  &  Bremer  Co.  v. 
Stone,  89  Or.  360,  171  Pac  660;  Mc- 
Donald V.  Supple,  —  Or.  — ,  100  Pac. 
316. 

Pemuylyania.  Otis  Elevator  Co.  v. 
Flanders  Realty  Co.,  244  Pa.  St.  186, 
00  Atl.  624. 

South  Dakota.  Avery  Co.  v.  Peter- 
eon,  —  S.  D.  — ,  171  N.  W.  204. 

Washington.  Springfield  Shingle  Co. 
V.  Edgecomb  Mill  Co.,  62  Wash.  620, 
36  L.  R.  A.  (N.S.)  258,  101  Pac.  233. 

West  Virginia.  Charleston  Lumber 
Co.  V.  Friedman,  64  W.  Va.  151,  61  S. 
E.  816. 

"The  main  proposition,  underlying 
the  whole  argument  of  the  defense  on 
the  general  merits,  is,  that  these 
covenants  to  complete  certain  sec- 
tions within  a  definite  lime,  and  the 
covenant  to  pay,  are  mutual  and  de- 
pendent covenants;  and  that  time  is 
Ro  far  of  the  essence  of  this  cove- 
nant of  plaintiffs  that  they  can  re- 
cover nothing,  because  they  completed 
nothing  within  the  specified  time. 

"Where  a  specified  thing  is  to  be 
done  by  one  party  as  the  considera- 
tion of  the  thing  to  be  done  by  the 
other,  it  is  undeniably  the  general 
rule  thai  the  covenants  are  mutual, 
and  are  dependent,  if  they  are  to  be 
I)erformed  at  the  same  time;  and  if» 
by  the  terms  or  nature  of  the  con- 
tract, one  is  first  to  be  performed  as 
the  condition  of  the  obligation  of  the 
other,  that  which  is  first  to  be  per- 
formed must  be  done,  or  tendered, 
before  that  party  can  sustain  a  suit 
against  the  other. 

"There  is  no  doubt  that,  in  this 
class  of  contracts,  if  a  day  is  fixed 
for  performance,  the  party,  whose 
duty  it  is  to  perform  or  tender  per- 
formance first  must  do  it  on  that 
day,  or  show  his  readiness  and  will- 
inpfnesfl  to  do  it,  or  he  can  not  re- 


cover in   an  action  at  law   for   non- 
performance by   the  other  party. 

"But,  both  at  common  law  and  in 
chancery,  there  are  exceptions  to  this 
rule,  growing  out  of  the  nature  of  the 
thing  to  be  done  and  the  conduct  of 
the  parties.  The  familiar  case  of  part 
performance,  possession,  etc.,  in  chan- 
cery, 1%'here  time  is  not  of  the  esHence 
of  the  contract,  or  has  been  waived  by 
the  acquiescence  of  the  party,  is  an 
examp!e  of  the  latter;  and  the  case 
of  contract*)  for  building  houses,  rail- 
roads, or  other  lar;:e  unil  expensive 
constructions,  in  which  the  means  of 
the  builder  and  his  labor  become  com- 
bined and  afiixed  to  the  soil,  or  mixed 
with  materials  and  money  of  the  own- 
er, often  afford  examples  at  law. 

"If  A  contract  to  deliver  a  horse  to 
B  on  Monday  next,  for  whidh  B  agrees 
to  pay  $100,  A  can  not  recover  by  an 
offer  to  deliver  on  Tuesday;  but  if  A 
agree  to  deliver  a  horse,  buggy  and 
harness  on  Monday,  and  B  accepts  de- 
livery of  the  horse  and  buggy,  can  he 
refuse  to  pay  anything,  though  he  ac- 
cepts delivery  of  the  harness  on  Tues- 
day? This  is  absurd.  He  waives,  by 
this  acceptance,  the  point  of  time  as 
to  the  harness,  at  least  so  far  as  A*s 
right  to  recover  the  agreed  sum  is  con- 
cerned. Tf  B  have  suffered  any  dam- 
age by  the  delay,  he  can  recover  it  by 
an  action  on  A*r  covenant  to  deliver 
on  Monda}';  or,  if  he  wait  to  be  sued, 
he  may  recoup  by  setting  it  up  in 
that  action  as  a  cross-demand  grow- 
ing out  of  the  same  contract. 

"Such  we  understand  to  be  espe- 
cially the  law  applicable  to  building 
contracts. 

"If  tlio  builder  has  done  a  large  and 
vnluahlc  part  of  the  work,  but  yet 
has  failed  to  complete  the  whole  or 
any  ppccific  part  of  the  buildin,'?  or 
structure  within  the  time  limited  by 
his  covenant,  the  other  party,  when 
that  time  arrives,  has  the  option  of 
abandoning  the  contract  for  such  fail- 
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damages  are  two  different  rights  which  should  not  be  confused 
because  each  is  called  ** waiver."* 

After  one  of  the  parties  has  broken  the  contract,  the  subsequent 
acts  of  the  party  who  is  not  in  default  should  not  affect  his  right  of 
action  to  recover  damages,  unless  such  subsequent  transaction  is  an 
accord  and  satisfaction,'  or  other  recognized  form  of  discharge.*  The 
act  of  a  lessor  in  forfeiting  a  lease  for  non-payment  of  rent,  does 
not  discharge  his  prior  claim  for  damages  for  breach  of  a  bond  to 
erect  a  building  upon  such  realty.*  Payment  in  full  with  knowledge 
of  defects,*  or  taking  possession  of  a  building,^  does  not  of  itself 
waive  a  right  of  action  for  damages.  Use  of  a  building  before  final 
acceptance  does  not  waive  the  right  to  recover  liquidated  damages 
for  delay.*  If  the  contract  provides  that  payment  is  not  an  accept- 
ance of  defective  work,*  or  if  the  owner  gives  notice,  when  he  takes 
possession,  that  he  will  claim  damages  for  defective  work,^*  taking 


lire,  or  of  permitting  the  party  in  de- 
fault to  go  on.  If  he  abandons  the 
contract  and  notifies  the  other  party, 
the  failing  contractor  can  not  recover 
on  the  covenant,  because  he  can  not 
make  or  prove  the  necessary  allega- 
tion of  performance  on  his  own  part. 
What  remedy  he  may  have  in  assump- 
sit for  work  and  labor  done,  materials 
furnished,  etc.,  we  need  not  inquire 
here;  but  if  the  other  party  says  to 
him,  *I  prefer  you  should  finieh  your 
work/  or  should  impliedly  say  so  by 
standing  by  and  permitting  it  to  be 
done,  then  he  so  waives  absolute  per- 
formance as  to  consent  to  be  liable  on 
his  covenant  for  the  contract  price  of 
the  work  when  completed. 

"For  the  injury  done  to  him  by  the 
broken  covenant  of  the  other  side,  he 
may  recover  in  a  suit  on  the  contract 
to  perform  within  time;  or,  if  he  wait 
to  be  sued,  he  may  recoup  the  dam- 
ages thus  sustained  in  reduction  of 
the  sum  due  by  contract  price  for  the 
completed  work."  Phillips  &  Colby 
Construction  Co.  v.  Seymour,  91  U.  S. 
646,  23  L.  ed.  341. 

2  "The  difficulty  in  this  case  has 
grown  out  of  the  failure  to  distinguish 
between  a  waiver  of  the  right  to  treat 
a  breach  of  a  contract  as  a  discharge 
of  the  contract,  and  a  waiver  of  the 
right  to  recover  the  damages  occa- 
sioned by  the  breach.  The  two  rights 
are    distinct   and   must   not   be    con- 


fused." Frankfurt-Bamett  Co.  v. 
Prym  Co.,  237  Fed.  21,  L.  R.  A.  1918A, 
602. 

t  Frankfurt-Bamett  Co.  v.  William 
Prym  Co.,  237  Fed.  21,  L.  R.  A.  1918A, 
602;  White  v.  Lumiere  North  Ameri- 
can Co.,  79  Vt.  206,  6  L.  R.  A.  (N.S  ) 
807,  64  Atl,  1121. 

4  See  §§  2446  et  seq. 

iRock  V.  Monarch  Building  Co.,  87 
O.  S.  244,  100  N.  E.  887. 

■  Leonard  v.  Home  Builders,  174  Cal. 
65,  L.  R.  A.  1917C,  322,  161  Pac.  1151; 
Flannery  v.  Rohrmayer,  46  Conn.  558, 
33  Am.  Rep.  36. 

The  act  of  the  party  not  in  default 
in  accepting  partial  payment  and  con- 
tinuing performance  after  delay  by  the 
adversary  party,  which  could  have 
been  treated  as  a  discharge,  does  not 
waive  damages  for  such  delay,  es- 
pecially if  the  party  in  default  had 
promised  to  make  it  right.  McDonald 
V.  Supple,  —  Or.  — ,  190  Pac.  316. 

7  Lawrence  County  v.  Stewart,  72 
Ark.  525,  81  S.  W.  1059;  Leonard  v. 
Home  Builders,  174  Cal.  65,  L.  R.  A. 
1917C,  322,  161  Pac  1151;  Cannon  v. 
Hunt,  116  Ga.  452,  42  S.  E.  734. 

t  Lawrence  County  ▼.  Stewart,  72 
Ark.  525,  81  S.  W.  1059. 

tDondis  v.  Borden,  230  Mass.  73,  119 
N.  E.  184. 

10  Leonard  v.  Home  Builders,  174 
Cal.  65,  L.  R.  A.  1917C,  322,  161  Pac 
1151. 
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possession  of  the  building  does  not  waive  his  right  of  action  for 
damages.  Failure  to  take  advantage  of  a  forfeiture  clause,  giving 
to  the  property  owner  the  right  to  take  possession  of  the  building 
and  to  continue  performance,  does  not  waive  his  right  of  action  for 
damages  for  defective  performance."  Permitting  ^*  or  requiring  ^' 
contractors  to  complete  a  building  after  the  time  limited  for  per- 
formance, or  accepting  goods  delivered  after  the  time  fixed  for 
performance,^*  does  not  waive  damages  for  such  delay.  Accepting 
property  delivered  after  the  time  fixed  for  testing  has  expired  does 
not  waive  a  right  of  action  for  damages  for  breach  of  warranty.^* 
Accepting  chattels  offered  as  performance  of  a  contract  of  sale 
with  warranty,^*  either  express"  or  implied,^*  does  not  waive  the 


11  Brent  v.  Head,  138  Ta.  146,  16  L. 
n.  A.  (XS.)  801,  115  N.  W.  1106. 

wnryson  v.  McCoiie,  121  Cal.  153, 
53  Pao.  f)37;  Brent  v.  Head,  138  Li. 
1^0,  10  L  R.  A.  (N  S.)  801,  115  N.  W. 
1106. 

13  Phillips  &  Colby  Construction  Co. 
V.  Seymour,  91  U.  S.  046,  23  L.  ed. 
341;  Johnson  v.  Henry,  127  Mich.  6-48, 
86  N.  W.  1027. 

1*  Redlands  Orange  Growers'  Asso- 
ciation V.  Gorman,  161  Mo.  203,  54  L. 
R.  A.  718,  61  S.  W.  820. 

IS  Underwood  v.  Wolf,  131  ni.  425, 
19  Am.  St.  Rep.  40,  23  N.  E.  598. 

IS  CaUf ornia.  North  Alaska  Salmon 
Co.  V.  Hobbs,  150  Cal.  380,  35  L.  R.  A. 
(N.S.)  601.  113  Pac.  870. 

Iowa.  Rice  v.  Friend  Brofl.  Co.,  179 
la.  355,  161  N.  W.  310  [reversing  judg- 
ment  on  rehearing,  146  N.  W.  748]. 

Kansas.  Weybrich  v.  Harris,  31 
Kan.  92,  1  Pac.  271;  McCormick  v. 
Roberts,  32  Kan.  68,  3  Pac.  753;  Cook- 
ingham  v.  Dusa,  41  Kan.  229,  21  Pac. 
95;  Graff  v.  Osborne,  56  Kan.  162,  42 
Pac.  704;  International  Filter  Co.  v. 
Caney  Ice  &  Cold  Storage  Co.,  84  Kan. 
705,  115  Pac.  635;  Lyman  v.  Wederski, 
95  Kan.  438,  148  Pac.  642. 

Michigan.  Brown  v.  Pendergast,  193 
Mich.  313,  159  N.  W.  541. 

Mississippi  Hall  Commission  Co.  v. 
Crook,  87  Miss.  445,  40  So.  20,  1006; 
Mobile  Auto  Co.  v.  Sturges,  107  Miss. 
848,  66  So.  205;  Rosenbaum's  Sons  v. 


Davis  &  Andrews  Co.,  Ill  Miss.  278. 
71  So.  388;  National  Cash  Register  Co. 
V.  Hude,  119  Miss.  36,  80  So.  378; 
Sharp  V.  Brook  haven  Pressed  Brick  & 
Mfg   Co.,  120  l^Iiss.  S-'iO,  83  So.  274. 

Montana.  St.  Paul  Machinery  Mfg. 
Co.  V.  Bi-uce,  54  Mont.  549,  172  Pac. 
330. 

Oregon.  Feeney  &  Bremer  Co.  v. 
Stone,  89  Or.  360,  171  Pac.  569. 

Pennsylvania.  Samuel  v-  Delaware 
River  Steel  Co.,  ~  Pa.  St.  — ,  107 
AtL  700. 

South  Dakota.  Avery  Co.  v.  To  tor- 
son,  —  S.  D.  — ,  171  N.  W.  204. 

Washington.  Fairbanks  S t onni 
Shovel  Co.  V.  Holt,  79  Wasli.  361,  L. 
R.  A.  1015B,  477,  140  Pac.  394. 

17  California.  North  Alaska  Salmon 
Co.  V.  Hobbs,  159  Cal.  380,  35  L.  R.  A. 
(N.S.)  501,  113  Pac.  870. 

Georgia.  North  Georgia  Milling  Co. 
v.  Henderson  Elevator  Co.,  130  Ga. 
113,  24  L.  R.  A.  (N.S.)  235,  60  N.  E. 
258. 

Maine.  Morse  v.  Moore,  83  Me.  473, 
23  Am.  St.  Rep.  78,%  13  L.  R.  A.  224, 
22  Atl.  362. 

Mississippi.  Bowers  v.  Southern  Au- 
tomatic Music  Co.,  114  Miss.  25,  74  So. 
774. 

New  York.  Heath  Dry  Gns  Co.  v. 
Hurd,  193  N.  Y.  255,  25  L.  R.  A.  (N.S.) 
160,  86  N.  E.  18. 

IS  Alabama.  Frith  v.  Hollan,  133 
Ala.  583,  91  Am.  St.  Rep.  64,  32  So. 
494. 
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right  of  action  for  damages  if  the  chattels  do  not  correspond  to  the 
warranty  J*  If  the  seller  has  delayed  the  delivery  of  the  goods  sold, 
the  acceptance  of  such  goods  by  the  buyer  after  the  time  fixed  for 
performance  is  not  a  waiver  of  the  buyer's  right  of  action  for  such 
delay .^  The  fact  that  the  buyer  signs  a  written  statement  to  the 
effect  that  a  machine  which  he  has  bought  is  properly  installed,  is 
not  a  waiver  of  damages  for  breach  of  warranty  as  to  capacity.** 

In  the  absence  of  warranty,  either  express  or  implied,  no  liability 
remains  after  acceptance  of  the  goods  which  are  delivered  as  per- 
formance of  the  contract.^ 

§  3067.  Acceptance  of  performance  defective  in  quantity  held 
not  to  waive  damages.  If  the  defect  in  performance  is  a  defect  in 
the  quantity  of  the  performance,  the  acceptance  of  such  perform- 
ance by  the  party  who  is  not  in  default  is  not  a  waiver  of  his  right 
to  recover  damages  for  such  deficiencyj  One  who  has  agreed  to 
buy  a  certain  quantity  of  goods,  may  recover  damages  due  to  a 
deficiency  in  such  quantity.*  The  fact  that  one  for  whom  certain 
work  is  to  be  done,  has  paid  monthly  statements  as  rendered,  does 
not  prevent  him  from  recovering  damages  for  a  failure  to  furnish 
the  number  of  workmen  agreed  upon.' 


Iowa.  Kliynas  v.  Keck,  17'J  la.  422, 
161  N   VV.  486. 

Oklahoma.  Wallace  v.  Clark,  — 
Okla.  — ,  174  Pac.  5r>7. 

Pennsylyania.  Samuel  v.  Delaware 
River  Sled  Co.,  —  Pa.  St  — ,  107  Atl. 
700. 

Washington,  Springfield  Shingle  Co. 
V.  Edgecomb  Mill  Co..  62  Wash.  620, 
35  L.  R.  A.  (N  S.)  2r)S,  101  Pac.  233. 

19  For  the  theory  that  acceptance  of 
the  goods  waives  the  right  of  action 
for  damages,  sec  §3070. 

20  England.  Clydebank  Co.  v.  Tz- 
quierdo  y  Cnstanedo  [1905],  A.  C.  6. 

United  States.  Phillips  &  Colby 
Construction  Co.  v.  Seymour,  91  U.  S. 
640.  23  L.  ed.  341. 

Kansas.  Johnson  v.  North  Balti- 
more Bottle  Glass  Co.,  74  Kan.  762, 
7  L.  R.  A.  (N.S.)  1114,  88  Pac.  52. 

Michigan.  Buick  Motor  Co.  v.  Reid 
Mfg.  Co.,  150  Mich.  118,  113  N.  W.  691. 

Missouri.  Redlands  Orange  Grow- 
ers' Association  v.  Gorman,  161  Mo. 
^3,  54  L.  R.  A.  7 IS,  61  S.  W.  820. 


21  Brown  v.  Pendergast,  193  Mich. 
313,  1.j9  N   W   541. 

22  Cement.  Hurley -Mason  Co.  v  Steb- 
binK,  79  Wash.  300,  L.  R.  A,  1015B, 
1 131,  140  Pac.  381. 

Brick  used  in  building..  Wisconsin 
Red  Pressed  Brick  Co.  v.  Hood,  67 
Minn  320,  64  Am.  St.  Rep.  418,  60  N. 
W.  1091. 

1  State  V.  Arkansas  Brick  &  Mfg. 
Co.,  98  Ark.  125,  33  L.  R.  A  (N.S ) 
376,  135  S.  W.  843;  HarbtT  Bros.  Co. 
▼.  Moffat  Cycle  Co,  151  HI  84.  37  N. 
E.  676;  Denton  v.  Gill,  102  Md.  386, 
3  L.  R.  A.  (N.S.)  465,  62  Atl.  627; 
Avery  v.  Willson,  81  N.  Y.  341,  37  Am. 
Rep.  503. 

2narber  y.  Moffat  Cycle  Co.,  151  Hi. 
84,  37  K.  E.  676;  Denton  v.  Gill,  102 
Md.  386,  3  L.  R.  A.  (N.S.)  465,  62  Atl. 
627;  Avery  v.  Willson,  81  N.  Y.  341. 
37  Am.  Rep.  503. 

estate  V.  Arkansas  Brick  &  Mfg. 
Co.,  98  Ark.  125,  33  L.  R.  A.  (K8.) 
376,  135  S.  W.  843. 
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§  3068.  Acceptance  under  practical  compnlsion.  The  justice  of 
the  rule  that  acceptance  after  breach,  even  though  a  waiver  of  the 
right  to  treat  such  breach  as  discharge,^  is  not  a  waiver  of  a  right  of 
action  for  damages,  is  especially  clear  in  cases  in  whii-h  the  party 
who  is  not  in  default  is  constrained  by  his  necessities  to  take  what 
he  can  get  under  his  contract  when  he  can  get  it.^  Such  conduct 
does  not  and  should  not  0])erate  as  a  waiver  of  the  right  of  action 
for  damages.'  The  owner  of  realty  upon  whose  land  a  building  has 
been  constructed,  has,  in  many  cases,  no  practical  choice  between 
making  use  of  such  building  with  all  its  defects,  and  abandoning 
his  realty ;  and  in  cases  of  this  sort  it  is  held  that  his  taking  posses- 
sion of  the  building  is  not  a  waiver  of  his  right  to  recover  damages 
for  breach  of  tlie  building  contract/  in  the  absence  of  conduct  on 
his  part,  inducing  the  contractor  to  perform  in  the  manner  in  which 


1  Brady  v.  Cassidy.  145  N.  Y.  171. 
39  N.  E.  814. 

2 California.  Leonard  v.  Home 
BuildpfR,  174  Cal.  65,  L.  R  A.  10170. 
322,  161  Pac.  1151. 

Iowa.  Brent  v.  Head,  l.'tS  la.  140, 
10  L  K   A    (N  S  )  801,  115  N.  W.  1100. 

Maryland.  Pope  v.  King,  108  Md. 
37,  69  Atl    417. 

Massachusetts.  Clarfield  &,  PnM'tor 
Coal  Co.  V.  Fitrhburj?  Ry.,  106  Mass. 
119,  44  N.  K.  119. 

Michigan.  JohnRon  v.  Toledo,  Sa*^i. 
naw  &  MuRke<;un  By.  Co ,  1X3  Mich. 
590,  103  Am.  St.  Rep.  464,  95  N.  W. 
724. 

Minnesota.  Sargent  v.  Mason,  101 
Minn.  319.  112  N  W.  255. 

3  United  States.  Frankfurt -Ba melt 
Co.  ▼.  Prym  Co ,  237  Fed  21,  L.  R  A. 
1918A,  602. 

Axkansas.  Lawrence  County  v. 
Stewart,  72  Ark.  525,  81  S.  W.  1059; 
East  Arkansas  Lumber  Co  ▼.  Swink, 
128  Ark  240,  194  S.  W.  6. 

California.  Leonard  v.  Home 
Builders,  174  CaL  05,  L.  R.  A.  1917C, 
322,  161  Pac.  1151. 

Iowa.  Brent  ▼.  Head,  138  la.  146, 
16  L.  R.  A.  (NS.)  801.  115  N.  W.  1106. 

Maryland.  Pope  ▼.  King,  108  Md. 
37,  69  AtL  417. 


Michigan.  Johnson  *  v.  Toledo  Ry. 
Co.,  133  Mich.  596,  103  Am  St  Rep. 
461,  95  N  W   724. 

Minnesota.  Sargent  v.  Mason,  101 
.Minn   319,  112  N.  W.  255 

Pennsylvania.  Bucklin  v.  Davidson, 
155  Pa    St.  362,  26  All   643. 

Wisconsin.  Ketchum  v  WeIN,  19 
Win    20. 

Ftir  the  opposite  theory,  see  §3070. 

4  Alabama.  Wal^trom  v.  Oliver- 
Watts  Construction  Co,  161  Ala  608, 
50  So  46. 

Arkansas.  Lawrence  County  ▼. 
Stewart,  72  Ark   525,  81  S   W.  1059. 

California.  Leonard  v.  Home 
Builders,  174  Cal.  6o,  L.  R.  A.  1917C, 
322,  101  Pac.  1151. 

Iowa.  Brent  v.  Head,  13S  la.  146, 
16  L  R  A.  (NS  )  801,  115  N  W  1106. 

Maryland.  Pope  y.  King,  108  Md. 
37,  16  L.  R.  A.  (NS  )  480,  69  Atl.  417. 

Michigan.  Hanley  ▼.  Walker,  79 
Mich  607,  8  L.  R.  A  207,  45  N.  W.  57; 
Gier  y.  Daiber,  148  Mich.  190,  111  N. 
W.  773;  Frolich  y.  Klein,  160  Mich. 
142,  125  N.  W.  14;  Japes  y.  Harmon, 
176  Mich.  1,  141  N.  W.  695. 

Oklahoma.  National  Surety  Co.  y. 
Board  of  Education,  —  Okla.  — ,  102 

Pac.  iioa 
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he  has  performed.  This  is  especially  clear  if  the  owner  gives  notice 
when  he  takes  possession,  that  he  will  claim  damages,*  or  if  he  takes 
possession  under  a  clause  in  the  contract  which  permits  him  to  take 
possession  of  the  building  and  to  complete  the  construction  thereof  J 
The  fact  that  the  occupant  of  a  building  makes  regular  payments 
under  a  contract  to  furnish  heat  therefor,  does  not  prevent  him  from 
recovering  damages  for  failure  to  furnish  the  heat  in  accordance 
with  the  terms  of  the  contract.*  While  a  purchaser  of  goods  acts  at 
his  peril  in  surrendering  them  to  one  who  claims  to  be  a  true  owner 
thereof,  his  act  in  surrendering  such  goods  to  one  who  is  in  fact  the 
true  owner,  is  not  a  waiver  of  his  right  to  recover  damages  on  an 
implied  warranty  of  title.*  The  fact  that  a  shipper  permits  the 
carrier  to  transport  perishable  goods  on  a  car  which  is  not  properly 
iced,  does  not  waive  his  right  of  action  to  recover  damages  if  he  has 
no  available  means  of  transporting  such  goods  in  any  other  way,* 
and  especially  if  he  believes  in  good  faith  that  the  shipper  will  per- 
form.*^ A  sold  timber  to  B  and  by  the  same  contract  gave  to  B  the 
right  to  use  A*s  sawmill.  B  made  contracts  to  sell  and  deliver  timber 
to  others.  A  subsequently  took  possession  of  the  mill  and  refused 
to  surrender  it  to  B.  In  order  to  fill  his  contracts,  B  furnished 
timber  to  the  mill  and  received  lumber  therefor.  Such  conduct  did 
not  waive  B*s  right  to  sue  for  breach  of  contract.^'  So  if  defective 
machinery  is  erected  under  a  contract  for  first-class  machinery,  and 
the  vendee  can  do  nothing  better  than  accept  it  and  use  it,  he  does 
not  waive  his  claim  for  damages.^*  If  A  has  engaged  a  theatrical 
company  to  give  a  performance  in  his  theater,  has  sold  tickets  and 
invested  the  proceeds  in  advertising,  his  acceptance  of  the  per- 
formance does  not  waive  his  right  to  claim  damages.^^ 

Oklahomju  Geyenger  v.  Lewis,  SO 
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It  Johnson  v.  Toledo  Ry.  Co.,  133 
Mich.  506,  103  Am.  St.  Rep.  464,  06  N. 
W.  724. 

11  Johnson  v.  Toledo  Ry  Co.,  133 
lyfioh.  506,  103  Am.  St.  Rep.  464,  06 
N.  W.  724. 

12Bucklin  r.  Davidson,  165  Pa^  St 
362,  26  AtL  643. 

19  Payne  y.  Lumber  Co.,  110  La. 
750,  34  So.  763. 

14  Charley  v.  Potthoff,  118  Wii.  269» 
06  N.  W.  124. 
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•  Alabama.  Hafer  ▼.  Cole,  176  Ala. 
242.  57  So  767. 

Minnesota.  Jordan  y.  Van  Duzee, 
130  Minn.  103,  L.  R.  A.  1018B,  1136, 
166  N   W.  877. 
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As  it  is  the  duty  of  the  party  who  is  not  in  default  to  take  proper 
steps  to  mitigate  damages,  such  conduct  does  not  amount  to  a  waiver 
of  damages^'  If  A  has  agreed  to  refine  B*s  sugar,  and  A,  being 
unable  to  perform,  contracts  with  X  to  refine  it,  B's  conduct  in 
acquiescing  in  such  agreement  is  not  a  waiver  of  a  claim  for 
damages^* 

Surrender  of  property  by  a  purchaser  to  the  true  owner  is  not 
a  waiver  of  his  right  against  the  seller  on  an  implied  warranty  of 
title,"  although  he  surrenders  such  property  without  waiting  for 
judicial  process  to  issueJ* 


§  3069.  Waiver  of  damages  treated  as  question  of  fact.    In  a 

number  of  cases  in  which  the  party  who  is  not  in  default  has  elected 
to  continue  performance,  the  courts  have  said  that  such  conduct 
on  his  part  was  not,  as  a  matter  of  law,  a  waiver  of  his  right  to 
recoyer  damages  because  of  such  breach  J  It  is  said  that  acceptance 
of  goods  is  not,  as  a  matter  of  law,  a  waiver  of  a  right  of  action  for 
damages  because  of  breach  of  warranty ;  ^  and  it  is  said  that  paying 
for  the  goods,  or  delivering  a  note  therefor,  and  the  like,  is  not  of 
itself  a  waiver  of  a  right  of  action  for  breach  of  warranty.*    This 


II  Graves  v.  Melio,  81  Ark.  347,  09 
S.  W.  80;  Avery  v.  Segura  Sugar  Co., 
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W Avery  v.  Segura  Sugar  Co.,  Ill 
La.  891,  35  So.  967. 
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103,  165  N.  W.  877. 

tl  Jordan  v.  Van  Duzee,  139  Minn. 
103,  165  N.  W.  877. 
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Michigan.  Brown  v.  Pendergast,  193 
Mich.  313,  159  N.  W.  541. 
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671. 
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617. 
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Mich.  313,  159  N.  W.  541. 

Oklahoma.  International  Harvester 
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method  of  stating  the  effect  of  such  conduct  on  the  part  of  the  party 
who  is  not  in  default,  implies  that  such  conduct  might  have  amounted 
to  a  waiver  if  he  had  intended  to  waive  his  right;  and,  accord- 
ingly, it  is  frequently  said  that  the  question  whether  acceptance 
and  the  like  on  the  part  of  the  party  who  is  not  in  default  operate 
as  a  waiver  of  his  right  of  action  for  damages,  is  a  question  for 
the  jury.^  It  is  said  that  it  is  a  question  for  the  jury  whether  the 
acceptance  of  a  deficient  quantity  amounts  to  a  waiver  of  damages.* 
If  there  is  evidence  tending  to  show  that  the  party  who  is  not 
in  default  has  received  value  as  a  consideration  for  his  act  in 
giving  up  his  right  of  action  for  damages,  or  if  there  is  evidence 
tending  to  show  that  he  has  acquiesced  in  the  performance  tendered 
to  him  and  has  thus  induced  the  adversary  party  to  continue  per- 
formance of  that  sort  in  the  belief  that  it  will  be  accepted  as  full 
satisfaction,  it  is,  of  course,  proper  to  submit  to  the  jury  in  a  case 
which  is  a  proper  case  for  a  jury  trial,  questions  as  to  the  exist- 
ence of  the  facts  which  such  evidence  tends  to  show,  and  as  to  the 
inferences  of  fact  to  be  drawn  from  the  evidence.  If,  on  the  other 
hand,  there  is  no  evidence  of  this  sort,  the  statement  that  the 
question  of  waiver  is  a  question  for  the  jury  would  seem  to  imply 
that,  if  the  party  who  is  not  in  default  has  renounced  his  claim 
for  damages  without  any  element  of  consideration  or  of  estoppel, 
the  jury  should  give  effect  to  such  renunciation. 

§  3070.  Theory  that  gratuitona  waiver  of  breach  as  Jischarge 
ia  waiver  of  damages.  In  a  number  of  jurisdictions,  the  courts  have 
held  that  if  the  party  who  is  not  in  default  has  intended  to  re- 
nounce his  right  of  action  for  damages,  and  if  he  has  made  such 
intention  clear,  either  by  his  words  or  by  his  conduct,  full  effect 
will  be  given  to  such  intention  although  there  may  be  neither  con- 
sideration, as  the  term  is  ordinarily  understood,  nor  estoppel  in 
the  ordinary  sense  of  the  term.^    The  only  consideration  that  seems 


4  Smith  y.  Wall,  12  Colo.  363,  21 
Pftc  42;  United  Iron  Works  ▼.  Raths- 
keller Co.,  94  Wash.  67,  L.  R.  A.  1017C, 
445,  161  Pac.  1107. 

•  Smith  y.  Wall,  12  Colo.  363,  21  Pac. 
42. 

1  England.  Chanter  v.  Hopkins,  4  M. 
A  W.  309. 

United  States.  ^Tarmot  CotxX  Co.  v. 
People's  Coal  Co.,  226  Fed.  <M6. 


Geoigia.  Miller  v.  Moore,  83  Ga.  684, 
20  Am.  St.  Rep.  320,  6  L.  R.  A.  374, 
10  S.  E.  360. 

Uhnoia.  American  Theatre  Co.  y. 
Siegel,  221  III  145,  4  L.  R.  A.  '(N.S.) 
1167,  77  N.  E.  688. 

Iowa«  Keniston  y.  Todd,  139  la. 
287,  117  N.  W.  674. 

Kentucky.  Jones  v.  McEwan,  01  Ky. 
373,  12  L.  R.  A.  390,  16  S.  W  81. 
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to  be  presented  in  many  of  these  cases  is  the  performance,  by  the 
party  who  is  in  default,  of  a  part  of  the  contractual  obligation 
which  he  has  undertaken;  and,  in  most  jurisdictions,  such  per- 
formance on  his  part  does  not  amount  to  a  consideration.'  In  many 
of  these  cases,  the  party  who  is  in  default  has  done  no  further  act 
in  reliance  upon  the  renunciation  of  the  right  of  damages  by  the 
party  who  is  not  in  default;  and  if  effect  is  not  given  to  such 
renunciation,  the  party  who  is  in  default  will  suffer  disappoint- 
ment of  his  expectations  in  being  compelled  to  pay  damages  which 
have  been  caused  by  his  breach  of  contract  Nevertheless,  as  has 
been  indicated,  a  number  of  jurisdictions  seem  to  give  effect  to 
renunciation  in  cases  of  this  sort.'  The  acceptance  of  goods,^  or 
paying  for  them,  either  in  money  or  by  giving  a  note  and  the  like,' 
has  been  held  to  amount  to  a  waiver  of  a  right  of  action  for  dam- 
ages for  breach  of  warranty,  if  such  was  the  intention  of  the 
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buyer.  The  fact  that  the  buyer  has  paid  the  greater  part  of  the 
purchase  price  and  has  given  a  note  for  the  small  balance  remain- 
ing, has  been  held  to  waive  a  right  of  action  for  damages.* 
Whether  a  purchaser  of  machinery  under  a  warranty  has  waived 
such  warranty  so  as  to  render  himself  personally  liable  for  parts 
of  such  machine  which  he  has  accepted  to  replace  defective  parts, 
has  been  held  to  be  a  question  of  fact  where  the  evidence  of  such 
waiver  consisted  in  the  fact  that  the  buyer  had  continued  to  make 
use  of  such  machine,  and  where  it  was  claimed  that  he  had  done 
80  in  reliance  on  the  assurance  of  the  seller  that  the  defects  were 
not  serious  and  could  be  remedied  easily.^  The  act  of  the  buyer  in 
accepting  goods  is  held  to  discharge  a  right  of  action  which  arises 
on  an  implied  warranty,'  whether  such  warranty  is  implied  from 
the  description  of  the  goods,'  or  whether  it  is  implied  from  a  sale 
by  sample.^*    The  act  of  the  buyer  in  paying  the  purchase  price, 

with  knowledge  of  a  delay  in  delivering  the  goods,  is  held  to  be  a 

* 
waiver  of  damages  arising  from  such  delay."     It   is  sought  to 

justify  this  result  on  the  theory  that  there  is  no  independent  col- 
lateral warranty  in  these  cases,  but  the  so-called  warranty  is  a 
condition  of  the  contract,  rather  than  a  covenant ;  and  that  accord- 
ingly the  acceptance  of  the  articles  which  are  offered,  in  the 
absence  of  fraud,  operates  as  a  complete  discharge  of  obligation  of 
the  seller.^*    If  the  agreement  in  contracts  of  this  sort  required 
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the  seller  to  offer  certain  goods  whicli  the  buyer  was  free  to 
accept  or  reject  at  his  election,  this  result  could  be  justified,  since 
neither  party  would  be  bound  until  the  seller's  offer,  which  would 
consist  of  tender  of  the  goods,  was  accepted  by  the  buyer's  act  in 
accepting  them.  The  contract,  in  these  cases,  however,  is  of  a  very 
different  nature.  The  buyer  is  bound  to  deliver  goods  of  certain 
quality  or  make,  and  the  seller  is  bound  to  accept  goods  of  this 
sort  if  thus  delivered.  To  say  that  the  quality  is  a  condition  of 
performance,  and  not  a  covenant  on  the  part  of  the  seller,  is  a 
misuse  of  language ;  and  this  appears  from  the  fact  that  the  buyer 
who  has  rejected  goods  because  of  a  breach  of  implied  warranty, 
is  finally  free  to  recover  the  actual  damages  which  he  has  suffered 
by  reason  of  the  failure  of  the  seller  to  deliver  goods  in  accord^ 
ance  with  the  terms  of  the  contract.  By  a  somewhat  similar  reason- 
ing, it  is  sought  to  justify  this  result  on  the  theory  that  the  buyer, 
by  accepting  the  goods,  is  ''deemed  to  have  assented  that  they 
correspond  with  the  description,  and  is  concluded  from  subse- 
quently questioning  it."^'  This  reasoning  seems  to  assume  that 
there  is  no  valid  obligation  before  the  goods  are  tendered;  and 
that  the  acceptance  of  the  goods  is  rather  the  acceptance  of  an 
offer  than  the  acceptance  of  performance  of  a  prior  valid  contract. 
Even  if  the  offer  of  goods  must  be  regarded  as  implying  a  demand 
that  the  seller  renounce  his  right  of  action  for  damages,  and  even 
if  the  seller  assents  to  such  an  offer  by  accepting  the  goods,  no 
consideration  for  such  modification  of  his  rights  under  the  prior 
contract  is  suggested.  It  has  been  suggested,  however,  that  a 
waiver  of  damages  by  the  act  of  the  buyer  in  retaining  goods  after 
he  has  discovered  that  they  did  not  comply  with  the  warranty, 
may  in  turn  be  waived  by  the  act  of  the  seller  in  failing  to  demand 
the  return  of  the  goods;  and  that  in  such  case,  the  buyer  may  set 
off  damages  against  the  breach,  although  if  the  seller  had  de- 
manded the  goods,  the  buyer  would  have  had  to  elect  between 
returning  the  goods  and  renouncing  his  claim  for  damages.^*  If 
the  contract  contains  an  express  provision  to  the  effect  that  the 
buyer  must  reject  the  goods  or  waive  all  claim  for  damages,  full 
effect  will  be  given  to  such  provision.^'    Taking  possession  of  a 

liPienon  v.  Crooks,  115  N.  Y.  639,  14  American  Mfg.  Co.  v.  McLeod,  — 

12  Am.   St.   Rep.   831,   22   N.   E.   349       Fla.  — ,  82  So.  802. 
[quoted    in    Bowman    Lumber    Co.    v.  18  Victor    Chemical    Works    v.    Hill 

Anderson,  70  O.  8.  16,  70  N.  E.  603].  Gutch  Co.,  152  Fed.  393,  10  L.  R.  A. 

(N.S.)  814. 
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buildin<?  with  intent  to  accept  it,  h«s  been  Raid  to  be  a  waiver  of  a 
claim  for  damages.**  While  it  is  difficult  to  justify  a  result  of  this 
sort  in  the  ordinary  building  contract,  it  can  be  justified  where 
the  acceptance  of  the  building  or  other  construction  operates  as  a 
mutual  waiver  of  rights  arising  out  of  the  contract.*^  If  a  power 
company  has  agreed  with  a  railway  company  to  build  a  wall  and 
to  make  a  fill  behind  the  wall,  as  a  part  of  an  improvement  which 
it  contemplates,  and  subsequently  the  power  company  sublets  to 
the  railway  company  the  contract  for  making  the  fill,  the  act  of 
the  railway  company  in  accepting  the  entire  work  as  full  per- 
formance of  its  contract,  prevents  the  power  company  from  recov- 
ering from  the  railway  company  for  its  omission  to  fill  in  the  quan- 
tity of  earthj*  A  waiver  as  to  the  time  of  performing  a  con- 
struction contract  has  been  held  to  be  a  waiver  of  damages  which 
have  accrued  down  to  the  time  of  such  waiver  and  during  a  rea- 
sonable time  thereafter,**  leaving  the  contractor  liable  for  failure 
to  complete  the  contract  within  a  reasonable  time  after  such 
waiver.*  A  contract  of  employment  is  held  to  be  waived  by 
accepting  a  smaller  compensation  than  that  provided  for  in  the 
original  contract.^*  An  employe  who  has  a  contract  with  a  rail- 
road company  for  employment  for  life,  if  able  and  willing  to  work 
at  specified  wages,  and  who  has  accepted  emplo3rment  for  fifteen 
years  at  less  wages,  waives  his  right  to  recover  the  amount  speci- 
fied in  the  contract.^  If  a  water  company  has  agreed  to  furnish 
''a  wholesome,  clear,  potable  water,"  and  the  water  which  it  fur- 
nishes during  one  season  is  not  in  accordance  with  the  terms  of 
such  contract,  it  is  held  that  if  the  city  has  made  use  of  such  water 
it  is  bound  to  pay  the  full  contract  price  therefor.*  If  a  railway 
has  transported  mail,  knowing  that  the  post  office  department  in- 
tends to  pay  less  than  the  amount  fixed  by  statute,  it  can  not 
recover  the  difference  between  the  amount  which  the  post  office 


KDean  v.  Connecticut  Tobacco  Cor- 
poration, 88  Conn.  CIO,  92  All.  408. 

17  Delaware,  Lackawanna  &  West- 
em  R.  R.  Co.  V.  Monroe  County  Water 
Power  &  Supply  Co.,  221  Pa.  St.  387, 
70  Atl.  797. 

It  Delaware,  Lackawanna  &  West- 
ern Ry.  Co.  V.  Monroe  County  Water 
Power  ft  Supply  Co.,  221  Pa.  St.  387, 
70  Atl.  797. 

19  Louisville  &  Nashville  Ry.  v.  Ma- 


son &  Hoge  Co.  (Ky.),  104  S.  W.  975. 
SO  Louisville  &  Nashville  Ry.  y.  Ma- 
son &  Hoge  Co.  (Ky.),  104  S.  W.  976. 

21  Brighton  ▼.  Lake  Shore  &  Michi- 
gan Soiithem  Ry.,  103  Mich.  420,  61 
N.  W.  660. 

22  Brighton  ▼.  Lake  Shore  &  Michi- 
gan Southern  Ry.,  103  Mich.  420,  61 
N.  W.  550. 

2SCreston  Water  Works  v.  Creston, 
101  la.  687,  70  N.  W.  739. 
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department  has  declared  that  it  aviU  pay,  and  the  amount  which  the 
post  office  department  is  required  by  statute  to  pay,** 


§  3071.  Oratuitoiu  waiver  of  right  of  action.  The  question  of 
the  effect  of  a  renunciation  of  damages  which  have  arisen  out  of  a 
breach  of  a  contract,  without  release  under  seal,  or  an  accord  and 
satisfaction,  or  other  valuable  consideration,  and  without  any  ele- 
ment of  estoppel,  is  analogous  to  the  general  question  of  the  effect 
of  a  gratuitous  unsealed  release  of  an  existing  right  of  action;  if 
it  is  not,  indeed,  merely  another  form  of  the  same  question,  since 
on  principle  there  would  seem  to  be  no  difference  between  an 
unsealed  gratuitous  release  of  a  right  of  action  for  the  contract 
price,  given  by  one  who  has  himself  performed  in  full,  and  an 
unsealed  gratuitous  release  of  a  right  of  action  for  damages,  given 
by  one  who  has  himself  been  excused  from  performance  of  the 
covenants  on  his  part  to  be  performed. 

It  has  generally  been  held  that  if  the  holder  of  a  negotiable 
instrument  surrenders  it  for  cancellation  to  a  party  who  is  liaUie 
thereon,  with  the  intention  of  renouncing  his  rights  upon  such 
instrument,  full  effect  will  be  given  to  such  transaction,  and  no 
action  can  be  maintained  upon  such  instrument  by  the  party  who 
has  thus  surrendered  itJ  In  some  jurisdictions,  a  gift  of  a  debt 
by  a  creditor  to  a  debtor  is  treated  as  a  discharge,  although  such 
debt  is  not  evidenced  by  a  negotiable  instrument.*  Under  some 
statutes,  a  written  acknowledgment  of  satisfaction  operates  as  a 
discharge,  although  without  consideration.'  « 

In  England  it  was  apparently  assumed  without  discussion  that 
a  gratuitous  waiver  by  the  holder  of  a  bill  of  exchange  would  dis- 


24  New  York,  New  Haven  &  Hart- 
ford Ry.  V.  United  States,  251  U.  8. 
123,  —  L.  ed.  — .  (In  this  case,  how- 
ever, it  is  possible  that  the  United 
f  tates  had  performed  in  full  the  con- 
tract between  itself  and  the  railway 
company.  It  also  appears  that  the 
railway  company  had  protested 
against  the  amount  thus  specified.) 

1  See  §  601. 

2  See  §603. 

•  This  is  the  effect  of  Compiled  LawB 
of   North    DakoU,    §§6827,   5828   and 


5833.     Strobeck   v.   Blackmore,   38  N. 
D.  593,  165  N.  W.  98«. 

Section  1177  of  the  Civil  Code  of 
South  Dakota  (Compiled  Laws  of 
South  Dakota,  1013)  has  been  amend- 
ed by  eliminating  the  words  ''or  less 
than"  the  amount  actually  due,  eo 
that  as  it  now  stands  a  consideration 
is  necessary  for  a  promise  to  accept 
less  than  the  amount  due  in  full  satis- 
faction. Eggland  y.  South,  22  S.  D. 
467,  118  N.  W.  719. 
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charge  his  rights  thereon/  This  rule  was  laid  down  as  a  charge  by 
Lord  Ellenborough  in  a  case  in  which  the  holder  recovered;'  and, 
accordingly,  the  correctness  of  such  charge  was  not  carried  beyond 
the  trial-court.  The  same  rule  was  also  assumed  in  a  case  in  which 
the  real  question  decided  was  that  if  the  first  bill  were  cancelled 
with  the  consent  of  the  drawer,  and  he  took  an  unstamped  bill  in 
place  of  the  original  bill,  it  was  error  to  submit  the  unstamped  and 
invalid  bill  to  the  jury  as  evidence  of  the  assent  of  the  drawer  to 
the  cancellation  of  the  first  bill.*  This  rule  was  also  laid  down  in 
a  case  in  which  the  real  holding  was  that  the  gratuitous  discharge 
must  be  express  and  that  no  effect  could  be  given  to  an  implied 
discharge.^  In  a  case  in  which  the  drawer  had  paid  the  holder  a 
part  of  the  amount  of  the  bill  and  had  promised  to  pay  the  balance 
in  three  months,  the  court  held  at  the  trial  that  such  facts 
amounted  to  a  discharge,  as  a  matter  of  law,  and  non-suited  the 
holder;  and  a  new  trial  was  denied,  apparently  on  the  theory  that 
the  amount  involved  was  small,  although  the  action  of  the  trial- 
court  was  probably  erroneous.*  It  was  assumed  in  a  case  in  which 
the  party  who  attempted  to  waive  rights  under  the  instrument  was 
not  shown  to  be  the  holder  at  that  time ;  *  in  cases  in  which  there 
was  an  attempt,  at  least,  to  make  a  new  contract ;  ^*  and  in  a  case 
in  which  there  was  a  technical  consideration  for  the  waiver.^^  As 
a  result  of  the  earlier  cases  which  have  already  been  cited,^^  it  was 
said  in  a  English  text-book  of  great  authority:'*  **It  is  a  general 
rule  of  law,  that  a  simple  contract  may  before  breach  be  waived  or 
discharged  without  a  deed  or  consideration;  but,  after  breach, 
there  can  b%  no  discharge  except  by  deed  or  upon  sufficient  con- 
sideration. To  this  rule  it  is  said  that  contracts  on  bills,  which 
are  regulated  by  the  custom  of  merchants,  form  an  exception,  and 
the  liability  of  the  acceptor,  though  complete,  may  be  discharged 


4Whatley  v.  Tricker,  1  Campb.  35; 
Sweeting  v.  Halse,  0  Barn.  &  C.  365; 
BingwaU  v.  Dunster,  1  Dougl.  247. 

•  Whatley  v.  Tricker,  1  Campb.  35. 
<  Sweeting  v.  Halse,  9  Bam.  &  G. 

365.  (This  case  was  brought  by  the 
drawer.) 

IDingwaU  y.  Dunster,  1  Dougl.  247. 

See  to  the  same  effect,  Farquhar  v. 
Southey,  Moody  &  M.  14,  2  Car.  &  P. 
497;  Adams  v   Gregg,  2  Stark.  531. 

•  £1116  v.  Galindo,  1  Dougl.  250. 


•  Steele  v.  Benham,  14  M.  &  W.  831, 
3  Dowl.  &  L,  606. 

lODelatorre  v.  Barclay,  1  Stark.  7; 
Cartwright  v.  William*,  2  Stark.  340. 

11  Stevens  v.  Thacker,  Peake,  187  (an 
CLffidavit  that  the  signature  was 
forged). 

« Whatley  v.  Tricker,  1  Camp.  35; 
Dingwall  y.  Dunster,  1  Dougl.  235. 

13Byles  on  Bills    (5th  edition)    145. 

See  also,  6th  edition,  153. 
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by  an  express  reDuncjation  of  his  claim  on  the  part  of  the  holder."  ^^ 
Belying  on  this  quotation  from  Byles  on  Bills,  in  spite  of  the  fact 
that  the  author  qualified  his  statement  by  the  words  "'it  is  said,"  it 
was  finally  held  in  the  exchequer  in  a  case  in  which  the  point  was 
presented  squarely  for  adjudication,  that  a  promissory  note  could 
be  discharged  by  an  oral  gratuitous  renunciation  thereof  by  the 
holderj'  At  about  the  same  time,  the  cancellation  of  an  acceptance 
by  the  mutual  assent  of  the  parties  was  held  to  be  binding  J*  In 
a  subsequent  case,  however,  it  was  said  that  ordinarily  the  holder 
of  a  bill  could  give  up  his  rights  thereunder,  only  by  a  sealed 
release  or  by  accord  and  satisfaction;  but  that  if  the  bill  were 
accepted  as  an  accommodation  for  the  drawer,  and  the  holder  knew 
of  such  fact  when  he  received  the  bill,  payment  by  the  drawer 
would  operate  as  a  discharge  thereof." 

While  this  rule  has  been  disapproved  by  American  writers,  as 
well  as  by  American  decisions^*  it  has  been  carried  into  the  Nego- 
tiable Instruments  Law.^*  The  writing  must,  however,  be  the 
record  of  the  renunciation  and  not  merely  the  memorandum 
thereof." 

The  result  of  these  inconsistent  decisions  is  that  we  have  two 
lines  of  authority  in  this  country:  the  one  holding  that  the  rights 
arising  out  of  a  contract,  whether  for  the  contract  price,  or  rights 
of  action  for  damages,  may  be  discharged  by  an  oral  gratuitous 
renunciation;  and  the  other  line  of  authority  holding  that  a  con- 
sideration or  a  sealed  release  is  necessary.  The  courts  which  give 
effect  to  an  oral  gratuitous  renunciation  are  not  always  consistent. 
In  many  of  the  courts  in  which  this  view  is  taken,  it  is  necessary 
to  establish  a  consideration  which  is  sufiScient  in  law,  if  the  parties 


MThe  earlier  as  weU  as  the  later 
editions  of  Byles  on  Bills  state  this 
rule  more  positively  by  omitting  the 
words,  "it  is  said";  and  in  the  later 
editions  "it  has  been  held  repeatedly" 
is  substituted  for  "it  is  said." 

The  later  editions  do  not  limit  the 
rule  to  the  discharge  of  the  acceptor, 
but  apply  to  all  parties;  and  give,  as 
a  reason  for  the  rule,  the  necessity  of 
making  English  law  conform,  on  ques- 
tions of  negotiability,  to  the  civil  law, 
which  does  not  recognize  consideration. 


«  Foster  v.  Dawber,  6  Kxch.  8.39. 

ISHalU  V.  Denistown,  C  Exch.  483. 

"Cook  V.  Lister,  13  C.  B.  (N.S.)  543. 

It  Bragg  V.  Danielcson,  141  Mass.  105, 
4  N.  E.  622;  Seymour  v.  Minturn,  17 
Johns.  (N.  Y.)  169,  8  Am.  Dec.  380. 

19  See  1122,  Negotiable  Instruments 
Law. 

For  a  discussion  of  the  effect  of  this 
section  of  the  Negotiable  Instruments 
Law  on  the  necessity  of  consideration, 
see  §  541. 

20  In  re  George,  44  Ch.  D.  627. 
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attempt  to  make  a  comj>romi.se,"  or  if  they  attempt  to  enter  into 
an  accord  and  satisfaction.^ 

As  in  other  cases  in  Avhich  the  same  general  question  is  pre- 
sented,^ it  may  well  be  that  our  law  would  have  made  a  wiser 
choice  if  it  had  recognized  and  enforced  all  deliberate  promises 
intended  to  induce  the  other  party  to  act  thereon,  whether  sup- 
ported by  a  consideration  or  not.  As  long,  however,  as  our  law 
insists  on  consideration  as  a  requisite  of  a  simple  contract,  it 
seems  unfortunate  that  a  plain  requirement  should  be  evaded  by 
the  device  of  calling  the  transaction  a  renunciation  or  a  waiver. 


21  See  ii§riI2  et  seq.  »See  {656. 

22  See  §§  2506  et  seq. 
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I 

NATURE 

§  3072.  Nature  of  alteration.  Alteration,  as  the  term  is  gen- 
erally used  in  contract  law,  is  a  change  in  the  language  of  a  writ- 
ten instrument  after  the  execution  thereof,  which  is  made  inten- 
tionally by  one  of  the  parties  thereto  without  the  consent  of  the 
otherJ    Alteration  in  this  sense  must  be  distinguished  from  other 

1  Arkansas.      Robertson     y.     South-  lUinois.  Ryan  ▼.  First  National  Bank 

western  Co.,  136  Ark.  417,  206  S.  W.  of   Springfield,   148  lU.  349,  35  N.   E. 

755.  1120. 

Georgia.     Winkles   v.   Guenther,   98  HaaaachiiBetts.      Church    y.    Fowle, 

Ga.  472,  2.'>  S.  E.  527.  142  Mass.  12,  6  N.  E.  764. 
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changes  in  the  wording  of  a  written   instrument  which   do  not 
amount  to  an  alteration  and  have  none  of  its  effects.' 

§  3073.  Alteration  distinguished  from  modificativn  before  exe- 
cution— As  to  parties  assenting  thereto.  A  written  instniment  has 
no  legal  effect  until  execution,  and  therefore,  until  it  is  executed, 
its  language  may  be  changed  at  the  pleasure  of  the  party  drafting 
it,  subject,  of  course,  to  the  qualification  in  case  of  contracts  that 
the  adversary  party  must  assent  to  the  instrument  in  its  final  form 
to  give  it  validity.  Alteration  before  delivery  makes  the  contract 
as  delivered  the  true  contract  as  between  the  parties  thereto,  prior 
negotiations,  including  the  contract  as  drafted,  being  merged  by 
the  delivery  of  the  contract  as  ultimately  agreed  upon.^     On  the 


Minnesota.  O  N.  Bull  Remedy  Co. 
V.  Gark,  100  Minn.  306,  32  L.  R.  A. 
(N.S.)  610,  124  N.  W.  20. 

North  Dakota.  Canfield  y.  Orange, 
13  N    D.  622.  102  N.  W.  313. 

Oregon.  Temple  v.  Harrington,  00 
Or.  205,  176  Pac.  430. 

Pennsylvania.  Kountz  y.  Kennedy, 
63  Pa.  St    187,  3  Am.  Rep.  641. 

"In  legal  contemplation,  an  altera- 
tion of  a  written  instrument  consists 
in  the  erasure,  interlineation,  addition, 
or  Aubstitution  of  material  matter  af- 
fecting the  identity  of  such  instru- 
ment or  the  rights  or  obligations  of 
the  parties  arising  therefrom,  made  by 
a  party  thereto,  or  one  entitled  there- 
under, or  one  in  priyity  with  such  per- 
son, without  the  consent  of  the  other 
party,  and  after  the  instrument  has 
been  fully  executed."  Edwards  v* 
Thompson,  00  Wash.  188,  160  Pac.  327. 

"A  material  alteration  of  a  written 
instrument  is  an  intentional  act  done 
upon  it,  after  it  has  been  fully  exe- 
cuted by  one  of  the  parties  thereto, 
without  the  consent  of  the  other,  which 
changes  the  legal  effect  of  the  instru- 
ment in  any  respect."  O.  N.  Bull 
Remedy  Co.  y.  Clark,  100  Minn.  306, 
32  L.  R.  A.  (N.S.)  610,  124  N.  W.  20. 

For  a  discussion  of  the  nature  of 
aUeration,    see   Holland   y.   Hatch,    11 


Ind.  407,  71  Am.  Dec.  363,  and  Holland 
y.  Hatch,  15  O.  S   464. 

See  on  this  subject  in  gene.al,  Altera- 
tion of  Negotiable  Instruments,  by 
^lelville  M.  Bigelow,  7  Harvard  Law 
Review,  1;  Discharge  of  Contracts  by 
Alteration,  by  Samuel  Williston,  18 
Harvard  Law  Review,  10.5.  165;  Forged 
and  Altered  Negotiable  Paper,  9 
American  Law  Review,  411,  and  Ex- 
plaining; Alterations,  by  Austin  Abbott, 
23   American  Law  Review,  850. 

2  See  §§3075  et  seq.  and  §§3110  et 
seq. 

1  Arkansas.  Powell  v.  Fowler,  86 
Ark.  451,  102  Am.  St.  Rep.  41,  108  S. 
W.  827. 

California.  Pelton  v.  Lumber  Co., 
113  Cal.  21,  45  Pac.  12. 

Florida.  Bucki  v.  Seitz,  30  Fla.  55, 
21  So.  576. 

Georgia.  Winkles  v.  Guenther,  08 
Ga.  472,  26  S.  E.  527. 

Indiana.  Prather  v.  Zulauf,  38  Ind. 
155. 

Iowa.  Tharp  y.  Jamison,  154  la.  77, 
30  L.  R.  A.  (N.S.)  100,  134  N.  W.  583. 

North  Carolina.  Wicker  y.  Jones, 
150  N.  Car.  102,  40  L.  R.  A.  (N.S.)  69, 
74  S.  E.  801. 

Oregon.  Temple  v.  Harrington,  00 
Or.  206,  176  Pac.  430. 
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same  principle,  alteration  of  a  deed  with  the  consent  of  the  parties 
and  before  delivery,*  or  alteration  after  delivery  if  followed  by 
redelivery,'  does  not  affect  its  validity.  Putting  revenue  stamps  on 
a  shipping  receipt  is  not  in  law  an  erasure  of  the  provisions  cov- 
ered by  such  stamps,  so  as  to  prevent  them  from  being  a  part  of 
the  contract*  The  act  of  the  agent  of  the  promisor,  in  filling 
blanks  before  execution  in  excess  of  his  authority,  is  not  alteration,' 
In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed 
that  changes  which  are  made  before  execution  are  duly  authorized 
and  that  the  parties  have  assented  thereto;  and  accordingly  such 
changes  will  not  be  regarded  as  alterations.*  If  a  surety  has  con- 
sented to  a  modification  of  the  original  contract  before  he  has 
entered  into  his  contract  of  suretyship,  he  can  not  treat  such  modi- 
fication as  an  alteration;^  and  he  can  not  take  advantage  of  it  as 
a  discharge.*  If  the  date  at  which  a  mortgage  debt  is  to  become 
due  is  modified  before  the  delivery  of  a  deed  conveying  the  mort- 
gaged realty  to  a  grantee  who  is  to  take  it  subject  to  such  mort- 
gage, and  such  grantee  knows  of  such  modification,  he  can  not  take 
advantage  of  it  as  an  alteration.* 


§3074.  As  to  parties  who  do  not  assent  thereto.  Alteration 
before  final  delivery  is  not  binding  on  parties  to  the  altered  instru- 
ment who  did  not  consent  to  such  alteration,  if  the  alteration  affects 
their  rights  in  any  substantial  way.^  If  the  date  of  a  note  is  altered 
by  one  of  the  joint  makers  thereof  before  delivery,  but  after  the 
other  joint  makers  have  signed,   and  without  their  assent,   such 


2  Miller  v.  Williama,  27  Colo.  34,  50 
Pac.  740;  Wilhite  v.  Mason,  102  Kan. 
461,  170  Pac.  814;  Wicker  v.  Jone«, 
150  N.  Car  102,  40  L.  R.  A.  (N.S.)  69, 
74  S.  E.  801. 

3  Eadie  v.  Chambers,  172  Fed.  73,  24 
L.  R.  A.  (N.S.)  870  [reversed  in  Was- 
key  V.  Chambers,  224  U.  S.  564,  56  L. 
ed.  885,  on  the  theory  that  the  deed, 
having  but  one  witness  and  being  al- 
tered after  acknowledgment,  was  not 
entitled  to  registration] ;  Abbott  y. 
Abbott,  ISO  III.  488,  82  Am.  St.  Rep. 
470,  59  N.  E.  958;  Huffman  v.  Hatcher, 
178  Ky.  8,  L.  R.  A.  1918B,  484,  198  S. 
W.  236. 

4Sloman  v.   Express  Co.,  134  Mich. 
16,  95  N.  W.  090. 


•  Holland  v.  Hatch,  15  0.  S.  464. 

i  Temple  v.  Harrington,  00  Or.  20.%, 
176  Pac.  430. 

7  Powell  V.  Fowler,  85  Ark.  451,  102 
Am.  St.  Rep.  41,  108  S.  W.  827. 

•  Powell  V.  Fowler,  85  Ark.  451,  102 
Am.  St.  Rep.  41,  108  S.  W.  827. 

•  Wilhite  V.  Mason,  102  Kan.  461, 
170  Pac  814. 

1  Smith  V.  United  States,  60  U.  S. 
(2  Wall.)  210,  17  L.  ed.  788;  State  v. 
McGonigle,  101  Mo.  353,  20  Am.  St. 
Rep.  609,  8  L.  R.  A.  735n,  13  S.  W. 
758;  Barton  Savings  Bank  ft  Trust  Co. 
V.  Stephenson,  87  Vt.  433,  51  L.  R,  A. 
(N.S.)  340.  80  Atl.  630;  Herahman  v. 
Stafford,  68  W.  Va.  459,  52  8.  E.  533. . 
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alteration  discharges  the  joint  makers  who  did  not  assent,^  although 
such  result  is  explained  on  the  theory  that  such  alteration  pre- 
vents the  existence  of.  a  contract,  instead  of  discharging  an  ex- 
isting contract.'  If  A  is  the  maker  of  a  note,  B  a  payee,  and  X 
a  party  to  the  note  for  the  accommodation  of  A,  a  change  made 
before  final  delivery  by  A,  by  the  consent  of  A  and  B,  but  without 
X's  consent,  will  discharge  X/  Indorsers  of  a  note  given  by  a 
corporation  may  set  up  an  alteration  made  by  the  president  of  the 
corporation  after  indorsement  but  before  delivery.' 

§3075.  Alteration  distinguished  from  modiflcation  after  exe- 
cution by  mutual  consent — ^As  to  parties  assenting  thereto.     A 

change  in  the  language  of  a  written  instrument  after  execution 
with  the  assent  of  all  the  parties  thereto,  operates  as  a  discharge 
of  the  original  contract  and  the  substitution  of  a  new  contract 
therefor.^  One  who  has  assented  to  an  alteration  can  not  take 
advantage  thereof  as  a  discharge  of  the  instrument.'  Tf  the  par- 
ties have  agreed  upon  a  modification  of  the  contract,  a  written  con- 
tract is  not  discharged  by  the  fact  that  the  physical  act  of  insert- 
ing such  modification  upon  the  written  instrument  is  made  by  one 
of  the  parties  in  the  absence  of  the  other.' 


2  Barton  SavingB  Bank  &  Tmat  Co. 
V.  Stephenson,  87  Vt  433,  51  L.  R.  A. 
(N.S.)  346,  89  Atl.  639. 

SBlakey  v.  Johnson,  76  Kj.  (13 
Bush.)  197,  26  Am.  Rep.  254;  Draper 
▼.  Wood,  112  Mass.  315,  17  Am.  Rep. 
92;  Barton  Savings  Bank  &  Trust  Co. 
V.  Stephenson,  87  Vt.  433,  61  L.  R.  A. 
(N.S.)  346,  89  Atl.  639. 

^Califomia.  Pelton  v.  Lumber  Co., 
113  Cal.  21,  45  Pac.  12. 

Connecticut.  Aetna  Nationnl  Bank 
V.  Winchester,  43  Conn.  391. 

Massachusetts.  Draper  v.  W004I,  112 
Mass.  315,  17  Am.  Rep.  92. 

Michigan.  Aldrich  v.  Smith,  37  l^Iich. 
468,  26  Am.  Rep.  536. 

New  Mexico.  Ruby  v.  Talbott,  5  N. 
M.  251.  3  L.  R.  A.  724,  21  Pac.  72. 

West  Virginia.  Ohio  Valley  Bank  v. 
Lockwood,  13  W.  Va.  392,  31  Am.  Rep. 
768.  - 

8  Pelton  V.  Lumber  Co.,  113  CaL  21, 
45  Pac.  12. 


1  Arkansas.  Powell  v.  Fowler,  85 
Ark.  451,  102  Am.  St.  Rep.  41,  108  S. 
W.  827. 

Iowa.  Mathias  v.  Leathers,  09  la. 
18,  68  N.  W.  449;  Phillips  v.  Crips,  108 
la.  605,  7ft  N.  W.  373. 

Kentucky.  Huffman  v.  Hatcher,  178 
Ky.  8,  L.  R.  A  1918B,  484,  198  S.  W. 
236  (deedK 

Massachusetts.  Boston  v.  Benson,  66 
Mass.  (12  Cush.)  61. 

Ohio.  Wardlow  v.  List,  41  O.  S.  4M; 
Ilecker  v.  Mahler,  64  O.  S.  398,  60  N. 
E.  .555. 

Tennessee.  Bryant  v.  Bank,  107 
Tenn.  560,  64  S.  W.  895. 

Virginia.  Schmelz  v.  Rtx,  95  Va.  509, 
28  S.  E.  890. 

Wisconsin.  Kane  v.  Herman,  109 
Wis.  33,  85  N.  W.  140. 

2Hecker  v.  Mahler,  64  O.  S.  398,  60 
N.  E.  555. 

S  Wardlow  v.  List,  41  O.  S.  414. 
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An  alteration  changing  the  amount  of  indebtedness  with  the 
consent  of  the  parties,^  changing  the  rate  of  interest,*  or  adding  an 
agreement  to  a  deed  that  a  lien  is  retained  to  secure  the  purchase 
money  notes,'  does  not  discharge  the  instrument. 

Authority  to  make  such  alteration  may  be  implied.  An  agree- 
ment to  release  certain  guarantors  gives  implied  authority  to  cancel 
their  names  from  negotiable  notes  which  might  be  transferred  to 
bona  fide  holders.' 

Assent  to  modification  of  one  sort  is  not  assent  to  other  or  fur- 
ther modification.*  A  provision  which  authorizes  a  party  to  de- 
tach a  certain  non-negotiable  contract  from  the  original  instrument, 
does  not  authorize  him  to  detach  a  part  thereof  so  as  to  leave  a 
negotiable  instrument.* 

While  the  effect  of  the  alteration  of  a  deed  with  the  assent  of 
the  parties  thereto  is  not  covered  by  the  ordinary  principles  of 
contract  law,  since  such  instrument  has  created  a  property  right, 
it  may  be  observed  that  the  effect  of  such  alteration  depends  in 
part  on  the  question  of  the  effect  of  the  surrender  of  the  deed  by 
the  grantee  to  the  grantor  with  the  intention  of  reconveying  such 
interest  in  land.  Where  such  a  transaction  does  not  affect  the  title 
to  the  land,  the  act  of  the  grantor  in  making  the  change  with  the 
consent  of  the  grantee  has  no  effect  at  law.^*  The  fact  that  the 
instrument  is  recorded  thereafter  does  not  affect  the  title."  In 
some  jurisdictions  such  a  transaction  is  regarded  as  at  least  an 
agreement  for  the  execution  and  delivery  of  the  deed  in  its  altered 
form,  to  which  effect  will  be  given  in  equity.^^  The  difficulties 
which  arise  where  an  attempt  is  made  to  give  relief  of  this  sort 
are  difficulties  which  arise  under  the  Statute  of  Frauds,'*  rather 
than  difficulties  which  arise  out  of  alteration  in  the  proper  sense 
of  the  term. 


4Mathias  v.  Leathers,  99  la.   18,  CS 
N.  W.  449. 

•  Phillips  V.  Crips,  108  la.  606,  79  N. 
W.  373;  Wardlow  v.  List,  41  O.  S.  414. 

•  Bryant  v.  Bank,  107  Tenn.  660,  64 
S.  W.  896. 

7  Kane  v.  Herman,   109  Wis.  33,  36 
N.  W.  140. 

•  Harrison   v.   Union    Store   Co.,   179 
Ky.  672,  201  S.  W.  31. 

•  Harrison   v.   Union   Store   Co.,    179 
Ky.  672,  201  S.  W.  31. 


lOMoelle  v.  Sherwood,  148  U.  S.  21, 
37  L.  ed.  360  (at  least  as  against  a 
bona  fide  grantee  without  actual  no- 
tice) ;  Carr  V.  Frye,  225  Mass.  531,  L. 
R.  A.  1917E,  814,  114  N.  E.  746. 

11  Carr  v.  Frye,  226  Mass.  631,  L. 
R,  A.  1917E.  814,  114  N.  E.  746. 

12  Ely  V.  Brewer,  182  Ala.  396,  G2 
So.  712;  Huffman  v.  Hatcher,  178  Ky. 
8,  L.  R.  A.  1918B,  484,  198  S.  W.  236; 
Chezum  v.  McBride,  21  Wash.  56a,  68 
Pac.  1067. 

13  See  §§  1261  et  seq. 
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^  alteration  of  a  deed,  followed  by  redelivery,  has  beeu  held 
to  be  operative ;  ^*  but,  as  is  indicated,  such  altered  deed  has  been 
held  to  be  ineffective,  in  the  absence  of  re-execution,  as  against  a 
subsequent  bona  fide  granteeJ'  As  between  the  original  parties, 
full  effect  has  been  given  to  such  alteration,  on  the  theory  that  the 
parties  have  avoided  the  first  deed  by  mutual  agreement  and  that 
the  grantor  has  redelivered  the  deed  in  its  altered  formJ*  Some 
of  the  cases  may  be  reconciled  by  noting  that  if  the  alteration 
increases  the  interest  of  the  grantee,  a  greater  effect  may  be  given 
to  the  redelivery  than  can  be  given  in  cases  in  which  the  alteration 
diminishes  the  interest  of  the  grantee,  since  in  the  latter  case  the 
transaction  by  which  a  part  of  the  original  estate  revested  in  the 
grantor,  rests  upon  the  oral  agreement  between  the  two  parties. 

§  3076.  As  to  non-assenting  parties.  The  rule  that  a  modifica- 
tion in  the  contract  or  instrument  which  is  made  with  the  assent 
of  the  parties  thereto,  does  not  operate  as  an  alteration,  is  limited 
to  the  parties  who  actually  assent.  If  a  modification  is  made  with 
the  consent  of  some  of  the  parties  to  the  contract,  but  without  the 
consent  of  all  of  the  parties  thereto,  the  parties  who  do  not  consent 
may  treat  such  written  modification  as  an  alteration;  and  if  such 
alteration  is  material,  they  are  discharged.^  An  interlineation  made 
after  some  of  the  parties  have  executed  an  instrument,  and  with- 
out their  assent,  renders  it  invalid  as  to  them,  although  it  is  made 
with  the  assent  of  the  remaining  parties.*  The  act  of  one  of  the 
makers  of  an  instrument  in  changing  its  date,  discharges  other 
makers  who  do  not  assent  thereto.'  If  the  addition  of  the  name  of 
a  witness  amounts  to  a  material  alteration,^  the  addition  of  a  wit- 
ness with  the  consent  of  one  of  the  obligors,  discharges  such  in- 
strument as  to  the  obligors  who  did  not  consent  thereto.' 


UEadie  v.  Chambers,  172  Fed.  73, 
24  L.  R.  A.  (N.S.)  879  [reversed  in 
Waskey  v.  Chambers,  224  U.  S.  664, 
56  L.  ed.  885,  on  the  theory  that  the 
deed,  having  but  one  witness  and  be- 
ing altered  after  acknowledgment,  was 
not  entitled  to  registration]. 

liSee,  also,  discussion  in  MoeUe  v. 
Sherwood,  148  U.  S.  21,  37  L.  ed.  350. 

It  Huffman  v.  Hatcher,  178  Ky.  8, 
L.  R.  A.  1918B,  484.  198  S.  W.  236. 

1  Dreyf use  y.  Process  Oil  &  Fuel  Co., 
142   La.   564,   77    So.   283;    Shiffer   v. 


Mosier.  225  Pa.  St.  652,  24  L.  R.  A.  (N. 
S.)  1155,  74  Atl.  426;  Barton  Savings 
Bank  &  Trust  Co.  v.  Stephenson,  87 
Vt.  433,  51  L.  R.  A.  (N.S.)  346,  89 
Atl.  639. 

See  §3096  and  §§3121  et  seq. 

2Dreyfuss  v.  Process  Oil  &  Fuel  Co., 
142  La.  564,  77  So.  283. 

3  Barton  Savings  Bank  &  Trust  Co. 
V.  Stephenson^  87  Vt.  433,  51  L.  R.  A 
(N.S.)  346,  89  Atl.  639. 

4  See  §3098. 

B  Shiffer  v.  Mosier,  225  Pa.  St.  552, 
24  L.  R.  A.  (N.S.)  1155,  74  Atl.  426. 
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§3077.  Alteration  distinguiflhed  from  Bpoliation.  A  change 
which  is  made  in  the  language  of  a  written  instrument  by  one 
who  is  not  a  party  thereto  and  who  does  not  act  under  the  author- 
ity of  a  party  thereto,  is  technically  a  spoliation,^  and  not  an 
alteration,  although  it  is  frequently  spoken  of  as  an  alteration. 
This  confusion  in  terms  arose  at  a  time  at  which  spoliation  by  a 
stranger  and  alteration  by  a  party  had  the  same  legal  conse- 
quences;^ and,  accordingly,  it  was  not  necessary  to  distinguish 
between  the  two.  Since  the  consequences  of  spoliation  are  differ- 
ent, in  most  jurisdictions,  from  alteration,  the  two  should  be  dis- 
tinguished by  using  different  names  to  express  different  ideas,  and 
to  distinguish  between  transactions  which  have  different  legal 
consequences. 


1  United  States.  United  States  v. 
SpaMin*;.  2  Mancm  (U.  S.)  482,  27  Fed. 
Cases.  1278;  Clyde  Steamship  Co.  v. 
Whnley,  231  Fed.  76.  L.  R.  A.  IfllGF, 
280. 

Alabama.  Forbes  v.  Taylor,  139  Ala. 
286,  35  So.  855. 

Arkansas.  Andrews  v.  Calloway,  50 
Ark.  358,  7  S.  W.  449;  Faulkner  v. 
Fcazel,  113  Ark.  289,  168  S.  W.  56S; 
Robertson  v.  Southwestern  Co.,  136 
Ark.  417.  206  S.  W.  755. 

California.  WaUh  v.  Hunt,  120  Cal. 
46,  39  L   R   A.  697,  52  Pac.  115. 

Connecticiit.  Nichols  v.  Johnson,  10 
Conn.  192. 

Florida.  Orlando  v.  Gooding,  34  Fla. 
244,  15  So.  770. 

Georgia.  Shirley  v.  SwalTord,  119 
Ga.  43.  45  S.  E.  722. 

Illinois.  Fry  v.  Jenkins,  173  III. 
App.  486. 

Indiana.  Cochran  v.  Nebeker,  48 
Ind.  459. 

Kentucky.  Lee  v.  Alexander,  48  Ky. 
(9  B.  Mon.)  25,  48  Am.  Dec.  412. 

Massachusetts.  Chessman  v.  Whit- 
temore,  40  Mass.   (23  Pick.)   231. 

Ifinnesota.  Ames  v.  Brown,  22 
Minn.  257. 

Mississippi.     Bridges  v.  Winters,  42 


Ikliss.  135,  97  Am.  Dec.  443,  2  Am. 
Rep.  698. 

New  Jersey.  Hunt  v.  Gray,  35  N.  J. 
L.  227,  10  Am.  Rep.  232. 

New  York.  Rees  v.  Overbaugh.  6 
Cow.  (N.  Y.)  746;  Jackson  v.  Malin. 
15  Johns.  (N.  Y.)  293. 

Ohio.  FuUerton  v.  Sturges,  4  O.  S. 
530. 

Pennaylyaiiia.  Robertson  v.  Hay,  91 
Pa.  St.  242;  Bowman  v.  Berkey,  259 
Pa.  St.  327,  103  Atl.  49. 

South  Carolina.  White  ▼.  Harris,  69 
S.  Car.  65,  104  Am.  St.  Rep.  791,  48 
S.  E.  41. 

Tennessee.  Boyd  v.  McConneU,  29 
Tenn.  (10  Humph.)  68. 

Vermont.  Bigelow  v.  Stilphen,  35 
Vt.  521. 

Washington.  Murray  ▼.  Peterson,  6 
Wash.  418,  33  Pac.  969;  Edwards  y. 
Thompson,  99  Wash.  188,  169  Pac.  327. 

Wisconsin.  Union  National  Bank  v. 
Roberts,  46  Wis.  373. 

"Any  change  made  by  a  stranger  to 
the  instrument,  without  the  conniv- 
ance or  consent  of  the  parties,  is, 
strictly  speaking,  a  spoliation."  Ed- 
wards V.  Thompson,  99  Wash.  188,  169 
Pac.  327. 

2  See  §3119. 
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II 

PARTIES  TO  ALTERATION 

§  3078.  Party  by  whom  alteration  may  be  comnitted^Agent. 

Since  the  distinction  hot  worn  alteration  and  spoliation  tnrns  on  the 
relation  to  the  contract  borne  by  the  party  who  makes  the  change 
in  the  instnimont,  it  is  in  this  connection  all  important  to  determine 
this  relation.  Change  in  a  written  contract  may  be  made  by: 
(1)  a  party  to  the  contract;  (2)  an  agent  of  a  party  to  the  con 
tract;  (T.)  a  person  not  an  agent  but  in  whose  custody  a  contract 
has  been  placed;  or  ( t)  a  person  having  no  relation  to  the  contract. 

If  the  change  is  made  by  a  party  to  the  contract,  it  is  a  case  of 
alteration.^  A  cliange  made  by  a  mere  stranger  to  the  contract, 
who  has  no  relation  thereto,  is,  as  has  been  said,  a  spoliation.* 

If  the  chancre  is  minh\  by  an  agent  of  a  party  to  the  contract, 
the  question  whether  this  is  an  alteration  or  a  spoliation  as  far  as 
the  principal's  rights  arc  concerned,  tnrns  on  the  question  of  the 
agent's  authority.  If  the  agent  is  one  having  no  authority  which 
could  include  the  making  of  such  change,  he  is  for  this  purpose  a 
stranger  to  the  contract,  and  the  change  is  a  spoliation  if  not  rati- 
fied by  the  principal.'    If  an  agent  has  taken  warehouse  receipts  in 


1  Ryan  v.  Sprin*: field  Y'trsi  Kutioiial 
Bank,  148  111.  340.  3o  N.  K.  1120;  (  hook 
▼.  Nail,  112  N.  Car.  370,  17  S  E  SO; 
Bank  of  Commerce  v.  AVebhter,  — 
Okla.  — ,  L.  R.  A.  1018F,  6%.  172  Pac. 
942. 

See  §§3003  et  seq. 

2  See  §  3077. 

a  United  States.  Clyde  Steamship 
Co.  V.  Whaley,  231  Feo.  7C.  L.  R.  A. 
191 6F,  289. 

Alabama.  Forbes  ▼.  Taylor,  139  Ala. 
286,  35  So.  855. 

Arkansas.  Robert >on  v.  Southwest- 
ern Co..  136  Ark.  417.  206  S   W.  755. 

California.  Walsh  v.  Hunt,  120  Cal. 
46,  39  L.  R.  A.  697,  52  Pac.  115. 

Connecticut.  Aetna  National  Bank 
V.  Winchester,  43  Conn.  391. 

Illinois.  Lanum  v.  Patterson,  143 
111.  App.  244. 

Indiana.  Brooks  v.  Allen,  62  Ind. 
401;  Ballard  ▼.  Ins.  Co,  81  Ind.  239; 


Kin*:. in  v.  Silvers,  13  Ind.  App.  80,  37 
N.  E   413. 

Massachusetts.  Kickerson  v  Swett, 
l.^'i  Mhsh  514. 

Michigan.  White  Sewing  Machine 
Co.  V  Dakm.  86  Mich.  581,  13  L.  R.  A. 
313,  49  N.  W.  583 

Minnesota.  Ames  y.  Brown,  22 
Minn.  257. 

Missouri.  Lublx^rin^  v.  Kohlbrecher, 
22  Mo.  696. 

New  Jersey.  Tlunt  v.  dray,  35  N.  J. 
L  227.  10  Am.  Rep  232. 

New  York.  Roes  v.  Overbaugh,*  6 
Cow.  (N.  Y  )  746;  C.lea«»on  ▼.  Hamil- 
ton, 138  N  Y.  353,  21  L  R.  A  210, 
34  N.  E.  283 

Ohio.  Fuller  ton  ▼.  St  urges,  4  O.  S. 
529. 

Pennsylvania.  Robertson  v.  Hay,  91 
Pa.  St.  242. 

South  Dakota.  Port  Huron,  etc ,  Co. 
V  Sherman,  14  S  D.  461,  85  N.  W. 
1008. 
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his  own  name  instead  of  in  the  name  of  his  principal,  his  act  in 
erasing  his  own  name  from  such  receipts  and  in  inserting  his  prin- 
cipal's name,  does  not  amount  to  an  alteration  if  it  is  done  without 
the  authority  of  the  jirincipal.*  An  unauthorized  change  as  to  the 
place  of  payment  of  a  note,  made  by  payee  "s  clerk  and  subse- 
quently erased,  leaving  the  note  as  originally  written,  does  not 
avoid  it.*  Accordingly,  the  removal  of  a  memorandum  written  by 
an  unauthorized  agent  extending  the  time  of  payment  eight  months, 
is  an' immaterial  alteration.*  An  authorized  alteration  by  the  agent 
of  the  maker  does  not  avoid  the  note^  or  contract.*  Even  if  one 
of  the  makers  may  be  regarded  for  some  purposes  as  the  agent  of 
the  other,  the  act  of  a  joint  maker  in  adding  seals  to  the  signatures 
of  the  other  joint  makers  without  their  knowledge  and  before 
delivery,  does  not  operate  as  a  discharge  of  such  joint  makers,* 
although,  of  course,  they  are  not  liable  as  on  a  sealed  instrument.^* 
On  the  other  hand,  a  change  in  a  written  contract  made  by  an 
agent  within  whose  general  authority  the  power  to  make  such 
change  is  included,  is  in  legal  effect  an  altera!  i(»u  made  by  the 
principal."  The  act  of  a  purchaser  of  a  note,  through  his  author- 
ized agent,  the  original  payee,  in  entering  an  extension  of  time 
ui>on  a  note  and  attaching  forged  interest  notes  to  the  original 
note,  operates  as  an  alteration."  A  modification  of  a  deed  which 
is  made  with  the  authority  of  the  grantee,  has  the  same  effect  upon 
the  deed  as  if  the  grantee  himself  had  made  it." 


Tennessee.  Peering  Ilarvester  Co.  v. 
\Mnte,  110  Tenn    132,  72  S.  W.  962. 

Vermont.  Bigelow  v.  Stilphen,  35 
Vt.  521;  Equitable  Manufacturing  Co. 
V  Allen,  76  Vt  22,  104  Am.  St.  Rep. 
015,  56  Atl   87. 

Washington.  Edwards  y.  Thompson, 
00  Wash    188,  160  Pac  327. 

Wisconsin.  Jesup  v.  City  Bank,  14 
Wis.  331. 

♦  Clyde  Steamship  Co.  v.  Whaley, 
231  Fed.  76.  L.  R  A    1016F.  280. 

SAcme  Harvester  Co.  v.  Butterfield, 
12  S.  D.  01,  80  N,  W.  170. 

t  Mater  v.  Bank,  8  Colo.  App.  325,  46 
Pac.  221. 

7  Walsh  V  Hunt.  120  Cal  46,  30  L 
R.  A.  607.  52  Pac.  115;  FuUerton  v. 
Sturgee,  4  O.  S  520. 

•  Young  V.  Wright,  4  Wis.  144.  G.") 
Am.  Dec.  303. 


•  Fullerton  v    Sturges.  4  0.  S.  520. 
tOFullerton  v.  Sturges,  4  O.  S.  529. 

11  Arkansas.  Robertson  v.  South- 
western Co..  136  Ark.  417,  206  S.  W. 
755. 

Iowa.  Boilings  worth  ▼.  Holbrook,  80 
la  151,  20  Am  St.  Rep.  411,  45  N.  W. 
561. 

Kansas.  Hurt  y.  Stout,  105  Kan. -54, 
181  Pac.  623. 

Missouri.  Bacon  ▼.  Theiss,  —  Mo. 
— .  208  S.  W    254. 

Pennsylvania.  Gettysburg  National 
Bank  v.  Chisolm.  160  Pa.  St.  664,  47 
Am    St.  Rop    020.  32  Atl.  730 

Washington.  Edwards  v.  Thompson, 
00  Wash.  188,  160  Pac.  327  (obiter). 

12  Bacon  v.  Theiss,  —  Mo.  — ,  208 
S.  W.  254. 

13  Hurt  V.  Stout,  105  Kan.  54,  181 
Pac  623. 
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§3079.  Depository.  A  change  in  the  language  of  a  written 
contract,  made  by  one  in  whose  custody  a  contract  is  placed,  but 
who  is  not  the  agent  of  either  party,  is  a  spoliation.^  If  a  public 
bond  is  placed  in  the  custody  of  a  public  officer,  a  change  therein 
made  by  him  is  a  spoliation.^  Alteration  of  a  note  by  a  justice  of 
the  peace  with  whom  it  has  been  left  for  collection,  does  not  destroy 
its  validity  where  the  payee  disavows  such  alteration  as  soon  as 
he  learns  of  it.*  The  cases  can  be  explained  on  the  theory  that  the 
depository — even  if  in  one  sense  the  agent  of  one  of  the  parties  to 
the  instrument — ^had  no  authority  to  make  such  alteration.* 

Accordingly,  any  act  done  by  the  depository  within  his  general 
authority,  which  effects  a  change  in  the  language  of  the  written 
instrument,  is  an  alteration.'  A  change  made  by  an  administrator 
in  a  note  payable  to  himself  in  that  capacity  is  an  alteration  and 
not  a  spoliation.*  A  public  official  authorized  to  approve  a  bond, 
who  changes  it  after  execution  at  the  time  that  he  approves  it, 
commits  an  alteration  and  not  a  spoliation.^ 


§3080.  Who  can  take  advantage  of  alteration  as  discharge. 

Only  the  party  who  is  apparently  liable  on  the  contract,  as  altered, 
can  complain  of  the  alteration.^  The  party  who  makes  the  altera- 
tion can  not  treat  the  contract  as  discharged  if  the  adversary  party 
seeks  to  enforce  it.*  Third  persons  can  not  complain  of  such  altera- 
tion if  both  parties  to  the  contract  acquiesce  therein.*  If  an  insur- 
ance company  does  not  raise  objection  to  an  alteration  in  aru  insur- 
ance policy,  changing  the  beneficiary  from  the  insured's  ** estate" 
to  his  **wife  and  children,''  his  creditors  can  not  complain.* 


1  State  v.  Berg,  50  Ind.  496;  Hays  v. 
Odom,  79  Mo.  App.  425. 

2  Anderson  v.  Bellenger,  87  Ala.  334, 
13  Am.  St.  Rep.  46,  4  L.  R.  A.  680,  6 
So.  82;  State  v.  Berg,  50  Ind  406; 
Schlngecic  ▼.  Widhalm,  59  Neb.  541,  81 
N.  W   448. 

3  Hays  v.  Odom,  70  Mo.  App.  425. 

4  State  V.  McGonigle,  101  Mo.  353, 
20  Am.  St.  Rep.  600,  8  L.  R.  A.  735, 
13  S.  W.  758;  McMurtrey  v.  Sparks, 
71  Mo.  App  126. 

•  State  V.  McGonigle,  101  Mo.  353, 
20  Am.  St.  Rep.  609,  8  L.  R.  A.  735, 
13  S.  W.  758. 

•  McMurtrey  v.  Sparks,  71  Mo.  App. 
126. 
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7  State  V.  McGonigle.  101  Mo.  353, 
20  Am,  St.  Rep.  609,  8  L.  R.  A.  735, 
13  S.  W.  758. 

1  Holyfield  v.  Harrington,  84  Kan. 
760,  39  L.  R.  A.  (N.S.)  131,  116  Pac. 
546;  Bodine  v.  Berg,  82  N.  J.  L.  662, 
40  L.  R.  A.  (N.S.)  65,  82  Atl.  901. 

2  Lane  v.  Pacific  &  I.  N.  Ry.,  8  Ida. 
230,  67  Pac.  656;  Martin  v.  Trades- 
men's Ins.  Co.,  101  N.  Y.  498,  5  N.  E. 
338. 

•  Steeley's  Creditors  v.  Steeley(Ky.), 
64  S.  W.  642. 

4Steeley's  Creditors  v.  Steeley(Ky.)y 
64  S.  W.  642. 
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III 

METHOD  OF  MAKING  ALTERATION 

§  3081.  Method  of  making  alteration — CanceUation  and  erasure. 

While  the  manner  in  which  a  written  iiistrumont  is  altered  may  be 
of  practical  importance  as  indicating  the  intention  of  the  party 
w^ho  made  the  alteration,  or  as  giving  notice  to  the  subsequent 
holders  of  such  instrument,  the  legal  effect  of  an  intentional  mate- 
rial change  in  the  written  instrument  is  tlfe  same,  no  matter  what 
means  may  be  employed  to  effect  such  change;^  While  most  of  the 
cases  of  alteration  of  the  body  of  a  written  instniment  are  cases 
in  which  a  provision  was  interlined,  or  in  which  a  provision  was 
marked  out  and  another  was  substituted  therefor,^  the  act  of  a 
party  in  drawing  lines  or  cross-marks  through  a  material  part  of  a 
written  instrument  without  substituting  anything  therefor,  amounts 
to  a  material  alteration,'  since  such  act,  if  operative,  would  show 
that  such  words  were  not  a  part  of  the  contract  and  liad  no  legal 
effect.  At  the  same  time,  the  means  by  wiilch  the  alleged  alteration 
is  made,  may  be  of  the  utmost  importance  in  ascertaining  the 
intention  with  which  it  was  done,*  which  may  be  of  the  utmost 


1  'It  is  the  .effect  of  the  act  upon 
the  Instniment,  and  not  the  particular 
manner  in  which  it  is  done,  which  is 
material,  whether  it  be  by  interlinea- 
tion, addition,  substitution,  chan^j^e  of 
words,  detaching  material  memoranda 
therefrom,  erasure,  or  by  cancelation 
of  some  material  provision  thereof. 
The  drawing  of  cross-lines  over  a  writ- 
ten instrument,  or  any  part  thereof, 
is  a  common  mode  of  expressing  an 
intent  to  erase  or  cancel  it.  The  in- 
ference to  be  drawn  from  such  an  act 
is  ordinarily  a  question  of  fact  for 
the  jury.  It  was  so  in  thin  case,  and 
upon  the  whole  evidence  we  hold  that 
the  court  properly  submitted  the  ques- 
tion to  the  jury.  Wilson  v.  Hayes, 
40  Minn.  531,  4  L.  R.  A.  106,  12  Am. 
St.  Rep.  754,  42  N.  W.  467;  Warder, 
B.  &  G.  Co.  V.  Willyard,  46  Minn.  531, 
24  Am.  St.  Rep.  250.  49  N.  W.  300. 
The  charge  of  the  court  was  as  favor- 
able to  the  plaintiff  as  it  was  entitled 
to  haye  it.     The  evidence  is  sufldcient 


to  sustain  a  findlii<(  by  tlie  jury  tliut 
the  cross-marks  were  phu^ed  u|Mm  the 
clause  of  the  contract  in  question  by 
the  plaintiff  after  its  dePivory,  with 
the  intention  of  canceling;  or  erasing 
it,  without  the  knowledge  or  cimsent 
of  the  defendants.  Such  an  act  con- 
stitutes an  alteration  of  the  instni- 
ment/' 0  N.  Bull  Remedy  Co  v. 
Clark,  100  Minn.  31H1,  32  L.  R  A  (M. 
S.)  619,  124  N.  W.  20. 

2  See  §§3081)  et  seq. 

a  Illinois.    Landt  v.  McCuIlou^h,  206 
111.  214,  69  N.  E.  107. 

Indiana.  Tate  v.  Fletcher,  77  Ind. 
102 

Iowa.  Ljiub  V.  Pnino,  46  Ta.  550,  26 
Am.  Rep.  163. 

Minnesota.  O.  N.  Bu:i  Remedy  Co 
V.  Hark,  109  Minn.  396,  32  L  R  A. 
(N.S.)  519,  124  N.  W  20. 

Wisconsin.  Paf^e  v.  T)ana1ier,  43  WIa 
221:  Hecht  v.  Shenners,  126  Wis.  27, 
105  N.  W   309. 

4  See  §§  3089  et  aeq. 
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importance  in  determining  whether  the  modification  in   question 
was  an  alteration  or  not.' 


§3082.  Filling  blank  as  alteration.  In  the  absence  of  statute, 
the  rule  has  always  been  that  one  who  executed  an  instrument, 
leaving  blanks  therein  to  be  filled  in  later,  and  who  delivered  it 
to  one  who  was  to  deliver  it  in  turn  to  the  adversary  party,  was 
bound  by  the  act  of  the  person  to  whom  he  delivered  such  instru- 
ment, in  filling  in  the  blanks,  so  as  to  mislead  the  adversary  party.^ 
The  act  of  the  person  to  whom  such  instrument  was  intrusted,  in 
filling  in  such  blanks,  was  therefore  not  an  alteration.* 

This  result  was  sometimes  explained  on  the  theory  of  agency, 
sometimes  on  the  theory  of  estoppel;  but  in  either  case  the  result 
was  the  same,  and  it  was  not  necessary  to  invoke  the  protection 
which  the  law  gave  to  the  bona  fide  holder  of  a  negotiable  instru- 
ment, in  order  to  protect  the  party  who  was  thus  misled.  The 
party  to  whom  such  instrument  was  eventually  delivered  was  pro- 
tected if  he  relied  upon  the  conduct  or  statements  of  the  person  to 
whom  it  was  delivered*  in  the  first  instance,  even  though  the  party 
to  whom  it  was  ultimately  delivered  knew  that  it  was  executed  in 
blank ; '  and  in  reliance  upon  the  statements  of  the  party  to  whom 


•  Boe  §3092. 

1  United  States.  Pittslnirg  Bank  v. 
Neal,  63  U.  S.  (22  How.)  96,  16  L.  ed. 
323;  Angle  ▼.  Northwestern  Mutual 
Life  Ins.  Co,  92  U.  S.  330,  23  L.  ed. 
r>&6. 

AlalMima,  Prim  ▼.  Hammel,  134  Ala. 
652,  92  Am.  St.  Rep.  62,  32  So.  1006. 

Indiana.  Spitler  ▼.  Jamen,  32  Ind. 
202,  2  Am.  Rep.  334;  Gothrupt  ▼.  Wil- 
liamBon,  61  Ind.  690. 

Kentvcky.  Diamond  Diatilleries  Co. 
V.  Gott,  137  Ky.  686,  31  L.  R.  A.  (N. 
S.)  643.  126  S  W.  131. 

Neliraska.  Humphrey  Hardware  Co. 
V  Herriek,  72  Neb  878,  101  N.  W. 
1016,  102  N.  W.  1010;  Montgomery  v. 
Dresher.  90  Neb  632,  38  L.  R.  A.  (N. 
S  )  423,  134  N.  W   251. 

North  Dakota.  Merchants'  National 
Bank  v.  Brafltrup,  —  N.  D  — ,  168  N. 
W.  42. 

New  York.  Redlich  v.  DoU,  54  N. 
Y.  234,  13  Am   Rep.  573. 


Ohio.  Fullcrton  v.  Sturges,  4  O.  a 
629;  Schryver  ▼.  Hawkes,  22  O.  S.  308. 

PenBsylrania.  Johnston  ▼.  Knipe, 
200  Pa.  St.  604,  L.  R.  A.  1918E,  1042, 
103  Atl.  067. 

South  Carolina.  First  National  Bank 
▼.  Wood,  100  S.  Car.  70,  L.  R.  A.  1918D, 
1061,  05  a  E.  140. 

Wisconsin.  Johnston  Harvester  Co. 
V.  McLean,  67  Wis.  258,  46  Am.  Rep. 
39,  15  N.  W.  177. 

2  Fining  blanks  which  are  left  in  an 
instrument  is  said  to  be  ''not  strictly 
an  alteration.**  Holland  ▼.  Hatdi,  11 
Ind.  497,  71  Am.  Dec.  363. 

t  United  States.  Michigan  (Insur- 
ance) Bank  v.  Eldred,  76  U.  S.  (9 
Wall.)  544,  19  L.  ed.  763. 

Delaware.  Townsend  v.  France,  2 
Hourtt.  (Del.)  441. 

Indiana.  Greenhow  v.  Boyle,  7 
Blackf.  (Ind.)  66;  Rfeh  ▼.  Starbuck, 
51  Ind.  87. 
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it  was  originally  delivered,  the  party  to  whom  it  was  eventually 
delivered  might  insert  his  own  name  as  promisee.* 

§  3083.  Filling  blanks— Effect  of  Negotiable  Instrnmenta  Law. 

This  rule  has  been  modified  in  some  respects  as  to  negotiable  instru- 
ments by  the  Negotiable  Instruments  Law,  which  provides:  ** Where 
the  instrument  is  wanting  in  any  material  particular,  the  person 
in  possession  thereof  has  a  prima  facie  authority  to  complete  it  by 
filling  up  the  blanks  therein.  And  a  signature  on  a  blank  paper 
delivered  by  the  person  making  the  signature  in  order  that  the 
paper  may  be  converted  into  a  negotiable  instrument,  operates  as 
a  prima  facie  authority  to  fill  it  up  as  such  for  any  amount.  In 
order,  however,  that  any  such  instrument  when  completed  may  be 
enforced  against  any  person  who  became  a  party  thereto  prior  to 
its  completion,  it  must  be  filled  up  strictly  in  accordance  with  the 
authority  given  and  within  a  reasonable  time.  But  if  any  such 
instrument,  after  completion,  is  negotiated  to  a  holder  in  due 
course,  it  is  valid  and  eiTectual  for  all  purposes  in  his  hands,  and 
he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in  accordance 
with  the  authority  given  and  within  a  reasonable  time.*'^  Under 
this  section,  a  bona  fide  holder  is  protected  if  the  blanks  in  the 
instrument  were  filled  before  the  instrument  was  transferred  to 
him,  and  if  he  does  not  know  that  the  authority  given  by  the 
maker  of  the  instrument  was  exceeded  when  such  blanks  were 
filled.'    If  the  holder  knows  that  the  instrument,  as  originally  exe- 


MaiyUnd.  Boyd  v.  MfCann,  10  Md. 
118;  Dunham  v.  Clogg,  30  Md.  ^. 

JCssourL  Schooler  ▼.  TUden,  71  Mo. 
680. 

Nebraska.  Montgomery  v.  Drealior, 
90  Neb.  632,  38  L.  R.  A.  (N.S.)  423, 
134  N.  W.  251. 

New  York.  Hardy  v.  Norton,  06 
Barb.  (N.  Y.)  627;  Redlich  v.  Doll,  54 
N.  Y.  234,  13  Am.  Rep.  573. 

Tennessee.  Seay  v.  Bank,  35  Tenn. 
(3  Sneed.)  558,  67  Am.  Dec.  570. 

Texas.     Oose  ▼.  Fields,  2  Tex.  232. 

4  Delaware.  Townsend  v.  France,  2 
Houst.  (Del.)  441. 

Indiana.  Greenhow  t.  Boyle,  7 
Blackf.  (Ind.)  56;  Rich  y.  Starbuck, 
61  Ind.  87. 


Maryland.  Boyd  v.  McCann,  10  Md. 
118;  Dunham  v   Clogg,  30  Md.  284. 

Misaovri.  Schooler  v.  Tilden,  71  Mo. 
680. 

Nebraska.  Montgomery  v.  Dresher, 
00  Neb.  032,  38  L.  R.  A.  (N.S.)  423, 
134  N.  W.  251. 

New  York.  Hardy  v.  Norton,  66 
Bnrb.  (N.  Y.)  627. 

Tennessee.  Seay  y.  Bank,  35  Tenn. 
(3  Sneed.)  558,  67  Am.  Dec.  679. 

Tezao.    Close  y.  Helds,  2  Tex.  232. 

1  §  14,  Uniform  Negotiable  Instru- 
ments  Act. 

2  Diamond  Distilleries  Co.  y.  Gott, 
137  Ky.  585,  31  L.  R.  A.  (N.S.)  643, 
126  S.  W.  131;  Merchants'  National 
Bank  y.  Brastrup,  —  N.  D.  *-,  168  N. 
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cuted  by  the  maker,  contained  blanks,  or  if  for  other  reasons  he 
can  not  claim  the  protection  of  a  bona  fide  holder,  he  can  not 
enforce  such  instrument  against  the  maker  unless  the  blanks  were 
filled  up  in  strict  accordance  with  the  authority  which  was  given.* 
Under  this  section,  a  party  who  knew  that  the  instrument  was 
executed  in  blank  can  not  invoke  the  doctrine  of  estoppel,  to 
enable  him  to  enforce  an  instrument  which  was  filled  up  by  the 
maker's  agent  in  excess  of  his  authority.*  Even  if  one  of  two 
joint  makers  has  possession*  of  the  note,  in  which  there  is  a  blank 
for  the  name  of  the  payee,  one  to  whom  he  negotiates  such  note 
can  not  rely  upon  his  statenrent  as  to  his  authority  to  fill  in  such 
blank.' 

§3084.  What  constitntes  a  blank— Negligence  of  promisor. 

The  term  ** blank,''  as  used  with  reference  to  the  eflfect  of  filling  in 
blanks,  is  used  in  two  senses,  which  need  not  be  distinguished  in 
some  jurisdictions,  since  the  legal  effect  is  the  same  in  each  case, 
but  which  must  be  distinguished  in  some  jurisdictions,  since  the 
legal  effect  is  different  in  the  two  cases.  In  the  sense  in  which  it 
has  been  used,^  the  term  *' blank"  is  used  to  indicate  a  space  which 
is  left  in  the  instrument  for  the  purpose  of  being  filled  in  later  by 
the  party  to  whom  the  maker  has  intrusted  the  instrument.  If 
the  maker  of  a  negotiable  instrument  has  executed  it  in  such  form  as 
to  make  it  easy  to  alter  it  so  that  the  alteration  can  not  be  detected 
by  a  transferee,  some  courts  hold  that  in  such  cases  the  maker  is 
estopped  from  setting  up  such  alteration  as  a  discharge  or  from 
denying  that  he  executed  the  instrument  in  its  altered  form.  This 
principle  applies  most  clearly  when  blanks  are  left  which  the 
maker  does  not  fill  out  at  all,^  such  as  a  blank  for  the  date,'  or  for 


W.  42;  Johnston  v.  Knipe,  260  Pa.  St. 
604,  L.  R   A   1018E,  1042,  103  Atl  957. 

An  accommodation  indorser  is  not 
liable  for  an  amount  for  which  an 
incidental  space  on  the  note  is  filled 
in.  National  Exchange  Bank  v.  Les- 
ter, 194  N.  Y  461  21  L.  R.  A.  (N.S.) 
402.  87  N.  E.  779. 

•  Lloyd's  Bank  v.  Coake  [1007],  1  K. 
B.  794;  Smith  v.  Prosser  [1007],  2  K. 
B  735;  Bopton  Steel  &  Iron  Co.  ▼. 
Steuer,  183  Mass.  140,  97  Am.  St.  Rep. 
426,  66  N.  £.  646;  Tower  v.  Stanley, 
220  Mass.  429,  107  N.  E.  1010;  Hart- 


ington  Nat.  Bank  ▼.  Wiebelhaus,  88 
Neb  47,  31  L.  R.  A.  (NS  )  130,  128  N. 
W.  659. 

4  Smith  v.  Proaser  [1907],  2  K.  B. 
735. 

BHartington  National  Bank  v.  Wie- 
belhaus, 88  Neb.  47,  31  L.  R.  A.  (N. 
S  )  130,  12«  N  W.  659. 

1  See  §S  3082  et  seq. 

I  Porter  v.  Hardy,  10  N.  D.  551,  88 
N.  W.  458. 

See  §3084. 

3  First  State  Savings  Bank  v.  Web- 
ster, 121  Mich.  149,  79  N.  W.  1068. 
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the  place  of  payment,*  or  a  blank  for  the  interest,'  even  if  in  a 
non-negotiable  note.'  In  such  cases  it  is  possible  to  explain  the 
decision  on  the  theory  that  whatever  the  secret  intention  of  the 
maker  as  to  such  blank,  he  must  be  presumed,  as  to  a  holder  in  due 
course,  to  have  'given  authority  to  fill  in  such  blanks.  This  pre- 
sumption is  usually  a  sheer  fiction,  since  the  holder  in  due  course 
usually  knows  nothing  of  the  condition  of  the  instrument  when  it 
is  delivered;  and  accordingly  he  has  not,  in  fact,  relied  on  any 
apparent  authority  to  fill  such  blanks.  The  term  ** blank"  is  also 
used  to  indicate  a  space  which  is  left,  usually  by  the  negligence  of 
the  maker,  which  the  maker  does  not  intend  to  be  filled  in,  since 
the  instrument  which  he  delivers  is  a  complete  instrument,  but 
which  nevertheless  gives  an  opportunity  to  alter  the  instrument, 
without  erasing  any  part  thereof,  in  such  a  way  as  to  deceive  a 
reasonably  prudent  man. 

Whether  the  maker  of  an  instrument  of  this  sort  is  bound  by 
the  instrument  as  he  delivered  it,  or  whether  he  is  bound  by  the 
instrument  in  its  altered  form,  as  in  the  hands  of  a  bona  fide  holder, 
is  a  question  upon  which  there  has  been  a  conflict  of  authority. 
Tlie  original  English  theory  was  that  the  maker  of  such  an  instru- 
m(Mit  was  bound  by  the  instrument  in  its  altered  form,  if  in  the 
hands  of  a  bona  fide  holder,^  at  least  if  the  instrument  was  nego- 
tiable.  This  theory  has  been  adopted  by  a  number  of  the  courts  of 
the  United  States,  and  the  maker  has  been  held  liable  on  the  instru- 
ment in  its  altered  condition  where  he  has  inserted  some  appro- 
priate words  in  the  blank  in  question,  but  has  done  it  so  negligently 
that  it  is  possible  to  add  words  in  the  residue  of  the  blank,  mate- 
rially changing  the  legal  effect   of  the   instrument.*     The   courts 


4Ca8on  v.  Bank,  07  Ky.  487,  63  Am. 
St.  Rep.  418,  31  S   W.  40. 

•  Weidman  v.  Symes,  120  Micb.  657, 
77  Am   St.  Rep   603,  79  N.  W.  894. 

•  Searles   v.   Seipp,   6   S    D.   472,   61 
N.  W.  804. 

7Y«iint(  V.  Orote,  4  Bing.  253. 

i  Alabama.      Holmes    v.    Ft.    Gaines 
Bank,  120  Ala.  493,  24  So.  959. 

Illinois.     Harvey    v.    Smith,   55    III 
224;    Seibel   v.    Vaujfhan,   69  HI.    257; 
Meiritt  v.  Boyden,  101  HI.  136,  85  Am. 
St.  Rep.  246,  60  N.  K.  907. 

Indiana.     Bowcn  v.   I^irtl,   166  Ind. 
421,  77  N.  E.  a52. 

Kansas.     Lowden  v.  Bank,  38  Kan. 
533,  16  Pac.  748. 


Kentucky.  Blakey  v.  Johnson.  76 
Ky.   (13  Bush.)   197,  26  Am.  Rep.  254. 

Missouri  Scotland  County  National 
Bank  v.  O'Connel,  23  Mo.  App.  165. 

Pennsylvania.  Garrard  y.  Haddan, 
67  Pa.  82,  5  Am.  Rep.  412;  Brown 
V    Reed,  79  Pa.  370,  21   Am.  Rep.  75. 

Wisconsin.  Johnston  Harvester  Co. 
V.  McLean,  57  Wis.  258,  46  Am.  Rep. 
39,  15  N.  W.  177. 

This  principle  does  not  operate  as 
afvainst  an  accommodation  indorser. 
National  Exchange  Bank  v.  Lester,  194 
N.  Y.  461,  21  L.  R.  A.  (N.S.)  402, 
87  N.  E.  779. 
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which  reach  this  result  generally  base  it  on  the  theory  that  the 
maker  is  estopped,  by  reason  of  his  negligence,  from  denying  that 
the  instrument  in  the  hands  of  the  bona  fide  holder  is  the  instru- 
ment which  he  executed. 

The  English  courts  have  abandoned  the  original  rule;  and  they 
have  held  that  the  maker  is  not  liable,  even  to  a  holder  in  due 
course,  where  he  has  inserted  words  in  blanks  so  negligently  that 
an  opportunity  is  given  to  insert  other  words.*  In  many  of  the 
American  jurisdictions  the  same  result  was  reached,  often  before 
the  English  courts  had  abandonefd  their  original  rule;  and  the 
maker  was  held  not  to  be  liable  on  the  instrument  in  its  altered 
condition,^®  on  the  theory  that  the  maker  has  done  nothing  to  mis- 
lead subsequent  holders,  and  that  the  doctrine  of  estoppel  should 
not  apply,  since  the  maker  ought  not  to  be  held  to  anticipate 
unauthorized  alteration  of  the  instrument,  which  is  usually  criminal. 

Other  cases  of  "alteration  have  been  considered  by  the  courts 
with  the  same  difference  of  opinion.  In  some  courts  the  maker  is 
held  though  the  contract  has  been  materially  altered,  if  he  made 
such  alteration  possible  by  his  negligence.^'  If  the  maker  signs  a  ' 
note  written  in  part  in  lead  pencil  so  that  it  can  be  easily  erased, 
and  it  is  found  ^s  a  fact  that  he  was  negligent  in  so  signing  such 
contract,  he  is  liable  to  a  bona  fide  holder.'^    Even  if  the  maker 


9  Imperial  Bank  v.  Hamilton  Bank 
[1903],  A.  C.  49;  Scholfield  v.  Londes- 
borough  [1S96],  A.  C.  514  [affirming 
(1895),  1  Q.  B.  536,  which  affirmed 
(1894),  2  Q.  B.  660]  (referring  in  the 
opinion  in  the  lower  court  to  Young 
V.  Orote,  4  Bing.  253,  as  a  ''fount  of 
bad  argument"). 

10  Arkansas.  Pordyce  v.  Kosminski, 
49  Ark.  40,  4  Am.  St.  Rep.  18,  3  S.  W. 
892. 

California.  Walsh  v.  Hunt,  120  Cal. 
46,  39  L.  R.  A.  697,  52  Pac.  116. 

Iowa«  Enoxville  Nat.  Bank  v.  Clark, 
61  la.  264,  33  Am.  Rep.  129,  1  N.  W. 
491;  Conger  v.  Crabtree,  88  la.  436, 
45  Am.  St.  Rep.  249,  55  N.  W.  336. 

Kansas.  Herington  Bank  v.  Wan- 
gerin,  65  Kan.  423,  59  L.  R.  A.  717, 
70  Pac.  330. 

Maryland.  Burrows  v.  Klunk,  70 
Md.  451,  14  Am.  St.  Rep.  371,  3  L.  R. 
A.  576,  17  Atl  378. 


Massachusetts.  Greenfield  Savings 
Bank  v.  Stowell,  123  Mass.  196,  25  Am. 
Rep.  67. 

Michigan.  Holmes  v.  Trumper,  22 
Mich.  427,  7  Am.  Rep.  661. 

Mississippi.  Simmons  v.  Atkinson, 
etc.,  Co.,  69  Miss.  862,  23  L.  R.  A.  599, 
12  So.  263. 

Missouri*.  Middaugh  v.  Elliott,  61 
Mo.  App.  601. 

Nebraska.  Botfaell  v.  Schweitzer,  84 
Neb.  271,  133  Am.  St.  Rep.  623,  22  L. 
R.  A.  (N.S.)  263,  120  N.  W.  1129. 

New  York.  Albany  National  Ex- 
change Bank  v.  Lester,  194  N.  Y.  461, 
21  L.  R,  A.  (N.S.)  402,  87  N.  E.  779. 

South  Dakota.  Rochford  v.  McGee, 
16  S.  D.  606,  61  L.  R.  A.  335,  94  N. 
W.  695. 

11  Phelan  v.  Ross,  67  Pa.  St.  69 ;  Gar- 
rard y.  Haddan,  67  Pa.  St.  82. 

12  Harvey  v.  Smith,  66  HI.  224. 
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signs  a  note  separated  by  a  perforated  line  from  the  rest  of  the 
eonlraet  it  is  held  that  he  is  not  necessarily  negligent.^* 

In  some  of  the  American  states,  a  distinction  has  been  made 
between  a  blank  in  which  nothing  was  written,  in  which  the 
maker  meant  to  have  nothing  written,  and  a  blank  in  which  some- 
thing is  written  although  the  blank  is  not  completely  filled.  In  the 
former  case,  the  maker  is  held  to  be  bound  by  the  instrument  in 
its  altered  state,  although  he  did  not  intend  the  blank  to  be  filled ;  ^* 
and  in  the  latter  case,  it  is  held  that  the  maker  is  not  bound  by  the 
instrument  in  its  altered  condition,  although  he  left  sufficient  space 
for  the  addition  of  words  which  might  vary  the  legal  eflPect  of  the 
instrument." 

Even  where  the  theory  of  estoppel  is  invoked,  it  is  limited  to 
cases  in  which  a  reasonably  prudent  man  who  received  the  instru- 
ment would  be  misled  thereby;  and  if  the  alteration  is  made  by 
defacing  the  instrument  in  such  a  manner  as  to  be  readily  apparent 
on  its  face,  the  doctrine  of  estoppel  can  not  be  invoked."  The 
doctrine  is,  furthermore,  apparently  something  different  from  the 
'  pure  doctrine  of  estoppel,  since  it  does  not  seem  to  apply  to  non- 
negotiable  instruments."  If  the  only  basis  for  holding  the  maker 
liable  were  that  of  estoppel  alone,  no  distinction  ought  to  be  made 
between  the  negotiable  and  the  non-negotiable  instrument,  since  the 
basis  of  estoppel  is  the  same  in  either  case.  It  is  evident  that  con- 
siderations of  negotiability,  as  well  as  considerations  of  estoppel, 
enter  into  the  result. 


§3085.  Change  in  memoranda  on  instrument  A  question 
sometimes  presented  for  adjudication  is  whether  an  alteration  of  a 
memorandum  in  writing  on  the  same  piece  of  paper  as  the  written 
contract,  but  not  in  the.  body  thereof,  is  a  material  alteration.  If 
the  writing  thus  altered  is  in  legal  effect  a  part  of  the  contract  a 
change  therein  is  a  material  alteration.^    The  fact  that  a  memoran- 


13  Stevens  v.  Venema,  202  Mich.  232, 
L.  R.  A.  1918F,  1145,  168  N.  W.  631; 
Rochford  v.  McGee,  16  S.  D.  606,  61  L. 
R.  A.  335,  102  Am.  St.  Rep.  719,  94  N. 
W.  695. 

See  §  3085. 

U  Diamond  IMatilleries  Co.  v.  Gott, 
137  Ky.  685,  31  L  R.  A.  (NS.)  643, 
126  S.  W.  131  (under  the  Negotiable 
Instruments  Law). 

li  Commercial   Bank   y.   Arden,   177 


Ky.  620,  197  S.  W.  951  (under  the 
Negotiable  Instruments  Law). 

IIHolbart  v.  Lauritson,  34  S.  D.  267, 
L.  R.  A.  1915A,  166,  148  N.  W.  19. 

n  Smith  V.  Hokhauer,  67  N.  J.  L. 
202,  60  Atl.  683. 

Contra,  Searles  v.  Seipp,  6  S.  D.  472, 
61  N.  W.  804. 

1  Alabama.  Payne  y.  Long,  121  Ala. 
886,  25  So.  780. 
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dam  appears  on  the  back  of  the  instrument  does  not  prevent  the 
alteration  of  such  memorandum  from  being  treated  as  an  alteration 
of  the  entire  instrument  if  such  memorandum  is  intended  to  be  a 
part  of  the  instrument.*  Cutting  off  an  application  for  insurance 
from  the  top  of  a  promissory  note  to  secure  assessments,  even  if  a 
perforated  line  was  originally  upon  the  paper  between  the  appli- 
cation and  the  note,*  or  cutting  off  from  the  bottom  of  a  note, 
** subject  to  a  settlement  between  us/'*  are  each  material  altera- 
tions. On  the  other  hand,  an  indorsement  on  the  back  of  a  note, 
added  after  delivery,'  such  as  an  indorsement  of  partial  payment,* 
is  no  part  of  the  note ;  and  adding  a  date  to  such  indorsement,''  or 
erasing  it,  even  if  done  fraudulently,'  is  not  a  material  alteration. 
If,  however,  one  claims  title  through  an  indorsement,  it  is  as  to  him 
a  material  part  of  the  contract.  Hence,  if  an  indorsement  **for 
collection"'  is  canceled,  this  is  a  material  change,  and  a  subse- 
quent purchaser  of  the  note  from  such  indorsee  is  put  on  inquiry. 

§  3086.  Addition  of  memoranda.  A  memorandum  made  upon 
the  same  piece  of  paper  as  a  written  contract,  but  not,  in  legal 
effect,  a  part  thereof,  is  not  a  material  alteration,^  such  as  a  pencil 


Arkansas.  White  Sewing  Machine 
Co.  v.  Atkinson,  120  Ark.  204,  100  S. 
W.  111. 

Indiana.  Cochran  v.  Nebeker,  48 
Ind.  459. 

Iowa.  Scofield  y.  Ford,  56  la.  370, 
9  N.  W.  309. 

Kansas.  Kurth  ▼.  Farmers'  &  Mer- 
chants' State  Bank,  77  Kan.  475,  15  L. 
R.  A.  (N.S.)  612,  94  Pac.  708. 

Michigan.  Cassopolia  First  National 
Bank  v.  Carter,  138  Mich.  421,  101  K. 
W.  585;  Stevens  v.  Venema,  202  Mich. 
232,  L.  R.  A.  1918F,  1145,  168  N.  W. 
531. 

New  York.  Benedict  v.  Cowden,  49 
N.  T.  396,  10  Am.  Rep.  382. 

South  Dakota.  Rochford  v.  McGee, 
16  S.  D.  606,  61  L.  R.  A.  335,  94  N. 
W.  695. 

Texas.  Baldwin  v.  Haskell  National 
Bank,  104  Tex.  122,  133  S.  W.  864,  134 
S.  W.  1178. 

2  Kurth  v.  Farmers'  &  Merchants' 
State  Bank,  77  Kan.  475,  15  L.  R.  A. 
(N.S.)  612,  94  Pac.  796. 


3  Rochford  v.  McQee,  16  S.  D.'  606, 
61  L.  R.  A.  335,  04  N.  W.  695. 

See  §  3087. 

4  Payne   v.    Long,    121   Ala.   885,   25 
•So.  780. 

•  Cambridge  Sav.  Bank  v.  Hyde,  131 
Mass.  77,  41  Am.  Rep.  193. 

(Howe  y.  Thompson,  11  Me.  152; 
Theopold  Mercantile  Co.  y.  Deike,  76 
Minn.  121,  77  Am.  St.  Rep.  607,  78  N. 
W.  977. 

7  Howe  y.  Thompson,  11  Me.  152. 

•  Theopold  Mercantile  Co.  y.  Deike, 
76  Minn.  121,  77  Am.  St.  Rep.  607,  78 
N.  W.  977. 

•  Cussen  y.  Brandt,  97  Va.  1,  75  Am. 
St.  Rep.  762,  32  S.  E.  791. 

1  Arkansas.  Mente  y.  Townsend,  68 
Ark.  301,  59  S.  W.  41. 

Florida.  State  Solicitors'  Co.  v* 
Savage,  39  Fla.  703,  23  So.  413. 

nUaois.    Carr  y.  Welch,  46  HL  88. 

Indiana.  light  y.  Killinger,  16  InflL 
App.  102,  59  Am.  St  Rep.  313,  44  N. 
E.  760. 
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memorandum  Avliich  on  its  face  does  not  purport  to  bo  a  part  of 
the  instrument,  noting  the  bank  where  payment  is  to  be  made,^  or 
otherwise  noting  the  place  of  payment;*  or  a  memorandum  added 
to  an  assignment  of  an  insurance  policy  to  the  effect  that  the  loan 
for  which  the  assignment  was  given  was  to  be  repaid  on  notice  of 
thirty  or  sixty  days  by  the  assignee;*  or  a  memorandum  written 
across  the  face  of  a  fifteen  hundred  dollar  note  that  it  was  to  be 
j)aid  to  another,  amount  reduced  to  one  thousand  dollars.'  A  memo- 
randum concerning  interest  written  u|)on  the  instniment,*  as  a 
memorandum  by  the  payee,  **I  hereby  agree  to  accept  five  (5)  per 
cent,  annual  interest  on  the  within  bond  from  June  1,  1890,''^  or 
an  indorsement  made  by  one  who  has  purchased  realty  encumbered 
by  mortgage,  made  on  the  note  evidencing  the  mortgage  debt, 
whereby  he  agrees  to  pay  seven  per  cent,  interest  instead  of  six  . 
per  cent.,*  is  not  a  material  alteration. 

If  the  memorandum  is,  in  h^gal  effect,  a  part  of  the  contract,  the 
addition  thereof  is  as  much  an  altt^ration  as  a  similar  interlineation 
in  the  body  of  the  instrument  would  have  been.'  A  change  of  the 
date  which  the  instrument  bears  can  not  be  regarded  as  a  mere 
memorandum  of  the  time  at  which  it  is  to  begin  to  bear  interest.^* 


Kansas.  Beed  v.  Gulp,  a3  Kan  595, 
C6  Pac.  616. 

Massachusetts.  Bou telle  v.  Carpen- 
ter, 182  MaBft.  417,  65  N.  E.  709. 

Minnesota.  White  v  Johns,  24  Minn* 
387. 

Such  addition  is  not  a  part  of  tlie 
contrnrt  a.H  against  one  who  dooo  not 
asRont  tliereto.  Jones  v  Wixom,  — 
Wis.  — ,  174  N.  W.  895. 

2  Light  V.  Killinper,  16  Tnd.  App.  102, 
59  Am.  St.  Rep   313,  44  N.  E.  760. 

Apparently  contra,  Wood  worth  v. 
Bank,  19  Johns.  (N  Y  )  391,  10  Am. 
Dec.  2.39;  a  memorandum  of  payment 
lieinj?  treated  as  prima  facie  a  part  <if 
the  contract  and  hence  a  material 
alteration. 

3  American  National  Bank  v.  Ban;;s, 
42  Mo.  450,  97  Am.  Dec.  349 

4Mente  v.  TowT»send,  68  Ark  391, 
59  iS.  W.  41. 

•  State  Solicitors'  Co.  v.  Savapre,  39 
Fla.  703,  23  So.  413. 

(Carr  v.  Welch,  46  111.  88,   Little- 


fieUi  V.  Coomb:),  71  Me.  110;  Edward 
ThompHon  Co  v.  Baldwin,  62  Neb.  530, 
87  N  W  307;  Tremper  v.  Hemphill, 
.35  Va    (8  Jjelgh)  623,  31  Am.  Dec.  673. 

7  Reed  v.  Culp,  63  Kan  695,  66  Pac. 
016. 

tBoutelle  y.  Carpenter,  182  Mass. 
417,  65  N    E.  799. 

See  also,  In  re  Baker's  Estate,  — 
Kan.  — ,  187  Pac.  870. 

9  Kentucky.  Warren  v.  Fant,  79 
Ky   1. 

Nebraska.  E(]ward  Thompson  Co.  v 
Baldwin.  62  Neb.  530,  87  N.  W.  .307. 

South  Carolina.  Sanders  v.  Bagwell, 
32  S.  Car.  238,  7  L.  R.  A.  743.  10  S.  E. 
946 

Vermont.  Barton  Savin"-^  Bank  & 
Trust  Co.  V.  Stephenson,  87  Vt.  433. 
51  L   R.  A.  (NS.)  346,  89  Atl.  a39 

Wisconsin.  Kilkelly  v.  Martin,  34 
Wis.  625. 

10  Barton  Savings  Bank  &  Trust  Go. 
V.  Stephenson,  87  Vt.  433,  51  L.  R.  A. 
(N.S.)  346,  89  Atl.  639. 
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§  3087.  Detachment  of  memoranda  and  mutilation  of  instru- 
ment. The  alteration  of  a  written  instrument  by  detaching  memo- 
randa which  form  a  material  part  of  the  original  contract,  or  by 
mutilating  the  instrument  so  as  to  remove  material  provisions,  is  a 
material  alte?  ?tionJ 

The  i)urpose  of  such  mutilation  is  generally  to  cut  what  appears 
to  be  a  negotiable  instrument  from  the  rest  of  the  contract,  the 
terms  of  which  would  prevent  the  instrument  from  being  negoti- 
able. Outside  of  questions  of  negotiability  when  the  instrument  is 
in  the  hands  of  a  bona  fide  holder,  the  general  principles  of  altera- 
tion ay)ply.  If  the  instrument  is  in  the  hands  of  one  who  is  not  a 
bona  fide  holder,*  or  where  the  instrument  is  in  the  hands  of  one 
who  has  actual  or  conclusive  knowledge  of  such  alteration,^  the 
promisor  may  show  the  fact  of  such  alteration.  In  cases  of  this 
sort  the  fact  that  a  provision  authorizes  the  detachment  of  the 
note,  will  not  prevent  the  maker  from  showing  the  facts  of  the 
transaction  as  a  defense  against  such  note  in  the  hands  of  such 
party.*    • 

If  the  instrument  is  in  the  hands  of  a  bona  fide  holder,  and  the 
maker  has  not  been  negligent,  he  may  show  the  fact  of  such  altera- 
lioii,'  even  if  the  note  was  separated  from  the  rest  of  the  contract 
by  a  perforated  line*  The  fact  that  the  contract  refers  to  a  **de- 
iHchable  agreement'*  does  not  prevent  the  maker  from  showing 
that  the  detachable  agreement,  which  was  separated  from  the  rest 
of  the  contract  by  a  perforated  line,  v/as  itself  mutilated  by  cutting 


1  Alabama.  Payne  v.  Long,  121  Ala. 
38r),  2r)  So.  780. 

Arkansas.  White  Sewin<r  Murliine 
Co.  V.  Atkinson,  126  Ark.  204.  IfK)  S. 
W.  111. 

lUinois.  Benjamin  v.  McConnell,  9 
111.  536.  46  Am.  Dec.  474. 

Kentucky.  Harrison  v.  Union  Store 
Co.,  179  Ky   672,  201  S.  W.  31. 

Massachusetts.  Wheelock  v.  Free- 
man, 30  Mass.  (13  Pick.)  165,  23  Am. 
Dec.  674. 

Michigan.  Wait  v.  Pomeroy,  20 
Mich.  425,  4  Am.  Pep.  395;  First  Na- 
tional Bank  v.  Carter,  138  Mich.  421, 
101  N.  W.  5<^5;  TolPfTo  Scales  Co.  v. 
Gopo,  186  Mich.  442,  152  N.  W.  1046; 
Stevens  v.  Venema.  202  Mich.  232,  L. 
P.  A.  1918F.  1145,  168  N.  W.  531. 

North  Dakota.  Stevens  v.  Barnes, 
—  N.  D.  —,  176  N.  W.  709. 


South  Dakota.  Rochford  v.  McGee. 
16  S.  D..  600,  102  Am.  St.  Rep.  719, 
01  L.  R.  A.  335,  94  N.  W.  695. 

2  Stevens  v.  Venema,  202  Mich.  232, 
L.  R.  A.  1918F,  1145,  168  N.  W.  531. 

3  Stevens  v.  Venema,  202  Mich.  232, 
L.  P.  A.  1918F  1145,  168  N.  W.  531. 

4  Toledo  Scale  Co.  v.  Gogo,  186  Mich. 
442,  152  N.  W.  1046;  Stevens  v.  Vene- 
ma, 202  Mich.  232,  L.  R.  A.  1918F, 
1145,   168  N.      W.   531. 

B  Harrison  v.  Union  Store  Co.,  179 
Ky.  672,  201  S.  W.  31;  Rochford  v. 
McGee,  16  S.  D.  606,  102  Am.  St.  Rep. 
719,  61  L.  R.  A   335,  94  N.  W.  695. 

•  Stevens  v.  Barnes,  —  "N".  D.  — ,  175 
N.  W.  709:  Rochford  v.  McGee,  16  S. 
D.  606,  102  Am.  St.  Rep.  719,  61  L.  R. 
A.  335,  94  N.  W.  695. 
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it  along  a  dotted  line  which  was  not  perforated,  and  that  if  the 
entire  agreement  below  the  perforated  line  had  been  detached,  it 
would  have  been  non-negotiable.^ 

The  difficulties  which  arise  in  cases  of  this  sort  are  found  where 
the  maker  has  been  guilty  of  negligence,  but  where  he  did  not 
know  of  the  possibility  of  such  alteration  and  did  not  assent 
thereto,  and  the  note  is  in  the  hands  of  a  bona  fide  holder  for 
value.  In  some  jurisdictions  the  maker  is  held  to  be  liable  to  a 
bona  fide  holder,  because  of  his  negligence.*  If  the  maker  signs  a 
contract  with  a  part  thereof  written  on  the  margin  so  that  it  can 
be  removed  without  apparently  changing  the  note,'  or  if  he  signs 
a  contract  so  drawn  that  part  of  it  can  be  cut  off  and  a  promissory 
note  left  by  such  removal,^*  he  is  liable  to  a  bona  fide  holder  if  he 
was  negligent  in  executing  the  instrument  in  such  form. 

In  other  jurisdictions  the  maker  is  not  liable  upon  such  altered 
instrument,  even  though  he  was  negligent  in  executing  it  originally 
and  though  it  is  in  the  hands  of  a  bona  fide  holder  for  value.^^  The 
maker's  negligence  in  writing  a  condition  of  a  note  on  a  stub, 
which  was  afterwards  removed,"  or  in  writing  part  of  the  contract 
below  the  maker's  signature  so  that  it  can  readily  be  removed,"  or 
in  accepting  a  bill  of  exchange  with  a  copy  of  the  contract  under 
which  it  was  given  and  which  showed  the  consideration  for  such 
bill,  glued  upon  such  bill  securely,"  does  not  make  him  liable  upon 
the  instrument  as  thus  altered."  If  the  agent  of  the  adversary 
party  accepts  an  order  from  the  adversary  party  with  certain  pro- 
visions attached  thereto,  the  principal  is  bound  by  such  provisions, 
even  though  the  agent. detached  them  before  he  forwarded  the 
order. 


T  Harrison  ▼.  Union  Store  Co.,  170 
Ky.  672,  201  S.  W.  31. 

It  has  even  been  held  that  detaching 
a  note  from  an  order  is  an  alteration, 
although  the  order  expressly  author* 
izes  the  detaching  of  such  note,  and 
although  the  note  is  detached  on  the 
perforated  line,  which  is  placed  there 
to  permit  such  detacliing.  Stevens  v. 
Barnes,  —  N.  D.  — ,  176  N.  W.  709. 

t  Cornell  v.  Nebeker,  58  Ind.  425; 
Woollen  V.  Ulrich,  64  Ind.  120;  Pratt 
V.  Rounds,  160  Ky.  358;  Zimmerman 
V.  Rote,  75  Pa.  St.  188;  Brown  v.  Reed, 
79  Pa.  St.  370,  21  Am.  Rep.  75. 

•  Cornell  v.  Nebeker,  58  Ind.  425; 
Zimmerman  v.  Bote,  76  Pa.  St.  188. 


lOWo3llen  ▼.  Ulrich,  64  Ind.  120; 
Brown  v.  Reed,  79  Pa.  St  870^  21  Am. 
Rep.  76. 

11  BotheU  V.  SohweiUsr,  84  Neb.  271, 
133  Am.  St.  Rep.  628,  22  L.  R.  A.  ^N. 
S.)  263,  120  N.  W.  1129;  Stephens  v. 
Davis,  85  Tenn.  271,  2  S.  W.  382. 

12  Stephens  v.  Davis,  86  Tenn.  271, 
2  S.  W.  382. 

II  Wait  V.  Pomeroy,  20  Mich.  425, 
4  Am.  Rep.  395. 

14  BotheU  T.  Schweitzer,  84  Neb.  271, 
183  Am.  St.  Rep.  623,  22  L.  R.  A.  (N. 
8.)  263,  120  N.  W.  1129. 

18  White  Sewing  Machine  Co.  ▼.  At- 
kinson, 126  Ark.  204,  190  S.  W.  IIL 
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§3088.  Retracing  words  of  original  instrument.  The  act  of 
the  holder  of  an  instrument  in  retracing  words  therein  which  have 
become  defaced  or  illegible,  does  not  amount  to  an  alteration,^ 
since  such  retracing  is  not  done  with  the  intention  to  alter  the 
instrument,'  and  since  the  legal  effect  is  not  altered  if  the  prior 
words  are  correctly  retraced.  The  act  of  the  holder  in  retracing 
the  signature  of  the  maker,  is  not  an  alteration,^  even  if  in  such 
retracing  a  name  is  spelled  incorrectly,^  at  least  if  the  name,  as 
erroneously  spelled,  is  substantially  the  same  as  the  true  name  of 
the  party.* 

IV 
INTENT  TO  MAKE  ALTERATION 

§3089.  Correction  of  mistake — ^Theory  that  correction  is  not 
alteration.  To  constitute  alteration  the  contract  must  be  so  changed 
physically  as  to  express  an  intention  different  from  the  real  agree- 
ment of  the  parties.^ 

The  effect  of  alteration  of  a  contract  containing  mistake  in 
expression,  by  which  alteration  such  contract  is  made  to  conform 
to  the  real  agreement  of  the  parties,  presents  some  questions  for 
consideration.  If  the  parties  agree  to  such  informal  reformation 
there  is  no  question  as  to  its  validity.'  If  the  parties  have  not 
agreed  to  such  correction,  the  right  of  one  party  to  constitute  him- 


ITutwiler  v.  Burns,  160  Ala.  386, 
49  So.  455;  Citizens'  State  Bank  v. 
Johnson  County,  182  Ky.  531,  207  S. 
W.  8;  Dunn  v.  Clements,  62  N.  Car. 
58. 

2  See  §§3080  et  seq. 

3  Citizens'  State  Bank  ▼.  Johnson 
County,  182  Ky.  631,  207  S.  W.  8; 
Dunn  V.  Clements,  52  N.  Car.  68. 

4  Dunn  v.  Clements,  52  N.  Car.  58. 
•  Dunn  V.  Clements,  52  N.  Car.  58. 

1  Calif ornia.  Sill  v.  Reese,  47  Cal. 
294. 

niinois.  Byan  v.  First  National 
Bank,  148  111.  349  [sub  nomine,  Reilly 
T.  First  National  Bank,  35  N.  E.  1120]. 

Iowa.  McLaughlin  v.  American  Fire 
Insurance  Co.,  126  la.  149,  106  Am.  St. 
Rep.  344,  101  N.  W.  765. 

Eansu.  Edington  y.  McLeod,  87 
Kan.  426,  41  L.  R.  A.  (N.S.)  230,  124 
Pac.  163. 


Kentucky.  Duker  v.  Franz,  70  Ky. 
(7  Bush.)  273,  3  Am.  Rep.  314. 

Massachusetts.  Ames  v.  Colbum,  77 
Mass.  (11  Gray)  390,  71  Am.  Dec.  723; 
Nickerson  v.  Swett,  135  Mass.  514. 

Michigan.  Goodenow  v.  Curtis,  33 
Mich.  505;  First  National  Bank  v.  Car- 
son. 60  Mich.  432,  27  N.  W.  589. 

Mississippi.  McRaven  v.  Crisler,  53 
Mji«s.  542. 

Nebraska.  Blenkiron  Brothers  v. 
Rogers,  87  Neb.  716,  31  L.  R.  A.  (N.S.) 
127,  127  N.  W.  1062. 

Oregon.  Temple  v.  Harrington,  90 
Or.  295,  176  Pac.  430. 

Pennsylyania.  Kountz  v.  Kennedy, 
03  Pa.  St.  187,  3  Am.  Rep.  541. 

Wyoming.  McLaughlin  v.  Venine,  2 
Wyom.  1. 

2  Bryant  v.  Bank,  107  Tenn.  500,  04 
S.  W.  895. 
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self  chancellor  and  to  decree  reformation  in  an  ex  parte  proceed- 
ing on  his  own  evidence,  without  notice  to  the  adversary  party, 
and  to  execute  his  decree  forthwith,  is  more  questionable.  It  has 
been  held,  however,  that  as  between  the  parties  to  the  contract 
who  knew  of  the  mistake,  such  alteration  does  not  avoid  the  con- 
tract.' In  some  jurisdictions  a  modification  of  this  sort  is  not 
regarded  as  technical  alteration,  while  in  other  jurisdictions  the 
courts  reach  the  same  result  and  uphold  the  contract  on  the  theory 
that  while  it  may  be  an  alteration,  it  is  not  a  material  alteration.^ 
An  instrument  is  not  avoided  in  equity  by  such  alteration.' 

The  agent  of  the  insurer  may  modify  the  policy  so  as  to  con- 
form to  the  agreement  of  the  parties,  even  after  loss,*  at  least  if 
such  modification  will  increase  the  liability  of  the  insurer.  If,  by 
mistake,  the  policy  does  not  express  on  its  face  all  of  the  risks 
which  the  'insurer  assumes,  the  agent  may  attach  a  slip  which 
makes  the  written  contract  conform  to  the  actual  agreement,  even 
after    loss.^      If    the    parties    intend    to    provide    that    a    note 


3  England.  Byrom  v.  Thompson,  11 
Ad.  &  EI.  31. 

United  States.  Hamrick  v.  Patrick, 
110  U.  S.  156,  30  L.  ed.  396   (deed). 

Alabama.  Yarbough  Turpentine  Co. 
V.  Taylor,  —  Ala.  — ,  73  So.  468. 

California.  Sill  v.  Reese,  47  Cal.  204 ; 
Bank  v.  Spaulding,  —  Cal.  — ,  170  Pac. 
407. 

lUinois.  Merritt  v.  Dewey,  218  111. 
600,  2  L,  R.  A.  (N.S.)  217,  75  N.  E. 
1066. 

Iowa.  McLaughlin  y.  American  Fire 
Insurance  Co.,  126  la.  140,  106  Am.  8t. 
Rep.  344,  101  N.  W.  765. 

Kansas.  Eding:ton  v.  MoLeod,  87 
Kan.  426,  41  L.  R,  A.  (N.S.)  230,  124 
Pac.  163. 

Kentucky.  Duker  v.  Franz,  70  Ky. 
(7  Bush.)  273,  3  Am.  Rep.  314. 

Massachusetts.  Ames  ▼.  Colbum,  77 
Mass.  (11  Gray)  300,  71  Am.  Dec.  723; 
Nickerson  v.  Swett,  135  Mass.  514; 
Produce  Exchange  Trust  Co.  v.  Bie- 
berbach,  176  Mass.  577,  58  N.  E.  162. 

Michigan.  Goodenow  v.  Curtis,  33 
Mich.  505;  First  National  Bank  v.  Car- 
son, 60  Mich.  432,  27  N.  W.  589. 


Minnesota.  Spiering  v.  Spirrin;,',  ns 
Minn.  110,  164  N.  \V.  583. 

Mississippi  McRaveit  v.  CriH!cr,  .'i.l 
Miss.  542. 

Nebraska.  Blenkiron  Brotliors  v. 
Rogers,  87  Neb.  716,  31  L.  R.  A.  (X. 
S  )  127,  127  N.  W.  1062. 

Pennsylvania.  Kountz  v.  Kennetly, 
63  Pa.  St.  187,  3  Am.  Rep.  541. 

Wyoming.  McLaughlin  v.  Venine,  2 
Wyom.  1. 

4  Blenkiron  Bros.  v.  Rogers,  87  Neb 
716,  31  L.  R.  A.  (N.S.)  127,  127  N. 
W.  1062. 

Sec,  for  a  case  in  which  the  altera- 
tion afTected  the  liability  of  an  assent- 
ing guarantor,  and  was  therefore  im- 
material as  to  the  principal,  Ryan  v. 
First  National  Bank,  148  III.  349  [sub 
nomine,  Reilly  v.  First  National  Bank, 
35  N.  E.  1120]. 

•  McClure  v.  Little,  15  Utah  379,  62 
Am.  St.  Rep.  938,  49  Pac.  298.     . 

5  McLaughlin  v.  American  Fire  Ins. 
Co.,  126  la.  149,  106  Am.  St.  Rep.  344, 
101  N.  W.  765. 

^  Mcljiiijyhlin  V.  American  Fire  Ina. 
Co.,  126  la.  149,  106  Am.  St.  Rep.  344, 
101  N.  W.  785. 
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''annum" 


bears  interest  from  date,  and  by  mistake  the  word  "annum  is 
written  instead  of  the  word  **date,"  the  act  of  the  holder  in  chang- 
ing the  word  ** annum"  to  **date"  is  not  a  material  alteration.*  If 
a  written  contract  through  inadvertence  uses,  for  the  name  of  the 
promisee,  the  corporate  name  which  the  promisee  had  once  had, 
the  alteration  of  the  contract  by  the  promisee  so  as  to  set  forth  its 
present  corporate  name,  in  accordance  w^ith  the  actual  intention  of 
the  parties,  is  not  a  material  alteration.'  An  alteration  in  the  rate 
of  interest,  as  a  change  from  eight  per  cent,  as  printed  to  seven 
and  a  half  per  cent,  as  the  parties  had  agreed  upon ;  ^  or  a  change 
in  words  importing  liability,  as  a  change  from  words  importing 
individual  liability  to  words  importing  corporate  liability  incurred 
through  the  individuals  signing  the  notes  as  agents  for  the  corpora- 
tion, to  conform  to  the  real  intention  of  the  parties ;  ^^  a  change  in 
the  name  of  the  payee,^'  or  a  change  in  the  date,^'  does  not  avoid 
the  contract  if  made  to  correct  a  mistake  in  expression. 


§3090.  Defective  attempt  to  correct  mistake.  This  principle 
has  been  extended  to  cases  where  the  party  sought  in  good  faith  to 
modify  the  instrument  so  as  to  conform  to  the  intention  of  the 
parties,  but  for  some  reason  failed  in  his  alteration  to  express  the 
real  intention  of  the  parties.  Thus  an  innocent  alteration  of  the 
date  of  the  note,  made  in  good  faith,  to  correspond  to  the  date  of 
delivery  under  the  belief  that  the  parties  intended  such  date,  does 
not  avoid  the  contract.^  A  bona  fide  alteration  in  a  memorandum 
of  guaranty,  made  by  guarantee  without  the  knowledge  of  the 
guarantor,  intended  to  correct  an  error  in  the  amount  of  the  debt, 
but  which  did  not  state  the  correct  amount,  does  not  avoid  the 
memorandum,  the  debt  being  otherwise  identified.'  Such  an  altera- 
tion will,  however,  discharge  a  party  to  the  Written  instrument 


•  Temple  v.  Harrington,  00  Or.  205, 
176  Pac.  430. 

tBlenkiron  Brothers  v.  Rogers,  87 
Neb.  716,  31  L.  R.  A.  (N.S.)  127,  127 
N.  W.  1062. 

lOOabom  V.  Hall,  160  Ind.  153,  66  N. 
E.  467. 

11  Produce  Exchange  Trust  Co.  v. 
Bieberbach,  176  Mass.  577,  68  N.  E. 
162. 

12  Oorby  v.  Thrall,  44  Vt.  413,  S  Am. 
Rep.  389. 

See  also,  Blcnkiron  Brothers  v.  Rog- 


ers, 87  Neb.  716,  31  L.  R.  A.  (N.8.) 
127,  127  N.  W.  1062. 

13  Ames  V.  Golburn,  77  Mass.  (11 
Gray)  300,  71  Am.  Dec.  723. 

See  also,  Temple  v.  Harrington,  00 
Or.  205,  176  Pac.  430. 

1  Booth  V.  Powers,  66  N.  Y.  22;  Wal- 
lace V.  Tice,  32  Or.  283,  51  Pac.  733 
[citing.  Bowers  v.  Jewell,  2  N.  H. 
543] ;  Kountz  v.  Kennedy,  63  Pa.  St. 
187,  3  Am.  Rep.  541. 

2  Lee  V.  Butler,  167  Mass.  426,  67 
Am.  St.  Rep.  466,  46  N.  E.  62. 
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who  did  not  know  of  the  real  contract  between  the  parties  and 
was  not  a  party  thereto.  Thus  a  change  in  the  date  to  conform  to 
the  agreement  of  the  maker  and  payee  releases  an  accommodation 
indorser.'  A  change  after  indorsement  but  before  delivery,  chang- 
ing the  place  of  payment  to  another  state,  releases  an  accommoda- 
tion party.* 

§3091.  Theory  that  correction  of  mistake  is  alteration.     In 

some  jurisdictions,  however,  it  is  held  that  a  mistake  in  expression 
can  not  be  corrected  by  the  action  of  one  party  alone,  and  that  such 
a  correction  is  an  alteration,  avoiding  the  contract  if  otherwise 
material,^  though  ordinarily  not  fraudulent.  If  a  note  is  given  to 
renew  a  former  note,  but  three  of  the  makers  were  not  parties  to 
the  original  note,  a  change  in  the  date  of  such  note  is  a  material 
alteration  as  to  such  new  parties,  even  if  it  was  made  so  as  to  con- 
form to  the  real  intention  of  all  the  parties  to  the  original  note.* 
An  alteration  in  a  note,  which  increases  the  rate  of  interest,  is  held 
to  avoid  the  note,  although  such  alteration  was  made  innocently 
in  order  to  make  the  note  express  the  real  agreement  into  which 
the  parties  had  entered.' 

§  3092.  Unintentional  change  not  alteration.    To  constitute  an 
alteration  the  change  in  the  language  of  the  written  instrument 


3  McMillan  ▼.  Hefferlin,  18  Mont. 
385,  45  Pac.  540. 

4Pelton  V.  Lumber  Co.,  113  Cal.  21, 
45  Pac.  12. 

1  niinois.  Merritt  v.  Dewey,  213  III. 
599,  2  L.  R.  A.  (N.S.)  217,  75  N.  K. 
1066  [distinguiBhing,  Ryan  t.  FiiBt 
National  Bank,  148  111.  349  (sub 
nomine,  Reilly  ▼.  First  National  Bank, 
35  N.  E.  1120),  as  a  case  in  which  the 
alteration  affected  the  liability  of  an 
assenting  guarantor,  and  was,  there- 
fore, immaterial  as  to  the  principal 
debtor] . 

Iowa.  Murray  ▼.  Graham,  29  la. 
620. 

Kansas.  Edington  v.  McLeod,  87 
Kan.  426,  41  L.  R.  A.  (N.S.)  230,  124 
Pac.  163. 

Kentucky.  Letcher  v.  Bates,  29  Ky. 
(6  J.  J.  Mar.)   524,  22  Am.  Dec.  92; 


Citizens'  State  Bank  v.  Johnson  Coun- 
ty, 182  Ky.  531,  207  S.  W.  8. 

Miasouri  Evans  v.  Foreman,  60  l^lo. 
449;  Koons  v.  St.  Louis  Car  Co.,  203 
Mo.  227,  101  R.  W.  49. 

New  Jersey.  Hunt  v.  Gray,  35  N.  J. 
L.  227,  10  Am.  Rep.  232. 

South  Carolina:  Smith  v.  Smith,  27 
S.  Car.  166,  13  Am.  St.  Rep.  633,  3  S. 
R  78. 

Vermont.  Barton  Savings  Bank  & 
Trust  Co.  V.  Stephenson,  87  Vt.  433, 
51  L.  R,  A.  (N.S.)  346,  89  AtL  639; 
Gray  v.  Williams,  91  Vt.  Ill,  99  Atl. 
735. 

2  Barton  Savings  Bank  &  Trust  Co. 
V.  Stephenson,  87  Vt.  433,  61  L.  R.  A. 
(N.S.)   346,  89  Atl.  639. 

9  Edington  v.  McLeod,  87  Kan.  426, 
41  L.  R.  A.  (N.S.)  230,  124  Pac.  163. 
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must  have  been  made  intentionally.  If  not  intentional,  it  is  not  an 
alteration.^  Placing  internal  revenue  stamps  on  the  face  of  a  ship- 
ping  receipt  is  not  the  erasure  or  alteration  of  any  part  of  such 
receipt  or  contract  covered  thereby.*  If  a  waiver  of  demand  and 
notice  and  a  guaranty  of  payment  is  afBxed  with  a  stamp,  and  by 
mistake  is  placed  above  the  signature  of  an  indorser  who  did  not 
waive  or  guarantee,  instead  of  over  the  signature  of  the  one  who 
did,  this  does  not  discharge  such  indorser.'  If  by  mistake  an 
indorsement  is  canceled  on  the  wrong  note,*  or  one  who  means  to 
sign  as  surety  signs  in  the  place  appropriate  for  a  witness,'  the 
contract  is  not  thereby  discharged. 

In  the  foregoing  cases  there  was  no  intent  to  make  the  altera- 
tion in  question  at  all.  The  mistake  was  analogous  to  a  mistake  in 
execution.'  The  principle  has  been  extended  to  alterations  which 
the  party  making  them  intended  to  make,  but  such  intention  was 
caused  by  mistake  of  fact  as  to  some  collateral  material  factJ  If 
a  holder,  believing  that  an  instrument  is  to  be  paid,*  or  has  been 
paid,*  cancels  it,  such  cancellation  is  not  such  alteration  as  dis- 
charges it. 

An  alteration  made  through  a  mistake  of  law  while  attempting 
to  accomplish  some  lawful  purposes,  has  been  held  not  to  discharge 
the  contract.  An  example  of  this  is  found  where  one  wishes  to 
transfer  a  negotiable  instrument  and  attempts  to  do  so  by  substi- 
tuting the  name  of  the  indorsee  for  that  of  the  original  payee.^' 
If  a  guarantor  by  inadvertence  signs  his  name  in  such  a  way  as  to 
indicate  prima  facie  that  he  is  an  original  promisor,  the  contract 
is  not  discharged  thereby." 


1  Shaw  V.  Probasco,  139  Ga.  481,  77 
S.  E.  577;  Murray  v.  Graham,  29  la. 
520;  Sloman  v.  Express  Co.,  134  Mich. 
16,  05  N.  W.  999;  Khoads  v.  Fred- 
erick, 8  Watts  (Pa.)   448. 

2  Sloman  v.  Express  Co.,  134  Mich. 
16,  95  N.  W.  999. 

8  Gordon  v.  Bank,  144  U.  S.  97,  36 
L.  ed.  360. 

4  Brett  v.  Mareten,  46  Me.  401. 

•  Fisher  v.  King,  153  Pa.  St.  3,  25 
AtL  1029. 


iSee  §§251  et  seq. 

7  This  is  analogous  in  nature  to 
mistake  in  inducement  (§384),  though 
its  effects  are  different. 

« Novelli  V.  Rossi,  2  B.  &  Ad.  757. 

•  Lowremore  v.  Berry,  19  Ala.  130, 
54  Am.  Dec.  188;  Boulware  t.  State 
Bank,  12  Mo.  542. 

lOHorst  V.  Wagner,  43  la.  373,  22 
Am.  Kep.  255. 

11  Wallace  v.  Jewefl,  21  O.  8.  163, 
8  Am.  Rep.  48. 
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MATERIALITY  OP  ALTERATIONS 

§3093.  Classes  of  alterations — ^Material  alterations.  Altera- 
tions are  to  be  classified  upon  two  different  bases:  they  may  as  to 
their  effect  upon  the  instrument  be  material  or  immaterial ;  and  as 
to  the  purpose  with  which  they  are  made  they  may  be  fraudulent 
or  innocent.  A  material  alteration  is  one  which  in  some  way 
changes  the  legal  effect  of  the  instrument.^ 

Precedents  for  determining  whether  specific  changes  are  material 
or  immaterial  must  be  used  with  great  caution,  since  it  is  only  by 
determining  the  legal  effect  of  the  instrument  before  the  alteration 
and  after  the  alteration  that  it  is  possible  to  decide  whether  the 
change  is  material  or  not.  As  will  be  seen  from  comparing  ex- 
amples of  material  and  immaterial  alterations,  a  specific  change 
may  be  a  material  alteration  in  one  contract  and  an  immaterial 
alteration  in  another.  The  rules  here  given  are  merely  general 
statements,  subject  to  the  exception  of  particular  forms  of  contract. 

§3094.  What  constitute  material  alterations — Change  in  par- 
ties. A  change  in  the  parties  to  the  instrument  is  generally  a  mate- 
rial alteration.^  A  change  in  the  name  of  the  promisor  is  a  material 
alteration.*     Thus  adding  **&  Co."  to  the  maker's  signature  is  a 


1  lUinois.  Ryan  v.  First  National 
Bank,  US  111.  340  [sub  nomine,  Reilly 
V.  Firrt  National  Bank,  35  N.E.  1120]; 
Keller  V.  State  Bank,  —  111.  — ,  127 
N.  E.  94. 

Iowa.  Hall  v.  McHenry,  10  la.  621, 
87  Am.  Dec.  451. 

Hinnesota.  0.  K.  Bull  Remedy  Co. 
V.  Oark,  100  Minn.  396,  32  L.  R.  A. 
(N.S.)   510,   124  N.  W.  20. 

Oklahoma.  Bank  of  Commerce  v. 
Webster,  —  Ok^a.  — ,  L.  R.  A.  1018F, 
606,  172  Pac.  042. 

Pennsylvania.  Craighead  v.  McLoney, 
00  Pa.  211;  Hartley  v.  Corboy,  150  Pa, 
23,  24  Atl.  205. 

Vermont.  Bigelow  v.  Stilphen,  35 
Vt.  521;  Derby  v.  Thrall,  44  Vt.  413. 
8  Am.  Rep.  380. 

Virginia.  Hoffman  v.  Bank,  00  Va. 
480,  30  S.  E.  134. 

Washington.      Washington     Finance 


Corporation  v.  Glass,  74  Wash.  653,  46 
L.  R.  A.   (N.S.)   1043,  134  Pac.  480. 

1  AlabamA.  Montgomery  y.  Crostli- 
wait,  00  Ala.  553,  24  Am.  St.  Rep.  832, 
12  L.  R.  A.  1-0,  8  So.  408. 

Missouri.  State  v.  McGonigle,  101 
^fo.  353,  20  Am.  St.  Rep.  609,  8  L.  R. 
A.  736,  13  S.  W.  758, 

North  Dakota.  Eaton  v.  Delay,  32 
N.  D.  328,  L.  R.  A.  1916D,  528,  155  N. 
W.  644. 

Ohio.     Davis  v.  Bauer,  41  O.  S.  257. 

OkI::homa.  Cox  v.  Kirkwood,  59 
Okla.  ir3,  158  Pac.  030. 

South  Dakota.  Holbart  ▼.  Lauritson, 
34  S.  D.  267,  53  L.  R,  A,  (N.S.)  166. 
148  N.  W.  10. 

Wisconsin.  Donkle  y.  Milem,  88  Wis. 
33,  50  N.  W.  586. 

2  Vincent  v.  People,  25  111.  412;  Davis 
V.  Coleman,  20  N.  Car.  (7  Ired.  L.)  424; 
North    V.    Henneberry,    44    Wis.    306. 
(deed). 
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material  alteration.'  Erasure  of  the  name  of  the  maker  of  the 
instrument  releases  a  co-maker  who  does  not  assent  thereto/  Where 
one  surety's  name  was  erased  and  another  one  was  added,  a  surety 
who  did  not  consent  thereto  is  released  from  the  bond*  or  note* 
which  he  had  signed.  A  signed  a  note  after  delivery.  His  name 
was  subsequently  erased.  As  parties  to  the  note  would  be  entitled 
to  hold  A,  the  erasure  avoids  the  note.^ 

A  change  in  the  name  of  the  promisee  is  a  material  alteration,* 
such  as  the  substitution  of  the  name  of  the  husband  for  that  of  his 
wife  as  payee';*  or  the  addition  of  words  which  make  the  note 
payable  to  payee  or  bearer,  the  note  being  payable  to  payee  only 
in  its  original  form ;  ^*  or  a  change  by  the  party  for  whose  benefit 
a  note  was  given,  of  the  name  of  the  payee,  from  the  name  of  the 
bank  to  which  it  was  made  payable,  to  his  own  name ;  ^^  or  the 
addition  of  ''junior''  to  the  name  of  the  payee  in  a  note,  making 
it  thereby  payable  to  a  different  person.^^ 

Even  though  the  addition  of  words  which  operate  as  a  descriptio 
personae  do  not  alter  the  identity  of  the  party,  it  has  been  held 


I  Montgomery  v.  Crostbwait,  90  Ala. 
553,  24  Am.  St.  Rep.  832,  12  L.  R.  A. 
140,  8  So.  498. 

See  Wilde  t.  Armsby,  60  Mass.  (6 
Cush.)  314,  that  such  a  change  in  the 
name  of  the  principal  debtor  avoids 
the  contract  as  to  a  guarantor. 

4  Martin  y.  Thomas,  05  U.  S.  (24 
How.)  315,  16  L.  ed.  689;  Smith  v. 
United  States,  69  U.  S.  (2  Wall.)  219, 
17  L.  ed.  788. 

5  Smith  y.  United  States,  69  U.  S. 
(2  Wall.)  219,  17  L.  ed.  788;  State  v. 
McGonigle;  101  Mo.  353,  20  Am.  St. 
Rep.  609,  8  L.  R.  A.  735,  13  S. 
W.  758.  (As  the  substituted  surety 
signed,  meaning  only  to  be  one  of  sev- 
eral sureties,  be,  too,  is  released.) 

•  Davis  V.  Coleman,  29  N.  Car.  (7 
Ired.  L.)  424. 

7  Bank  v.  Weidenbeck,  87  Fed.  271. 
(Hence  it  releases  directors  from  per- 
sonal liability  for  not  filing  a  corpo- 
rate report.) 

•  Indiana.  Fudge  v.  Marquell,  164 
Ind.  447,  72  N.  E.  565,  73  N.  E.  895. 


Iowa.  Bell  v.  ^£ahin,  69  la.  408,  29 
N.  W.  331. 

Nebraska.  Erickson  v.  Bank,  44 
Neb.  622,  48  Am.  St.  Rep.  753,  28  L. 
R.  A.  577,  62  N.  W.  1078. 

Ohio.    Davis  v.  Bauer,  41  O.  S.  257. 

Oklahoma.  International  Bank  v. 
Mullen,  30  Okla.  547,  120  Pac.  257; 
Cox  V.  Kirkwood,  59  Okla.  183,  158 
Pac.  930. 

South  Dakota.  Holbart  v.  Laurit- 
son,  34  S.  D.  267,  L.  R.  A.  1915A,  166, 
148  n!  W.  19. 

Vermont  Holden  v.  Rutland  Ry., 
73  Vt.  317,  50  AtL  1096  (mileage 
book). 

Vircinia.  Hoffman  v.  Bank,  99  Va. 
480,  39  S.  E.  134. 

•  Sneed  v.  Sabinal  Mining  &  Milling 
Co.,  71  Fed.  493,  18  C.  C.  A.  213  [af- 
firmed  on  rehearing,  73  Fed.  925]. 

10  Cox  V.  Kirkwood,  59  Okla.  183,  158 
Pac.  930. 

11  Holbart  v.  Lauritson,  34  S.  D.  267, 
L.  R.  A.  1916A,  166,  148  N.  W.  19. 

«  Broughton  v.  Fuller,  9  Vt.  373. 
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that  they  may  change  the  legal  effect  of  the  instrument;  and  ac- 
cordingly such  modifications  are  regarded  as  material  alterations.^' 
However,  where  the  indorsee  of  a  note  drew  a  line  through  the 
name  of  the  payees,  inserted  his  own  name  and  had  the  payees 
indorse  it  over  to  him,  it  was  held  that  there  was  no  material 
alteration^*  The  erasure  of  the  name  of  a  surety  is  not  such  a 
material  alteration  as  to  discharge  the  principalJ' 

§  3095.  Addition  of  new  party.  The  addition  of  the  name  of 
a  joint  promisor  or  maker  is  generally  held  to  be  such  a  material 
alteration  as  to  discharge  the  parties  who  have  not  assented  there- 
to.^ While  it  is  not  necessary  to  prove  that  an  alteration  is  preju- 
dicial to  the  party  discharged  thereby  in  order  to  show  that  it  is 
material,  the  possibility  of  prejudice  in  case  of  such  addition  of  a 
new  party  has  been  suggested  to  be  that  such  alteration,  if  valid, 
might  change  the  jurisdiction  before  which  the  original  obligor 
could  be  brought.* 

The  courts  are  nearly  unanimous  in  their  application  of  this 
principle  to  the  case  of  sureties.  If  A  executes  an  instrument  as 
principal  and  B  executes  it  as  a  co-obligor,  as  surety  for  A,  the 
addition  of  a  new  party  to  the  instrument  as  co-obligor  without  B's 
consent  discharges  B.*    Some  exceptions  exist  to  this  rule.    If  the 


13  Tyler  v.  First  National  Bank.  150 
Ky.  615,  150  S.  W.  665;  York  v. 
James,  43  N.  J.  L.  332. 

14  Hence  recovery  could  be  had 
thereon  after  it  was  restored  to  its 
original  form.  Jamee  v.  Tilton,  183 
Mass.  275,  67  N.  E.  326. 

« Huntington  v.  Finch,  3  O.  S.  445. 

1  England.  Gardner  v.  Walsh,  5  El. 
&  Bl.  83. 

Canada.  Reid  v.  Humphrey,  6  Ont. 
App.  403. 

Alabama^  Brown  v.  Johnson,  127 
Ala.  292,  85  Am.  St.  Rep.  134,  61  L. 
R  A.  403,  28  So.  679. 

Colorado.  Hochmark  v.  Richler,  16 
Colo.  263,  26  Pac.  818. 

Indiana.  Houck  t.  Graham,  106  Ind. 
196,  66  Am.  Rep.  727,  6  N.  E.  694. 

Iowa.  Hamilton  v.  Hooper,  46  la. 
616,  26  Am.  Rep.  161 ;  Sullivan  v.  Ru- 
disill,  63  la.  158,  18  N.  W.  866;  Brown- 
ing V.  GosneU,  91  la.  448,  69  N.  W. 


340;  Beem  v.  Farrell  (la.),  108  N.  W. 
1044. 

MissourL  Bank  v.  Myers,  50  Mo. 
App.  157;  Allen  v.  Doman,  57  Mo. 
App.  288. 

Ohio.  Wallace  v.  Jewell,  21  O.  S. 
163,  8  Am.  Rep.  48. 

Oklahoma.  Oklahoma  Sash  &  Door 
Co.  V.  American  Bonding  Co.,  —  Okla. 
— ,  170  Pac.  511  [denying^  rehearing, 
153  Pac.  1151];  Bank  of  Commerce  v. 
Webster,  —  Okla.  — ,  L.  R.  A.  1918F, 
696,  172  Pac.  942. 

Texas.  Harper  v.  Stroud,  41  Tex. 
367. 

Washington.  Handsaker  v.  Peter- 
son, 71  Wash.  218,  128  Pac.  230. 

JShipp  V.  Suggett,  48  Ky.  (9  B. 
Mon.)  166;  Wallace  ▼.  Jewell,  21  O. 
S.  163,  8  Am.  Rep.  48. 

t  Houck  T.  Graham,  106  Ind.  105,  55 
Am.  Rep.  727,  6  N.  E.  694;  HaD  ▼. 
McHenry,  19  la.  621,  87  Am.  Dec.  461; 
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law  provides  for  additional  sureties,  the  prior  sureties  are  pre- 
sumed to  contract  with  full  knowledge  that  subsequent  sureties 
may  be  added,  and  they  are  therefore  not  discharged  by  such  addi- 
tion. Thus  where  the  statute  authorized  the  county  board  to 
require  either  an  additional  bond  or  additional  sureties  on  the 
original  bond  of  the  county  treasurer,  and  additional  sureties  are 
required  and  sign  their  names,  the  original  sureties  are  not  re- 
leased/ In  some  cases  the  fact  that  the  additional  sureties  signed 
as  sureties  for  all  prior  parties  and  not  as  co-sureties  with  the 
original  sureties,*  or  that  they  signed  as  guarantors,*  has  been  held 
not  to  discharge  a  prior  surety. 

§  3096.  Addition  of  surety  as  affecting  primary  debtor.  Whether 
the  addition  of  a  surety  or  co-obligor  without  the  consent  of  the 
principal  avoids  the  contract  as  to  him  is  a  question  upon  which 
the  courts  have  divided.  The  weight  of  authority  is  that  such 
alteration  discharges  the  principal.^  The  party  signing  last  is,  of 
course,  bound  even  if  the  principal  resists  liability  successfully, 
provided  such  party  understood  the  circumstances  under  which  he 
signed.^  Still  less  does  such  addition  release  the  party  last  signing 
if  the  principal  does  not  resist  the  enforcement  of  liability  against 
himself.'  Other  authorities  hold  that  the  addition  of  a  surety  with- 
out the  principal's  consent  does  not  discharge  the  principal.^    The 


Browning  v.  Gosnell,  91  la.  448,  59  N. 
W.  340;  Wallace  v.  Jewell,  21  O.  S. 
163,  8  Am.  Rep.  48. 

Contra,  Brej  v.  Hagan,  110  Ky.  566, 
96  Am.  St.  Rep.  464,  62  S.  W.  1. 

4  Holt  County  v.  Scott,  63  Neb.  176, 
73  N.  W.  681  (especially  where  the 
later  sureties  are  rejected). 

5  Bowser  v.  Rendell,  31  Ind.  128. 

•  McCaughey  v.  Smith,  27  N.  Y.  39. 
(Held  by  a  divided  court,  a  majority 
of  which  did  not  agree  on  any  legal 
proposition  not  to  discharge  an  in- 
dorser.)  Hecker  y.  Mahler,  64  O.  S. 
398,  60  N.  E.  565. 

1  Alabama.  Brown  v.  Johnson,  127 
Ala.  292,  86  Am.  St.  Rep.  134,  51  L.  R. 
A.  403,  28  So.  679  [overruling  Mont- 
gomery Railroad  Co.  v.  Hurst,  9  Ala. 
613;  Rudolph  y.  Brewer,  96  Ala.  189, 
11  So.  314]. 

Illinois.  Soaps  v.  Eichberg,  42  HI. 
•App.  376. 

Indiana.  Nicholson  v.  Combe,  90 
Ind.  615,  46  Am.  Rep.  229. 


Kentucky.  Shipp  v.  Suggett,  48  Ky. 
(9  B.  Mon.)  5;  Singleton  v.  McQuerry, 

85  Ky.  41,  2  S.  W.  652. 

Missouri.  Lunt  v.  Silver,  6  Mo.  App. 
186. 

Texas.  Harper  v.  Stroud,  41  Tex. 
367;  Ford  y.  Bank  (Tex.  Civ.  App.), 
34  S.  W.  684. 

2  Favorite  v.  Stidham,  84  Ind.  423; 
Hamilton  v.  Hooper,  46  la.  515,  26  Am. 
Rep.  161;  Browning  v.  Gosnell,  91  la. 
448,  59  N.  W.  340. 

•  Brownell  v.  Winnie,  29  N.  Y.  400, 

86  Am.  Dec.  314. 

4  Alabama.  Montgomery  Railroad  Go. 
y.  Hurst,  9  Ala.  513;  Rudulph  y.  Brew- 
er, 96  Ala.  189,  11  So.  314. 

Kentucky.     Evans  v.  Partin    (Ky.), 

66  S.  W.  648. 

Michigan.      Union    Banking    Co.    y. 

Martin,  113  Mich.  621,  71  N.  W.  867. 

Kebraska.  Bank  y.  Job,  48  Neb.  774, 

67  N.  W.  781;  Royse  y.  Bank,  50  Neb. 
16,  69  N.  W.  301. 

Ohio.  Hecker  v.  Mahler,  64  O.  8. 
398,  60  N.  K.  656. 
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English  courts  at  first  held  that  such  addition  did  not  discharge 
the  original  maker ; '  but  this  case  was  subsequently  overruled  and 
the  view  that  the  principal  was  discharged  was  adhered  to.*  The 
supreme  court  of  the  United  States  has  laid  down  the  rule  that  the 
addition  of  the  name  of  a  surety  does  not  discharge  the  principal.^ 
The  real  question  involved  was  whether  such  alteration  discharged 
a  mortgage  given  to  secure  such  altered  note,  and  it  was  held  that 
the  mortgage  was  not  discharged.  Accordingly,  the  holding  in 
Mersman  v.  Werges  has  subsequently  been  treated  as  an  obiter  by 
the  circuit  court;*  but  this  case  was  reversed  by  the  circuit  court 
of  appeals.'  The  additional  signature  in  this  case  was,  however, 
that  of  a  guarantor,  which  is  not  a  material  alteration. 

§  3097.  Addition  or  mutilation  of  seal.  The  fundamental  clas- 
sification of  contracts  at  common  law  was  into  formal  contracts, 
which  included  the  contracts  under  seal  and  simple  contracts.  The 
addition  or  the  mutilation  of  a  seal  has  always  been  regarded  as  a 
material  alteration  where  the  seal  had  its  common-law  effect,  or 
where  by  statute  a  sealed  instrument  was  in  any  way  different 
from  an  instrument  not  under  seal.^  The  addition  of  a  seal  to  an 
instrument  which  was  executed  as  a  simple  instrument  is  a  material 
alteration,^  as  where  such  addition,  if  operative,  would  render  the 
instrument  subject  to  a  different  statute  of  limitations  from  that 
which  was  applicable  to  a  sealed  instrument.* 


•  Catton  V.  Simpson,  8  Ad.  &  El. 
136. 

•  Gardner  v.   Walsh,  5  El.   &  Bl.   83. 
7  Mersman  v.  Wer^efl,  112  V.  P.  13!>, 

28  L.  ed.  641.  (The  added  sijTnature 
wafl  a  forpery  of  the  name  of  the  mak- 
er's wife.) 

•  Bank   v.  Weidenberk,   87   T^ed.   271. 

•  Bank  v.  Weidenbock,  97  Fed.  896, 
38  C.  C.  A.  131. 

1  England.  Matlieweon's  Case,  5 
Coke  22b  (except  as  to  seal  of  obligor 
under  a  several  contract).  Seaton  v. 
Henson,  2  Show.  29. 

United  States.  I'nited  States  v. 
Linn,  42  U.  S.  (1  How.)  104,  11  L.  ed. 
64. 

Massachusetts.  Warring  v.  Wil- 
liams, 25  Mass.    (8  Pick.)   322. 

Michigan.  Pawaon  v.  Davidson,  49 
Mich.  607.  14  N.  W.  56.5. 

New  York.  Farmer*?'  T.oan  &  Trust 
Co.  V.  Riefke,  144  N.  Y.  354,  39  N.  E. 
358. 


Pennsylvania.  Kittenhouse  v.  Lever- 
ing, 6  Watts.  &  S.  (Pa.)  IflO;  Bowman 
V.  Berkey,  250  Pa.  St.  327,  103  Atl.  49; 
Bowman  v.  Berkey,  262  Pa.  St.  411, 
105  Atl.  557. 

West  Virginia.  Piercy  v.  Piercy,  6 
W.  Va.  199. 

2  United  States.  United  States  v. 
Linn,  42  U.  S.  (1  How.)  104,  11  L.  ed. 
64. 

Massachusetts.  Warring  v.  Wil- 
liams, 25  Mass.   (8  Pick.)  322. 

Michigan.  Bawf^on  v.  Davidson,  49 
Mich.  607,  14  N.  W.  565. 

New  York.  Farmers'  Loan  &  Trust 
Co.  V.  Siefke,  144  N.  Y.  354,  39  N.  E. 
358. 

Pennsylvania.  Bowman  v.  Berkey, 
259  Pa.  St.  327.  103  Atl.  49;  Bowman 
V.  Berkey,  262  Pa.  St.  411,  105  Atl. 
557. 

3  Bowman  v.  Berkey,  269  Pa.  St.  327, 
103  Atl.  49. 
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Since  the  accidental  mutilation  of  a  seal  without  the  fault  of 
any  of  the  parties  to  the  instrument  operated  as  a  discharge  thereof 
by  the  original  common-law  rule,*  the  intentional  act  of  a  party  in 
tearing  off  the  seal  operated  as  a  material  alteration.* 

§3098.  Ohange  in  attesting  witnesses.  Adding  the  names  of 
attesting  witnesses,  where  such  addition  may  in  any  way  change 
the  legal  effect  of  the  instrument,^  as  where  execution  may  be 
proved  by  such  witness  or  by  proof  of  his  signature  if  he  is  dead 
or  beyond  seas,^  or  such  addition  may  prolong  the  period  of 
limitations,*  or  removing  the  name  of  a  subscribing  witness  placed 
there  originally,*  is  a  material  alteration. 

§3099.  Change  in  date.  Changes  in  the  date  of  the  instru- 
ment,^ either  antedating^  or  postdating*  it;  or  a  change  in  the 


4  See  §  1164. 

BMathewson'e  Case,  6  Coke  22b  (ex- 
cept as  to  mutilation  of  seal  of  several 
obligor) ;  Seaton  v.  Henson,  2  Show. 
29;  Rittenhouse  v.  Levering,  6  Watts 
&  S.  (Pa.)  190;  Piercy  v.  Piercy,  5 
W.  Va.  109. 

1  White  Sewing  Machine  Co.  v. 
Saxon,  121  Ala.  399,  25  So.  784; 
Brackett  v.  Monntfort,  11  Me.  115; 
Homer  v.  Wallis,  11  Mass.  300,  6  Am. 
Dec.  160;  Adams  v.  Frye,  44  Masse. 
(3  Met.)   103. 

Contra,  Black  well  v.  Lane,  20  N.  Car. 
(4  Dev.  &  B.  L.)  113,  32  Am.  Uec. 
675;  Foust  v.  Renno,  8  Pa.  St.  378; 
Henning  v.  Werkheiser,  8  Pa.  St.  618; 
Marshall  v.  Gougler,  10  Sdrg.  &  R. 
(Pa.)  164;  Shiffer  v.  Moeier,  225  Pa. 
St.  652,  24  L.  R.  A.  (N.S.)  1155,  74 
Atl.  426;  Swank  v.  Kaufman,  255  Pa. 
St.  316,  L.  R.  A.  1017D,  826,  90  Atl. 
1000;  Fuller  v.  Green,  64  Wis.  159,  54 
Am.  Rep.  600,  24  N.  W.  007. 

2  White  Sewing  Machine  Co.  v. 
Saxon,  121  Ala.  31)0,  25  So.  784;  Swank 
V.  Kaufman,  255  Pa.  St.  316,  L.  R.  A. 
1917D,  826,  99  Atl.  1000. 

3  Homer  v.  Wallis,  11  Mass.  309,  6 
Am.  Dec.  169. 

4Sharpe  v.  Bagwell,  16  X.  Car.  (1 
Dev.  Eq.)  115. 

1  United  States.  Wood  v.  Steele.  73 
U.   S.    (6  Wall.)    80,   18  L.  ed.   725. 


Alabama.  Lesser  v.  Scholze,  93  Ala. 
338,  9  So.  273. 

Maryland.  Mitchell  v.  Ringgold,  3 
Harr.  &  J.  (Md.)   150,  5  Am.  Dec.  433. 

Michigan.  Johnson  v.  Johnson,  66 
Mich.  625. 

Missouri  McMurtrey  v.  Sparks,  71 
Mo.  App.  126. 

Montana.  McMillan  v.  IlefTcrlin,  18 
Mont.  385,  45  Pac.  548. 

Nebraska.  Brown  v.  Straw,  6  Neb. 
536,  29  Am.  Rep.  360. 

New  Jersey.  Bodine  v.  But'^,  82  N. 
J.  L.  662,  40  L.  R.  A.  (N.S.)  05,  82 
Atl.  901. 

New  York.  Rogers  v.  Vo^burgh,  8/ 
N.  Y.  228. 

Ohio.  Newman  v.  King,  5t  0.  S. 
273,  56  Am.  St.  Rep.  705,  35  L.  R.  A. 
471,  43  N.  E.  683. 

Pennsylvani«i.  Stephens  v.  Graham, 
7  Serg.  &  R.  (Pa.)  505,  10  Am.  Dec. 
485. 

Texas.  Boll  v.  Boyd,  76  Tex.  133, 
13  S.  W.  232. 

Vermont.  Barton  Savings  Bank  & 
Trust  Co.  V.  Stephenson,  87  Vt.  433, 
51  L.  R.  A.    (N.S.)   346,  89  Atl.  639. 

2Seebold  v.  Tatlie,  76  Minn.  131,  78 
N.  W.  967. 

3Boulton  V.  Langmuir,  2*  Ont.  App. 
618;  Wood  v.  Steele,  73  V.  S.  (6 
Wall.)    80,   18  L.   ed.  725;    Newman  v. 
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period  of  maturity,  making  maturity  come  earlier*  or  later*  than 
that  fixed  by  the  original  contract ;  changing  the  period  for  which 
interest  is  to  run,  either  making  it  begin  earlier,^  as  by  changing 
the  period  of  interest  from  '*from  maturity"  to  "from  date,"' 
or  by  delaying  it,'  adding  *' fixed,"  which  excludes  days  of  grace;' 
or  adding  that  certain  orders  should  be  filled  in  thirty  days,^*  are 
all  material  alterations.  A  change  of  the  time  of  performance 
from  a  certain  number  of  days  to  '*a  reasonable  time,"  is  a  material 
alteration,^^  apparently  without  regard  to  the  question  of  the  actual 
change  in  the  time  for  performance."  Inasmuch  as  the  original 
contract  was  to  be  performed  according  to  its  terms  in  a  certain 
time,  and  the  question  of  a  reasonable  time  is  a  question  of  fact, 
such  an  alteration  should  be  regarded  as  material,  even  if  in  the 
particular  case  the  two  diflferent  periods  of  time  happened  to 
coincide. 

If  a  date  is  marked  out,  and  another  date  is  written  above  it, 
it  will  be  presumed  that  such  change  is  intended  as  an  alteration 
of  the  instrument,  and  not  merely  as  a  memorandum  showing  the 
time  from  which  interest  is  to  be  computed." 

Change  of  a  date  in  a  renewal  instrument  is  material  as  to  the 
parties  who  do  not  assent  thereto,  at  least  if  they  were  not  liable 
on  the  original  instrument,  although  such  date  is  changed  for  the 
purpose  of  making  the  new  instrument  bear  interest  from  the  time 
to  which  interest  had  been  paid  on  the  original  instrumentj* 


King,  54  O.  8.  273,  ^6  Am.  St.  Rep. 
705,  35  L.  R.  A.  471,  43  N.  E.  683. 

4  Hartley  v.  Corboy,  160  Pa.  St.  23, 
24  Atl.  295;  Crockett  v.  Thomason,  37 
Tenn.    (5  Sneed)  342. 

•  Stayner  v.  Joice,  82  Ind.  35;  Bank 
V.  Payne  (Ky.),  42  S.  W.  736;  Flani- 
gan  y.  Phelps,  42  Minn.  186,  43  N.  W. 
1113;  Baoon  t.  Theiss,  —  Mo.—,  208 
S.  W.  254. 

•  Brooks  y.  AUen,  62  Ind.  401. 
TSheley   y.    Sampson,  6   Kan.   App. 

465,  46  Pac.  094. 

tCoburn  y.  Webb,  56  Ind.  96,  26 
Am.  Rep.  15. 


ISteinau  y.  Moody,  100  Gkk.  136,  28 
S.  E.  30. 

10  United  States  Glass  Co.  y.  Bottle 
Co.,  81  Fed.  993. 

11  Robertson  y.  Southwestern  Co., 
136  Ark.  417,  206  S.  W.  755. 

12  Robertson  y.  Southwestern  Co, 
136  Ark.  417,  206  S.  W.  755. 

19  Barton  Sayings  Bank  &  Trust  Go. 
y.  Stephenson,  87  Vt.  433,  51  L.  R.  A. 
(N.S.)    346,  89  Atl.  639. 

14  Barton  Savings  Bank  &  Tnut  Co. 
y.  Stephenson,  87  Vt.  433,  61  L.  R.  A. 
(N.S.)    346,   89  Atl.   639. 
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§  3100.  Change  in  subject-matter.  A  change  in  the  amount  of  the 
instrument,^  either  increasing  the  amount  of  the  note,*  or  decreasing 
it,'  changing  a  recital  in  a  note  that  it  was  given  for  the  purchase 
price  of  buildings  **on''  lot  one  so  as  to  read,  **and"  lot  one;* 
adding  to  an  insurance  policy  after  loss  that  it  covers  ''shelving 
counters  and  drawers,"  even  though  the  loss  on  the  building  alone 
exceeds  the  face  of  the  policy;*  or  adding  property  to  a  bill  of 


1  England.  Scholfield  v.  Londesbor- 
ough  [1S05],  1  Q.  B.  636. 

Alabama.  Green  v.  8need,  101  Ala. 
205,  46  Am.  St.  Rep.  119,  13  So.  277. 

Arkansaa.  Fordyce  v.  Kosminski, 
49  Ark.  40,  4  Am.  St.  Rep.  18,  3  S. 
W.  892. 

niinois.  Keller  v.  State  Bank,  — 
ni.  — ,  127  N.  E.  94. 

Indiana.  Johnston  v.  May,  76  Ind. 
293. 

Iowa.  Knoxville  National  Bank  v. 
Clark,  61  la.  264,  33  Am.  Rep.  129, 
1  N.  W.  491. 

Kansas.  Herington  Bank  v.  Wan- 
gerin,  65  Kan.  423,  50  L.  R.  A.  717, 
70  Pac.  330. 

Maryland.  Burrows  v.  Klunk,  70 
Md.  451,  14  Am.  St.  Rep.  371,  3  L.  R. 
A.  576,  17  Atl.  378. 

Massachusetts.  Doane  v.  Eldridge,  82 
Mass.  (16  Gray)  254;  Wade  v.  Withing- 
ton,  83  Mass.  (1  AU.)  561;  Greenfield 
Savings  Bank  y.  StoweU,  123  Mass. 
196,  25  Am.  Rep.  67;  Cape  Ann  Na- 
tional Bank  v.  Burns,  129  Mass.  596. 

ICnnesota.  Warder,  Bushnell  & 
Glessner  Co.  v.  Willyard,  46  Minn. 
631,  24  Am.  St.  Rep.  250,  49  N.  W. 
300. 

Missouri..  Highland  Investment  Co. 
V.  Kansas  City  Computing  Scales  Co., 
277  Mo.  365,  209  S.  W.  895. 

Hew  Mexico.  Ruby  v.  Talbott,  5  N. 
M.  251,  3  L.  R.  A.  724,  21  Pac.  72. 

Ohio.  Merrick  v.  Boury,  4  O.  S.  60; 
Portage  County  Branch  Bank  v.  Lane, 
8  O.  S.  406. 

South  Dakota.  Searles  v.  Seipp,  6 
S.  D.  472,  61  N.  W.  804. 

Washington.  Washington  Finance 
Corporation  v.  Glass,  74  Wash.  663,  46 
L.  B.  A.  (N.S.)  1043,  134  Pac.  480. 


Wisconsin.  Matteson  v.  Ellsworth, 
33  Wis.  488,  14  Am.  Rep.  766. 

2  England.  Scholfield  v.  Londes- 
borough  [1895],  1  Q.  B.  536. 

Alabama.  Green  v.  Sneed,  101  Ala. 
205,  46  Am.  St.  Rep.  119,  13  So.  277. 

Arkansas.  Fordyce  v.  Kosminski,  49 
Ark.  40,  4  Am.  St.  Rep.  18,  3  S.  W. 
892. 

Iowa.  Knoxville  National  Bank  v. 
aark,  51  la.  264,  33  Am.  Rep.  129,  1 
N.  W.  491. 

Kansas.  Herington  Bank  v.  Wan- 
gerin,  65  Kan.  423,  59  L.  R.  A.  717, 
70  Pac.  330. 

Maryland.  Burrows  v.  Klunk,  70 
Md.  451,  14  Am.  St.  Rep.  371,  3  L.  R. 
A.  576,  17  Atl.  378. 

Massachusetts.  Wade  v.  Wi thing- 
ton,  83  Mass.  (1  All.)  561;  Greenfield 
Savings  Bank  v.  Stowell,  123  Mass. 
196,  25  Am.  Rep.  67;  Cape  Ann  Na- 
tional Bank  v.  Bums,  129  Mass.  596. 

Minnesota.  Warder,  Bushnell  & 
Glessner  Co.  v.  Willyard,  46  Minn.  531, 
24  Am.  St.  Rep.  250,  49  N.  W.  300. 

Missouri  Highland  Investment  Co. 
V.  Kansas  City  Computing  Scales  Co., 
277  Mo.  365,  209  S.  W.  895. 

New  Mexico.  Ruby  v.  Talbott,  5  N. 
M.  251,  3  L.  R,  A.  724,  21  Pac.  72. 

South  Dakota.  Searles  v.  Seipp,  6 
R.  D.  472,  61  N.  W.  804. 

Wisconsin.  Matteson  v.  Ellsworth, 
33  Wis.  488,  14  Am.  Rep.  766. 

3  Keller  v.  State  Bank,  —  111.  — ,  127 
N.  E.  94;  Johnston  v.  May,  76  Ind. 
293;  Doane  v.  Eldridge,  82  Mass.  (16 
Gray)  254;  Portage  County  Branch 
Bank  v.  Lane,  8  0.  S.  405. 

4  Richardson  v.  Fellner,  9  Okla.  613, 
60  Pac.  270. 

5  Phoenix  Insurance  Co.  v.  Mc- 
Keman,  100  Ky.  97,  37  S.  W.  490. 
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sale'  or  eliattel  mortgage^  are  all  matorial  alterations.  Inserting 
the  word  **gold"  before  **dollars"  in  a  promise  to  pay  money,  is 
a  material  alteration.*  So  adding  over  a  blank  indorsement:  **For 
value  received  we  hereby  guarantee  the  payment  of  the  within  note 
and  waive  presentment  for  payment,  demand,  and  notice  of  pro- 
test," and  '*to  be  exchanged  for  railroad  bonds,''  are  both  material 
alterations.*  The  act  of  the  grantee  in  causing  a  change  in  a  deed, 
which  reduces  the  amount  of  a  mortgage  indebtedness  which  the 
grantee  assumes  and  agrees  to  pay,  is  a  matorial  alteration.^'  The 
act  of  the  holder  of  a  note  and  mortgage,  in  forging  the  maker's 
name  to  interest  notes  and  in  attaching  them  to  the  principal  note, 
is  a  material  alteration  of  such  note.^^  After  a  mortgage  has  been 
executed  and  delivered,  the  addition  of  a  clause  providing  for 
insurance  without  the  consent  of  the  mortgagor,  is  a  material 
alteration J^  The  indorsement  of  a  fictitious  credit  upon  a  note, 
so  as  to  reduce  the  amount  which  appears  to  be  due  thereon,  is  a 
material  alteration.^' 

§3101.  (Jhange  in  rate  of  interest.    A  change  in  the  rate  of 
interest,^    increasiu":'   or  diminishing'   the   rate;    or   insertinjr   the 


6  Bahl)  V.  (leu son,  10  Sor*:j.  &  R. 
{Vi\.\  4\*l  l;i  Am.  !)(><•.  08». 

7  Bacon  v.  Hooker,  177  Mas<.  IJ.T),  Mi 
Am    St.  Hep.  270,  58  N    E.  107S. 

SFoxworthv  v.  Colbv.  64  Neb.  210, 
02  L.  K.  A.  'MKi,  89  N.  \V.  800. 

SHartnett  v.  Holdrcjj^c  (Neb.).  07  N. 
\V.  443. 

10  Hurt  V.  Stout,  103  Kan.  54,  ISl 
T^ic.  623. 

11  Bacon  v.  Theis*;.  —  Mo.  — ,  208 
S.  W.  254  (time  of  maturity  was  rHo 
altered). 

12Frazier  v.  Crook,  —  Mo.  — ,  204 
S.  W.   392 

13  Highland  Investment  Co.  v.  Ivan- 
vps  City  Com  put  in  j(  Scales  Co.,  277 
Mo.  365,  209  S.  \V.  895;  Wa^hinjitou 
Finance  Cor|X)ration  v.  Glass,  74  Wash. 
r.->3,  46  L.  R.  A.   (N.S.)    1043,  134  Pac. 


4^\). 


1 1llinois.  Merritt  v.  Dewey,  218  HI. 
;V9.  2  L.  R.  A.  (X.S.)  217,  75  N.  E. 
1P66. 

Indiana.  Shankt«  v.  Albert,  47  Ind. 
i61;  Schnewind  v.  Racket,  54  Ind.  248; 
Bowman  v.  Mitchell,  79  Ind.  84. 


Kansas.  Xew  York  Life  Insurance 
Co.  V.  Martindale,  75  Kan.  142,  121 
Am.  St.  Rep.  362,  21  L.  R.  A.  (N.S.) 
]!)45,  sa  Pac.  559;  Kddington  v.  Mc- 
Leod.  S7  Kan.  426,  41  L.  R.  A.  (N.S  ) 
230.   124   Pac.   163. 

Michigan.  Ilolmen  v.  Trumper,  22 
Mich.  427,  7   Am.  Rep.  661. 

Ohio.  Harsh  v.  Klepper,  28  O.  S. 
200. 

Pennsylvania.  Boustead  v.  Cuyler, 
116  Pa.  St.  551,  8  Atl.  548;  Citizens' 
National  Bank  v.  Winiams.  174  Pa. 
St.  66,  35  L.  R.  A.  464,  34  All.  303; 
Scliroyer  v.  Thompson,  262  Pa.  St. 
282,  105  Atl.  274. 

2  Palmer  v.  Poor,  121  Ind.  135,  6  L. 
R.  A.  469,  22  N.  E.  984;  Harsh  v. 
Klepper,  28  O.  S.  200;  Sanders  v.  Baji- 
well,  32  S.  Car.  238,  7  L.  R.  A.  743,  10 
S.  E.  946. 

3  New  York  Life  Insurance  Co.  v. 
Martindale,  75  Kan.  142,  121  Am.  St. 
Rep.  362.  21  L.  R.  A.  (N.vS.)  1045,  88 
Pac.  5.')9:  Keene  v.  Weeks,  19  R.  I. 
309,  33  Atl.  446. 
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rate  or  interest  v.  Iiieli  Ijiul  been  loft  blank,  if  the  rate  inserted  is 
difl'ercnt  from  the  legal  rate ;  *  or  adding  a  clause  increasing  the 
interest  rate  after  maturity ;  *  adding  an  interest  clause  ^vhere 
there  was  none  before,*  or  erasing  an  interest  clause  that  Avas 
originally  inserted,^  is  a  material  alteration.  The  insertion  of  a 
provision  for  the  payment  of  interest  on  overdue  interest,  is  a 
material  alteration.^  If  the  rate  of  interest  "Nvhieh  is  fixed  by  the 
original  note  is  altered  so  as  to  increase  such  rale,  the  alteration 
is  material,  even  though  the  rate  as  altered  is  in  excess  of  the 
statutory  rate,  and  although  only  the  original  amount  of  interest 
can  be  recovered,  even  on  the  instrument  as  thus  modified.*  If  an 
instrument  is  executed  and  the  rate  of  interest  is  left  blank  therein, 
the  insertion  of  a  rate  in  such  blank  is  a  material  alteration,  even 
if  the  amount  inserted  is  less  than  the  amount  which  the  instru- 
ment Avould  bear  if  such  blank  had  been  left.^'  If  the  original 
instrument  provides  that  it  shall  bear  interest  at  **ten  per  cent, 
annually,"  the  insertion  of  the  word  **paid"  between  the  w^orda 
**I)er  cent.''  and  ** annually,''  is  a  material  alteration.^^  On  the 
other  hand,  in  a  case  in  which  the  original  note  provided  that  it 
bore  ** interest  at  the  rate  of  ten  per  cent.,*'  the.  addition  of  the 
word  **annulilly"  was  held  not  to  be  a  material  alteration,  since 
it  did  not,  in  its  altered  form,  mean  that  interest  was  payable 
annually,  and  since  the  percentage  named  w^ould  have  been  re- 
garded as  the  annual  rate  of  interest  w^ithout  such  modificatio?i." 

§3102.  Change  in  negotiability.  Any  modification  of  the  terms 
of  a  written  instrument  which  aflfects  its  negotiability,  amounts 
to  a  material  alteration.^     The  most   common   form    of  ?!  Iteration 


4IToopes  V.  Collingwootl,  10  Coin. 
1U7,  3  Am.  St.  Rep.  565.  13  Pac.  90'); 
Oerr  v.  Keaough,  96  la.  307,  65  X.  W 
330;  New  York  Life  Insurance  Co.  v. 
Martindale,  75  Kan.  142,  121  Am.  Rt. 
Rep.  362,  21  L.  R.  A.  (N.S.)  1045,  8S 
Pac.  550;  Draper  v.  Wood,  112  Mass. 
315,  17  Am.  Rep.  02. 

8  Farmers'  &  Merchants'  National 
Bank  v.  Novieh,  80  Tex.  381,  34  S.  W. 
014. 

6  Bowman  v.  Mitche'l.  79  Tml.  84; 
Jones  V.  Bangs,  40  O.  S.  13!),  4S  Am. 
Pep.  664;  Gettysburg  National  Bank 
V.  Cliisolm,  169  Pa.  St.  564,  47  Am.  St. 


Rep.  020,  32  Afl.  :"">:  MoV^-  v.  T.'y, 
73  Tenn.   (5  U\\ »   4:)  I 

7  Moore   v.   Uutrliinson.   CO   M>    -!2'). 

•  Schroyer  v.  Thompson,  262  Pa.  St. 
CS2,  105  Atl    274. 

9  Harsh   v.   Klepper,  28   0.   S.   200. 

10  New  York  Life  Insurance  Co.  v. 
Martindale,  75  Kan.  142,  121  Am.  St. 
Pep.  362,  21  L.  R.  A.  (N.S.)  1045,  83 
Pac.  550. 

tl  Patterson  v.  McNeely.  16  O.  S.  348 

"Leonard  v.  Phillips,  30  Mich.   182. 

1  Canada.  Bank  v.  WTiarton,  27  N. 
S.  67. 

Delaware.  TTollis  v.  Vandegrift,  5 
Houst.  (Del.)  521. 
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of  this  sort  is  the  alteration  which  changes  a  non-negotiable  con- 
tract into  a  negotiable  contract.  Alteration  of  this  sort  is  always 
regarded  as  material.*  Adding  the  words  **or  order''*  or  the 
words  *  *  or  bearer"  *  to  the  name  of  the  payee  of  an  instrument  which 


Georgia.  Scott  v.  Walker,  Dudley 
(Ga  )  243;  McCauley  v.  Gordon,  64 
Ga.  221,  37  Am.  Rep  68;  Burch  v. 
Daniel,  101  Ga.  228,  28  R.  E.  «22. 

Iowa.  Needles  v.  ShafTer,  60  la.  65; 
Builders'  Lime  &  Cement  Co.  v. 
Weimer,  170  la.  444,  151  N.  W.  100. 

Kentucky.  Jolinson  v.  Bank,  41  Ky. 
(2  B.  Mon.)  310;  Harrison  v.  Union 
Store  Co.,  179  Ky.  672,  201  S.  W.  31. 

Maine.  Cros6well  v.  Labree,  61  Me. 
44,  10  Am.  St.  Rep.  238,  16  AtL  331. 

Massachusetts.  Belknap  v.  Bank, 
100  Mass.  376,  97  Am.  Dec.  105. 

Michigan.  Kawson  v.  Davidson,  49 
Mich  607,  14  N.  W.  565;  Toledo  Scale 
Co.  V.  Gogo,  186  Mich.  442,  152  N.  W. 
1046. 

Mississippi.  Simmons  v.  Atkinson, 
60  Miss.  862,  23  L.  B.  A,  509,  12  So. 
263. 

Nebraska.  Walton  Plow  Co.  v. 
Campbell,  35  Neb.  173,  16  L.  R.  A.  40S, 
52  X.  W.  88.3. 

New  Hampshire.  Haines  v.  Den- 
nett, 11  N.  H.  180. 

New  York.  Booth  v.  Towers,  56  N. 
y.  22. 

Ohio.  Marshall  v.  Wilhite,  4  O.  C.  C. 
203,  2  O.  C.  D.  500. 

South  Carolina.  Pepoon  v.  Stagg,  1 
Kott.  &  McC.  (S.  Car.)  102;  First 
National  Bank  v.  Wood,  109  S.  Car. 
70,  L.  R.  A.  1918D,  1061,  95  S.  E.  140. 

Tennessee.  McDaniel  v.  Whitsett, 
96  Tenn.  10,  33  S.  W.  567. 

Texas.  Taylor  v.  Moore  (Tex.),  20 
S.  W.  53. 

Wisconsin.  Union  National  Bank  v. 
Roberts,  45  Wis.  373. 

2  Delaware.  Hollis  y.  Vandegrift,  5 
Houst.  (Del.)  521. 

Georgia.  Scott  v.  Walker,  Dudley 
(Ga.)  243;  McCauley  v.  Gordon,  64 
Ga.  221,  37  Am.  Rep.  68;  Burch  v. 
Daniel    101  Ga.  228,  28  S.  £.  622. 


Iowa.  Builders'  Lime  &  Cement  Co. 
V.  Weimer,  170  la.  444,  151  N.  W.  100 

Kentucky.  Johnson  v.  Bank,  41  Ky. 
(2  B.  Mon.)  310;  Harrison  ▼.  Union 
Store  Co..  179  Ky.  672,  201  S.  W.  31. 

Maine.  Croswell  v.  Labree,  81  Me. 
44,  10  Am,  St.  Rep.  238,  16  Atl.  331. 

Michigan.  Toledo  Scale  Co.  v.  Gogo, 
186  Mich.  442,  152  N.  W    1046. 

Mississippi.  Simmons  v.  Atkinson, 
69  Miss.  862,  23  L.  R.  A.  599,  12  So. 
263. 

Nebraska.  Walton  Plow  Co.  v. 
Campbell,  35  Neb.  173,  16  L.  R.  A. 
468,  52  N.  W.  883. 

New  Hampshire.  Haines  v.  Den- 
nett, 11  N.  H.  180. 

South  Carolina.  Pepoon  v.  Stagg,  1 
Nott.  &  McC.  (S.  Car.)  102;  First  Na- 
tional Bank  v.  Wood,  loio  S.  Car.  70, 
L.  R.  A.  1918D.  1061,  95  S.  E.  140. 

Tennessee.  IMcDaniel  v.  Whitsett, 
06  Tenn.  10,  33  S.  W.  567. 

Texas.  Taylor  v.  Moore  (Tex.),  20 
S.  W.  53. 

Wisconsin.  Union  National  Bank  v. 
Roberts.  4.')  Wi.s    373. 

8  Delaware.  Hollis  v.  Vandegrift,  5 
Houst.   (Del.)   521. 

Georgia.  Burch  v.  Daniel,  101  Ga. 
228,  28  S.  E.  622. 

Kentucky.  John^^on  v.  Bank,  41  Ky. 
(2  B.  Mon.)   310. 

Hew  Hampshire.  Haines  v.  Dennett, 
11  N.  H.  180. 

South  Carolina.  Pepoon  v.  Stagg,  1 
Nott.  &  McC.  (S.  Car.)  102. 

Texas.  Taylor  v.  Moore  (Tex.),  20 
R.  W.  53. 

4  Georgia.  Scott  v.  Walker,  Dudley 
(Ga.)  243;  McCauley  v.  Gordon,  64  Ga. 
221,  37  Am.  Rep.  68. 

Iowa.  Builders'  Lime  &,  Cement  Co. 
V   Weimer,  170  la.  444,  151  N.  W.  100. 

Kentucky.  Johnson  v.  Bank,  41  Ky 
(2  B    Mon.)  31C. 
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thereby  is  made  negotiable,  or  changing  the  words  **or  order"  to 
**or  bearer,"*  or  inserting  ** jointly  and  severally"*  are  material 
alterations. 

From  the  nature  of  the  case,  alteration  which  changes  a  nego- 
tiable instrument  into  a  non-negotiable  instrument,  is  much  rarer; 
but  alteration  of  this  sort  has  been  held  to  be  material.^ 

§  3103.  Change  in  place  of  performance.  A  change  as  to  the 
place  of  performance,^  such  as  the  addition  of  a  specific  place  of 
performance  to  an  instrument  which  had  contained  no  such  pro- 
vision,' or  such  as  making  a  note  payable  at  a  certain  bank,*  or 
adding  a  provision  that  delivery  of  goods  sold  sho\ild  be  made  to 
a  common  carrier,*  is  a  material  alteration. 


Maine.  Croswell  v.  Lnbrcc,  81  Mc. 
44,  10  Am.  St.  Rep.  238,  16  Atl    331. 

Mississippi.  Simmons  v.  Atkinson, 
69  Mies.  862,  23  L.  R.  A.  500,  12  So. 
263. 

.  Nebraska.  Walton  Plow  Co.  v. 
Campbell,  35  Neb.  173,  10  L.  R.  A.  4G8, 
52  N.  \V.  883. 

South  Carolina.  First  National 
Bank  v.  Wood,  109  S.  Car.  70,  L.  R.  A. 
1918D,  1061,  05  S.  E.  140. 

Tennessee.  McDaniel  v.  AMiit^elt, 
96  Tenn.  10,  33  S.  W.  567. 

•  Iowa.  Needles  v.  Shaffer,  GO  Ta. 
65. 

Massachusetts.  Belknap  v.  Bank, 
100  Mass.  376,  97  Am.  Dec.  105. 

New  York.  Booth  v.  Powers,  56  N. 
Y.  22. 

Ohio.  Marshall  v.  Wilhite,  4  O.  C.  C. 
203,  2  O.  C.  D.  500. 

Wisconsin.  Union  National  Bank  t. 
Roberts,  45  Wis.  373. 

•  Bank  v.  Wharton,  27  N.  S.  67, 
7Raw8on  v.  Davidson,  49  Mich.  607, 

14  N.  W.  565. 

In  this  case,  however,  the  alteration 
which  rendered  the  instrument  non- 
negotiable  consisted  in  the  addition 
of  a  seal;  and,  apart  from  questions 
of  negotiability,  an  alteration  of  this 
Aort  is  held  to  be  material. 

Bee  §  3097. 


1  Alabama.  Winter  v.  Poo],  100  Ala. 
503,  14  So.  411. 

Illinois.  Pahlman  v.  Taylor,  75  111. 
620. 

Indiana.  McCoy  v.  Lockwood,  71 
Ind.  319. 

Iowa.  Charlton  v.  Reed,  61  la.  166, 
47  Am.  Rep.  808,  16  N.  W.  64. 

North  Dakota.  Eaton  v.  Delay,  32 
N.  D.  328,  L.  R.  A.  1916D,  528,  155  N. 
W.  644  Kobiter). 

Ohio.  Sturges  v.  Williame,  9  O.  S. 
443,  75  Am.  Dec.  473. 

2Pelton  V.  San  Jacinto  Lumber  Co., 
fl3  Cal.  21,  45  Pac.  12;  Simmons  v. 
Atkinson,  69  Miss.  862,  23  L.  R.  A. 
599,  12  So.  263;  Woodworth  v.  Bank 
of  America,  19  Johns.  (N.  Y.)  391,  10 
Am.  Dec.  239;  Sturges  v.  Williams,  9 
O.  S.  443,  75  Am.  Dec.  473. 

•  Pope  V.  Bank,  .23  Ind.  App  210,  54 
N.  E.  835;  Woodworth  v.  Bank,  19 
Johns.  (N.  Y.)  391,  10  Am.  Dec.  239; 
Sturges  V.  Williams,  9  O.  S.  443. 

4  Brady  v.  Coal  Mining  Co.,  106  Fed. 
824,  45  C.  C.  A.  662.  (By  interlining 
"f.  o.  b.  cars  at  mine"  to  show  the 
place  of  delivery.) 

See  also,  Brady  v.  Coal  Mining  Co., 

94  Fed.  28. 
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§  3104.  Other  chang^es  in  written  contracts.  Other  changes  in 
written  contracts  which  modify  the  Icjral  effect  thereof  may  be 
material  alterations.  Thus  a  waiver  of  exemptions  written  over 
a  blank  indorsement,^  adding  ** protest  waived"  to  an  indorsement,* 
or  striking  out  a  provision  for  the  payment  of  attorneys'  fees  for 
collection  in  case  of  default,'  or  striking  out  a  condition  so  as  to 
leave  the  promise  absolute,*  or  adding  **with  difference  of  ex- 
change, "•  are  all  material  alterations.  The  addition  of  a  word, 
such  as  **his,*'  •  which  may  make  the  subject-matter  specific  instead 
of  general,  is  a  material  alteration.  An  interlineation  in  a  note 
to  the  effect  that  a  vendor's  lien  is  reserved  on  the  land  for  which 
the  note  is  given  is  not  an  immaterial  alteration  as  a  matter  of 
law,  since  the  deed  may  have  waived  the  lien.^ 

§  3105.  Immaterial  alterations — ^Body  of  instrument  and  mem- 
oranda. An  immaterial  alteration  is  one  which  does  not  change 
the  legal  effect  of  the  written  instrument.^     The  fact  that  the  party 


Uordan  v.  Long,  109  Ala.  414,  10 
To.  843. 

2  Davis  V.  Eppler,  3S  Kan.  62i),  10 
Pac.  703;  Schwartz  v.  Wilmer,  90  Md. 
136,  44  Ail.  1050. 

3  White  V.  Harris,  69  S.  Car.  65,  104 
Am.  8t.  Rep.  791,  48  S.  E.  41. 

4  Tate  V.  Fletcher,  77  Ind.  102. 
iMerrick  y.  Boury,  4  O.  S.  60. 

i  CoiiBumers'  Ice  Co.  v.  Jennings,  100 
Va.  719,  42  S  E.  879. 

IMcDaniel  ▼.  Whitsctt,  96  Tenn.  10, 
33  S.  W.  6i87. 

1  United  States.  Gordon  v.  Chatta- 
nooga Third  National  Bank,  144  U.  S. 
97,  96  L.  ed.  360. 

Alabama.  Carlisle  v.  Bank,  122  Ala. 
446,  26  8o.   115. 

Idaho.  Exchange  State  Bank  v. 
Taber,  26  Ida.  723,  145  Pac.  1090. 

Indiana.  Huff  v.  Cole,  45  Ind.  300; 
Bucklen  v.  Huff,  53  Tnd.  474. 

Iowa.    Laub  v.  Rudd,  37  la.  617. 

Kentucky.  Bowling  v.  Bowling,  172 
Ky.  32,  188  S.  W.  1070;  Citizens'  SUte 
Bank  v.  Johnson  County,  182  Ky.  531, 
207  S.  W.  8. 

Kaaaachiuetts.  Bank  y.  Hyde,  131 
Mass.  77,  41  Am.  Rep.  193. 


Michigan.  Leonard  v.  Phillips,  39 
Mich.  182. 

Minnesota.  SpieriiTg  v.  Splering,  138 
Minn.  119,  164  N.  W.  683. 

Missovri.  Moore  v.  Bank,  22  Mo. 
App.  684. 

Hebxaaka.  Blenkiron  v.  Rogera,  S7 
Neb.  716,  31  L.  R.  A.  (N.S.)  127,  127 
N.  W.  1062. 

New  York.  Davin  v.  Tsman,  228  N. 
Y.  1,  126  N.  E.  257. 

Korth  Dakota.  Eaton  v.  Delay,  32 
N.  D.  328,  L.  R.  A.  1916D,  528,  155  N. 
W.  644;  Merchants'  National  Bank  ▼. 
Brastmp,  —  N.  D.  — ,  168  N.  W.  42. 

Ohio.  Huntington  t.  Finch,  3  0.  8. 
445;  Holland  v.  Hatch,  15  O.  8.  464. 

Oregon.  First  National  Bank  t. 
Mack,  35  Or.  122,  57  Pac.  326;  Temple 
V.  Harrington,  90  Or.  295,  176  Pac 
430. 

Washington.  Lombardo  ▼.  Lombar- 
dini,  57  Wash.  352,  32  L.  R.  A.  (N.S ) 
615,  106  Pac.  907. 

West  Virginia.  Bank  v.  Evans,  9  W. 
Va.  373. 

Wisconsin.  Krouskop  ▼.  Shonts,  51 
Wis.  204,  37  Am.  Rep.  817,  8  N.  W. 
241. 
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who  made  such  alteration  intended  to  alter  the  legal  eflfect  of  the 
instrument,  does  not  make  such  alteration  material  if  the  legal 
effect  of  the  instrument  after  such  alteration  is  the  same  as  it 
was  before.^  If  a  provision  waiving  exemptions  and  the  like  is 
void,  an  alteration  inserting  such  provision  is  immaterial.'  A 
memorandum  for  the  payment  of  a  higher  rate  of  interest  does 
not  discharge  a  non-assenting  surety  if  it  is  without  consideration.* 
The  addition  of  a  provision  fixing  the  rate  of  interest  at  the  legal 
rate  where  no  rate  had  been  fixed  in  the  written  contract ;  •  change 
of  the  rate  of  interest*  in  excess  of  the  rate  fixed  by  the  written 
contract  where  such  rate  was  the  highest  allowed  by  law;*  adding 
the  word  ''annually'*  to  the  phrase  **with  interest  at  the  rate  of  ten 
per  cent. ;"^  adding  **with  exchange"  if  the  law  would  allow  ex- 
change without  such  addition ;  •  adding  *'or  order*'  to  an  indorsement 
in  blank ;  •  adding  **or  bearer*'  to  an  instrument  which  is  non-negoti- 
able because  subject  to  conditions;^*  and  adding  ''payment  guaran- 
teed" over  the  signature  of  an  indorser  where  the  note  waives  pre- 
sentment, notices  and  protest,^^  are  immaterial  alterations.  Where 
days  of  grace  are  allowed  only  on  bills  of  exchange  or  on  notes 
placed  on  the  same  footing,  the  addition  of  the  word  ''fixed"  to 
the  date  of  maturity  of  a  note,  thereby  providing  against  days  of 
grace,  has  been  held  to  be  an  immaterial  alteration  in  case  the 
note  is  never  put  on  the  footing  of  a  bill  of  exchange  by  being 
discounted  at  a  bank,  though  it  was  payable  at  a  bank  and  might 
have  been  put  on  the  footing  of  a  bill  of  exchange. ^^    If  a  blank 


2  Iowa  Valley  State  Bank  v.  Sigsiad, 
06  la.  401,  (15  N.  W.  407;  Keene  v. 
Miller,  103  Ky.  628,  45  S.  W.  1041; 
Tranter  v.  Hibberd,  108  Ky.  265,  56 
S.  W.  160;  Goodenow  v.  Curtis,  33 
Mich.  505;  Port  Huron  First  National 
Bank  t.  Ckrson,  60  Mich.  432,  27  N. 
W.  589;  Weaver  t.  Bromley,  65  Mich. 
212,  31  N.  W.  830;  Holland  v.  Hatch, 
15  O.  S.  464. 

S  Holland  y.  Hatch,  15  O.  S.  464. 

4  Huff  T.  Cole,  45  Ind.  300;  Bear^e 
V.  Lebowich,  212  Mass.  344,  09  N.  E. 
175. 

Contra,  Saunders  v.  Bagwell,  32  S. 
Car.  238,  7  L.  R.  A.  743,  10  S.  E.  946. 

•  Port  Huron  First  National  Bank  v. 
Carson,  60  Mich.  432,  27  N.  W.  589; 
Merchants'  National  Bank  v.  Brastrup, 
—  N.  D.  — .  168  N.  W.  42  (obiter). 


•  Keene  v.  Miller,  103  Ky,  628,  45 
S.  W.  1041. 

Contra,  Harsh  v.  Klepper,  28  O.  S. 
200. 

7  Leonard  t.  PhilUps,  39  Mich.  182. 
(In  this  case  ten  per  cent,  was  held  to 
mean  ten  per  cent,  annually;  and  the 
word  "annually'*  was  held  to  refer  to 
the  rate  of  interest  and  not  to  the 
time  of  payment.) 

•  Galva  First  National  Bank  v.  Nord- 
strom, 70  Kan.  485,  78  Pac.  804. 

•  Weaver  v.  Bromley,  65  Mich.  212, 
ni  N.  W.  839. 

fS  Goodenow  v.  Curtis,  33  Mich.  505. 

11  Iowa  Valley  State  Bank  v.  Sig- 
stad,  96  la.  491,  65  N.  \V.  407. 

12  Tranter  v.  Hibberd,  108  Ky.  265, 
56  S.  W.  169. 
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in  the  phrase,  "which  shows  at  what  time  interest  is  to  begin,  is 
filled  by  mistake  so  as  to  provide  that  the  note  bears  interest  at  a 
certain  rate  **from  annum  until  paid,"  such  mistake  can  be  cor- 
rected by  construction;  and  in  legal  effect  it  is  a  promise  to  pay 
such  interest  from  date.  Accordingly,  the  change  of  the  word 
** annum"  to  the  word  **date"  is  an  immaterial  alteration.'*  A  mem- 
orandum on  the  back  of  a  note,  which  provides  for  compound 
interest,  does  not  amount  to  a  material  alteration  if  there  is  no 
consideration  for  such  promise ;  '*  and  accordingly,  such  memoran- 
dum will  not  discharge  a  surety,  although  he  did  not  assent 
thereto^*  It  is  held  that  the  serial  number  of  a  bond  is  not  a 
part  of  the  instrument,  and  that  accordingly  an  alteration  of  such 
number  is  immaterial.'* 

A  change  in  the  name  of  the  promisee  which'  does  not  change 
the  legal  effect  of  the  instrument,'^  such  as  a  change  in  the  name 
of  the  corporation  to  which  the  promise  is  made,  so  as  to  make 
it  conform  to  the  true  name  of  the  corporation,'*  or  adding  '*&  Co." 
to  the  name  of  the  promisee,"  is  not  a  material  alteration. 
Since  the  principal  debtor  can  either  be  compelled  to  pay  before 
his  surety  can  be  compelled  to  pay,  or  the  surety  may  compel  the 
principal  to  exonerate  him,  the  erasure  of  the  name  of  a  surety 
is  not  a  material  alteration  so  as  to  discharge  the  principal.^ 

While  removing  a  memorandum  which  is  a  part  of  a  contract, 
is  ordinarily  a  material  alteration,^'  the  removal  of  a  memorandum 
which  has  no  legal  effect,  is  an  immaterial  alteration.^  The  re- 
moval of  a  memorandum  to  the  effect  that  **this  note  is  given 
upon  condition,"  but  which  does  not  show  what  the  condition  was, 
is  said  to  be  an  immaterial  alteration.^* 

Inserting  an  additional  provision  which  has  been  performed  be- 
fore such  insertion,  as  a  provision  for  security,  which  is  already 
given,**  or  an  agreement  to  become  surety  on  a  renewal  note,  which 


13  Temple  v.  Harrington,  00  Or.  295, 
176  Pac.  430. 

MSchroyer  v.  Thompson,  262  Pa.  St. 
282,  2  A.  L.  R.  1567,  105  Atl.  274. 

W  Schroyer  v.  Thompson,  262  Pa.  St. 
282,  2  A.  L.  R.  1567,  105  Atl.  274. 

IS  Citizens'  State  Bank  v.  Johnson 
County,  182  Ky.  631,  207  S.  W.  8. 

17  Elliott  V.  Blair,  47  111.  342;  Blenk- 
iron  V.  Rogers,  87  Neb.  716,  31  L.  R. 
A.   (N.S.)   127,  127  N.  W.  1062. 


WBlenkiron  v.  Rogers,  87  Neb.  716, 
31  L.  R.  A.  (N.S.)  127,  127  N.  W.  1062. 
1»  Elliott  V.  Blair,  47  ni.  342. 

20  Huntington  v.  Finch,  3  0.  S.  445. 

21  See  §  3085. 

22  Palmer  v.  Largent,  6  Neb.  223,  25 
Am.  Rep.  479. 

21  Palmer  v.  Largent,  5  Neb.  223, 
25  Am.  Rep.  479. 

24  J.  I.  Case  Threshing  Machine  Co^ 
V.  Ebbighausen,  11  N.  D.  466,  92  N. 
W.  826. 
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has  already  been  done,^  is  immaterial.  The  erasure  from  a  build- 
ing contract  of  a  recital  of  receipt  of  the  first*  payment,  which  has 
not  in  fact  been  made,  is  immaterial,  since  such  term  is  not  con- 
tractual and  could  have  been  contradicted  by  extrinsic  evidence.^' 
In  a  contract  between  property  owners  and  the  contractor  for 
grading  a  street  which  provided  that  each  owner  was  to  pay  in 
proportion  to  his  interest  in  the  abutting  property,  an  interlinea- 
tion was  made,  "each  party  hereto  to  pay  only  such  parts  of  the 
total  cost  as  his  front  footage  bears  to  the  total  frontage  improved 
in  said  street."  Such  interlineation  was  held  to  be  immaterial." 
The  addition  to  the  correct  description  of  realty  in  a  mortgage 
the  words  ** containing  one  hundred  sixty  acres  more  or  less," 
which  is  the  correct  number,  has  been  held  immaterial.^  The 
addition  of  an  internal  revenue  stamp  has  been  held  to  be  an 
immaterial  alteration  of  a  note  payable  in  Massachusetts,  since  the 
Massachusetts  courts  have  held  that  the  provision  of  the  federal 
statutes  making  such  instruments  inadmissible  in  evidence  if  a 
revenue  stamp  is  not  affixed,  applies  only  to  the  federal  courts 
and  not  to  the  state  courts.** 

If  the  name  of  a  witness  is  unnecessary,  the  erasure  thereof  is 
said  to  be  an  immaterial  alteration.^ 

§  3106.  Alteration  of  marginal  figures.  Since  marginal  figures 
are  no  part  of  a  note^  an  alteration  in  such  marginal  figures,*  as 
changing  them  from  one  thousand,  five  hundred  dollars  to  one 
thousand  dollars,'  or  from  six  hundred  dollars  to  six  hundred  and 
fifty  dollars,*  is  not  a  material  alteration. 

VBank  y.  Miner,  0  Colo.   App.  361,  2  Alabama.      Prim    v.    Ilammel,    134 

48  Pac.  837.  Ala.  652,  02  Am.  St.  Bep.  52,  32  So. 

MSttUivaii   ▼.    Realty   Co.,    142   Cal.  1006. 

201,  75  Pac.  767.  Iowa.    Ilorton  v.  Horton,  71  la.  448, 

27  Young  V.  Borzone,  26  Wash.  4,  66  32  N.  W.  452. 

Pac.  136.  Texaa.   Chamberlain  v.  Wright  (Tex. 

2iGunter  v.  Addy,  58  S.  Car.  178,  36  Civ.  App.),  35  S.  W.  707. 

S.  £.  553.  Washington.     Lombardo  v.  Lombar- 

2IRowe  V.  Bowman,   183  Mass.  488,  dini,  57  Wash.  352,  32  L.  R,  A.  (N.R  ) 

67  N.  E.  636.  515,  106  Pac.  007. 

MDavin  v.  Isman,  228  N.  Y.  1,  126  Wisconsin.     Johnston  IRirvester  Co. 

N.  E.  257.  V.  McLean,  67  Wis.  258,  46  Am.  Rep. 

1  Merritt  v.  Boyden,  101  111.  136,  85  39,  15  N.  W.  177. 

Am.  St.  Rep.  246,  60  N.  £.  007;  Smith  2 Prim  v.  Hammel,  134  Ala.  652,  (.2 

▼.  Smith,  1  R.  I.  308,  63  Am.  Dec.  652;  Am.  St.  Rep.  62,  32  So.  1006. 

Lombardo    v.    Lombardini,    57    Wash.  4Schryver  v.  Hawks,  22  0.  S.  308. 
352,  32  L.  R.  A.    (N.S.)    515,  106  Pac. 
907. 
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Since  printed  provisions  yield  to  written  provisions  when  the 
two  are  inconsistent,'  the  alteration  of  the  printed  figures  in  the 
date  of  an  instrument,  so  as  to  make  it  correspond  to  the  written 
figures  in  the  body  of  the  instrument,  is  not  a  material  alteration.* 

VI 
PRESUMPTIONS,  INFERENCES,  ETC.  • 

§  3107.  Questions  of  law  and  fact.  The  existence  of  alteration, 
if  apparent  on  the  face  of  the  instrument,  seems  to  have  been 
determined  by  the  court  at  one  time.  Subsequently  such  questions 
were  left  to  the  jury.'  At  modern  law,  whether  an  alleged  altera- 
tion has  been  made  or  not,*  when  it  was  made,  if  at  all,'  by  whom 
it  was  made,*  and  whether  the  adversary  party  consented  to  such 
alteration  or  not,'  or  ratified  it  thereafter,*  are  all  questions  of  fact 
and  are  to  be  determined  by  the  jury  if  the  facts  are  tried  to  the 
jury. 


■  See  §2043. 

iLombardo  v.  Lombardini,  57  Wash. 
862,  32  L.  R.  A.   (N.S.)   615,  106  Pac 

907. 

1  Coke  on  Littleton,  225b;  Sheppard's 
TouchBtone  of  Common  Assurances, 
69. 

2  United  SUtes.  Wood  v.  Steele,  73 
U.  S.  (6.  Wall)  80,  18  L.  ed.  725. 

Arkansaa,  Jones  v.  Horatio  Bank, 
102  Ark.  302,  143  S.  W.  lOCO;  Arnold 
V.  Wood,  127  Ark.  234,  101  S.  W.  960. 

Colorado.  Brunton  ▼.  Ditto,  51  Colo. 
178,  117  Pac,  156. 

Illinois.  Hayes  v.  Wagner,  220  111. 
256,  77  N.  E.  211. 

Kentucky.  Elbert  v.  McClelland,  71 
Ky.   (8  Bu8h.)   577. 

Minnesota.  0.  N.  Bull  Remedy  Co. 
V.  Clark,  109  Minn.  306,  32  L.  R.  A. 
<N.8.)  619,  124  N.  W.  20. 

New  Jersey.  Joiies  v.  Crowley,  57 
N.  J.  L.  222,  30  AtL  871. 

Oklahoma.  Kapp  v.  Levyson,  58 
Okla.  651.  160  Pac.  457. 

Pennsylvania.  Bowman  v.  Berkey. 
269  Pa.  St.  327,   103   Atl.  40. 

West  Virginia.  Conner  v.  Fleshman, 
4  W.  Va.  603. 


4  Alabama.  Burnett  Cigar  Co.  v. 
Art  Wall-Paper  Co.,  164  Ala.  647,  51 
So.  263. 

Illinois.  Hutchison  v.  Kelly,  276  111 
438,  114  N.  E.  1012. 

Michigan.  Wilson  v.  Hotchkiss,  81 
Mich.  172,  46  N.  W.  838. 

Nebraska.  Cass  County  Bank  v. 
Morrison,  17  Neb.  341,  62  Am.  Rep. 
417,  22  N.  W.  782. 

Virginia.  Consumers'  Ice  C6.  ▼.  Jen- 
nings, 100  Va.  710,  42  8.  E.  879. 

4  Hutchison  v.  Kelly,  276  111.  438,  114 
N.  E.  1012;  Wtlson  ▼.  Hayes,  40  Minn. 
631,  12  Am.  St.  Rep.  764,  4  L.  R.  A. 
196,  42  N.  W.  467;  North  ▼.  Henne- 
berry.  44  Wis.  306. 

i  Cochran  v.  Nobeker,  48  Ind.  459; 
Holyficld  V.  Harrington,  84  Kan.  760, 
30  L.  R.  A.  (N.S.)  131,  115  Pac.  546; 
SUhl  V.  Berber,  10  S.  k  R.  (Pa.)  170, 
13  Am.  Dec.  666;  Goldf^mith  v.  Stocker, 
253  Pa.  St.  127,  07  Atl.  1079;  North  v. 
Henneberry,  44  Wis.  306. 

I  American  Trust  &  Savings  Bank  v. 
Perkins,  108  Miss.  834,  67  So.  481; 
Gray  y.  Williams,  91  Vt.  Ill,  99  AtL 
936. 
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Whether  an  alteration  is  material  or  immaterial  is  a  question  of 
law.  It  is  therefore  error  to  leave  such  question  to  the  jury,  if 
the  facts  on  which  such  question  depends  are  conceded  or  are 
clearly  established.^ 

§3108.  Presumption  as  to  date  of  alteratioxt  Interlineations 
and  erasures  are  suspicious,  and  it  is  v/ell  to  explain  them,  if  pos- 
sible. Alteration  is  often  criminal  and  always  wrongful,  and 
ought  not  to  be  presumed  without  some  evidence.  What  presump- 
tion ought  to  arise  on  the  production  of  a  written  instrument 
which  shows  erasures  and  interlineations  on  its  face,  and  whether 
it  will  be  assumed  that  they  were  made  before  execution  or  after 
execution  is  a  question  which  has  been  answered  in  diflFerent  ways 
at  different  times.  The  original  common-law  rule  seems  to  have 
assumed  that  the  possibility  of  alteration  amounted  to  a  probabil- 
ity.^ The  writers  who  attempt  to  state  the  early  common  law  leave 
it  at  least  doubtful  whether  an  alteration  would  not  be  presumed 
to  have  been  made  before  execution,^  unless  a  memorandum  of  such 
interlineation  was  made  at  the  time  of  execution.'  This  rule  seems 
to  have  been  adopted  in  some  of  the  earlier  cases  in  the  United 
States.^  Even  in  early  English  law,  however,  it  seems  to  have  been 
presumed  that  an  interlineation  was  made  at  execution.* 


TTTnited  States.  Steele  t.  Spenoer, 
26  U.  S.  (1  Pet.)  662. 

Alabama.  Payne  v.  Long,  121  Ala. 
386,  26  So.  780. 

Arlumsaa.  Overton  v.  Matthews,  36 
Ark.  146,  37  Am.  Rep.  9.  (This  point 
not  touched  on  in  opinion  in  37  Am. 
Rep.  0.) 

Georgia.  Heard  ▼.  Tappan,  116  Ga. 
030,  43  S.  E.  376. 

miaoia.  MiHiken  ▼.  Marlin,  66  Dl. 
13. 

Indiana.  Cochran  t.  Kebeker,  48  Ind. 
460. 

Iowa.  Hemig-Ellis  Drug  Co.  ▼.  Todd- 
Baker  Drug  Co.,  161  la.  533,  143  N.  W. 
660. 

Kansas.  Holy  field  v.  Harrington,  84 
Kan.  760,  30  L.  R.  A.  (N.S.)  131,  115 
Pac.  646. 

Kaine.  Belfast  National  Bank  v. 
Harriman,  68  Me.  622. 


Maasaehuaetts.  Drum  y.  Drum,  133 
Masa.  666. 

Nebraska.  Fisherdick  y.  Hutton,  44 
Neb.  122,  62  N.  W.  488. 

New  Hampshire.  Bumham  y.  Ayer, 
36  N.  H.  361. 

Pennsylyania.  Stephens  y.  Graham, 
7  Serg.  &  R.  (Pa.)  605,  10  Am.  Dee. 
486. 

South  Carolina.  Kinard  y.  Glenn,  20 
S.  Car.  600,  8  8.  E.  203. 

West  Virginia.  Philip  Carey  Mfg. 
Co.  y.  Watson,  68  W.  Va.  180,  62  S. 
E.  515. 

1  London  &  Brighton  R.  R.  Co.  y. 
Fairdough,  2  Mann.  &  G.  674. 

2  Sheppnrd*A  Common  Assurances, 
501  et  8e<i.  (Part  IT,  Ch.  8);  II  Black- 
stone's  Commentaries,  308. 

^n  B]ack8tone*a  Commentaries,  308. 
4  Bailey  y.  Taylor,  11  Conn.  631,  20 
Am.  Dec.  321. 
i  Trowel  y.  Castle,  1  Keb.  21. 
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The  theory  of  the  modern  law  is  that  since  the  alteration  of  a 
contract  without  the  consent  of  the  adversary  is  a  wrongful  act,  at 
least  when  not  the  correction  of  a  mistake  in  expression,  and  it  is 
often  a  criminal  act,  and  since  criminal  or  wrongful  conduct  will 
not  be  presumed,  the  weight  of  authority  is  that  alterations  appar- 
ent on  the  face  of  the  instrument  do  not  of  themselves  raise  any 
presumption  of  its  invalidity,  as  it  will  be  presumed  that  they  were 
made  before  execution.*  Accordingly,  under  this  rule,  it  is  not 
necessary  for  the  party  relying  upon  the  instrument  to  explain  such 
alterations^ — ^the  burden  of  proof  is  upon  the  party  attacking  the 
instrument;'  and  it  is  not  proper  to  leave  it  for  the  jury  to  say 
upon  mere  inspection  of  the  instrument  w^hether  there  had  been  an 
alteration  therein  after  execution.*  This  rule  is  applied  with  espe- 
cial force  to  alterations  which  are  self-explanatory  J* 

It  has  been  said  that  this  rule  can  not  apply  where  the  signature 
of  an  obligor  has  been  erased^  since  this  must  have  been  made  after 
execution."  However,  since  it  is  not  signing  but  delivery  that  con- 
stitutes execution,  the  reason  alleged  for  this  rule  does  not  seem  to 
exist ;  and  the  rule  itself  is  not  always  followed." 


•  United  States.  Hanrick  v.  Patrick, 
119  U.  S.  156,  30  L.  ed.  396.* 

Arkansasi  Oiai'v.  Gana,  30  Ark:  285; 
Klein  v.  Bank,  69  Ark.  140,  86  Am.  St. 
Kep.  183,  61  S.  W.  572. 

Indiana.  Stayner  v.  Joyce,  120  Ind. 
99,  22  N.  E.  '80;  Worth  V.  Wheatley, 
183  Ind.  698,  i()B  Nl  E.  958. 

Iowa.  Tharp  v.  Jamison,  154  la.  77, 
39  L..R.  A.  (N.S.)  100,  134  N.  W.  583; 
First  JCational  Bank  v.  Patterson,  — 
la.  — ,  177  N.  W.  545. 

Kansas.  J.  I.  Case  Threshing  Ma- 
chine Co.  V.  Peterson,  6t  Kan.  713,  33 
Pac.  470. 

Kentucky.  Pike  County  v.  Soi^ards, 
147  Ky.  37,  143  S.  W.  746. 

Massachusetts.  Simpson  v.  Davis, 
119  Mass,  269,  20  Am.  Rep.  324. 

Michigan.  Willett  v.  Shepard,  34 
Mich.  106;  Ensign  v.  Fogg,  177  Mich. 
317,  143  K.  W.  82. 

Minnesota.  .Wilson  v.  Hayes,  40 
Minn.  531,  12  Am.  St.  Rep.  754,  4  L. 
R.  A.  196,  42  N.  W.  467. 

Missouri.  CoUison  ▼.  Norman,  — 
Mo.  — ,  191  S.  W.  60. 


Nebraska.  Goodin  y.  Plugge,  47  Neb. 
284,  66  N.  W.  407;  Hodge  v.  Scott.  1 
Neb.  (unoff.)  619,  95  N.  W.  837. 

Ohio.  Huntington  v.  Finch,  3  O.  S. 
446;  Franklin  v.  Baker,  48  O.  S.  296, 
27  N.  E.  550. 

Pennsylvania.  Bovman  v.  Berkey, 
259  Pa.  St.  327,  103  AtL  49. 

7  Klein  v.  Bank,  69  Ark.  140,  86  Am. 
St.  Rep.  183,  61  6.  W.  572;  Franklin 
r.  Baker,  48  O.  6.  296,  27  N.  E<  550. 

•  Hart  V.  Sharpton,  124  Ala.  638,  27 
So.  450;  First  National  Bank  v.  Pat- 
terson, —  la.  ~,  177  N.  W.  545;  Hunt- 
ington y.  finch,  3  O.  S.  445;  Franklin 
y.  Baker,  48  O.  S.  296,  27  N.  E.  550; 
Galloway  v.  Bartholomew,  44  Or.  75, 
74  Pac  467;  Wolferman  v.  Bell,  6 
Wash.  84,  36  Am.  St.  Rep.  126,  32 
Pac.  1017. 

•  Merritt  y.  Boyden,  191  IlL  136,  60 
N.  E.  907. 

10  Hart  V.  Sharpton,  124  Ala.  638. 
27  So.  450. 

llBlewett  y.  Bash,  22  Wash.  636, 
61  Pac.  770. 

12  Cass  County  v.  Bank,  8  N.  &  aOS. 
83  N.  W.  12. 
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This  rale  has  been  applied  even  where  the  alteration  is  of  a 
character  markedly  different  from  the  rest  of  the  instramentJ' 

In  other  jurisdictions,  and  sometimes  in  other  cases  in  the  same 
jurisdiction  as  that  in  which  the  opposite  view  is  expressed,  it  has 
been  held  that  alterations  are  presumed  to  have  been  made  after 
executionJ^  While  some  of  the  cases  in  apparent  conflict  can  be 
reconciled  by  noting  that  the  court  occasionally  uses  the  term 
** presumption"  for  inference  of  fact,  drawn  from  the  entire 
instrument,  which  inference  may  explain  the  interlineation  and  the 
circumstances  under  which  it  was  made,  the  great  bulk  of  the 
cases  present  an  irreconcilable  difference  of  opinion,  modified  only 
by  an  occasional  attempt  to  frame  some  compromise  theory  J' 

Where  the  latter  theory  is  in  force,  the  burden  of  proof  is  on 
the  party  claiming  under  such  contract,  to  show  when  the  altera- 
tions were  madeJ*  This  rule  has  been  applied  to  receipts."  Evi- 
dence that  such  interlineations  were  made  before  the  contract  was 
signed  and  delivered  is  sufficient  to  justify  the  admission  of  such 
an  instrument  in  evidence.^* 


§  3109.  Presumption  as  to  whether  alteration  is  fraudulent.    If 

the  alteration  is  material,  the  question  next  presented  is  whether  it 
is  presumed  to  be  fraudulent  or  not.    A  material  alteration,  made 


13  Graham  y.  Middleby,  185  Mass. 
849,  70  N.  E.  416.  {Where  the  letter 
*'s"  in  ink  was  added  to  the  type- 
written word  ''contract/') 

14  England.  Johnson  v.  Marlborough, 
2  Stark.  313. 

Arkansas.  Arnold  v.  Wood,  127  Ark« 
234,  191  S.  W.  960. 

California.  Miller  v.  Luco,  80  Cal. 
257,  22  Pac.  195. 

Connecticnt.  Baxter  v.  Camp,  71 
Conn.  245,  71  Am.  St.  Rep.  169,  42  L. 
R.  A.  614,  41  Atl.  803. 

Illinois.  Montag  v.  Linn,  23  HI.  503; 
Landt  t.  McCullough,  206  111.  214,  69 
N.  E.  107;  McAllister  ▼.  Avery,  17  HL 
App.  568;  Sisson  y.  Pearson,  44  lU. 
App.  81. 

Iowa.  Kauffman  v.  Logan,  —  la.  — , 
174  N.  W.  366. 

Michigan.  Samberg  y.  American 
Express  Co.,  186  Mich.  639,  99  N.  W. 
879. 


Oregon.  Hillsboro  First  National 
Bank  v.  Mack,  35  Or.  122,  57  Pac.  326. 

Pennsylyania.  Comog  y.  Wilson,  231 
Pa.  St.  281,  80  AtL  174. 

IS  On  this  question  there  is  said  to 
be  ''a  wilderness  of  authority  and 
much  conflict  of  opinion."  Wilson  y. 
Hayes,  40  Minn.  531,  12  Am.  St.  Rep. 
754,  4.L.  R.  A.  196,  42  N.  W.  467. 

IS  Landt  y.  McCullough,  206  lU.  214, 
69  N.  E.  107  [affirming,  103  lU.  App. 
668];  Cole  y.  Hills,  44  N.  H.  227;  Con- 
sumers' Ice  Co.  y.  Jennings,  100  Va. 
719,  42  8.  E.  879. 

IT  For  insurance  assessments.  Ram* 
bousek  y.  Mystic  Toilers,  119  la.  263» 
93  N.  W.  277. 

Receipt  for  payment  for  land.  Brad- 
ley y.  Lumber  Co.,  105  Wis.  245,  81 
N.  W.  394. 

It  Consumers*  Ice  Co.  y.  Jennings, 
100  Va.  719,  42  S.  E.  879. 
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after  execution,  and  not  clearly  beneficial  to  the  obligor,  is  prima 
facie  fraudulent^  An  alteration  increasing  the  rights  of  the  obligee 
and  the  liabilities  of  the  obligor,  as  increasing  the  amount  of  a 
note,*  is  prima  facie  fraudulent  If,  on  the  other  hand,  the  altera- 
tion reduces  the  rights  of  the  obligee  or  the  liabilities  of  the  obligor, 
as  reducing  the  rate  of  interest,'  or  erasing  the  name  of  a  surety,* 
it  is  prima  facie  not  fraudulent.  A  change  in  the  dale  of  payment 
of  a  note  has  been  held  to  be  not  fraudulent  prima  facie.' 


VII 

EFFECT  OF  ALTERATION  AND  SPOLIATION 

§  3110.  Effect  of  material  alteration  on  liability  on  contract — 

Non-negotiable  instrument.  In  order  to  prevent  tampering  with 
written  instruments,^  the  courts  have  laid  down  the  rule  that  a 
material  alteration  avoids  the  written  contract.* 


ICroswell  v.  Labree,  81  Me.  44,  10 
Am.  St.  Kep.  238,  16  Atl.  331;  Long 
V.  Mason,  84  N.  Car.  15. 

2^Iaguire  v.  Eichraeier,  109  la.  301, 
80  N.  W.  305;  Warder,  Bushnell  & 
Glessner  Co.  v.  Willyard,  46  Minn.  531, 
24  Am.  St.  Rep.  250,  49  N.  W.  300. 

3Keene  v.  Weeks  &  Aldrich,  19  R. 
I.  309,  33  Atl.  446. 

4  Cass  County  v.  Bank,  9  N.  D.  263, 
83  N.  W.  12. 

•  Wolferman  v.  Bell,  6  Wash.  84,  36 
Am.  St.  Rep.  126,  32  Pac.  1017. 

1  Wood  V.  Steele,  73  U.  S.  (6  Wall.) 
80,  18  L.  ed.  725;  Ruby  v.  Talbott,  6 
N.  M.  251,  3  L.  R.  A.  724,  21  Pac.  72. 

2  Wood  V.  Steele,  73  U.  S.  (6  Wall.) 
80,  18  L.  ed.  725. 

'  Alabama.  Anderson  v.  Bellenger,  87 
Ala.  334,  13  Am.  St.  Rep.  46,  4  L.  R. 
A.  680,  6  So.  82;  Montgomery  v. 
Croasthwait,  90  Ala.  653,  24  Am.  St. 
Rep.  832,  12  L.  R.  A.  140,  8  So.  498; 
Payne  v.  Long,  121  Ala.  385,  26  So. 
780. 

*  Arkansas.  Robertson  v.  Southwest- 
ern Co.,  136  Ark.  417,  206  S.  W.  755. 

lUinois.  Keller  v.  State  Bank,  -^ 
111.  — ,  127  N.  E.  94. 

Indiana.  Palmer  v.  Poor,  121  Ind. 
1 .{.-),  6  L.  R.  A.  469,  22  N.  E.  984. 


Iowa.  Sherman  v.  Smith,  —  la.  — , 
169  N.  W.  216. 

Kansas.  New  York  Life  Insurance 
Co.  V.  Martindale,  75  Kan.  142,  121 
Am.  St.  Rep.  362,  21  L.  R.  A.  (N.S.) 
1045,  88  Pac.  659;  Kurth  v.  Farmers' 
&.  Merchants'  State  Bank,  77  Kan.  475, 
15  L.  R.  A.  (N.S.)  612,  04  Pac.  798; 
Edington  v.  McLeod,  87  Kan.  426,  41 
L.  R.  A.  (N.S.)  230,  124  Pac.  163; 
Hurt  V.  Stout,  105  Kan.  54,  181  Pac 
623. 

Louisiana.  Dreyfuss  v.  Process  Oil 
&  Fuel  Co.,  142  La.  564,  77  So.  25^3. 

Michigan.  Stevens  v.  Venema,  202 
Mich.  232,  L.  R.  A.  191 8F,  1145,  168 
N.  W.  631. 

Minnesota.  O.  N.  Bull  Remedy  Co.  v. 
Clark,  109  Minn.  396,  32  L.  R.  A.  (N. 
S.)  519,  124  N.  W.  20. 

Missouri.  Haskell  v.  Champion,  30 
Mo.  136;  Frazier  v.  Oook,  —  Mo.  — , 
204  S.  W.  392;  Bacon  v.  Theiss,  —  Mo. 
— ,  208  S.  W.  254;  Hijrhland  Invest- 
ment Co.  V.  Kansas  City  Computing 
Scales  Co.,  277  Mo.  365,  209  S.  W.  805. 

Nebraska.  Ball  v.  Beaumont,  66 
Neb.  66,  92  N.  W.  170. 

New  Jersey.  Bodine  v.  Berg,  82  N. 
J.  L.  662,  40  L.  R.  A.  (N.S.)  66,  82 
Atl.  901. 
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Any  material  alteration  of  an  instrument  releases  a  party  to  such 
iistrument  Avho  does  not  consent  to  such  alteration,  no  matter  how 
i.iijiy  other  parties  have  consented  thereto.*  The  act  of  one  of  the 
i:;al:t':s  in  adding  seals  to  the  names  of  the  other  makers,*  or  in 
( l.cjiir.iMgr  the  date  of  the  instrument,'  destroys  the  liability  of  the 
uuiaining  makers  who  did  not  assent.  A  material  alteration  of  a 
ei>ntract,^  though  with  the  consent  of  the  other  parties  thereto,'' 


Ohio.  Patterson  v.  McNeely,  16  O. 
S.  :UH;  Newman  v.  King,  54  O.  S.  273, 
r)G  Am.  St.  Rep.  705,  35  L.  R.  A.  471, 
43  N.  E.  683. 

Oklahoma.  Qox  v.  Kirkwood,  69 
Okla.  183,  158  Tac.  930;  Wayne  Coun- 
ty National  Bank  v.  Knecland,  — 
Okla.  — ,  101  Pac.  193;  Voria  v.  Bird- 
sail.  —  Okla.  — ,  162  Pac.  951;  First 
National  Bank  v.  Ketrhum,  —  Okla. 
— ,  L.  K  A.  lOlSF,  958,  172  Pac.  81; 
Bank  of  Commerce  v.  Webster,  — 
Okla.  -,  L.  R.  A.  1918F,  696,  172  Pac. 
942. 

Pennsylvania.  Swank  v.  Kaufman, 
255  Pa.  St.  316,  L.  R.  A.  1917D,  826, 
99  Atl.  1000;  Bowman  v.  Berkey,  259 
Pa.  St.  327,  103  Atl.  49;  Bowman  v. 
Berkey,  202  Pa.  St.  411,   105  Atl.  557. 

South  Carolina.  White  v.  JTarris,  69 
S.  Car.  C.'),  104  Am.  St.  Pep.  701,  48 
S.  F.  41;  First  National  Bank  v.  Wood, 
109  S.  Car.  70,  L.  R.  A.  lOlST),  1061, 
95  S.  E.  140. 

South  Dakota.  Rochford  v.  McGee, 
16  S.  D.  600,  102  Am.  St.  Rep.  719, 
61  L.  R.  A.  335,  94  N.  W\  61)5;  IIol- 
bart  V.  Laurit*>on,  34  S.  :0.  267,  53  L. 
R.  A.  (N.S.)  166,  148  N.  W.  19. 

Vermont.  Barton  Savings  Bank  & 
Trust  Co.  V.  Stephenson,  87  Vt.  433, 
61  L.  R.  A.   (N.S.)   346,  89  Atl. 

Virginia.  Consumers*  Ice  Co.  v. 
Jennings,  100  Va.  719,  42  S.  E.  879. 

Washington.  Washington  Finance 
Corporation  v.  Glass,  74  Wash.  653, 
46  L.  R.  A.  (N.S.)  1043,  134  Pac.  480. 

3  Alabama.  Green  v.  Sneed,  101  A1&. 
205.  46  Am.  St.  Rep.  119,  13  So.  277. 

Iowa.  Hall  v.  McHenry,  19  la.  521, 
87  Am.  Dec.  451. 


Kansas.  Edington  v.  McLeod,  87 
Kan.  426,  41  L.  R.  A.  (N.S.)  230,  i24 
Pac.  163. 

Massachusetts.  Fay  v.  Smith,  83 
Mass.   (1  All.)  477,  79  Am.  Dec.  752. 

Missouri.  Frazier  v.  Crook,  —  Mo. 
— ,  204  S.  W.  392. 

Ohio.  Fullerton  v.  Sturges,  4  O.  S. 
529;  Harsh  v.  Klepper,  28  O.  S.  200. 

Pennsylvania.  Shiffer  v.  Mosier,  225 
Pa.  St.  552,  24  L.  R.  A.  (N.S.)  1155, 
74  Atl.  426. 

South  Carolina.  First  National  Bank 
V.  Wood,  109  S.  Car.  70,  L.  R.  A.  1918D, 
1061,  95  S.  E.  140. 

Vermont.  Barton  Savings  Bank  & 
Trust  Co.  V.  Stephenson,  87  Vt.  433, 
51  L.  R.  A.  (N.S.)  346,  89  Atl.  639. 

If  the  alteration  is  made  without  A'g 
consent  after  A  has  executed  the  in- 
strument, in  order  to  induce  B  to  exe- 
cute it,  no  contract  exists.  Dreyfuss 
V.  Pk  ((  s^  Oil  &  Fuel  Co.,  142  La.  564, 
77  So.  2:>:J. 

4FuIU.rton  v.  Sturges,  4  0.  S.  629. 

8  Barton  Savings  Bank  &  Tnifit  Co. 
V.  Stei-lunson,  87  Vt.  433,  51  L.  R.  A. 
(N.S.)    .346,  89  Atl.  639. 

•  Caniciue  v.  Beaty,  24  Ont.  App. 
302;  KobertKon  v.  Southwestern  Co., 
136  Ark.  417,  206  S.  W.  755;  State  So- 
licitors' Co.  V.  Savage,  39  Fla.  703,  23 
So.  413;  First  National  Bank  v.  Wood, 
109  S.  Car.  70,  L.  R.  A.  1918D,  1061, 
95  S.  E.  140. 

7  United  States.  United  States  Glass 
Co.  v.  Bottle  Co.,  81  Fed.  993. 

Kansas.  New  York  Life  Insurance 
Co.  V.  Martindale,  75  Kan.  142,  21  L, 
R.  A.  (N.S.)  1045,  88  Pac.  559. 
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releases  a  surety  thereon.  It  is,  however,  error  to  restrict  the  effect 
of  a  material  alteration  as  discharge  to  the  case  of  sureties.' 

The  rule  that  a  material  alteration  discharges  the  instrument 
as  to  those  who  do  not  assent  thereto,  applies,  in  most  jurisdictions, 
to  innocent  alterations  as  well  as  to  fraudulent  alterations.' 

It  makes  no  difference  whether  the  change  makes  the  contract 
less  favorable  or  more  favorable  to  the  party  who  does  not  assent 
to  the  alteration.^'  An  alteration  in  the  date  of  a  note,  so  that 
less  interest  is  due  thereon  than  was  due  on  the  instrument  as 
originally  executed ;  ^^  or  an  alteration  which  reduces  the  amount 
of  the  principal  due  on  the  note ;  ^^  or  an  alteration  which  reduces 
the  rate   of   interest   below    that   which   the    original    instrument 


Ohio,  Thompson  v.  MasBie,  41  O.  8. 
307. 

Pennsylyania.  Swank  v.  Kaufman, 
255  Pa.  St.  316,  L.  R.  A.  1917D,  826, 
09  Atl.  1000. 

South  Carolina.  First  National  Bank 
V.  Wood,  109  S.  Car.  70,  L.  R.  A.  1918D, 
1061,  95  S.  E.  140. 

•  Ball  y.  Beaumont,  66  Neb.  56,  02 
N.  W.  170;  Richardson  v.  FeUner,  9 
Okla.  513,  60  Pac.  270. 

•  Alahama.  Green  v.  Sneed,  101  Ala. 
205,  46  Am.  St.  Rep.  119,  13  So.  277. 

Iowa.  Hall  v.  McHenry,  19  la.  521, 
87  Am  Dec.  451. 

Kansas.  Edington  v.  McLeod,  87 
Kan.  426,  41  L.  R.  A.  (N.S.)  230,  124 
Pac.  163. 

Massachusetts.  Fay  y.  Smith,  83 
Mass.  (1  AIL)  477,  79  Am.  Dec.  752. 

Ohio.  Harsh  v.  Klepper,  28  O.  S. 
200. 

Oklahoma.  Richardson  y.  Fellner,  9 
Okhi.  513,  60  Pac.  270. 

Vennont.  Barton  Savings  Bank  ft 
Trust  Co.  ▼.  Stephenson,  87  Vt.  433, 
61  L.  R  A.  (N.S.)  346,  89  Atl.  639. 

lOAlahama.  Brown  ▼.  Johnson,  127 
Ala.  292,  85  Am.  St.  Rep.  134,  51  L. 
R.  A.  403,  28  So.  679. 

Indiana*  Weir  Plow  Ck>.  ▼.  Walm- 
sley,  110  Ind.  242,  11  N.  E.  232. 

Illinois.  Keller  y.  State  Bank,  — 
m.  — ,  127  N.  E.  94. 


Kansas.  New  York  Life  .Ins.  Co.  v. 
Martindale,  75  Kan.  142,  121  Am.  St. 
Rep.  362,  21  L.  R.  A.  (N.S.)  1045,  88 
Pac.  559. 

Massachusetts.  Wheelock  v.  Free- 
man, 30  Ma6s.  (13  Pick.)  165,  23  Am. 
Dec.  674. 

New  Hampshire.  Humphreys  v. 
GuiUow,  13  N.  H.  385,  38  Am.  Dec. 
499. 

Oklahoma.  Voris  v.  Robbins,  52 
Okla.  671,  153  Pac.  120. 

Vennont.  Barton  Savings  Bank  & 
Trust  Co.  V.  Stephenson,  87  Vt.  433, 
51  L.  R.  A.  (N.S.)  346,  89  Atl.  639; 
Gray  v.  Williams,  91  Vt.  Ill,  99  Atl. 
735. 

Washington,  Washington  Finance 
Corporation  v.  Glass,  74  Wash.  653, 
46  L.  R.  A.   (N.S.)   1043,  134  Pac.  480. 

Wisconsin.  Hecht  v.  Shenners,  126 
Wis.  27,  105  N.  W.  309. 

11  Barton  Savings  Bank  &  Trust  Co. 
Y.  Stephenson,  87  Vt.  433,  61  L.  R.  A. 
(N.S.)  346,  89  Atl.  639. 

12  Highland  Investment  Co.  v.  Kan- 
sas City  Computing  Scales  Co.,  277  Mo. 
365, 209  S.  W.  895 ;  Washington  Finance 
Corporation  y.  Glass,  74  Wash.  653, 
46  L.  R.  A.  (N.S.)  1043,  134  Pac.  480. 

An  alteration  of  a  chsck,  reducing 
the  amount  thereof »  avoids  it.  Keller 
Y.  Stote  Bank,  —  lU.  — ,  127  N.  E.  94. 
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would  have  borne  legally,^^  are  all  material,  and  discharge  the 
party  who  did  not  assent  thereto. 

A  material  alteration  avoids  a  contract  not  only  as  to  the  party 
making  it,  but  as  to  an  innocent  transferee,  such  as  a  bona  fide 
assignee  who  is  not  an  indorsee^* 

A  material  alteration  operates  as  a  discharge  of  a  lease,^'  at 
least  if  such  alteration  is  made  after  one  of  the  parties  has  signed 
or  has  executed  it,  and  before  the  adversary  party  executes  itJ* 
The  alteration  of  a  mortgage  after  execution  seems  to  operate  as  a 
discharge  thereof."  "Whether  the  alteration  of  a  deed  operates  to 
divest  the  title  of  the  grantee,  or  whether  such  alteration  merely 
affects  the  executory  covenants  contained  in  the  deed,  is  a  question 
which  is  outside  of  contract  law." 

In  some  jurisdictions,  however,  an  innocent  material  alteration 
does  not  avoid  the  contract." 

In  any  event,  the  material  alteration  can  not  be  regarded  as  a 
part  of  the  contract.*"  Whatever  the  effect  the  addition  of  a  mem- 
orandum or  indorsement  upon  an  instrument  may  have  upon  the 
validity  thereof,  it  can  not  be  regarded  as  a  part  of  such  instru- 
ment so  as  to  show  consideration  upon  its  face.*^ 


13  New  York  Life  Ins.  Co.  v.  Martin- 
dale,  75  Kan.  142,  121  Am.  St.  Rep. 
362,  21  L.  R,  A.  (N.S.)  1046,  88  Pac. 
659. 

l«Bufch  V.  Daniel,  101  Ga.  228,  28 
S.  E.  622;  Searles  v.  Seipp,  6  S.  D. 
472,  61  N.  W.  804. 

WDreyfuss  v.  Process  Oil  &  Fuel 
Co.,  142  La.  664,  77  So.  283. 

ISDreyfuss  ▼.  Process  Oil  &  Fuel 
Co.,  142  La.  664,  77  So.  283. 

"Frazier  ▼.  Crook,  —  Mo.  — ,  204 

S.  W.  392. 

II  See  on  this  flubjeet: 

United  States.  Eadie  v.  Chambers, 
172  Fed.  73,  24  L.  R.  A.  (N.S.)  879 
[reversed  in  Waskey  v.  Chambers,  224 
U.  S.  664,  66  L.  ed.  886,  on  the  theory 
that  the  deed,  having  but  one  witness 
and  being  altered  after  acknowledg- 
ment, was  not  entitled  to  registra- 
tion]. 

Kansas.    Hurt  ▼.  Stout,  105  Kan,  64, 

181  Pac.  623. 
Kentucky.    Huflfman  v.  Hatcher,  178 


Ky.  8,  L.  R.  A.  1918B,  484,  108  S.  W. 
236. 

Massachusetts.  Can*  v.  Frye,  225 
Mass.  531,  L.  R.  A.  1917E,  814,  114  N. 
E.  745. 

Missouri  Frazier  ▼.  Crook,  —  Mo. 
— ,  204  S.  W.  392. 

ISCroswell  v.  Labree,  81  Me.  44,  10 
Am.  St.  Rep.  238,  16  Atl.  331;  James 
Y.  Tilton,  183  Mass.  276,  67  N.  E.  326; 
Wolferman  v.  Bell,  6  Wash.  84,  36  Am. 
St.  Rep.  126,  32  Pac.  1017. 

So  in  Georgia  by  statute.  Miller  ▼• 
Slade,  116  Ga.  772,  43  S.  E.  69;  Burch 
v.  Pope,  114  Ga.  334,  40  S.  E.  227. 

20  Jones  T.  Wizom,  —  Wis.  — ^  174 
N.  W.  806. 

21  Jones  v.  Wizom,  —  Wis.  — ,  174 
N.  W.  896. 

In  jurisdictions  in  which  a  change 
of  a  written  instrument  by  one  of  the 
parties,  so  as  to  make  it  conform  to 
the  actual  agreement  between  the 
parties,  operates  as  an  alteration  if 
the  adversary  party  does  not  assent 
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§3111.  Negotiable  instrnments  before  the  Negotiable  Instru- 
ments Law.  In  the  absence  of  statute,  a  negotiable  instrument 
which  has  been  altered  materially  is  unenforceable,  even  in  the 
hands  of  a  bona  fide  holder  without  notice  who  takes  for  value  and 
before  maturity.'  While  in  some  of  the  cases  in  which  a  bona  fide 
holder  has  not  been  allowed  to  recover  on  an  altered  negotiable 
instrument,  the  alteration  was  apparent  on  the  face  of  the  instru- 
ment,^ the  doctrine  does  not  rest  upon  this  ground.  As  long  as  the 
maker  has  not  been  negligent  in  giving  opportunity  for  alteration,' 


thereto  (see  §3091),  the  act  of  the 
payee  in  changing  the  terma  of  an  in- 
strument to  make  it  conform  to  the 
actual  aj^'reement  between  the  parties 
discharp:ej>  the  instrument,  although 
he  acta  without  fraudulent  intent. 
Edington  v.  McLeod,  87  Kan.  426,  41 
L.  R.  A.  (N.S.)  230,  124  Pac.  163. 
I  England.  Master  v.  Miller,  1  Anstr. 

225. 

United  States.  Wood  v.  Steele,  73 
U.  S.  (6  Wall.)  80,  18  L.  ed.  725. 

Arkansas.  Fordyce  v.  Kosminski,  49 
Ark.  40,  4  Am.  St.  Rep.  18,  3  S.  W. 
892. 

District  of  Columbia.  Ofenstein  v 
Bryan,  20  D.  C.  App.  1. 

HHnois.  Merritt  v.  Boyden,  191  111. 
136,  85  Am.  St.  Rep.  246,  60  N.  E.  907; 
Keller  v.  State  Bank,  —  111.  — ,  127 
N.  E.  94. 

Iowa.  Knoxville  National  Bank  ^\ 
Clark,  51  la.  204,  33  Am.  Rep.  129, 
1  N.  W.  491;  Derr  v.  Keaough,  96  la. 
397,  65  N.  W.  339. 

Kansas.  Herington  Bank  v.  Wan- 
gei-n,  65  Kan.  423,  59  L.  R.  A.  717, 
70  Pac.  330. 

Kentucky.  Blakey  v.  Johnson,  76 
Ky.   (13  Bush.)   197,  26  Am.  Rep.  254. 

Massachusetts.  Wade  v.  Withing- 
ton,  83  Mass.  (1  AH.)  561;  Greenfield 
Savings  Bank  v.  StoweH,  123  Mass. 
196,  25  Am.  Rep.  67. 

Michigan.  Stevens  v.  Venema,  202 
Mich.  232,  L.  R.  A.  1918F,  1145,  168  N. 

W.  531. 

Minnesota.  Seebold  v.  Tatlie,  76 
Minn.  131.  78  N.  W.  067. 


Mississippi.  Simmons  v.  Atkinson- 
Lampton  Co.,  69  Miss.  862,  23  L.  R.  A. 
599,  12  So   263. 

Nebraska.  Bothell  v.  Schweitzer,  84 
Neb.  271,  133  Am.  St.  Rep.  623,  22  L. 
R.  A.   (N.S.)   263,  120  N.  W.  1129. 

Ohio.  Newman  v.  King,  64  O.  S.  273, 
56  Am.  St.  Rep.  705,  35  L.  R.  A.  471, 
43  N.  E.  683. 

Oklahoma.  Cox  v.  Kirkwood,  69 
Okla.  183,  158  Pac.  030;  Wayne  County 
National  Bank  v.  Kneeland,  —  Okla. 
— ,  161  Pac.  193;  Voris  v.  Birdsall,  — 
Okla.  — ,  162  Pac.  951. 

Pennsylvania.  Citizens*  National 
Bank  v.  AA'illiams,  174  Pa.  St.  66,  35 
L.  R.  A.  464,  34  Atl.  304. 

South  Dakota.  Rochford  v.  McGee, 
16  S.  D.  606,  102  Am.  St.  Rep.  719,  61 
L.  R.  A.  335,  94  N.  W.  695;  Holimrt  v. 
Lauritson,  34  S.  D.  267,  L.  R.  A. 
1915A,  106,  148  N.  W.  19. 

Tennessee.  Moss  v.  Maddux,  108 
Tenn.  405,  67  S.  W.  855. 

Texas.  Farmers'  &  Merchants'  Na- 
tional Bank  v.  Novich,  89  Tex.  381, 
34  S.  W.  914. 

West  Virginia.  Ohio  Valley  Bank 
V.  Lockwood,  13  W.  Va.  392,  31  Am. 
Rep.  768. 

Wisconsin.  Hecht  v.  Shenners,  126 
Wis.  27,  105  N.  W.  309. 

2  Citizens'  National  Bank  v.  Wil- 
liams, 174  Pa.  St.  66,  35  L.  R.  A.  464, 
34  Atl.  304. 

8  Fanners'  So  Merchants'  N>»t'ional 
Bank  v.  Novich,  80  Tex.  381,  34  S.  W. 
914. 
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alteration  discharges  the  instrument,  even  if  it  is  so  skilfully  done 
as  to  deceive  a  prudent  man.* 


§3112.  Negotiable  instruments  under  the  Negotiable  Instru- 
ments Law.  The  Negotiable  Instruments  Law  provides:  ** Where 
a  negotiable  instrument  is  materially  altered  without  the  assent  of 
all  parties  liable  thereon,  it  is  avoided,  except  as  against  a  party 
who  has  himself  made,  authorized  or  assented  to  the  alteration,  and 
subsequent  indorsers.  But  when  an  instrument  has  been  mate- 
rially altered  and  is  in  the  hands  of  a  holder  in  due  course,  not  a 
party  to  the.  alteration,  he  may  enforce  payment  thereof  according 
to  its  original  tenor.'*  ^  The  first  part  of  this  section  did  not  change 
the  pre-existing  law,  but  the  last  paragraph  revolutionized  the  pre- 
existing law  as  to  the  effect  of  alteration.  Under  this  statute,  the 
courts  have  no  choice  but  to  enforce  it  literally  and  to  allow  a 
bona  fide  holder  to  recover  upon  the  original  form  of  the  instru- 
ment, in  spite  of  tlie  material  alteration  thereof.^  Under  this  sec- 
tion, a  bank  which  has  paid  a  raised  check  in  good  faith  may 
eliarge  the  account  of  its  depositor  with  the  amount  for  which 
such  check  was  originally  given.'  If  a  note  is  altered  by  changing 
the  name  of  tin*  maker  thereof,  a  holder  in  due  course  may  enforce 
it  against  the  orijrinal  maker.*  This  section  has,  by  its  terms,  no 
ajiplication  if  the  instrument  is  in  the  hands  of  one  who  is  not  a 


4  Fordvce  v.  Kosmin^ki,  40  Ark.  40, 
4  Am.  St.  Rep.  IS,  3  S.  W.  802;  Iler- 
ington  Bank  v.  Wangerin,  65  Kan.  423, 
no  L.  R.  A.  717,  70  Pac.  330;  Mid- 
da  ugh  V.  Elliott,  61  Mo.  A  pp.  601; 
Rochford  v.  :McCeo,  10  S.  D.  606,  61  L. 
R.  A.  335,  94  N.  W.  OO",. 

1  See  §  124,  Negotiable  Instruments 
Law. 

2  Kentucky.  Commercial  Bank  v. 
Ardcn,  177  Ky.  520,  L.  R.  A.  1018B. 
320,  197  S.  W.  951. 

Massachusetts.  Tower  v.  Stanley, 
220  Mass.  429,  107  N.  E.  1010;  Munroe 
V.  Stanley,  220  Mass.  438,  107  N.  £. 
1012. 

Michigan.  Ensign  v.  Fogg,  177  Mich. 
317,  143  N.  W.  82. 


Minnesota.  Public  Bank  of  New 
York  V.  Burchard,  135  Minn.  171  [sub 
nomine,  Public  Bank  v.  Knox-Burch- 
ard  ^lercantile  Co.,  160  N.  W.  667]. 

Nebraska.  Bothell  v.  Schweitzer,  84 
Neb.  271.  133  Am.  St.  Rep.  623,  22  L. 
R.  A.   (N.S.)   263,  120  N.  W.  1129. 

Ohio.  Dick  v.  Hyer,  94  O.  S.  351, 
114  N.  E.  251. 

Oklahoma.  Conqueror  Trust  Co.  v. 
Simmon,  —  Okla.  — -,  162  Pac.  lOOS. 

3  Commercial  Bank  v.  Ardcn,  177 
Ky.  520,  L.  R.  A.  1918B,  320,  197  S. 
W.  951. 

4  Public  Bank  of  New  York  City  v. 
Burchard,  135  Minn.  171  fsub  nomine. 
Public  Bank  v.  Knox -Burchard  Mer- 
cantile Co..  160  N.  W.  667. 
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holder  in  due  course,*  as  where  the  holder  knows  of  the  alteration,' 
or  the  alteration  was  made  after  maturity.^ 

§3113.  Bight  of  recovery  upon  original  consideration— Inno- 
cent material  alteration.  In  cases  of  material  alteration,  where  the 
written  contract  is  discharged,  the  question  then  arises  as  to 
whether  recovery  can  be  had  in  quasi-contract  on  the  original  con- 
sideration for  which  the  instrument  was  given.  This  depends  on 
whether  the  alteration  was  made  innocently  or  fraudulently.  If 
it  was  made  innocently,  recovery  can  be  had  on  the  original  con- 
sideration.^ Accordingly,  in  jurisdictions  in  which  the  alteration  of 
a  note,  so  as  to  make  it  conform  to  the  actual  agreement  of  the 
parties,  is  held  to  be  material  so  as  to  avoid  the  instrument,'  the 
original  debt  can  be  recovered ;  *  and  a  mortgage  which  is  given  to 
secure  such  note  can  be  enforced  for  the  original  obligation.^ 

§3114.  Fraudulent  material  alteration.  If  the  alteration  is 
made  fraudulently  no  recovery  can  be  had  upon  the  original  con- 


I  Wilkes-Barre  First  National  Bank 
▼.  Barnum,  160  Fed.  245;  Pensacola 
State  Bank  v.  Melton,  210  Fed.  57; 
Fairfield  County  National  Bank  v. 
Hammer,  89  Conn.  592,  95  Atl  31; 
Washington  Finance  Corporation  v. 
Glass,  74  Wash.  653,  46  L.  R.  A.  (N. 
S.)  1043,  134  Pac.  480. 

•  Wilkes-Barre  First  National  Bank 
V.  Bamum,  160  Fed.  245;  Washington 
Finance  Corporation  ▼.  Glass,  74  Wash. 
653,  46  L.  R.  A.  (N.S.)  1043,  134  Pac 
480. 

T  Pensacola  State  Bank  v.  Melton, 
210  Fed.  57;  Fairfield  County  National 
Bax)k  Y.  Hammer,  89  Conn.  592,  95 
Atl.  31. 

1  England.  Atkinson  v.  Hawdon,  2 
Ad.  k  El.  628. 

Canada.  Bank  v.  Wharton,  27  N. 
S.  67. 

Illinois.  Hayes  v.  Wagner,  220  III. 
256,  77  N.  E.  211. 

Indian  Territory.  Hampton  y.  May- 
ers, 3  Ind.  Terr.  65,  53  S.  W.  483. 

Kansas.      Edin^ton    v.    McLeod,    87 


Kan.  426,  41  L.  R.  A.   (N.S.)  230,  124 
Pac.  163. 

Massachuaetts.  Jeffrey  v.  Rosen- 
feld,  179  Mass.  506,  61  N.  E.  49. 

Minnesota.  Wilson  ▼.  Hayes,  40 
Minn.  531,  12  Am.  St.  Rep.  754,  4  L. 
R.  A.  196,  42  N.  W.  467. 

Missotiri .  Bobb  v.  Taylor  (Mo.), 
184  S.  W.  1028. 

New  Jersey.  Hunt  v.  Gray,  35  N.  J. 
L.  227,  10  Am.  Rep.  232. 

Ohio.    Merrick  v.  Boury,  4  O.  S.  60. 

Oregon.  Savage  t.  Savage,  36  Or. 
268,  59  Pac.  461 ;  Catching  v.  Ruby,  01 
Or.  506,  178  Pac.  796. 

Rhode  Island.  Keene  v.  Weeks,  19 
R.  I.  309,  33  Atl.  446. 

Texas.  Otto  v.  Halff,  89  Tex.  384, 
59  Am.  St.  Rep,  56,  34  S.  W.  910. 

Wisconsin.  Matteson  ▼.  Ellsworth, 
33  Wis.  488,  14  Am.  Rep.  766. 

2  See  §  3091. 

tEdington  v.  McLeod,  87  Kan.  426, 
41  L.  R.  A.  (N.S.)  230,  124  Pac.  163. 

4Edington  v.  McLeod,  87  Kan.  420, 
41  L.  R.  A.  (N.S.)  230,  124  Pac  163. 
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sideration ;  ^  and  the  result  of  such  fraudulent  alteration  is  there- 
fore to  leave  the  innocent  party  in  possession  of  the  consideration, 
if  he  has  received  it,  without  any  duty  in  return  therefor,  either 
contractual  or  quasi-contractual.^  Various  reasons  have  been  sug- 
gested for  this  rule  which  is  admittedly  harsh.  The  original  cause 
of  action  is  said  to  be  lost  by  merger  in  the  negotiable  instrument 
which  has  been  altered  thereafter.'  The  rule  has  been  justified  on 
the  theory  that  one  who  has  deliberately  destroyed  the  evidence  of 
the  contract  will  not  be  permitted  to  recover  the  original  consid- 
eration.^ It  is  also  justified  as  a  penalty  for  fraudulent  conduct ;  * 
and  the  results  reached  under  this  theory  go  beyond  those  reached 
under  the  theory  that  the  rule  is  based  on  the  consequences  of 
destroying  evidence,  so  that  it  is  not  possible  to  enforce  the  con- 
tract although  it  was  executed  in  duplicate,  one  of  which  is 
unaltered.* 


lAUlMuna.  White  y.  Hass,  32  Ala. 
430,  70  Am.  Dec.  548. 

Iowa.  Woodworth  v.  Anderson,  03 
la.  603,  19  N.  W.  296;  Maguire  v.  Eich- 
meier,  109  la.  301,  80  N.  W.  305;  Shea 
V.  Cutler,  147  la.  366,  126  N.  W.  366. 

Kansas,  Hocknell  v.  Sheley,  66  Kan. 
357,  71  Pac  839. 

Minnesota.  Warder,  Bushnell  & 
Glessner  Ck>.  v.  WiUyard,  46  Minn.  531, 
24  Am.  St.  Rep.  250,  49  N.  W.  300. 

Mississippi  Merchants'  &  Farmers' 
Bank  v.  Dent,  102  Miss.  455,  59  So. 
805;  Lauderdale  Bank  v.  Cole^  111 
Miss.  39,  71  So.  260. 

Missouri.  Whitmer  v.  Frye,  10  Mo. 
348. 

Nebraska.  Walton  Plow  Co.  v. 
Campbell,  35  Neb.  173,  16  L.  R.  A.  468, 
52  N.  W.  883. 

Hew  Hampshire.  Martendale  v.  Fol- 
lett,  1  N.  H.  95. 

North  Dakota.  Bank  of  Decorah  v. 
Laughlin,  4  N.  D.  391,  61  N.  W.  473. 

Vermont.  Bigelow  v.  Stilphen,  35 
Vt.  521. 

Virginia.  Newell  v.  Mayberry,  71 
Va.   (3  Leigh)  250,  23  Am.  Dec.  261. 

West  Virginia.  Philip  Carey  Mfg. 
Co.  V.  Watson,  58  W.  Va.  189,  62  S. 
£.  515. 


2  The  decision  of  this  question  was 
avoided  in  Bodine  v.  Berg,  82  N.  J.  L. 
662,  40  L.  R.  A.  (N.S.)  65,  82  Atl.  901. 

3  Woodworth  v.  Anderson,  63  la.  503» 
19  N.  W.  296. 

4Vogle  V.  Ripper,  34  RL  100,  85  Am. 
Dec.  298;  HockneU  v.  Sheley,  66  Kan. 
357,  71  Pac.  839. 

•  Hocknell  v.  Sheley,  66  Kan.  357> 
71  Pac.  839. 

"The  law  will  not  permit  the  holder 
to  take  the  chances  of  gain  by  fraud- 
ulently altering  the  note,  without  risk 
of  loss  in  case  of  detection."  Walton 
Plow  Co.  V.  Campbell,  35  Neb.  173,  16 
L.  R.  A.  468,  52  N.  W.  883. 

It  is  said  that  this  rule  is  "the  most 
effective  means  of  preserving  the  in- 
tegrity" of  written  contracts.  Philip 
Carey  Mfg.  Co.  v.  Watson,  58  W.  Va. 
189,  52  S.  E.  515. 

•  Koons  V.  St.  Louis  Car  Co.,  203  Mo. 
227,  101  S.  W.  49;  Philip  Carey  Mfg. 
Co.  V.  Watson,  58  W.  Va.  189,  52  S.  E. 
515. 

For  the  opposite  result  on  this  par- 
ticular question  see  Miller  v.  Yockey, 
49  Colo.  303,  112  Pac.  772,  and  Lewis 
V.  Payn,  8  Cow.  (N.  Y.)  71,  18  Am. 
Dec.  427. 
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It  seems  to  be  held  in  some  cases,  however,  that  even  in  eases  of 
fraudulent  material  alterations  the  maker  can  not  avoid  the  note 
and  at  the  same  time  retain  the  consideration  received  therefor.  A 
note  given  in  consideration  of  a  deed  to  realty  was  subsequently 
altered  fraudulently.  The  maker  could  avoid  the  entire  transac- 
tion but  he  could  not  avoid  the  note  and  affirm  the  deed.^ 


§  3115.  Effect  of  alteration  of  collateral  inrtnunent.  Whether 
the  alteration  of  one  contract  affects  another  contract  or  instru- 
ment in  some  way  connected  with  the  former  instrument  is  a  ques- 
tion sometimes  presented  for  consideration.  A  material  alteration 
in  one  of  two  instruments  secured  by  a  mortgage  does  not  discharge 
the  other.^  A  material  alteration  of  some  of  a  series  of  notes  given 
under  a  conditional  contract  of  sale  does  not  avoid  the  contract  of 
fiale  or  the  rest  of  the  notes.'  An  alteration  which  avoids  a  mort- 
gage does  not  avoid  the  note  to  secure  which  it  was  given.'  In 
some  jurisdictions  the  converse  of  this  rule  is  applied,  and  it  is  held 
that  the  alteration  of  a  note,  exren  though  fraudulent,  can  not  affect 
the  validity  of  the  mortgage  by  which  it  is  secured.*  Some  justi- 
fication for  this  result  can  be  found  in  jurisdictions  in  which  a 
mortgage  is  regarded  as  a  conveyance  on  condition  subsequent;' 
but  it  seems  rather  to  be  based  on  the  theory  that  the  original  debt 
remains  in  existence  for  some  purposes  in  spite  of  the  alteration.' 

Whether  the  alteration  of  a  note  discharges  the  mortgage  given 
to  secure  the  note  depends  in  most  jurisdictions,  how^ever,  on  the 
nature  of  the  alteration  and  the  purpose  for  w^hich  it  was  made. 
An  immaterial  alteration  would,  of  course,  have  no  effect  on  either 
note  or  mortgage.  Such  an  alteration  does  not,  therefore,  discharge 
the  mortgage.  A  material  alteration,  if  innocent,  discharges  the 
written  contract,  but  leaves  the  obligor  thereon  liable  for  the  orig- 
inal consideration  received  by  him,  and  the  mortgage  remains  as  a 


7  Glover  v.  Green,  96  6a.  126,  22  S. 
E.  664.  See  for  simUar  facta,  Single- 
ton V.  McQueny,  86  Ky.  41,  2  S.  W. 
652. 

1  Parke,  etc.,  Co.  v.  White  River 
Lumber  Co.,  110  Cal.  658,  43  Pac.  202. 

2  Edward  Thompson  Co.  v.  Baldwin, 
«2  Neb.  530,  87  N.  W.  307. 

3Kime  v.  Jesse,  52  Neb.  606,  72  N. 
W.  1050;  Zeiplar  v.  Vollers,  59  Okla. 
74,  157  Pac.  1035. 

4Bobb   v.   Taylor    (Mo.),   184  S.  W. 


1028;  Cheek  v.  Nail,  112  N.  Car.  370, 
17  S.  E.  80;  Plyler  v.  Elliott,  19  S. 
Car.  257;  Smith  v.  Smith,  27  S.  Car. 
166,  13  Am.  St.  Rep.  633,  3  S.  E.  78. 

•  See  Van  Eps  v.  Newald,«139  Wis. 
129,  120  N.  W.  853,  in  which  a  chattel 
mortgage  was  enforced  in  spite  of  the 
alteration  of  the  note,  on  the  theory 
that  the  action  was  not  on  the  note, 
but  to  recover  property. 

•  Smith  V.  Smith,  27  S.  Car.  166, 
13  Am.  St.  Rep.  633,  3  S.  W.  78. 
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valid  security  for  such  debt.^  On  the  other  hand,  a  material  fraud- 
ulent alteration  of  a  note  is  held  to  operate  as  a  discharge  of  the 
original  liability,  and  therefore  as  a  discharge  of  the  mortgage 
which  is  given  to  secure  such  debt.* 

§  3116.  Effect  of  immaterial  alteration  on  liability  on  contract. 

In  a  resolution  in  an  early  English  case,^  the  court  said  that  a  deed 
was  avoided  by  any  alteration,  even  of  immaterial  words.  This 
rule  has  been  recognized  in  some  early  cases  in  the  United  States,' 
and  it  is  still  the  rule  in  a  few  jurisdictions.'  It  has  been  said  that 
even  an  immaterial  alteration  in  a  money-bearing  or  title-bearing 
obligation  avoids  it.^  In  some  cases  this  statement  is  obiter^  as  the 
alteration  is  held  to  be  material,'  or  was  made  to  correct  a  mistake 
in  expression,'  or  the  cases  are  cases  of  spoliation.^ 

The  great  weight  of  modem  authority  in  the  United  States, 
however,  is  to  the  effect  that  an  immaterial  alteration  does  not 


TlUinois.  ElUott  v.  Blair,  47  III. 
342. 

Iowa.    Clough  V.  Seay,  49  la.  111. 

Kansas.  Edington  v.  McLeod,  87 
Kan.  426,  41  L.  R.  A«  (N.S.)  230,  1*24 
Pac.  163. 

Massachusetts.  Jeffrey  v.  Rosenfeld, 
170  Mass.  606,  61  N.  E.  49. 

Missouri.  Baskin  v.  Wayne,  62  Mo. 
App.  515. 

South  Carolina.  Gillett  v.  Powell, 
Speers  Eq.  (S.  Oar.)   142. 

Wisconsin.  Gorden  v.  Robertson,  48 
Wis.  493,  4  N.  W.  579. 

•  Tate  V.  Fletcher,  77  Ind.  102;  Bow- 
man Y.  Mitchell,  70  Ind.  84;  Hocknell 
V.  Sheley,  66  Kan.  357,  71  Pac.  839; 
Walton  Plow  Co.  v.  Campbell,  35  Neb. 
173,  16  L.  R.  A.  468,  62  N.  W.  883;' 
West  V.  Naten,  49  Okla.  249,  152  Pac. 
342. 

Contra,  Hoffman  v.  Molloy,  91  Mo. 
App.  367;  Plyler  v.  Elliott,  19  S.  Car. 
257;  wSmith  v.  Smith,  27  S.  Car.  166. 
13  Am.  St.  Rep.  633,  3  S.  E.  78. 

1  Pilot's  Case.  11  Coke  26b,  27a. 

2 Morris    v.    Vanderen,    1    U.    S.    (I 


Dall.)  64,  1  L.  ed.  38;  Lewis  ▼.  Payn, 
8  Cow.  (N.  Y.)  71,  18  Am.  Dec.  427; 
Piercy  v.  Piercy,  6  W.  Va.  199. 

See  to  the  same  effect,  Greenleaf  on 
Ev.  (16th  ed.),  §568;  2  Parson's  Notes 
and  Bills  (2nd  ed.),  §572;  Bishop  on 
Cont.  (2nd  ed.),  §755,  the  latter  au- 
thor saying:  "Where  in  making  an  im- 
material alteration  he  means  a  fraud, 
yet,  mistaking  the  law  does  not  ac- 
complish his  purpose,  the  other  party 
will,  in  reason,  be  discharged." 

•  Kelly  V.  Thuey,  143  Mo.  422,  46 
S.  W.  300  [affirming  in  banc,  37  S. 
W.  616];  Vanauken  v.  Hornbeck,  14 
N.  J.  L.  178,  25  Am.  Dec.  509;  Hunt  v. 
Gray,  35  N.  J.  L.  227,  10  Am.  Rep. 
232. 

4  Kelly  v.  Thuey,  143  Mo.  422,  45  a 
W.  300  [affirming  in  banc,  37  S.  W. 
616]. 

5  United  States  oiass  Co.  v.  Bottle 
Co.,  81  Fed.  993;  Crockett  v.  Thorn- 
ason,  37  Tenn.   (5  Sneed)  342. 

I  Turner  v.  Billagram,  2  Cal.  520. 
7  Lumbering  v.  Kohlbrecher,  22  Ma 
596. 
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avoid  a  written  contract.*    This  is  true  whether  the  alteration  was 
made  innocently  or  fraudulently.' 


t  United  States.  Gordon  v.  Chatta- 
nooga Third  National  Bank,  144  U.  S. 
97,  36  L.  ed.  360. 

Alabama.  Nance  ▼.  Gray,  143  Ala. 
234,  38  So.  916. 

Camomia.  Oakland  First  National 
Bank  v.  Wolff,  79  Cal.  69,  21  Pac.  551, 
748. 

Connecticut.  Nichols  v.  Johnson,  10 
Conn.  192. 

Geoxpa.  Shirley  y.  Swafford,  119 
G«.  43,  45  S.  £.  722. 

Idaho.  Exchange  State  Bank  y.  Ta- 
ber,  26  Ida.  723,  145  Pac.  1090. 

Illinois.  Reed  v.  Kemp,  16  III.  445; 
McKibben  v.  Newell,  41  111.  461;  Ryan 
▼.  First  National  Bank,  148  III.  349 
[sub  nomine,  Reilly  v.  First  National 
Bank,  35  N.  E.  1120]. 

Indiana.  State,  ex  rel.,  v.  Berg,  50 
Ind.  496;  Shuck  v.  State,  136  Ind.  63, 
35  N.  E.  093;  Fry  v.  P.  Bannon  Sewer 
Pipe  Co.,  179  Ind.  309,  101  N.  E.  10. 

Iowa.  Briscoe  ▼.  Reynolds,  51  la. 
673,  2  N.  W.  520;  Rowley  v.  Jewett, 
66  la.  492,  9  N.  W.  353. 

Kentucky.  Shelton  v.  Dcering,  49 
Ky.  (10  B.  Mon.)  405;  Terry  v.  Hazle- 
wood,  62  Ky.  (1  Duv.)  104;  Citizens' 
State  Bank  of  Greenup  v.  Johnson 
County,  182  Ky.  531,  207  S.  W.  8. 

Louisiana.  Hot  linger  v.  Hettinger, 
49  La.  Ann.  1633,  22  So.  847. 

Massachusetts.  Smith  y.  Crooker,  5 
Mass.  638;  Granite  Ry.  Co.  v.  Bacon, 
32  Mass.  (15  Pick.)  239. 

Michigan*  Goodenow  v.  Curtis,  33 
Mich.  505. 

Minnesota.  Herrick  v.  Baldwin,  17 
Minn.  209,  10  Am.  Rep.  161;  Spioring 
V.  Spiering,  138  Minn.  119,  104  N.  W. 
683;  Beck  Electric  Construction  Co.  v. 
National  Contracting  Co.,  —  Minn.  — , 
173  N.  W.  413. 

Mississippi  Bridges  v.  Winters,  42 
Miss.  135,  2  Am.  Rep.  698,  97  Am. 
Dec.  443. 


Miasouii.  Heman  v.  Gilliam,  171 
Mo.  258,  71  S^W.  163. 

Nebraska.  Palmer  ▼.  Largent,  5 
Neb.  223,  25  Am.  Rep.  479;  Fisherdick 
▼.  Button,  44  Neb.  122,  62  N.  W.  488; 
Blenkiron  Brothers  v.  Rogers,  87  Neb. 
716,  31  L.  R.  A.  (N.S.)  127,  127  N. 
W.  1062. 

Mew  Hampshire.  Pequawket  Bridge 
V.  Mathes,  8  N.  H.  139;  Bumham  v. 
Ayer,  35  N.  H.  351. 

New  York.  Flint  v.  Craig,  59  Barb. 
(N.  Y.)  319. 

North  Dakota.  Eaton  v.  Delay,  32 
N.  D.  328,  L.  R.  A.  1916D,  628,  155  N. 
W.  644. 

Ohio.  Huntington  v.  Finch,  3  O.  S 
445. 

Oregon.  Palomaki  y.  Laurell,  86  Or. 
491,  168  Pac.  935;  Temple  v.  Harring- 
ton. 90  Or.  205,  176  Pac.  430. 

Pennsylvania.  Robertson  v.  Hay,  91 
Pa.  St.  242. 

South  Carolina.  Merchants*  Na- 
tional Bank  v.  Smith,  —  S.  Car.  — , 
96  S.  E.  690. 

Tennessee.  Blair  v.  Bank,  30  Tenn. 
(11  Humph.)  84. 

Texas.  Church-ll  v.  Bielstein,  9  Tex. 
Civ.  App.  445. 

Vermont.  Lnngdon  v.  Paul,  20  Vt. 
217. 

Washington.  Lombardo  v.  Lombar- 
dini,  67  Wash.  352,  32  L.  R.  A.  (NS.) 
515,  106  Pac.  907. 

.    Wisconsin.    Fuller  ▼.  Green,  64  Wis. 
150,  54  Am.  Rep.  600,  24  N.  W.  907. 

•  lUinois.  Vogel  v.  Ripper,  34  III. 
100,  85  Am.  Dec  298;  Magers  ▼.  Dun- 
lap,  30  III.  App.  618. 

Iowa.  Robinson  v.  Phoenix  Insur- 
ance Co.,  25  la.  430. 

Kentucky.  Citizens'  State  Bank  v. 
Johnson  County,  182  Ky.  631,  207  S. 
W.  8. 

Massachusetts.  Commonwealth  v. 
Bank,  08  Mass.  12,  93  Am.  Dec.  126. 
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§3117.  Batiflcation  of  alteration.  The  party  who  did  not 
make  the  alteration  may,  if  he  choose,  ratify  itJ  This  principle  has 
been  applied  to  negotiable  instruments  such  as  promissory  notes' 
and  to  leases.'  If  the  party  against  whom  liability  is  sought  to  be 
enforced  has  full  knowledge  of  the  facts,  he  may  ratify  an  altera- 
tion of  a  simple  contract  by  express  acquiescence  therein,*  as  by 
express  promise  to  pay  the  note  as  altered,*  or  by  making  part  pay- 
ment on  the  altered  instrument,*  or  by  paying  interest,^  or  even  by 
failure  to  disavow  within  a  reasonable  time  after  learning  of  the 
alterations.* 

If  the  party  against  whom  liability  is  sought  to  be  enforced  does 
not  know  of  the  alteration  his  conduct  does  not  amount  to  a  rati- 
fication.*   Thus  an  offer  to  renew  and  pay  an  altered  note,^*  or  part 


Minnesota.  Beck  Electric  Construc- 
tion Co.  V.  National  Contracting  Co., 
—  Minn.  — .  173  N.  W.  413. 

"An  immaterial  alteration  can  not 
be  made  material  simply  by  intent.** 
Robinson  v.  Phoenix  Insurance  Co.,  25 
la.  430,  435. 

"When  men*s  acts  can  not  be  the 
subject  of  judicial  investigation  their 
motives  can  not  be  inquired  into.** 
Moye  V.  Herndon,  30  Miss.  110,  121. 

1  United  States.  Smith  v.  United 
States,  ()i)  U.  S.  (2  WaU.)  219,  17  L. 
ed.  78S;  BamadaU  v.  Boley,  119  Fed. 
191. 

Alabama.  Montgomery  v.  Cross- 
thwait,  90  Ala.  553,  12  L.  R.  A.  140, 
8  So.  408. 

lUinois.  Goodspced  v.  Cutler,  75  111. 
634. 

Kansas.  Holyfield  ▼.  Harrington,  84 
Kan.  760,  39  L.  R.  A.  (NS.)  131,  115 
Pac.  646;  Blair  v.  McQuary,  100  Kan. 
203,  162  rac.  1173,  164  Pac.  262. 

Massachusetts.  Prouty  v.  Wilson, 
123  Mass.  21)7. 

Nebraska.  Nebraska  ▼.  Pazton,  65 
Neb.  110,  90  N.  W.  9^3. 

New  Jersey.  Bodine  v.  Berg,  82  N. 
J.  L.  662,  40  L.  R.  A.  (N.S.)  65,  82 
Atl.  901. 

Montana,  Smith  v.  Barnes,  61 
Mont.  202,  149  Pac.  963. 


South  Carolina.  Jacobs  t.  Gilrealb, 
45  S.  Car.  46,  22  S.  E.  757. 

Wisconsin.  ;Marks  v.  Schram,  109 
Wis.  452,  84  N.  W.  830. 

2  Kansas.  Holyfield  v.  Harrington, 
84  Kan.  760,  39  L.  R.  A.  (N.S.)  131, 
115  Pac.  546. 

Kentucky.  Pulliam  v.  Withers,  38 
Ky.  (8  Dana)  98,  33  Am.  Dec.  479. 

North  Carolina.  Wester  ▼.  Bailey, 
118  N.  Car.  193,  24  S.  E.  9. 

Oregon.  Matlock  v.  Wheeler,  29  Or. 
64,  43  Pac.  867. 

Wisconsin.  Marks  v.  Schram,  109 
Wis.  452,  84  N.  W.  830. 

•  Barnsdall  v.  Boley.  119  Fed.  191. 

4  Yocum  V.  Smith,  63  111.  321,  14  Am. 
Rep.  120;  Wester  v.  Bailey,  118  N. 
Car.  193,  24  S.  E.  9. 

•  Goodspeed  v.  Cutler,  75  III  534; 
^larks  V.  Schram,  109  Wis.  452,  84  N. 
W.  830. 

i  Johnson  v.  Johnson,  66  Mich.  52.>, 
33  N.  W.  413;  Evans  v.  Foreman,  60 
Mo.  449. 

7  Prouty  v.  Wilson,  123  Mass.  297. 

t  Ijindwerlen  v.  Wheeler,  106  Ind. 
523,  6  N.  E  8S8;  Matlock  v.  WTieeler, 
29  Or.  64,  43  Pac.  867;  Gray  v.  Wil- 
liam*, 91  Vt.  Ill,  99  Atl.  735. 

•  Cutler  V.  Rose.  35  la.  456;  Boalt 
v.  Brown,  13  O.  S.  3(W;  McDaniel  v. 
Whit^ett,  96  Tenn.  10,  33  S.  W.  567. 

19  McDaniel  v.  Wliitsett,  96  Tenn. 
10,  33  S.  W.  567. 
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payment  of  such  altered  note,"  or  bringing  an  action  upon  the 
instrument  in  its  altered  form,^'  is  not  ratification  if  made  without 
knowledge  of  the  fact  of  alteration. 

Sealed  instruments  stand  on  a  somewhat  different  footing.  In 
some  jurisdictions  the  old  rule  that  authority  to  execute  a  sealed 
instrument  must  be  under  seal  is  still  in  force.  Where  this  rule 
obtains  it  follows  necessarily  that  a  ratification  not  under  seal  is 
ineffective  in  case  of  an  alteration  in  a  sealed  instrument.'*  In 
other  jurisdictions  a  sealed  instrument  may  be  executed  or  modified 
by  authority  not  under  seal.  Where  this  rule  obtains  an  oral  rati- 
fication will  validate  an  alteration  in  a  sealed  contract.'*  An  offer 
to  pay  a  bond  and  request  for  an  extension  of  time,  with  knowledge 
of  the  alteration,"  or  claiming  the  benefit  of  the  entire  transaction 
with  knowledge  of  the  alteration,'*  or  taking  collateral  security 
against  liability  on  such  altered  instrument,"  waives  the  right  to 
treat  such  alteration  as  a  ground  of  discharge. 

Since  co-makers  are  ordinarily  not  the  agents  of  one  another, 
ratification  by  one  of  several  co-makers  does  not  operate  as  ratifica- 
tion by  those  who  do  not  know  of  such  ratification  and  do  not 
assent  thereto.'* 

§  3118.  Effect  of  subsequent  restoration  of  contract  to  original 
form.  Assuming  the  correctness  of  the  rule  that  a  material  altera- 
tion operates  as  a  discharge  of  the  contract,  it  should  follow  that 
if  a  material  alteration  has  once  been  made  and  if  the  written  con- 
tract has  been  discharged  thereby,  the  subsequent  erasure  of  such 
alteration  and  the  restoration  of  the  altered  contract  to  its  orig- 
inal condition  should  not  revive  the  liability  upon  the  original 
contract  against  a  party  who  did  not  assent  to  such  alteration  and 
who  does  not  assent  to  the  restoration  of  the  contract  to  its  original 
condition.    This  view^  has  been  taken  in  most  jurisdictions;  and  the 


11  Payne  v.  Long,  121  Ala.  385,  25 
So.  780;  Jacobfl  v.  Gilreath,  45  S.  Car. 
46,  22  S.  E.  757. 

12  Port  Huron  Engine  &  Thresher 
Co.  V.  Sherman,  14  S.  D.  401,  85  N. 
W.  1008;  Bigelow  v.  Stilphen,  35  Vt. 
521. 

WNesbitt  V.  Turner,  155  Pa.  St.  429, 
26  Atl.  750;  Kilkelly  v.  Martin.  34 
Wis.  525. 

14  Dickson    v.    Bamberger,    107    Ala. 


2n3,  18  So.  290;  Fairhaven  v.  Cowgill. 
8  Wash.  687,  36  Pac.  1093. 

IS  Dickson  v.  Bamberger,  107  Ala. 
293,  18  So.  290. 

1<  Lock  wood  v.  Bassett,  49  Micb.  546, 
14  N.  W.  492. 

ITHagler  v.  State,  31  Neb.  144,  47 
K  W.  692. 

IB  Davis  V.  Bauer,  41  O.  S.  257; 
Shiffer  v.  Mosier,  225  Pa.  St.  552.  24 
L.  R.  A.   (N.S  )   1155,  74  Atl.  426. 
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restoration  of  the  altered  contract  to  its  original  condition  does 
not  make  it  enforceable  against  a  party  who  is  discharged  by  such 
alteration  and  who  has  not  assented  subsequently,  either  to  such 
alteration  or  to  such  restoration.'  Equity  will,  therefore,  not  decree 
the  restoration  of  the  altered  instrument  to  its  original  form.*  If 
the  original  alteration  was  made  fraudulently,  and  if,  as  a  result 
thereof,  liability  upon  the  original  contract  is  discharged,  and  no 
quasi-contractual  right  arises  upon  the  original  consideration,  the 
unauthorized  erasure  of  the  alteration  and  restoration  of  the  altered 
contract  to  its  original  condition  does  not  revive  the  original  lia- 
bility, either  on  the  contract  or  in  quasi-contract.^  If  the  party 
against  whom  it  is  sought,  to  enforce  the  contract  after  restoration 
did  not  receive  the  original  consideration,  as  in  the  case  of  a  surety, 
and  if  his  liability  rested  solely  upon  the  original  contract,  the 
courts  hold  that  his  liability  can  not  revive  by  the  restoration  of 
the  altered  contract  to  its  original  condition.*  A  note  is  avoided 
by  the  addition  of  "with  interest,"  even  if  erased  before  transfer 
to  a  bona  fide  holder.' 

If  the  alteration  was  made  innocently  and  not  fraudulently, 
there  is  at  least  a  quasi-contractual  liability  on  the  original  con- 
sideration ;  •  and  there  is  some  authority  for  saying  that  the  par- 
ties who  were  liable  upon  the  original  contract  may  he  held  liable 
by  the  erasure  of  the  alteration  and  the  restoration  of  the  contract 
to  its  original  condition.^  This  rule  has  been  applied  even  to  sure- 
ties who  could  not  have  been  held  liable  on  the  original  considera- 
tion. Thus  the  addition,  after  surety  has  signed,  of  **with  interest 
at  7  per  cent."  in  accordance  with  an  understanding  with  payee, 
and  its  erasure  by  payee  without  fraudulent  intent,  do  not  release 
surety.* 


1  Locknane  v.  EmmerBon,  74  Ky.  (11 
Bush.)  60;  Citizens'  National  Bank  v. 
Williame,  174  Pa.  St.  66,  72,  36  L.  R. 
A.  464,  34  Atl.  303;  Shiffer  v.  Mosier, 
225  Pa.  St.  552,  24  L.  R.  A.  (N.S ) 
1155,  74  Atl.  426;  McDaniel  ▼.  Whit- 
sett,  96  Tenn.  10,  33  S.  W.  567. 

2  Ruby  V.  Talbott,  5  N.  M.  251,  3  L. 
R.  A.  724,  21  Pac.  72. 

3  Locknane  v.  Emmerson,  74  Ky.  (11 
Bush.)  69;  Citizens'  National  Bank  v. 
Williams,  174  Pa.  St.  66,  35  L.  R.  A. 


464,  34  Atl.  303;   McDaniel  v.  Whit- 
sett,  96  Tenn.  10,  33  S.  W.  667. 

4  Robinson  v.  Reed,  46  la.  219;  Shif- 
fer  V.  Mosier,  225  Pa.  St.  652,  24  L, 
R.  A.  (N.S.)  1155,  74  Atl.  426. 

•  Citizens'  National  Bank  v.  Wil- 
liams, 174  Pa.  St.  66,  72,  35  L.  R.  A. 
464,  34  Atl.  303,  304. 

•  See  8  3113. 

7  Rogers  v.  Shaw,  59  Cal.  260;  James 
V.  Tilton,  183  Mass.  275,  67  N.  E.  328. 

•  McAlpin  V.  Clark,  11  Ohio  C.  a 
524. 


§3119 


Page  on  Contracts 


5490 


§  3110.  Effect  of  spoliation— Theory  that  8pol]ati0n  operates  at 
discharge.  The  effect  of  spoliation  was  first  presented  to  the  Eng- 
lish courts  in  cases  involving  contracts  under  seal  which  were  en- 
forceable because  of  their  outward  formj  The  theory  that  it  was 
the  outward  form,  rather  than  the  intention  of  the  parties,  which 
was  to  govern,  was  applied  by  the  courts  of  law  logically ;  and  it 
was  held  that  the  destruction,  mutilation  or  alteration  of  a  sealed 
instrument  operated  as  a  discharge  thereof,  although  the  obligee 
was  without  fault.'  This  principle  was  applied  to  cases  in  which 
the  seal  was  mutilated  without  any  human  agency,'  as  where  the 
seal  was  eaten  by  rats.* 

The  only  limitation  which  the  English  courts  seem  to  have  im- 
posed upon  this  doctrine  was  that  the  instrument  must  have  been 
thus  mutilated  when  the  plea  of  non  est  factum  was  interposed.  A 
mutilation  of  the  seal  after  the  plea  of  non  est  factum  was  inter- 
posed and  before  trial,'  as  where  the  seal  was  eaten  by  mice  after 
issue  was  joined  and  before  trial,'  had  no  legal  effect,  and  the  in- 
strument could  be  enforced  as  it  was  originally  executed. 

The  rule  that  spoliation  by  a  third  party  operated  as  a  discharge 
of  the  instrument,  was  repeated  in  a  later  case,^  in  which  seals  were 
added  to  an  unsealed  guaranty  while  in  the  hands  of  the  promisee, 
although  the  defendant  did  not  allege  that  the  plaintiff  knew  of 
such  alteration  or  was  a  party  thereto.  This  result  was  justified 
on  the  theory  that  such  alteration  would  have  been  impossible  if  it 
had  not  been  for  the  fraud  or  carelessness  of  the  promisee.'    This 


1  See  1 1164. 

2Markliam  v.  Qonaston,  Cro.  Eliz. 
62G;  Pigot*8  Case,  11  Coke  26b;  Bayly 
V.  Garford,  March  125;  Sjaton  v.  Hen- 
son,  2  Lev.  220,  2  Show.  28. 

See  also,  Sheppard's  Touchstone  of 
Common  Assurances,  68,  and  Nichols 
V.  Haywood,  1  Dyer  59a. 

•  Bayly  v.  Garford,  March  125. 

4  Bayly  v.  Garford,  March  125. 

i  Nichols  V.  Haywood,  1  Dyer  69a; 
MichaeU^s  Case,  Owen  8. 

I  Nichols  ▼.  Haywood,  1  Dyer  59a. 

7  Davidson  v.  Cooper,  13  M.  &  W. 
343. 

I  "After  much  doubt,  we  think  the 
judgment  right.  The  strictness  of  the 
rule  on  this  subject,  as  laid  down  in 
Pigot's  case,  can  only  be  explained  on 


the  principle  that  a  party  who  has  the 
custody  of  an  instrument  made  for  his 
benefit  is  bound  to  preserve  it  in  its 
original  state.  It  is  highly  important 
for  preserving  the  purity  of  legal  in- 
struments that  this  principle  should 
he  borne  in  mind,  and  the  rule  ad- 
hered to.  The  party  who  may  suffer 
has  no  right  to  complain,  since  there 
can  not  be  any  alteration  except 
through  fraud,  or  laches,  on  his  part. 
To  say  that  Pigot's  case  has  been 
overruled  is  a  mistake;  on  the  con- 
trary, it  has  been  extended,  the 
authorities  establishing,  as  common 
sense  requires,  that  the  alteration  of 
an  unsealed  paper  will  vitiate  it.  Up- 
on the  doubt  whether  this  instrument 
is  altered,  because  it  remains  exactly 


5491 


Alteration 


§3120 


rigid  rule  of  the  English  law  survived  long  enough  to  cause  a  simi- 
lar holding  in  the  United  States.* 

In  the  meantime,  however,  even  the  English  courts  had  held  that 
an  alteration  of  an  award  under  seal,  made  by  the  umpire  after 
notice  of  such  award  and  before  delivery,  was  inoperative,  either 
to  modify  the  original  award  or  to  render  it  invalid.'* 


§  3120.  Effect  of  spoliation— Theory  that  spoliation  is  without 
legal  effect.  The  English  courts  seem  to  have  receded  from  their 
original  rule '  so  far  that  spoliation  of  a  sealed  instrument  by  one 
who  is  not  a  party  thereto  is  regarded  as  having  no  legal  effect,'  at 
least  if  the  modification  is  immaterial.' 

The  great  weight  of  authority  in  the  United  States  has  taken 
the  position  that  a  spoliation  by  a  stranger  to  the  contract  has  no 
legal  effect.    On  the  one  hand,  it  does  not  avoid  the  contract,^  and, 


as  it  was  when  signed,  but  only  eome- 
thing  ia  added  near  to  the  signatures 
of  the  defendants,  we  may  observe 
that  that  addition  gives  a  different 
legal  character  to  the  writing,  and 
would,  if  made  with  the  consent  of  all 
interested,  completely  change  the  na- 
ture of  the  relation  towards  each 
other  of  the  parties  to  it,  and  the 
remedies  upon  it.  The  observation 
that  a  deed  ia  not  made  by  sealing, 
but  by  delivery,  does  not  appear  to 
touch  the  argument,  for  no  addition, 
erasure  or  interlineation,  after  execu- 
tion, makes  the  actual  instrument  dif- 
ferent in  legal  effect  from  what  it 
was;  the  original  document  may  be 
perfectly  visible  through  the  attempt 
to  disguise  it,  but  a  different  appear- 
ance is  produced.  The  truth  can  not 
be  known  from  inspection,  but  would 
require  to  be  established  by  evidence', 
and  this  through  some  default  of  .the 
person  to  whose  care  it  was  consigned, 
and  who  would  be  possessed  of  a  supe- 
rior legal  remedy  if  the  altered  writ- 
ing could  be  imposed  on  the  contractor 
as  genuine.  We  are,  therefore,  of 
opinion,  both  upon  principle  and  au- 
thority, that  this  judgment  must  be 


affirmed."     Davidson  v.  Cooper,  13  M. 
&  W.  343. 

•  Pullen  v.  Shaw,  14  N.  Oar.  238. 

lOHenfree  v.  Bromley,  6  East  309; 
Trew  V.  Burton,  1  Cromp.  &  M.  533. 

1  See  §  3119. 

2Waugh  V.  Bussell,  6  Taunt.  707. 

9Waugh  V.  Bussell,  5  Taunt.  707. 

4  United  SUtes.  United  States  v. 
Spalding,  2  Mason  (U.  S.)  482;  ayde 
Steamship  Co.  v.  Whaley,  231  Fed.  76, 
L.  R.  A.  1916F,  289. 

Alabama.  Forbes  v.  Taylor,  139  Ala. 
286,  35  So.  855. 

Arkansas.  Andrews  v.  Calloway,  50 
Ark.  358,  7  S.  W.  449. 

California.  Walsh  v.  Hunt,  120  Cal. 
46,  39  L.  R.  A.  697,  62  Pac.  115. 

Connecticut.  Nichols  v.  Johnson,  10 
Conn.  192;  Aetna  National  Bank  v. 
Winchester,  43  Conn.  391. 

Florida.  Orlando  v.  Gooding,  34  FUu 
244,  15  So.  770. 

Georgia,  Probaaco  v.  Shaw,  144  Ga^ 
416,  87  S.  E.  466. 

Illinois.  Paterson  v.  Higgins,  58  SL 
App.  268;  Condict  v.  Flower,  106  IIL 
105;  Pry  v.  Pry,  109  111.  466;  Lamm 
V.  Patterson,  143  m.  App.  244;  Fry  v. 
Jenkins,  173  111.  App.  480. 
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on  the  other  hand,  the  original  contract  is  to  be  enforced  as  if  no 
spoliation  had  been  made.'    The  unauthorized  addition  of  a  seal  by 


Indiana.  Piersol  y.  Grimes,  30  Ind. 
129,  95  Am.  Dec.  673;  eochran  v.  Ne- 
beker,  48  Ind.  459. 

Zentucky.  Lee  v.  Alexander,  48  Ky. 
(9  B.  Mon.)  25,  48  Am.  Dec.  412. 

Massachusetts.  CheRsmnn  v.  Whit- 
temore,  40  ^fass.    (23  Pick.)    231. 

Michigan.  Wlnte  Sew  in*,'  Machine 
Co.  V.  Dakin,  SO  Mich.  5S1,  13  L.  R.  A. 
313,  49  X.  W.  r.S3. 

Minnesota.  Anic^  v.  Brown,  2*2  Minn. 
267. 

Mississippi.  Frr^^iison  v.  White 
(Miss.),  18  So,  124;  Bridpres  v.  Win- 
ters, 42  Mi.^s.  13."),  2  Am.  Kep.  598,  97 
Am.  Dec.  443. 

Missouri.  Lubbering  v.  Kohlbrechcr, 
22  Mo.  59(J;  Moore  v.  Ivers,  83  Mo.  29; 
State,  ex  rel.  Pemiscot  County,  v. 
Scott,  104  Mo.  26,  15  S.  W.  987,  17  S. 
W.  11. 

Nebraska.  Binf^ham  v.  Shadlc,  45 
Neb.  82,  63  N.  \V.  143;  Schlageck  v. 
Widholm,  59  Xeb.'54l,  81  N.  W.  448. 

New  Jersey.  Hunt  v.  Gray,  35  N.  J. 
L.  227,  10  Am.  Rep.  232. 

New  York.  Rees  v.  Overbaugh,  6 
Cow.  (X.  Y.)  746;  Jackson  v.  Malin, 
15  Johns.  (X.  Y.)  293;  Van  Brunt  v. 
Eoff,  35  Barb.  (X.  Y.)  501;  Caaoni  v. 
Jerome,  58  N.  Y.  315;  Martin  v. 
Tradesmen's  Insurance  Co.,  101  N.  Y. 
498,  5  N.  K.  338;  Solon  v.  Williams- 
burgh  Savings  Bank.  114  N.  Y.  122, 
21  X.  E.  168;  Gleason  v.  Uamilton, 
138  X.  Y.  353,  21  L.  R.  A.  210,  34  X. 
E.  283. 

Ohio.  Tarbill  v.  Mill  Works,  1  Ohfo 
C.  D.  043;  Fullerton  v.  Sturges,  4  O. 
S.  529;  Thompson  v.  Massie,  41  O.  S. 
307. 

Pennsylvania.  Robertson  v.  Hay,  91 
Pa.  St.  242;  Miller  v.  Stark,  148  Pa. 
St.  164,  23  Atl.  1058;  Bowman  v.  Ber- 
key,  259  Pa.  St.  327,  103  Atl.  49. 

South  Carolina.    White  v.  Harris,  69 


S.  Car.   a5,   104  Am.   St.  Rep.  791,  48 
S.  E.  41. 

'^nnessee.  Boyd  v.  McConnell,  29 
Tonn.  (10  Humpli.)  68;  Deering  Har- 
vester Co.  V.  White,  110  Tenn.  132,  72 
S.  W.  902. 

Vermont.  Bigelow  v.  Stilphen,  35 
Vt.  521;  Equitable  Mfg.  Co.  v.  Allen, 
76  Vt.  22,  104  Am.  St.  Rep.  915,  56 
Atl.  87. 

Washington.  Murray  v.  Peterson,  6 
Wash.  418,  33  Pac.  969;  Edwards  v. 
Thompson,  99  Wash.  188,  169  Pac.  327; 
Gould  V.  Gould,  99  Wash.  204,  169  Pac 
324. 

West  Virginia.  Yeager  v.  Musgrave* 
28  W.  Va.  90. 

Wisconsin.  Union  National  Bank  v. 
Roberts,  45  Wis.  373;  Fuller  v.  Green, 
64  Wis.  150,  54  Am.  Rep.  600,  24  N. 
W.  907. 

B  United  States.  United  States  v. 
Spalding,  2  Ma^on  (U.  S.)  482;  Clyde 
Steamship  Co.  v.  WTialey,  231  Fed.  76, 
L.  R.  A.  1916F,  289. 

Alabama.  Forbes  v.  Taylor,  139  Ala. 
286,  35  So.  855. 

Arkansas.  Andrews  v.  Calloway,  60 
Ark.  358,  7  S.  W.  449. 

California.  Walsh  v.  Hunt.  120  Cal. 
40,  39  L.  R.  A.  697,  62  Pac.  115. 

Connecticut.  Xichols  v.  Johnson,  10 
Conn.  192;  Aetna  National  Bank  v. 
Winchester,  43  Conn.  391. 

Florida.  Orlando  v.  Gooding,  34 
Fla.  244.  15  So.  770. 

Illinois.  Condict  v.  Flower,  106  111. 
105;  Pry  V.  Pry,  109  111.  466;  Peter- 
son V.  Higgins,  58  111.  App.  268;  La- 
num  V.  Patterson,  143  111.  App.  244; 
Fry  V.  Jenkins,  173  111.  App.  486. 

Indiana.  Piersol  v.  Grimes,  30  Ind. 
129,  95  Am.  Dec.  673;  Cochran  ▼.  Ne- 
beker,  48  Ind.  459. 

Kentucky.  Lee  v.  Alexander,  48  Ky. 
(9  B.  Mon.)  25,  48  Am.  Dec.  412. 
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a  stranger  to  the  contract  does  not  affect  its  validity.'  If  a  maker 
of  a  negotiable  note  which  is  not  under  seal  adds  seals  to  the  names 
of  the  other  makers  without  their  authority  and  before  he  delivers 
the  note  to  the  payee,  such  addition  of  seals  does  not  discharge  the 
makers  who  did  not  assent  thereto ;  ^  although  they  are  not  liable, 
as  on  a  sealed  instrument.*  An  unauthorized  change  in  the  name 
of  the  grantee  after  the  deed  has  been  delivered  does  not  divest 
the  title  of  the  original  grantee.' 

The  practical  difficulties  incident  to  any  reliance  on  secondary 
evidence,  when  the  primary  evidence  is  destroyed,  are  occasionaiiy 
encountered  where  the  spoliation  has  been  thorough. 


Massachusetts.  Chessman  v.  Whit- 
temore,  40  Mass.  (23  Pick.)  231. 

Kichigan.  AMiite  Sewing  Machine 
Co.  V.  Dakin,  86  Mich.  681,  13  L.  R.  A. 
313,  49  N.  W.  683. 

Minnesota.  Ames  v.  Brown,  22 
Minn.  257. 

Mississippi.  Ferguson  v.  White 
(Miss.),  18  So.  124;  Bridges  v.  Win- 
ters, 42  Miss.  135,  2  Am.  Kep.  598, 
97  Am.  Dec.  443. 

Missouri.  Lubbering  v.  Kohlbrccher, 
22  Mo.  596;  Moore  v.  Ivers,  83  Mo.  29; 
State,  ex  rel.  Pemiscot  County,  v. 
Scott,  104  Mo.  26,  15  S.  W\  987,  17  S. 
W.  11. 

Nebraska.  Bingham  v.  Shadle,  45 
Neb.  82,  63  N.  W.  143;  Sclilageck  v. 
Widholm,  59  Neb.  541,  81  N.  W.  448. 

New  Jersey.  Hunt  v.  Gray,  35  N.  J. 
L.  227,  10  Am.  Rpp.  2:52;  Tees  v.  Over- 
baugh,  6  Cow.  (X.  Y.)  740;  Jackson  v. 
Malln,  15  Johns.  (X.  Y.)  2t)3;  Van 
Brunt  V.  Eof!,  35  Barb.  (N.  Y.)  501; 
Casoni  v.  Jerome,  58  X.  Y.  3ir>;  Mar- 
tin V.  Tradesmen's  Insurance  Co.,  101 
N.  Y.  408,  5  N.  E.  338;  Solon  v.  Wil- 
liamsburgh  Savinjjs  Bank,  114  N^.  Y. 
122,  21  N.  E.  168;  Gleason  v.  Hamil- 
ton, 138  N.  Y.  363,  21  L.  R.  A.  210, 
34  N.  E.  283. 


Ohio.  Tarbill  v.  Richmond  City  Mill 
Works,  1  Ohio  C.  D.  643;  FuUerton  v. 
Sturges,  4  O.  S.  520. 

Pennsylyania.  Robertson  v.  Hay,  91 
Pa.  St.  242;  Miller  v.  Stark,  148  Pa. 
St.  164,  23  Atl.  1058;  Bowman  v.  Ber- 
key,  259  Pa.  St.  327,  103  Atl.  49. 

South  Carolina.  \^Tiite  v.  Harris,  69 
S.  Car.  65,  104  Am.  St.  Rep.  791,  48  S. 
E.  41. 

Tennessee.  Boyd  v.  McConnell,  29 
Tenn.  (10  Humph.)  68;  Deering  Har- 
vester Co.  V.  WTiite,  110  Tenn.  132, 
72  S.  W.  962. 

Vermont.  Bigelow  v.  Stilphen,  35 
Vt.  521;  Equitable  Mfg.  Co.  v.  Allen, 
76  Vt.  22,  104  Am.  St.  Rep,  915,  66 
Atl,  87. 

Washington.  Murray  v.  Peterson,  (J 
Wash.  418,  33  Pac.  909;  Edwarda  v. 
Thompson,  90  Wash.  18S,  IGO  Pac.  3*27. 

West  Virginia.  Yeager  v.  ^lus'jrave, 
28  W.  Va.  90. 

Wisconsin.  Union  National  Bank  v. 
Koberts,    15  Wis.  373. 

BBowniMii  V.  Berkey,  259  Pa.  St.  327, 
1('3  Atl.  40. 

7  Fullert^)n  v.  Sturges,  4  O.  S.  r)-2% 

8  Fullerton  v.  Sturgea,  4  O.  S.  529. 
SCarr  v.  Frye,  225  Mass.  531,  L.  R. 

A.  1917E,  814,  114  N.  E.  745. 
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MODIPICATION  OP  CONTRACT  AS  AFFECTING  NON- 
ASSENTING  PARTIES 

§3121.  Modification  of  contract  discharging  sorety— General 
principles.  The  effect  of  a  material  modification  of  a  contract 
agreed  upon  between  the  two  adversary  principals  thereto  without 
the  consent  of  the  sureties  of  one  of  such  principles,  is  in  some 
respects  analogous  to  alteration,  and  requires  a  brief  notice  here. 
It  is  not  usually  a  case  of  technical  alteration,  because  the  change 
is  rarely  made  upon  the  face  of  the  instrument;  but  in  some  re- 
spects the  effect  of  such  modification  is  the  same  as  that  of  altera- 
tion. If  one  of  two  or  more  joint  parties  to  a  contract  is  a  surety, 
a  modification  of  the  contract  made  between  his  principal  and  the 
adversary  party  without  the  consent  of  the  surety  discharges  the 
latterJ  A  common  form  of  modification  is  found  where  the  creditor 
and  the  principal  debtor  have  agreed  upon  an  extension  of  time 
without  the  assent  of  the  surety.'    Extension  of  time  discharges  a 


1  England.  Calvert  v.  London  Dock 
Co.,  2  Keen  638. 

United  States.  Prairie  States  Na- 
tional Bank  t.  United  States,  164  U. 
8.  227,  41  L.  ed.  412. 

Alabama.  First  National  Bank  v. 
Fidelity  &  Deposit  Co.,  145  Ala.  335, 
6  L.  R.  A.  (N.S.)  418,  117  Am.  St. 
Rep.  45,  40  So.  415. 

Michigan.  Backus  v.  Archer,  109 
Mich.  666,  67  N.  W.  013. 

Minnesota.  Stone-Ordean-Wells  Co. 
y.  Taylor,  130  Minn.  432,  L.  R.  A. 
1018E,  03,  166  N.  W.  1069. 

Pennsylvania.  Schroyer  v.  Thomp- 
son, ^62  Pa.  St.  282,  2  A.  L.  R.  1567, 
105  Atl.  274. 

2  United  States.  Union  Mutual  Life 
Insurance  Co.  v.  Hanford,  143  U.  S. 
187,  36  L.  ed.  118. 

Arkansas.  Ward  v.  Nutt,  120  Ark. 
443,  179  S.  W.  667. 

Illinois.  Landon  ▼.  English,  75  111. 
App.  483. 

Indiana.  Matchett  v.  Winona  As- 
sembly A  Summer  School  Association, 
185  Ind.  128,  113  N.  E.  1;  Schieber  v. 


Traudt,  10  Ind.  App.  349,  40  N.  £. 
605;  Bugh  v.  Crum,  26  Ind.  App.  465, 
84  Am.  St.  Rep.  307,  69  N.  E.  1076. 

Kansas.  Roberson  v.  Blevins,  67 
Kan.  50,  45  Pac.  63. 

Minnesota.  National  Iron  Co.  y. 
National  Surety  Co.,  134  Minn.  121, 
158  N.  W.  802. 

New  York.  Calvo  v.  Davies,  73  N- 
Y.  211,  29  Am.  Rep.  130;  Murray  v. 
Marshal],  94  N.  Y.  611. 

North  Carolina.  Jenkins  ▼.  Daniel, 
125  N.  Car.  161,  74  Am.  St.  Rep.  632, 
34  S.  E.  239. 

Oklahoma.  Bennett  v.  Odneal,  44 
Okla.  354,  147  Pac.  1013. 

Tennessee.  Watauga  Bank  v.  Mat- 
eon,  99  Tenn.  390,  41  S.  W.  1062. 

Utah.  Gillett  v.  Taylor,  14  Utah 
100,  60  Am.  St.  Rep.  890,  46  Pac.  1009; 
Schroeder  v.  Kinney,  15  Utah  462,  40 
Pac.  894. 

Washington.  Bank  t.  Jeffs,  15 
Wash.  230,  46  Pac.  247,  32  fi.  £.  1002; 
Lipsett  v.  Dettering,  94  Wash.  629^ 
162  Pac.  1007. 
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guarantor.'  However,  under  a  bond  exacted  by  the  government 
from  a  contractor  under  a  public  contract  for  the  benefit  of  sub- 
contractors and  materialmen,  conditioned  on  the  contractor's  pay- 
ing them  "promptly,"  it  has  been  held  that  the  act  of  the  material- 
men in  taking  notes  for  thirty  and  sixty  days,  does  not  discharge 
the  surety.*  If  A  guarantees  performance  of  a  contract  before  it  is 
made,  he  is  released  by  a  change  in  its  terms  from  those  guaran- 
teed.' In  jurisdictions  where  A  becomes  a  surety  when  X  assumes 
A's  debt  to  B,  an  extension  of  time  given  by  B  to  X  without  A's 
consent  discharges  A.*  This  principle  does  not,  of  course,  apply 
where  A  does  not  under  such  circumstances  become  a  surety,  but 
remains  primarily  liable.^ 

If  extension  of  time  is  relied  upon  as  the  alteration,  there  must 
be  a  binding  contract  for  an  extension.  An  implied  contract  for 
an  extension  of  time  will  operate  as  a  discharge  as  well  as  an  ex- 
press contract.*  An  unenforceable  promise  to  grant  an  extension 
does  not,  however,  discharge  the  surety.*  Still  less  does  mere  delay, 
without  any  agreement  therefor,  discharge  the  surety  in  the  ab- 
sence of  statute.^'    In  order  that  extension  of  time  may  operate  as 


West  Virginia.  Parsons  v.  Harrold, 
46  W.  Va.  122. 

Wisconsin.  Fanning  v.  Murphy,  126 
Wis.  638,  4  L.  R.  A.  (N.S.)  666,  105  N. 
W.  1056. 

See,  Giving  Time  to  Principal  Debt- 
ors, by  W.  H.  Griffith,  14  Law  Quar- 
terly Review,  370. 

t  National  Eagle  Bank  v.  Hunt,  16 
R.  I.  148,  13  Atl.  115. 

4  United  States  Fidelity  &  Guar- 
anty Co.  V.  Brick  Co.,  191  U.  S.  410, 
48  L.  ed.  242.  This  holding  was  based 
upon  the  peculiar  character  of  the 
covenant,  the  surety  having  no  idea 
when  he  entered  into  the  contract 
when  the  respective  payments  would 
fall  due. 

•  Page  V.  Krekey,  137  N.  Y.  307,  33 
Am.  St.  Rep.  731,  21  L.  R.  A.  409,  33 
K.  E.  311. 

•  Tuohy  V.  Woods,  122  t:al.  665,  55 
Pac.  683;  Herd  v.  Tuohy,  133  Cal.  65, 
66  Pac.  139;  Schroeder  v.  Kinney,  15 
Utah  462,  49  Pac.  894. 

TDenison  University  v.  Manning,  66 
O,  a  138,  61  N.  E.  607. 


•  Robertson  v.  Blevins,  57  Kan.  50,  46 
Pac.  63. 

S  Georgia.  Bunn  v.  Bank,  08  Ga.  647, 
26  S.  E.  63;  Tatum  v.  Morgan,  108  Ga. 
336,  33  S.  E.  940. 

Illinois.  Heenan  v.  Howard,  81  111. 
App.  629. 

Indiana.  Voris  v.  Shotts,  20  Ind. 
App.  220,  50  N.  E.  484;  Olson  v.  Chism, 
21  Ind.  App.  40,  51  N.  E.  373. 

Kentucky.  Krupp  v.  Ritter  Verein 
(Ky.),  53  S.  W.  648. 

Missouri.  Harburg  v.  Kumpf,  151 
Mo.  16,  52  S.  W.  19. 

Tennessee.  Sully  v.  Childress,  106 
Tenn.  109,  82  Am.  St.  Rep.  875,  60  S. 
W.  499. 

10  California.  Bull  v.  Coe.  77  Cal.  64, 
11  Am.  St.  Rep.  235,  18  Pac.  80S. 

Georgia.  Hall  v.  Pratt,  103  Ga.  255, 
29  S.  E.  764. 

niinoiB.  Villars  v.  Palmer,  67  111. 
204. 

Kansas.  Hall  v.  Bank,  5  Kan.  App. 
493,  47  Pac.  666. 

Louisiana.  Forstall  v.  Fussell,  60 
La.  Ann.  240,  266,  23  So.  273,  1012. 
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a  discharge,  the  holder  of  the  note  mu-»t  know  when  he  contracts 
for  the  extension  that  one  of  the  parties  is  a  surety."  If,  however, 
he  does  not  know  of  the  fact  of  suretyship  when  he  takes  the  note, 
but  he  does  know  of  it  when  he  grants  the  extension  of  time,  he 
releases  the  surety.^*  If  the  surety  assents  to  the  extension  of  time, 
he  is  not  discharged  thereby."  Extension  of  time  granted  by  a 
contract  between  the  creditor  and  one  co-surety  does  not  discharge 
a  non-consenting  surety.**  If  the  creditor  grants  an  extension  of 
time  and  expressly  reserves  his  right  of  action  against  the  surety, 
the  surety  is  held  not  to  be  discharged  by  such  contract.^' 

A  surety  for  the  performance  of  a  building  contract  is  dis- 
charged by  a  modification  of  the  original  contract  as  to  the  manner 
of  payment,"  at  least  if  such  modification  prejudices  the  rights  of 
the  surety."     Such  a  modification  discharges  the  surety,   even  if 


Maryland.  Gray  v.  Bank,  81  Md.  63I» 
32  Atl.  518. 

Michigan.  Colby  Wringer  Co.  v. 
Coon,  116  Mich.  208,  74  N.  W.  619. 

Montana.  HefTerlin  v.  Krieger,  19 
Mont.  123,  47  Pac.  638. 

Nebraska.  Eickhoff  v.  Eikenbary,  52 
Neb.  332.  72  N.  W.  308;  Bank  v.  Mc- 
Allister, 56  Neb.  188,  76  N.  W.  652. 

New  Jersey.  Grier  v.  Flitcraft,  67 
N.  J.  Eq.  556,  41  Atl.  426. 

South  Dakota.  Bailey  Loan  Co.  v. 
Seward,  0  S.  D.  326,  69  N.  W.  58. 

Tennessee.  Bank  y.  Matson,  99 
Tenn.  390,  41  S.  W.  1062;  Weaver  v. 
Ruhm  (Tenn.  Ch.  App.),  47  S.  W.  171. 

Utah.  Wallace  v.  Kichards,  16  Utah 
62,  60  Pac.  804. 

West  Virginia.  Eirst  National  Bank 
V.  Pareons,  46  W.  Va.  688,  32  S.  E. 
271. 

11  Union  Mutual  Life  Insurance  Co. 
V.  Hanford,  143  U.  S.  187,  36  L.  ed. 
118;  Gillett  v.  Taylor,  14  Utah  100, 
60  Am.  St.  Rep.  800,  46  Pac.  1090; 
Parsons  v.  Harrold,  46  W.  Va.  122,  32 
R.  E.  1002. 

12  Zapalac  v.  Zapp,  22  Tex.  Civ.  App. 
375,  54  S.  W.  038;  Gillett  v.  Taylor, 
14  Utah  100,  60  Am.  St.  Rep.  890,  46 
Pac.   1009. 

18  Williams  v.  Gooch,  73  111.  App.  557; 
Barrett  v.  Davis,  104  Mo.  649,  16  S.  W. 


377;  Kuhlmnn  v.  Leavens,  5  Okla.  562, 
60  Pac.   171. 

14  Draper  v.  Weld,  79  Mass.  (13 
Gray)  5S0;  Sherman  County  v.  Nichols, 

65  Neb.  250,  91  N.  W.  108;  Merchants* 
Bank  v.  Busaell,  10  Wash.  546,  48  Pac 
242. 

Contra,  Ide  v.  Churchill,  14  O.  S.  386. 

15  Alabama.  Hodges  v.  Land  Co., 
109  Ala.  617,  20  So.  23. 

Kansas.    Dean  v.  Rice,  63  Kan.  091, 

66  Pac.  992. 

Michigan.  Big  Rapids  National  Bank 
V.  Petere,  120  Mich.  518,  70  N.  W.  891. 

Pennsylvania.  Kaufman  v.  Rowan, 
189  Pa.  St.  121,  42  Atl.  25. 

Washington.  Boston  National  Bank 
V.  Jose,  10  Wash.  185,  38  Pac.  1026. 

1«  First  National  Bank  v.  Fidelity 
&  Deposit  Co.,  146  Ala.  336,  117  Am. 
St.  Rep.  45,  6  L.  R.  A.  (N.S.)  418,  40 
So.  415;  Kie^8ig  v.  Allspaugh,  91  Cal. 
231,  13  L.  R.  A.  418,  27  Pac.  655; 
Welch  V.  Hubsehmitt  Building  &  Wood- 
working Co.,  61  N.  J.  L.  67,  38  Atl. 
824. 

Contra,  if  the  right  of  the  surety  is 
not  impaired..  Bateman  Bros.  v.  Mapel, 
145  Cal.  241,  78  Pac.  734;  Hand  Mfg. 
Co.  V.  Marks,  36  Or.  523.  52  Pac.  612, 
53  Pac.  1072,  56  Par.  510. 

"First  Xationnl  Bank  v.  Fidelity  & 
Deposit  Co.  146  Ala.  335,  117  Am."  St. 
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the  surety  has  agreed  to  protect  the  property  owner  against  claims 
of  the  subcontractors  and  materialmenJ*  A  surety  upon  the  bond 
of  a  contractor  is  discharged  by  a  modification  of  the  contract  with 
the  assent  of  the  property  owner,  which  brings  the  total  cost  of  the. 
improvement  beyond  the  amount  limited  in  the  contract  of  surety- 
ship, although  the  excess  above  such  amount  is,  by  special  agree- 
ment, to  be  paid  for  by  the  lessee  of  the  property  ownerj* 

If  the  surety  assents  to  a  modification  of  the  contract,*  whether 
such  modification  is  made  before  the  contract  of  suretyship  is 
made,^^  or  subsequently  thereto,^^  such  modification  does  not  dis- 
charge the  surety. 

If  i)roperty  is  pledged  as  security  for  the  performance  of  a  con- 
tract by  one  ^vho  does  not  own  such  property,  such  property  is  to 
be  treated  as  a  surety,  as  far  as  the  discharge  thereof  by  alteration 
of  the  contract." 

To  operate  as  a  discharge,  the  contract  to  which  the  surety  is  a 
party  must  be  modified.  Thus  a  collateral  contract  for  j)aying  two 
per  cent,  interest  additional  to  that  stipulated  in  the  main  contract 
does  not  release  a  surety  on  the  main  contract.^*  A  release  of  the 
principal  debtor  operates  as  a  discharge  of  the  surety,"  unless  the 
creditor  expressly  reserves  his  right  to  hold  the  sureties." 

§  3122.  Effect  of  discharge  of  surety  on  liability  of  remaining 
sureties.  "Whether  the  discharge  of  a  surety  operates  as  a  discharge 
of  the  remaining  sureties  who  have  not  assented  thereto,  is  a  (jiies- 
tion  upon  which   there  has  been   a  divergence   between   law   and 


Rep.  45,  5  L.  R.  A.  (N.S.)  418,  40  So. 
415;  Kiessig  v.  Allspaugh,  91  Cal.  231, 
13  L.  R.  A.  418,  27  Pac.  655;  Welch  v. 
Hubschmitt  Building  &  Woodworking 
Co.,  CI  N.  J.  L.  67,  38  Atl.  824. 

IB  First  National  Bank  v.  Fidelity 
&  Deposit  Co.,  145  Ala.  335,  117  Am 
St.  Rep.  45,  6  L.  R.  A.  (N.S.)  418,  40 
So.  415;  Kiessig  v.  Allspaugh,  91  Cal. 
231,  13  L.  R.  A.  418,  27  Pac.  655; 
Welch  V.  Hubschmitt  Building  &  Wood- 
working Co.,  61  N.  J.  L.  57,  38  Atl. 
824. 

t9  Southwestern  Surety  Ins.  Co.  v. 
Terry,  122  Ark.  622,  184  S.  W.  54. 

20  Powell  V.  Fowler,  85  Ark,  451,  102 
Am.  St.  Rep.  41,  108  S.  W.  827;  Wil- 
liams V.  Gooch,  73  111.  App.  557;  Bar- 


rett V.  Dsivis,  101  Mo.  r^^'^,  ir,  s.  W. 
377. 

21  Powell  V.  Fow'cr,  f>.")  Ark.  451, 
102  Am.  St.  Rep.  41,  10  ;  S.  W.  827. 

22  Williams  v.  Gooch,  7:i  HI.  App. 
557;  Barrett  v.  Davis,  104  Mo.  5t0,  16 
S.  W.  377. 

23  ^lec'hanles'  National  Bank  v. 
Comine,  72  N.  II.  12,  101  Am.  St.  Rep. 
650,  55  Atl.  191. 

24  Stuts  V.  Strayer,  60  O.  S.  384,  71 
Am.  St.  Rep.  723,  54  N.  E.  368. 

25  Union  National  Bank  v.  Grant,  48 
La.  Ann.  IS,  18  So.  705;  Commercial 
Bank  v.  Cunningham,  41  Mass.  (24 
Pick.)   270,  35  Am.  Dec.  322. 

28Faneuil  Hall  National  Bank  v. 
Meloon,  183  Mass.  6(>,  })7  Am,  St.  Rep. 
416,  66  N.  E.  410. 
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equity,  and  in  which  law  for  once  has  been  more  favorable  to  the 
surety  than  has  equity,  by  reason  of  its  technical  rules  as  to  the 
eflfect  of  the  modification  of  a  joint  contract ;  ^  although  it  must  be 
added  that  it  is  frequently  difficult  to  determine  whether  the  cases 
in  which  the  surety  was  held  to  be  released  at  law  were  all  of  them 
cases  of  joint  contracts.  At  law  it  is  held  that  the  release  or  dis- 
charge of  a  surety  discharges  his  cosureties  as  to  liabilities  which 
arise  thereafter.*  In  equity,  on  the  other  hand,  it  was  held  that 
the  release  or  discharge  of  a  surety  did  not  operate  as  a  complete 
discharge  of  liability  of  the  other  sureties,'  but  that  it  operated  as 
a  pro  tanto  discharge  only.*  In  a  number  of  jurisdictions,  the 
equity  theory  has  been  adopted,  and  it  has  been  held  that  sure- 
ties who  are  liable  for  the  same  debt  are  discharged  only  so  far  as 
they  are  actually  injured  by  the  release  or  discharge  of  one  of  their 
number  without  the  consent  of  the  rest."  This  result  is  reached 
under  statutes  which  provide  that  the  discharge  of  a  joint  debtor 
shall  not  operate  as  an  entire  discharge  of  the  remaining  joint 
debtors.' 


§  3123.  Extension  of  time  as  discharge  of  surety  under  Vego- 
tiable  Instruments  Law.  In  jurisdictions  in  which  the  Negotiable 
Instruments  Law  is  in  force,  the  construction  which  the  courts  have 
placed  upon  the  statute  has  revolutionized  the  eflfect  of  an  exten- 
sion of  time  upon  the  liability  of  a  surety  who  is  a  joint  maker. 
This  statute  provides : 

''A  negotiable  instrument  is  discharged:  (1)  By  payment  in  due 
course  or  on  behalf  of  the  principal  debtor.  (2)  By  payment  in  due 
course  by  the  party  accommodated,  where  the  instrument  is  made 


iSe«  S2074. 

2BritneU  v.  Smith,  180  Ala.  440,  66 
So.  669;  Wilkinson  v.  Conley,  133  Ga. 
618,  66  S.  E.  372;  Hunter  v.  First 
National  Bank  of  Fort  Wayne,  172 
Ind.  62,  87  N.  E.  734;  Stone-Ordean- 
Wells  Co.  V.  Taylor,  139  Minn.  432, 
I4.  R.  A.  1918E,  93,  166  N.  W.  1069. 

lEagland.    Ex  parte  Gifford,  6  Ves. 

Jr.  806. 

Arkansas.    State  Bank  v.  Bozeman, 

13  Ark.  631. 
Maryland.    Smith  v.  SUte,  46  Md. 

617. 

Miaaonxi.  State  of  Missouri,  ex  reL, 
T.  Matson,  44  Mo.  306. 


New  York.  Morgan  v.  Smith,  70  N. 
Y.  537. 

4  State  Bank  v.  Bozeman,  13  Ark. 
631;  Smith  v.  State,  46  Md.  617;  State 
of  Missouri,  ex  reL,  v.  Matson,  44  Mo. 
306;  Morgan  v.  Smith,  70  N.  Y.  637. 

•  Gillespie  t.  Smith,  229  Fed.  760; 
Saint  V.  Wheeler  &  Wilson  Mfg.  Co., 
96  Ala.  362,  36  Am.  St.  Rep.  210,  10 
So.  639;  Darland  v.  First  National 
Bank,  177  Ky.  261,  197  S.  W.  826;  Hal- 
look  Y.  Yankey,  102  Wis.  41,  72  Am. 
St.  Rep.  861,  78  N.  W.  166. 

•  Walsh  y.  Miller,  61  O.  a  4e2,  88 
N.  E.  381. 
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or  accepted  for  accommodation.  (3)  By  the  intentional  cancellatioa 
thereof  by  the  holder.  (4)  By  any  other  act  which  will  discharge 
a  simple  contract  for  the  payment  of  money.  (5)  When  the  prin- 
cipal debtor  becomes  the  holder  of  the  instrument  at  or  after  ma- 
turity in  his  own  right."  ^ 

The  courts  have  apparently  held  that  the  Negotiable  Instruments 
Law  was  intended  as  a  codification,  not  only  of  the  law  of  nego- 
tiable instruments  in  the  limited  sense,  but  also  as  a  codification  of 
collateral  topics  as  far  as  they  involved  the  validity  or  effect  of 
negotiable  instruments. 

While  the  courts  have  not  carried  this  idea  to  its  extreme,  they 
have  applied  it  to  the  effect  of  an  extension  of  time  upon  the  lia- 
bility of  a  non-assenting  surety;  and  they  have  held  that  the  meth- 
ods of  discharge  enumerated  in  this  section  are  exclusive,  and  that, 
since  extension  of  time  is  not  named  as  a  method  of  discharging  a 
joint  maker  or  other  party  who  appears  to  be  liable  primarily,  but 
who  is  known  to  be  a  surety,  this  section  is  to  be  construed  as 
reversing  the  common-law  rule;  and  accordingly  the  surety  is  not 
discharged  by  such  extension  of  time.^ 

The  result  of  this  holding  has  been  most  unfortunate.  It  has 
seemed  to  be  very  doubtful  whether  the  statute  was  intended  to 
codify  the  law  of  suretyship  as  far  as  it  affected  a  negotiable  in- 
strument. If  this  construction  is  to  be  applied  generally  to  statutes 
which  undertake  a  partial  codification  of  the  law,  these  statutes 
must  contain  provisions  limiting  their  scope  in  unequivocal  lan- 
guage to  the  subject  which  is  to  be  codified;  or  the  unity  of  the 


1  §  110  Negotiable  Instruments  Law. 

2  Arizona.  Cowan  r.  Bamsey,  15 
Ari2.  633,  140  Pac.  501. 

Kansas.  First  National  Bank  y. 
Livermore,  00  Kan.  305,  47  L.  B.  A. 
(N.S.)  274,  133  Pac.  734. 

Kentucky.  First  State  Bank  v.  Wil- 
liams, 164  Ky.  143,  175  S.  W.  10. 

Maryland.  Vanderford  v.  Farmers' 
ft  Mechanics'  National  Bank,  105  Md. 
164,  10  L.  B.  A.  (N.S.)  120,  66  Atl. 
47. 

Ohio.  Bichards  t.  Market  Exchange 
Bank  Co.,  81  O.  S.  348,  26  L.  B.  A. 
(N.S.)  00,  00  N.  E.  1000. 

OklahonuL  Cleveland  National  Bank 
y.  Bickel,  50  Okla.  270,  150  Pac.  302. 


Oregon.  Cellers  ▼.  Meachem,  40  Or. 
186,  80  Pac.  426  [sub  nomine,  Cellers 
V.  Lyons,  10  L.  B.  A.  (N.S.)   133], 

Tennessee.  Graham  ▼.  Shepherd,  136 
Tenn.  418,  180  S.  W.  867. 

Washington.  Bradley  Engineering  ft 
Mfg.  Co.  V.  Heybum,  56  Wash.  628, 
106  Pac.  170. 

The  opposite  result  has  been  reached, 
as  between  the  payee  and  a  surety 
who  is  a  joint  maker,  on  the  theory 
that  the  payee  can  not  be  a  holder  in 
due  course.  FuUerton  Lumber  Co.  v. 
Snouflfer,  130  la.  176,  117  N.  W.  50. 

In  most  jurisdictions,  however,  the 
payee  may  be  a  bona  fide  holder. 

See  12364. 
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law  will  be  destroyed,  and  more  harm  will  thus  be  done  than  can 
be  made  up  by  any  good  which  will  result  from  codification,  no  , 

matter  how  excellent,  and  uniformity  throughout  the  commercial  i 

nations,  no  matter  how  desirable.    A  concrete  illustration  of  this  is  ' 

found  in  the  topic  under  discussion.    Where  the  Negotiable  Instru- 
ments Law  is  in  effect,  the  law  of  principal  and  surety  is  cut  into 
two  parts  for  practical  purposes ;  one  part  dealing  with  suretyship 
in  negotiable  contracts,  and  the  other  with  the  other  forms 
suretyship. 
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§  8157.  Domestic  and  foreign  discharges. 
§  8168.  Discharge  as  affecting  liens. 
§  3159.  Effect  on  liability  of  co-debtor. 

1 3160.  Surety  on  bond  conditioned  on  judgment  against  principal. 
§3161.  Partnership  and  individual  debts. 
§  3162.  Who  can  take  advantage  of  discharge  in  bankruptcy. 
§3163.  Other  forms  of  secondary  liability. 
6501 
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§3164.  NecesBity  and  method  of  pleading  discharge. 

(  3165.  Burden  of  proof. 

§3166.  New  promiMe  as  waiving  discharge. 

§  3167.  £lement«  of  new  promise. 

§3168.  Nature  of  liability  created  by  new  promise. 

§  3169.  Part  payment. 

§  3124.  Nature  of  bankruptcy.  Blackstone  defines  bankruptcy 
as  the  act  of  becoming  a  bankrupt;  and  he  defines  a  bankrupt  as 
**a  trader  who  secretes  himself  or  does  certain  other  acts  tending 
to  defraud  his  creditors."^ 

Bankruptcy  is  of  importance  in  the  law  of  contracts  because  of 
the  fact  that,  by  compliance  with  the  provisions  of  the  bankruptcy 
laws,  a  discharge  may  be  obtained  which  will  operate  as  a  defense 
to  many  of  the  prior  obligations  of  the  bankrupt.*  Bankruptcy  will 
accordingly  be  considered  from  the  standpoint  of  the  discharge  and 
the  effect  thereof.  Bankruptcy  is  a  proceeding  or  a  system  of  law 
under  which  such  proceeding  is  brought,  or  the  status  of  a  person 
who  has  been  adjudged  a  bankrupt  under  such  system  of  law  and 
such  proceeding.  A  bankrupt  law  is,  as  a  rule,  easy  to  recognize 
and  hard  to  define.  It  is  a  statutory  rule  of  law,  since  there  was 
no  common-law  bankruptcy;  and  it  provides  for  adjudging  an  in- 
solvent debtor  bankrupt,  for  taking  charge  of  his  property  and 
distributing  it  among  his  creditors,  and  for  discharging  a  debtor 
who  has  complied  with  the  provisions  of  such  bankrupt  law  from 
certain  debts,  so  that  no  personal  liability  can  be  enforced  against 
him  thereafter  by  reason  of  such  debts,  unless  he  has  assented 
thereto  in  some  way.  All  of  these  elements  are  present,  as  a  matter 
of  fact,  in  most  bankruptcy  legislation.  They  need  not  all  be  pres- 
ent in  each  proceeding  in  bankruptcy.  A  proceeding  is  none  the 
less  a  proceeding  in  bankruptcy,  although  the  bankrupt  may  have 
no  property,  or  although  a  discharge  may  be  refused  to  the  bank- 
rupt because  of  his  failure  to  comply  with  requirements  of  the 
bankrupt  law. 

§3125.  English  bankrupt  acts.  Neither  conunon  law  nor 
equity,  as  such,  had  bankruptcy  jurisdiction,  and  neither  of  them 
had  any  general  principles  of  bankrupt  law.  The  contest  for 
jurisdiction  among  the  king's  courts  and  the  determination  to  out- 
bid each  other  in  granting  efficient  remedies,  led  to  arrest  of  the 
defendant  as  an  incident  to  the  ordinary  action ;  and  his  imprison- 

III  Blackstone's  Commentaries,  285.  2  See  §3156. 
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ment  for  debt  if  lie  was  unable  to  satisfy  a  judgment  rendered 
against  him.  At  the  same  time,  and  partly  because  of  the  severity 
of  the  law  against  the  person  of  the  debtor,  the  machinery  for 
attacking  conveyances  in  defraud  of  creditors  was  very  limited. 
Legislation  finally  came  to  the  rescue,  in  part  to  give  more  efiScient 
remedies  to  the  creditors  in  case  of  conveyance  of  property  by  the 
debtor  in  order  to  defraud  his  creditors;  and  in  part  to  give  to  a 
debtor  who  had  complied  with  the  provisions  of  the  bankrupt  act 
an  opportunity  to  escape  the  extreme  consequences  of  imprison- 
ment for  debt.  The  early  statutes  fell  far  short  of  accomplishing 
either  of  these  purposes,  and  they  were  confined  to  merchants  and 
traders.  The  later  ^statutes  have  carried  these  underlying  prin- 
ciples out  in  considerable  detail.^ 

§  3126.  Federal  bankrupt  acts.  The  Constitution  of  the  United 
States^  gives  to  Congress  the  power  to  establish  *' uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States. '*  Under 
this  grant  of  power  Congress  has  enacted  four  distinct  bankrupt 
acts  which  have  been  in  force  altogether  only  thirty-eight  years 
since  the  foundation  of  our  present  government.^  The  present  bank- 
rupt act  took  effect  July  1,  1898,  and  was  amended  February  5, 
1903,  June  25,  1910,  and  March  2,  1917. 


1  For  English  legislation  on  insolvent 
traders  and  other  debtors  and  on 
bankruptcy,  eee  34  &  35  Hen.  Vm,  c. 
4;  13  £liz.,  c.  7;  1  Jac.  I,  c.  15;  21  Jac 
I,  c.  10;  4  Anne,  c.  17;  10  Anne,  c.  15; 
6  Geo.  IV,  c.  16;  24  &  25  Vict.,  c.  134; 
82  &  33  Vict,  c.  71;  46  &  47  Vict., 
c.  62;  50  &  51  Vict.,  c.  66;  52  &  53 
Vict,  c.  63;  §38;  3  &  4  Geo.  V,  c.  34; 
4  &  5  Geo.  V,  c.  47;  4  &  5  Geo.  V, 
c  59. 

On  the  general  question  of  bank- 
ruptcy, see  The  Early  History  of 
English  Bankruptcy,  by  Louis  E. 
Levinthal,  67  University  of  Pennsyl- 
vania Law  Review,  1;  English  and 
Scottish  Bankruptcies,  by  John  Bums, 
29  Law  Quarterly  Review,  460;  Bank- 
ruptcy a  Commercial  Regulation,  by 
James  M.  Olmstead,  15  Harvard  Law 
Review,  829 ;  Ancillary  Receiverships  in 
Bankruptcy,  by  Lee  Max  Friedman, 
18  Harvard  Law  Review,  519;  Debtor's 
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Interference  in  the  Election  of  a 
Trustee  in  Bankruptcy,  by  Lee  Max 
Friedman,  19  Harvard  Law  Review, 
106;  Distribution  of 'Assets  of  Bank- 
rupt Partnerships  and  Partners,  by 
William  J.  Shroder,  18  Harvard  Law 
Review,  495,  and  Unrecorded  Con- 
ditional Sales  in  Bankruptcy,  by 
Samuel  Williston,  24  Harvard  Law  Re- 
view, 620. 

t  Art.  I,  1 8,  par.  4. 

2  In  Hanover  National  Bank  v. 
Moyses,  186  U.  S.  181,  46  L.  ed.  1113, 
Fuller,  C.  J.,  gave  the  following  list 
of  federal  bankrupt  acts  as  in  forot 
prior  to  the  act  of  1898: 

Act  of  1800,  2  Stat.  19,  c.  19.  Re- 
pealed 1803,  2  Stat.  248,  c.  6. 

Act  of  1841,  5  Stat.  440,  c.  9.  Re- 
pealed 1843,  5  Stat.  614,  c.  842. 

Act  of  1867,  14  Stat  617,  c.  176. 
Repealed  1878,  20  Stat.  99,  c.  160. 


3128 


Page  on  Contracts 


5504 


The  Federal  Bankrupt  Act  of  1898  is  constitutional.'  Power  to 
make  laws  on  the  subject  of  bankruptcies  confers  power  to  pro- 
vide for  voluntary  bankruptcy,  as  well  as  involuntary  bankruptcy ; 
and  the  fact  that  the  Bankrupt  Act  of  1898  provides  for  voluntary 
bankruptcy .  without  notice  to  the  creditors  of  the  filing  of  such 
petition,  and  that  it  doea  not  require  personal  service  of  notice  of 
the  hearing  of  the  debtor's  application  for  his  discharge,  does  not 
render  it  unconstitutional.* 


§  3127.  State  bankrupt  acts — ^Validity  and  general  effect.  Va- 
rious state  bankrupt  laws  have  been  enacted  which  provide  for 
granting  discharges  to  debtors  who  comply  with  the  provisions 
thereofJ  A  state  of  the  union  has  power  to  enact  laws  of  this 
sort;^  and  a  discharge  which  is  granted  thereunder  is  a  defense 
as  against  all  obligations  which  were  incurred  after  such  state 
statute  was  enacted,  which  were  in  existence  when  the  bankruptcy 
proceedings  took  place,  and  which  were  due  and  owing  to  a  citizen 
of  the  state  in  which  such  proceedings  were  had,  or  to  one  who 
entered  his  appearance  in  such  proceedings  or  otherwise  submitted 
himself  to  the  jurisdiction  of  the  court.*  These  state  bankrupt  acts, 
however,  lack  eflSciency  for  several  reasons,  the  more  important  of 
which  are  discussed  in  the  following  sections.* 

§3128.  Effect  of  state  bankrupt  acts  as  against  non-resident 
creditors.  The  discharges  granted  by  a  state  bankrupt  court  can 
have  no  extraterritorial  effect.^     Hence  a  creditor  domiciled  out- 


3  Hanover  National  Bank  v.  Moyses, 
186  U.  S.  181,  46  L.  ed.  1113. 

See,  The  United  States  Bankruptcy 
Law  of  1898,  by  Henry  G.  Newton,  9 
Yale  "Law  Journal,  287. 

4  Hanover  National  Bank  v.  Moyses, 
186  U.  S.  181,  46  L.  ed.  1113. 

1  See,  Voluntary  AsBignments  •  and 
Insolvency  in  Massachusetts,  by  Pres- 
cott  F.  Hall,  8  Harvard  Law  Review, 
266. 

JCrapo  V.  Kelly,  83  U.  S.  (16  Wall.) 
610,  21  L.  ed.  430;  Brown  v.  Smart, 
146  U..S.  454,  36  L.  ed.  773;  Hemp- 
eted  V.  Wisconsin  Marine  &  Fire  Ins. 
Co.  Bank,  78  Wis.  375,  47  N.  W.  627. 

8  Butler  v.  Goreley,  146  U.  S.  303, 
36  L.  ed.  981;  McDermott  v.  Hall,  177 


Mass.  224,  58  N.  E.  605;  Hempsted  v. 
Wisconsin  Marine  &  Fire  Ins.  Co. 
Bank,  78  Wis.  375.  47  N.  W.  627. 

4  See  $P§  3128  et  seq. 

1  United  States.  O^den  v.  Saunders, 
25  U.  S.  (12  Wheat.)  213,  6  L.  ed.  606; 
Cook  V.  Moffat,  46  U.  S.  (5  How.)  295, 
12  L.  ed.  159;  Baldwin  v.  Hale,  68  U. 
S.  (1  Wall.)  223,  17  L.  ed.  631;  Denny 
V.  Bennett,  128  U.  S.  489,  32  L.  ed. 
491;  Brown  v.  Smart,  145  U.  S.  454. 
36  L.  ed.  773. 

California.  Bean  v.  Loryea,  81  Cal. 
151,  22  Pac.  613. 

Iowa.  Hawley  v.  Hunt,  27  la.  303, 
1  Am.  Bep.  273. 

Maine.  Swift  v.  Winchester,  m  Me. 
480,  90  Am.  St.  Rep.  414,  52  Atl.  1017. 
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side  of  the  state  which  grants  such  discharge,  who  does  not  par- 
ticipate in  the  proceedings  in  bankruptcy  is  in  no  way  affected  by 
such  discharge,^  even  if  he  has  notice  of  such  proceedings,'  since 
actual  notice  can  not  confer  jurisdiction.*  This  rule  applies  even 
to  contracts  made  in  the  state  where  the  discharge  was  given  or  to 
be  performed  there,  or  both,  as  long  as  the  creditor  is  actually 
domiciled  in  another  state.'  It  applies  to  a  foreign  corporation  do- 
ing business  in  the  state  which  grants  the  discharge,  even  if  such 
corporation  has  appointed  an  agent  in  such  state. on  whom  service 
can  be  made.*  It  applies  even  where  a  non-resident  individual  has 
been  doing  business  in  the  state  under  a  name  that  suggests  a 
domestic  corporation.^    It  applies  to  a  partnership,  one  member  of 


MMsadmsetts.  Bergner  &  Engel 
Brewing  Co.  v.  Dreyfus,  172  Ma»8. 
154,  70  Am.  St.  Rep.  251,  51  N.  E.  531. 

New  Hampshire.  Stim  v.  McQuade, 
06  X.  H.  403,  22  AtL  451. 

New  York.  Pratt  v.  Chase,  44  N.  Y. 
507»  4  Am.  Rep.  718. 

North  Dakota.  Adams  v.  Hartzell, 
18  N.  D.  221,  119  N.  W.  «35. 

Oregon.  Main  v.  Messner,  17  Or. 
78,  20  Pac.  255. 

Vermont.  Roberta  ▼.  Atherton,  60 
Vt.  663,  6  Am.  St.  Rep.  133,  15  Atl. 
150. 

Waihington.  Weber  v.  Yancy,  7 
Wash.  84,  34  Pac.  473. 

2  United  States.  Ogden  ▼.  Saunders. 
25  U.  S.  (12  Wheat.)  213,  6  L.  ed.  606; 
Baldwin  v.  Hale,  68  U.  8.  (1  Wall.) 
223,  17  L.  ed.  531;  Oilman  v.  Lock- 
wood,  71  U.  S.  (4  Wall.)  409,  18  L. 
ed.  432;  Denny  ▼.  Bennett,  128  U.  S. 
489,  32  L.  ed.  491. 

California.  Scamman  y.  Bonslett, 
118  Cal.  93,  62  Am.  St.  Rep.  226,  50 
Pac.  272. 

Idaho.  Security  Savings  &  Trust 
Co.  V.  Rogers,  6  Ida.  526,  57  Pac.  316. 

Maine.  Swift  v.  Winchester,  96  Me. 
480,  90  Am.  St.  Rep.  414,  52  Atl.  1017. 

Massachusetts.  Pattee  v.  Paige,  163 
Mass.  352,  47  Am.  St.  Rep.  459,  28  L. 
R.  A.  451,  40  N.  E.  108;  Haman  v. 
Bremman,  170  Mass.  405,  49  N.  E.  656. 


South  Carolina.  Wilson  v.  Keela,  54 
S.  Car.  545,  71  Am.  St.  Rep.  816,  32 
S.  E   702. 

Washington.  Weber  v.  Yancy,  7 
Wash.  84,  34  Pac.  473. 

3  Hammond  Beef  &  Provision  Co.  v. 
Best,  91  Me.  431,  42  L.  R.  A.  528,  40 
Atl.  338. 

4  Swift  V.  Winchester,  96  Me.  480, 
90  Am.  St.  Rep.  414,  52  Atl.  1017. 

•  United  SUtes.  Baldwin  v.  Hale, 
68  U.  S.  (1  Wall)  223,  17  L.  ed.  531. 

Connecticnt.  Easterly  v.  Ooodwin, 
35  Conn.  279,  96  Am.  Dec.  237. 

Maine.  PuUen  v.  Hillman,  84  Me. 
129,  30  Am.  St.  Rep.  340,  24  Atl.  795. 

Massadrasetts.  Tebbetts  v.  Picker- 
ing, 50  Mass.  (5  Cush.)  83,  51  Am.  Dee. 
48;  Phoenix  National  Bank  v.  Batch- 
eller,  151  Mass.  589,  8  L.  R.  A.  644, 
24  N.  E.  917. 

New  York.  Pratt  v.  Chase,  44  N. 
Y.  597,  4  Am.  Rep.  7ia 

Vermont.  Bedell  v.  Scniton,  54  Vt. 
493. 

i  Hammond  Beef  k  Provision  Co.  v. 
Best,  91  Me.  431,  42  L.  R.  A.  528,  40 
Atl.  338;  Bergner  &  Engel  Brewing  Co. 
V.  Dreyfus,  172  Mass.  154,  70  Am.  St. 
Rep.  251,  51  K.  E.  531. 

7  Swift  V.  Winchester,  96  Me.  480, 
90  Am.  St.  Rep.  414,  52  Atl.  1017. 
(Swift  did  business  in  Maine  under 
the  name  of  the  Bangor  Beef  Co.) 
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which  is  a  non-resident.*  It  applies  to  a  contract  entered  into  with 
a  non-resident  through  an  agent  who  is  a  resident.'  It  applies  to  a 
debt  due  to  a  resident  which  is  in  good  faith  transferred  to  a  non- 
resident before  insolvency  proceedings  are  begun.^*  Thus  a  citizen 
of  Massachusetts  made  a  note  payable  to  himself  at  Boston  and 
then  indorsed  it  to  a  citizen  of  Vermont.  Such  note  was  not  barred 
by  a  discharge  granted  in  Massachusetts.^^  A  claim  assigned  by  a 
non-resident  to  a  resident  of  the  state  in  which  insolvency  proceed- 
ings are  instituted  is  barred  by  such  discharge,*'  even  if  such  as- 
signment is  merely  to  facilitate  collection." 

If  a  discharge  granted  by  a  state  court  of  insolvency  is  valid 
when  granted,  it  may  be  interposed  as  a  defense  to  an  action  in 
another  state  upon  the  same  debt.  Accordingly,  a  discharge  granted 
in  one  state  and  barring  debts  due  to  another  citizen  of  the  same 
state  may  be  interposed  as  a  defense  in  a  subsequent  action  in  an- 
other state.** 

A  non-resident  creditor  may,  however,  take  part  in  the  insolvency 
proceedings,  and  thereby  so  submit  himself  to  the  jurisdiction  of 
the  court  of  the  other  state  that  a  discharge  will  be  binding  upon 
him.*'  He  may  take  part  in  the  proceedings  so  as  to  have  this 
result  by  proving  his  claim,*'  or  by  accepting  a  dividend.*' 


•  Chase  Y.  Henry,  166  Mass.  577,  55 
Am.  St.  Kep.  423,  44  N.  E.  088. 

tRegina  Flour  MiU  Co.  v.  Holmee, 
166  Mass.  11,  30  N.  E.  170. 

It  Baldwin  ▼.  Hale,  68  U.  S.  (l  Wall.) 
223,  17  L.  ed.  531 ;  Felch  v.  Buj;boe,  48 
Me.  9,  77  Am.  Dec.  203. 

11  Baldwin  v.  Hale,  68  U.  S.  (1  Wall.) 
223,  17  L.  ed.  631. 

llWheelock  v.  Leonard,  20  Pn.  St. 
440. 

It  Where  the  claim  is  reduced  to 
judgment  in  such  state  by  such  as- 
signee in  his  own  name.  French  v. 
Robinson,  86  Me.  142,  41  Am.  St.  Rep. 
533,  20  Atl.  060. 

14  Manufacturers'  National  Bank  v. 
Hall,  86  Me.  107,  20  Atl.  052;  Hall  v. 
Boardman,  14  N.  H.  38. 

Discharge  in  Maryland:  suit  in  Ohio. 
Smith  ▼.  Parsons,  1  Ohio  236,  13  Am. 
Dec.  608. 

Discharge  in  New  York:  suit  in 
Ohio.    Bank  v.  Card,  7  Ohio,  Part  H, 


170;    Jeffries    v.   Thompson,   2   Teates 
(Pa.)  482. 

IS  United  States.  Baldwin  v.  Hale, 
C8  U.  S.   (1  Wall.^  223.  17  L,  ed.  631. 

California.  Lo  wen  berg  v.  Levine,  03 
Cal.  215,  16  L.  R.  A.  159,  28  Pac.  041. 

Florida.  Rosenheim  v.  Morrow,  37 
Fill.   183,  20  So.  243. 

Massachusetts.  Murray  v.  Roberts, 
150  Mass.  .^53.  15  Am.  St.  Rep.  200,  6 
L.  R.  A.  346,  23  N.  E.  208;  Gerding  v. 
East  Tennessee  LAnd  Co.,  185  Mass. 
380,  70  N.  E,  206. 

New  Hampshire.  Perley  v.  Mason, 
64  N.  H.  6,  3  AtL  620. 

"Clay  V.  Smith,  28  U.  S.  (3  Pet.) 
411,  7  L.  ed.  723. 

"aay  V.  Smith,  28  U.  S.  (3  Pet.) 
411,  7  L.  ed.  723;  Murray  v.  Roberts, 
150  Mass.  363,  16  Am.  St.  Rep.  209, 
6  L.  R.  A.  346,  23  N.  E.  208.  (Writ 
of  error  dismissed  in  160  U.  S.  361,  on 
the  ground  that  no  federal  question 
was    involved.) 
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§  3129.  Effect  as  against  prior  obligaticms.  An  additional  dis- 
advantage of  state  insolvent  laws  is  found  in  the  fact  that  dis- 
charges under  state  bankrupt  acts  can  not  affect  debts  which  were 
contracted  before  the  passage  of  the  state  act,^  even  if  the  state  act 
specifically  provides  for  such  discharge;  since  no  state  can  pass 
any  law  impairing  the  obligation  of  contracts.' 

Whether  a  debt  which  was  originally  contracted  before  the  state 
act  was  passed,  but  which  was  merged  in  another  obligation  after 
the  state  act  was  passed,  is  subject  to  the  operation  of  a  discharge 
under  such  state  act,  is  a  question  upon  which  there  has  been  some 
conflict  of  authority.  Debts  of  this  sort,^  includes  debts  merged 
in  a  judgment  after  the  passage  of  the  state  statute,^  or  debts 
merged  in  a  new  contract  after  the  passage  of  the  state  statute." 
They  can,  however,  affect  debts  which  are  contracted  after  the  pas- 
sage of  the  state  act  and  have  been  held  to  be  barred  by  a  discharge 
which  was  subsequently  given  under  such  statute.  On  the  other 
hand,  such  law  has  been  held  not  to  be  applicable  to  a  debt  which 
was  incurred  before  the  law  was  enacted,  although  it  was  reduced 
to  judgment  after  the  law  was  enacted.* 

§3130.  Effect  of  passage  of  federal  bankrupt  act.  State 
bankrupt  and  insolvent  laws  are  suspended  by  the  passage  of  a 
federal  bankrupt  act,^  as  far  as  the  federal  bankrupt  law  covers 


1  United  States.  Sturges  ▼.  Crown- 
inehield,  17  U.  8.  (4  Wheat.)  122,  4 
L.  ed.  629;  Mechanics*  Bank  v.  Smith, 
19  U.  S.  (6  VHieat )  131,  6  L.  ed.  224; 
Ogden  ▼.  Saunders,  25  U.  S.  (12 
Vdieat.)  213,  6  L.  ed.  606. 

Maine.  Schwartz  v.  Drink  water,  70 
Me.  409. 

Massachnsetta.  Bigelow  ▼.  Pritch- 
ard,  38  Mass.  (21  Pick.)  169. 

New  York.  Mather  v.  Bush,  16 
Johns.  (N.  Y.)  233,  8  Am.  Dec.  313. 

North  Dakota.  Elton  v.  0*Connor, 
6  N.  D.  1,  33  L.  R.  A.  524,  68  N.  W. 
84. 

2See  ch.  XCV. 

<  Snow  V.  Foster,  79  Me.  658,  11 
Atl.  602;  Bangs  v.  Watson,  76  Mass. 
(9  Gray)  211. 

4  Bangs  v.  Wateon,  75  Mass.  (9 
Gray)   211. 


•  Snow  V.  Foster,  79  -Me.  658,  H 
Atl.  602. 

•  Ross  V.  Tozier,  78  Me.  312,  4  Atl. 
860. 

1  United  States.  Sturges  v.  Crown- 
inshield,  17  U.  S.  (4  Wheat.)  122,  4  L. 
ed.  629;  Tua  v.  Carriere,  117  U.  S. 
201;  In  re  Watts,  190  U.  S.  1,  47  L. 
ed.  933;  In  re  Bruss  Bitter  Go.,  90  Fed. 
651;  In  re  Bouse,  91  Fed.  96;  In  re 
Curtis,  91  Fed.  737;  In  re  Weedman 
SUve  Co.,  199  Fed.  948. 

Dlinoia.  Pogue  v.  Howe,  236  111. 
157,  86  N.  E.  207. 

Maaaachusetts.  Parmenter  Mfg.  Co. 
y.  Hamilton,  172  Mass.  178,  70  Am.  St. 
Rep.  268,  51  N.  E.  529;  Rogers  ▼. 
Boston  Club,  205  Mass.  261,  28  L.  R. 
A.   (N.S.)  743,  91  N.  E.  321. 

Minnesota.  Armour  Packing  Go.  t. 
Brown,  76  Minn.  466,  79  N.  W.  622. 
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the  same  ground  as  the  state  la^vs.  Proceedings  under  a  state  law 
are  unauthorized  after  the  passage  of  the  United  States  act  of  1898, 
if  the  case  is  one  for  which  provision  is  made  by  the  federal  stat- 
ute.* An  assignment  for  the  benefit  of  creditors,  made  after  the 
passage  of  a  federal  bankrupt  act,  is  valid  except  on  attack  by 
the  trustee  in  bankruptcy,'  and  a  creditor  who  has  assented  to  the 
assignment  can  not  attack  its  validity/  The  act  of  1898  provides, 
** Proceedings  commenced  under  state  insolvency  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it."' 

State  insolvency  laws  are  not  affected  by  the  passage  of  a  fed- 
eral bankrupt  act,  as  to  matters  for  which  no  provision  is  made  in 
such  federal  bankrupt  act.'  A  state  statute  which  makes  a  fraud- 
ulent mortgage  operate  as  a  general  assignment  for  the  benefit  of 
creditors,  is  not  suspended  by  the  passage  of  a  federal  bankrupt 
act;^  and  proceedings  may  be  had  under  such  statute  to  have  a 
fraudulent  mortgage  declared  a  general  assignment,  even  if  the 
fraudulent  mortgagor  has  been  adjudged  a  bankrupt  and  has  re- 
ceived his  discharge  in  bankruptcy.*    The  fact  that  a  federal  bank- 


New  Jersey.  Singer  v.  National  Bed- 
stead Mfg.  Ck>.,  65  N.  J.  £q.  200,  55 
Atl.  868. 

Rhode  Island.  In  re  Reynolds,  8  R. 
I.  485,  5  Am.  Rep.  615. 

See,  The  Effect  of  a  National  Bank- 
ruptcy Law  upon  State  Laws,  by 
Samuel  Williston,  22  Harvard  Law 
Review,  547. 

2  Barber  v.  International  Co.,  73 
Conn.  687,  48  Atl.  758;  Parmenter 
Mfg.  Co.  V.  Hamilton,  172  Mass.  178, 
70  Am.  St.  Rep.  258,  51  N.  E.  520; 
Rogers  v.  Boston  Club,  205  Mass.  261, 
28  L.  R.  A.  (N.S.)   743,  01  N.  E.  321. 

"The  operation  of  the  bankruptcy 
laws  of  the  United  States  can  not  be 
defeated  by  insolvent  commercial  cor- 
porations applying  to  be  wound  up 
under  state  statutes.  The  bankruptcy 
law  is  paramount,  and  the  jurisdic- 
tion of  the  federal  courts  in  -bank- 
ruptcy, when  properly  invoked,  in  the 
administration  of  the  affairs  of  in- 
solvent persons  and  corporations,  is 
essentially  exclusive."  In  re  Watts, 
100  U.  S.  1,  47  L.  ed.  033. 


tBoese  v.  King,  108  U.  S.  370,  27 
L.  ed.  760;  Armour  Packing  Co.  v. 
Broivn,  76  Minn.  465,  70  N.  W.  522. 

4  In  re  Romanow,  02  Fed.  510. 

tSec.  72,  b;  Harbaugh  v.  Costello, 
184  m  110,  75  Am.  St.  Rep.  147,  56  N. 
E.  363  [affirming,  83  IlL  App.  20] ;  Par- 
menter Mfg.  Co.  V.  Hamilton,  172  Mass. 
178,  70  Am.  St.  Rep.  250,  51  N.  E.  520; 
E.  C.  Westcott  Co.  v.  Berry,  60  N.  H. 
505,  45  Atl.  352. 

•  Roberts  Cotton  Oil  Co.  v.  Morse, 
07  Ark.  513,  135  S.  W.  334;  Little- 
field  v.  Gay,  06  Me.  422,  52  Atl.  025; 
Rogers  v.  Boston  Club,  205  Mass.  261, 
28  L.  R.  A.  (N.S.)  743,  01  N.  E.  321; 
Singer  v.  National  Bedstead  Mfg.  Co., 
65  N.  J.  Eq.  200,  35  Atl.  868. 

7  Louisville  Dry  Goods  Co.  v.  Lan- 
man,  135  Ky.  163,  135  Am.  St.  Rep. 
451,  28  L.  R.  A.  (N.S.)  363,  121  S.  W. 
1042. 

I  Louisville  Dry  Goods  Co.  v.  Lan- 
man,  135  Ky.  163,  135  Am.  St.  Rep. 
461,  28  L.  R.  A.  (N.S.)  363,  121  S.  W. 
1042. 
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rupt  law  has  been  enacted  does  not  prevent  a  court  of  equity  from 
appointing  a  receiver  for  the  property  of  an  insolvent  corporation 
if  such  corporation  has  not  been  adjudged  a  bankrupt.' 

§  3131.  statutory  provisions  concerning  discharge.  The  effect 
of  a  discharge  in  bankruptcy  upon  pre-existing  contract  liabilities 
depends,  of  course,  upon  the  provisions  which  the  legislature  has 
seen  fit  to  enact. 

The  bankrupt  law  of  1898  provides  in  section  17:  **  Debts  not 
Affected  by  a  Discharge. — (a)  A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
(1)  are  due  as  a  tax  levied  by  the  United  States,  the  state,  county, 
district,  or  municipality  in  which  he  resides;  (2)  are  judgments  in 
actions  for  frauds,  or  obtaining  property  by  false  pretenses  or  false 
representations,  or  for  wilful  and  malicious  injuries  to  the  person 
or  property  of  another;  (3)  have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of  the  creditor  if  known 
to  the  bankrupt,  unless  such  creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings  in  bankruptcy ;  or  (4)  were  created  by  his 
fraud,  embezzlement,  misappropriation,  or  defalcation  while  acting 
as  an  officer  or  in  any  fiduciary  capacity.'' 

The  amendment  of  February  5,  1903,  provides  in  section  17: 
**  Debts  not  Affected  by  a  Discharge. — (a)  A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  (1)  are  due  as  a  tax  levied  by  the  United  States, 
the  state,  county,  district,  or  municipality  in  which  he  resides;  (2> 
are  liabilities  for  obtaining  property  by  false  pretenses  or  false 
representations,  or  for  wilful  and  malicious  injuries  to  the  person 
or  property  of  another,  or  for  alimony  due  or  to  become  due,  or 
for  maintenance  or  support  of  wife  or  child,  or  for  seduction  of 
an  unmarried  female,  or  for  criminal  conversation;  (3)  have  not 
been  duly  scheduled  in  time  for  proof  and  allowance,  with  the 
name  of  the  creditor,  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy ; 
or  (4)  were  created  by  his  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary 
capacity.'* 

The  amendment  of  March  2,  1917,  provides:  '* Debts  not 
Affected    by    a    Discharge. — ^A    discharge    in    bankruptcy    shall 

•  state  V.  King  County  Superior 
Court,  20  Wash.  545,  46  L.  R.  A.  177, 
66  Pac.  35. 
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release  a  bankrupt  from  all  of  his  provable  debts,  except 
such  as  (1)  are  due  as  a  tax  levied  by  the  United  States, 
the  state,  county,  district,  or  municipality  in  which  he  resides;  (2) 
are  liabilities  for  obtaining  property  by  false  pretenses  or  false 
representations,  or  for  wilful  and  malicious  injuries  to  the  person 
or  property  of  another,  or  for  alimony  due  to  become  due,  or  for 
maintenance  or  support  of  wife  or  child,  or  for  seduction  of  an 
unmarried  female,  or  for  breach  of  promise  of  marriage  accom- 
panied by  seduction,  or  for  criminal  conversation;  (3)  have  not 
been  duly  scheduled  in  time  for  proof  and  allowance,  with  the 
name  of  the  creditor  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy; 
or  (4)  were  created  by  his  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary 
capacity." 

§  3132.  Provable  debts — ^Nature.  Under  the  provisions  of  the 
bankrupt  act,  with  reference  to  discharge,^  the  debt  in  question,  to 
be  affected  by  a  discharge  in  bankruptcy,  must  be:  (1)  a  debt 
provable  in  bankruptcy;  and  (2)  not  within  any  of  the  statutory 
exceptions.  It  is,  therefore,  necessary  to  determine,  first,  what  is 
a  debt  provable  in  bankruptcy,  and  then  what  debts  fall  within 
the  statutory  exceptions. 

Section  63  of  the  bankrupt  act  of  1898  provides:  ** Debts  Which 
Mat  Be  Proved. — (a)  Debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are:  (1)  a  fixed  liability,  as  evi~ 
denced  by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon  which  would  have 
been  recoverable  at  that  date  or  with  a  rebate  of  interest  upon 
such  as  were  not  then  payable  and  did  not  bear  interest;  (2)  due 
as  costs  taxable  against  an  involuntary  bankrupt  who  was  at  the 
time  of  the  filing  of  the  petition  against  him  plaintiff  in  a  cause  of 
action  which  would  pass  to  the  trustee  and  which  the  trustee 
declines  to  prosecute  after  notice;  (3)  founded  upon  a  claim  for 
taxable  costs  incurred  in  good  faith  by  a  creditor  before  the  filing 
of  a  petition  in  an  action  to  recover  a  provable  debt ;  (4)  founded 
upon  an  open  account,  or  upon  a  contract  express  or  implied;  and 
(5)  founded  upon  provable  debts  reduced  to  judgments  after  the 
filing  of  the  petition  and  before  the  consideration  of  the  bank- 

1  See  §§  3133  et  seq. 
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rupt's  application  for  a  discharge,  less  costs  inciirred  and  interest 
accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the 
entry  of  such  judgments. 

(b)  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to 
application  to  the  court,  be  liquidated  in  such  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  the 
estate.*' 

In  determining  whether  a  debt  is  provable  in  bankruptcy  it  is, 
therefore,  necessary  to  consider:  (1)  What  is  the  nature  of  the 
debt!  and  (2)  When  did  the  debt  come  into  existence? 

§  3133.  What  are  provable  debts — Claims  arising  on  contract. 

The  term  ** provable  debts"  includes  all  liabilities  which  arise  on 
contract  if  the  amount  thereof  is  fixed  at  the  time  of  the  proceed- 
ings in  bankruptcy,  or  if  the  amount  thereof  can  be  liquidated.^ 
The  term  ** provable  debts"  includes  amounts  due  under  contracts,* 
such  as  loans  '  and  liabilities  on  negotiable  instruments.^  The  fact 
that  the  party  who  has  lent  money  to  a  bankrupt  has  borrowed 
such  money  from  a  third  person,  does  not  prevent  the  claim  from 


1  United  States.  In  re  Silverman, 
101  Fed.  219;  In  re  Stern,  116  Fed. 
604;  James  v.  Gray,  131  Fed.  401,  1 
L.  R.  A.  (N.S.)  321;  In  re  Neff,  167 
Fed.  57,  28  L.  R.  A.  (N.S.)  349;  Ohio 
Valley  Bank  v.  Mack,  163  Fed.  155, 
24  L.  R.  A.  (N.S.)  184;  In  re  Lyons 
Beet  Sugar  Refining  Co.,  192  Fed.  445. 

Alabama.  Pearce  v.  Fisher,  170  Ala. 
456,  54  So.  164. 

Kentucky.  Dycus  v.  Brown,  135  Ky. 
140,  28  L.  R.  A.  (N.S.)  190,  121  S.  W. 
1010. 

Indiana.  Sweaney  v.  Baugher,  166 
Ind.  557,  77  N.  E.  1083. 

Texas.  Blackwell  y.  Farmers'  &  Mer- 
chants' National  Bank  (Tex.  Civ. 
App.),  76  S.  W.  454. 

See  also,  Dunbar  v.  Dunbar,  190  U.  S. 
340,  47  L.  ed.  1084;  Crawford  v.  Burke, 
196  U.  S.  176,  49  L.  ed.  147;  Frederic 
L.  Grant  Shoe  Co.  v.  W.  M.  Laird  Co.; 
212  U.  S.  445,  53  L.  ed.  591 ;  Zavelo  v. 
Reeves,  227  U.  S.  625,  57  L.  ed.  676; 
WiUiamfl  v.  United  States  Fidelity  & 
Guaranty  Co.,  236  U.  8.  549,  59  L.  ed. 


713;  Sibley  v.  Nason,  196  Mass.  125, 
12  L.  R.  A.  (N.S.)   1173,  81  N.  E.  887. 

"Within  the  intendment  of  the  law, 
provable  debts  include  all  liabilities  of 
the  bankrupt  founded  on  contract,  ex- 
press or  implied,  which  at  the  time  of 
the  bankruptcy  were  fixed  in  amount 
or  susceptible  of  liquidation."  Wil- 
liams V.  United  States  Fidelity  & 
Guaranty  Co.,  236  U.  S.  549,  59  L. 
ed.  713  [citing,  Dunbar  v.  Dunbar,  190 
U.  S.  340,  47  L.  ed.  1084;  Crawford  v. 
Burke,  195  U.  S.  170,  49  L.  ed.  147; 
Frederic  L.  Grant  Shoe  Co.  v.  W.  M. 
Laird  Co.,  212  U.  S.  445,  53  L.  ed.  691, 
and  Zavelo  v.  Reeves,  227  U.  S.  626, 
67  L.  ed.  676]. 

2  In  re  Click,  184  Fed.  967. 

i  Coder  v.  Arts,  152  Fed.  943,  15  L. 
R.  A.  (N.S.)  372;  Ohio  VaUey  Bank  v. 
Mack,  163  Fed.  155,  24  L.  R.  A.  (N.S.) 
184. 

4  In  re  Kyte,  164  Fed.  302;  Black- 
well  V.  Farmers'  &  Merchanta'  Na- 
tional Bank  (Tex.  Civ.  App.),  76  B.  W. 
454. 
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being  a  provable  debt  belonging  to  the  party  who  lent  to  the  bank- 
rupt.' The  amount  which  is  due  under  a  contract  for  buying  and 
selling  goods  and  for  dividing  the  profit  and  loss  between  the  par- 
ties is  a  provable  debt  if  such  amount  is  susceptible  of  liquidation.* 
Liability  for  breach  of  a  contract  is  a  provable  debt  if  the  amount 
thereof  can  be  liquidated.^  Accordingly,  a  right  of  action  for 
breach  of  an  express  warranty  in  a  sale  of  personalty  is  a  provable 
claim.*  The  liability  of  the  bankrupt  upon  a  warranty  contained 
in  a  deed  of  realty  is  a  provable  claim  if  such  covenant  is  broken 
at  the  time  of  such  proceedings  in  bankruptcy.*  Judgment  in  an 
action  for  breach  of  promise  is  a  provable  claim.'*  If  the  bank- 
rupt has  entered  into  a  contract  to  deliver  certain  property  on 
demand  in  the  future,  his  bankruptcy  prevents  him  from  perform- 
ing such  contract ;  '^  and  accordingly  such  obligation  is  regarded 
as  a  provable  debt  on  the  theory  that  bankruptcy  is  a  breach  or  a 
renunciation  of  such  promise.'*  On  the  other  hand,  a  contract  by 
which  one  of  several  persons  who  purchase  timber  land  together, 
warrants  the  other  purchasers  that  there  is  a  certain  quantity  of 
timber  thereon,  does  not  amount  to  an  implied  promise  on  his  part 
to  reimburse  them  against  loss  in  case  there  is  less  than  the  speci- 
fied amount  of  timber  on  such  land ;  and  accordingly  such  claim  is 
not  a  provable  debt  in  bankruptcy.'* 

Equitable  obligations  may  be  provable  debts,'*  including  a  loan 
made  by  a  married  woman  out  of  her  separate  estate  to  a  partner- 
ship of  which  her  husband  was  a  member ;  '*  and  the  bankruptcy 
court  will  allow  such  claim,  although  the  state  courts  may  not 
recognize  its  existence.'* 

If  the  principal  of  the  debt  is  a  provable  debt,  the  interest 
thereon  is  also  a  valid  claim." 


•  Ohio  Valley  Bank  v.  Mack,  163 
Fed.  155,  24  L.  R.  A.  (N.S.)   184. 

BDycus  V.  Brown,  135  Ky.  140,  28 
L.  R.  A.    (N.vS.)    190,   121   S.  W.  1010. 

7  Frederic  L.  Grant  Shoe  Co.  v.  W. 
M.  Laird  Co.,  212  U.  S.  445,  53  L.  ed. 
601 ;  In  re  National  Wire  Corporation, 
160  Fed.  631. 

•  Frederic  L.  Grant  Shoe  Co.  v.  W. 
M.  Laird  Co.,  212  U.  S.  445,  53  L.  ed, 
691. 

•  Sweaney  v.  Baugher,  166  Ind.  557, 
77  N.  E.  1083. 

10  Bond  V.  Milliken,  134  la.  447,  120 
Am.  St.  Rep.  440,  109  N.  W.  774. 


11  See  §  2938. 

12  In  re  Swift,  112  Fed.  315;  In  re 
Pettingill,  137  Fed.  143;  In  re  Neff, 
167  Fed.  57,  28  L.  R.  A.    (N.S.)    349. 

WSwitzer  v.  Henking,  158  Fed.  784, 
15  L.  R.  A.  (N.S.)   1151. 

14  James  v.  Gray,  131  Fed.  401,  1  L. 
R.  A.    (N.S.)   321. 

1»  James  v.  Gray,  131  Fed.  401,  1  L. 
R..A.    (N.S.)   321. 

1^  James  v.  Gray,  131  Fed.  401,  1  L. 
R,  A.  (N.S.)  321. 

f  Coder  v.  Arts,  152  Fed.  943,  15 
Ti.  R.  A.   (N.S.)   372. 
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§  3134.  Claims  arising  on  qnasi^ontract.  The  term  ' '  contract 
express  or  implied,"  in  section  63  of  the  present  Federal  Bank- 
ruptcy Act,^  has  been  held  to  include  not  only  genuine  contracts, 
but  also  obligations  of  a  quasi-contractual  character.^  This  includes 
cases  in  which  the  creditor  was  induced  by  the  fraud  of  the  bank- 
rupt to  enter  into  a  genuine  contract.  In  a  case  of  this  sort  the 
claim  of  the  creditor  is  a  provable  debt  and  is,  accordingly,  barred 
by  a  discharge  in  bankruptcy.'  It  also  includes  cases  in  which  the 
debtor  and  creditor  have  entered  into  a  genuine  contract  under 
which  the  debtor  has  acquired  possession  of  property  belonging  to 
the  creditor,  and  the  debtor  has  thereupon  wrongfully  and  fraudu- 
lently converted  such  property  to  his  own  use*  A  liability  of  this 
sort  is  barred  by  a  discharge  in  bankruptcy,  even  though  the  cred- 
itor subsequently  brings  an  action  in  trover  on  the  theory  of  a 
wrongful  conversion.*  In  determining  whether  such  an  obligation 
is  a  so-called  implied  contract  or  not,  the  bankruptcy  court  is  not 
bound  by  the  decisions  of  the  state  court  in  which  the  cause  of 
action  has  arisen,  even  though  the  state  court  holds  that  the  right 
of  action  is  in  tort  and  not  in  quasi-contract.'  A  claim  of  a  creditor 
against  the  bankrupt  for  money  wrongfully  embezzled  from  the 
creditor  by  the  bankrupt,  is  a  claim  based  upon  a  so-called  implied 
contract  and  is  a  provable  debt.^ 

§3135.  Judgments.  A  judgment  which  has  been  rendered 
before  proceedings  in  bankruptcy  are  begun,  is  a  ''fixed  liability 
as  evidenced  by  a  judgment  •  •  •  absolutely  owing  at  the  time 
of  the  filing  of  the  petition";  and  accordingly  such  judgment  is  a 
provable  debt  and  accordingly  is  barred  by  a  discharge  in  bank- 
ruptcyj     A  judgment  which  is  rendered  in  a  tort  action,  before 


1  See  §  3132. 

2  Crawford  v.  Burke,  195  U.  S.  176, 
49  L.  ed.  147;  Tindle  v.  Birkett,  205 
U.  S.  183,  51  L.  ed.  762  [affirming,  183 
N.  Y.  267,  76  N.  E.  25];  Clarke  v. 
Rogers,  183  Fed.  518;  Reynolds  v.  New 
York  Trust  Co.,  188  Fed.  611,  39  L.  R. 
A.  (N.S.)  391. 

3  Tindle  v.  Birkett,  205  U.  S.  183, 
61  L.  ed.  762  [affirming,  183  N.  Y. 
267,  76  N.  E.  25]. 

4  Crawford  v.  Burke.  195  U.  S.  176. 
49  L.  ed.  147;  Reynolds  v.  New  York 
Trust  Co.,  188  Fed.  611,  39  L.  R.  A. 
(N.S.)  391. 


•  Crawford  v.  Burke,  195  U.  S.  176, 
49  L.  ed.  147;  Reynolds  v.  New  York 
Trust  Co.,  188  Fed.  611,  39  L.  R.  A. 
(N.S.)   391. 

(Reynolds  v.  New  York  Trust  Co., 
188  Fed.  611,  39  L.  R.  A.   (N.S.)   301. 

Taarke  v.  Rogers,  183  Fed.  518. 

1  Alabama.  Ellis  v.  Mobile,  Jackson 
&  Kansas  City  Ry.,  166  Ala.  187,  51 
So.  860. 

California.  Boggs  v.  Dunn,  160  Cal. 
283,  116  Pac.  743. 

New  Jersey.  Barnes  Cycle  Co.  v. 
Hainee,  69  N.  J.  Eq.  651,  61  Atl.  515. 
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the  petition  in  bankruptcy  is  filed,  is  a  provable  debt  within  the 
meaning  of  the  bankrupt  act,  and  accordingly  is  barred  by  a  dis- 
charge.^ The  discharge  of  a  judgment  in  bankruptcy  prevents  sub- 
sequent proceedings  from  reviving  a  judgment  which  has  become 
dormant.' 

If  a  judgment  is  rendered  after  a  petition  in  bankruptcy  is  filed, 
and  before  the  discharge  in  bankruptcy  is  granted,  the  judgment 
itself  is  not  a  fixed  liability  when  the  petition  is  filed ;  and  accord- 
ingly it  is  necessary  to  look  to  the  nature  of  the  original  claim,  to 
see  whether  it  was  a  provable  debt  at  the  time  that  the  petition  in 
bankruptcy  was  filed  or  not.*  If  the  cause  of  action  on  which  the 
subsequent  judgment  was  rendered  was  a  provable  debt  when  the 
petition  in  bankruptcy  was  filed,  the  rendition  of  a  judgment 
thereon  after  such  petition  was  filed  and  before  the  discharge  was 
ordered,  does  not  prevent  the  discharge  from  operating  as  a  bar; 
while  if  the  original  cause  of  action  was  not  a  provable  debt,  the 
rendition  of  a  judgment  after  the  petition  in  bankruptcy  is  filed, 
does  not  retroact  to  the  date  of  the  filing  of  the  petition,  and 
accordingly  it  does  not  make  such  cause  of  action  a  provable  claim 
as  of  such  date.'  If  a  claim  in  tort  is  reduced  to  judgment  after 
proceedings  in  bankruptcy  have  been  instituted,  it  is  not  a  provable 
debt.* 

§  3136.  Olaims  in  nature  of  tort  not  reduced  to  Judgment    A 

claim  in  tort  or  in  the  nature  of  tort,  which  has  not  been  reduced 
to  judgment  and  is  not  liquidated  is  not  a  fixed  liability  nor  does 
it  arise  on  contract ;  and  therefore  it  is  not  a  provable  debt  and  is 
therefore  not  barred  by  a  discharge  in  bankruptcy.^    The  fact  that 


North  Dakota.  John  Leslie  Paper 
Co.  V.  Wheeler,  23  N.  D.  477,  42  L.  R. 
A.  (N.S.)  292.  137  N.  W.  412  (obiter). 

Vermont.  In  re  Grout,  88  Vt*  318, 
02  Atl.  646;  Jefferson  Transfer  Co.  y. 
Hull,  166  Wis.  438.  166  N.  W.  1. 

2  In  re  Putman,  103  Fed.  464;  In  re 
Grout,  88  Vt.  318.  02  Atl.  646;  Jeffer- 
son Transfer  Co.  ▼.  Hull,  166  Wis.  438, 
166  N.  W.  1. 

3Throop  V.  Griffin,  180  Pa.  St.  462, 
86  Atl.  866. 

4  See  §S  3133  et  seq. 

I  See  §  3137. 

I  In  re  Crescent  Lumber  Co.,  164  Fed. 
724. 


1  United  States.  Schall  v.  Camors, 
261  U.  S.  230,  —  L.  ed.  — ;  Brown  v. 
United  Button  Co.,  140  Fed.  48,  8  L.  R. 
A.  (K.S.)  061;  Talcott  v.  Friend,  170 
Fed.  676,  43  L.  R.  A.  (N.S.)  640. 

Iowa.  Bever  ▼.  Swecker,  138  la. 
721.  116  N.  W.  704. 

Maasadmsetts.  Hapgood  t.  Blood, 
77  Mass.  (11  Gray)  400. 

New  Hampahire.  Imbriani  t.  Ander- 
son, 76  N.  H.  401.  84  Atl.  074. 

New  York.  Hun  ▼.  Gary,  82  N.  Y. 
66.  87  Am.  Bep.  646. 

PMuayhraaia.  Weisfield  ▼.  Beale, 
281  Pa,  St.  80,  70  Atl.  878. 
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section  17  of  the  bankrupt  act'  excepts  certain  liabilities  which 
arise  in  tort,  from  the  operation  of  the  discharge,  does  not  show 
that  the  legislature  intended  that  tort  liabilities  should  be  included 
with  provable  debts,  since  such  exception  is  inserted  so  as  to 
include  tort  liabilities  which  had  been  reduced  to  judgment  before 
bankruptcy  proceedings  were  instituted.'  The  fact  that  the  credi- 
tor has  proved  a  claim  for  a  tort  liability,  and  that  such  claim  has 
been  allowed,  does  not  make  it  a  provable  claim  within  the  mean- 
ing of  the  statute  relating  to  discharge.*  A  right  of  action  for 
death  by  a  wrongful  act,'  or  for  deceit,'  or  for  injury  to  property 
through  negligence,^  or  for  injury  to  property  by  the  commission 
of  a  nuisance,'  is  not  a  provable  debt  and  is  not  barred  by  a  dis- 
charge in  bankruptcy.  An  action  in  trover  for  the  recovery  of 
personalty  is  not  barred  by  a  discharge  in  bankruptcy  though  a 
money  verdict  may  be  taken,  and  in  the  particular  case  is  taken.* 
A  claim  for  double  rent  for  withholding  rented  premises  unlaw- 
fully from  a  landlord  is  not  a  debt  ex  contractu,  and  is  therefore 
not  barred  by  a  discharge  in  bankruptcy.^'  The  statutory  liability 
of  a  director  of  a  corporation  imposed  for  failure  to  file  the  report 
required  by  statute  is  in  the  nature  of  tort  and  is  not  discharged 
by  bankruptcy." 

Bendition  of  judgment  is  necessary  to  liquidate  a  claim  in  tort 
so  as  to  make  it  a  provable  debt.  Even  if  a  claim  in  tort  has  been 
the  basis  of  a  verdict,  but  judgment  has  not  been  rendered,  it  is 
not  a  provable  debt."  Further  discussion  of  this  topic  is  unneces- 
sary, as  it  concerns  the  law  of  tort  and  not  the  law  of  contract. 
If  a  liability  in  tort  is  reduced  to  judgment  before  bankruptcy  pro- 
ceedings are  begun,  a  judgment  is  a  fixed  liability  and  is  a  prov- 
able debt." 


Virginia.    Winfree  v.  Jones,  104  Va. 
30,  1  L.  R.  A.  (N.S.)  201,  61  S.  E.  153. 
2  See  §  3131. 

•  Brown  v.  United  Button  Co.,  149 
Fed.  48,  8  L.  R.  A.  (N.S.)  961. 

4Talcott  V.  Friend,  179  Fed.  676,  43 
L.  R.  A.  (N.S.)  649. 

I  In  re  New  York  Tunnel  Co.,  159 
Fed.  688;  Imbriani  v.  Anderson,  76  N. 
H.  491,  84  Atl.  974. 

•  Talcott  V.  Friend,  179  Fed.  676,  43 
L.  R.  A.  (N.S.)  649. 

7  Brown  v.  United  Button  Co.,  149 
Fed.  48,  8  L.  R.  A.  (N.S.)   961. 


•  Brown  v.  United  Button  Co.,  149 
Fed.  48,  8  L.  R.  A.  (N.S.)   961. 

•  Berry  v.  Jackson,  115  Ga.  196,  90 
Am.  St.  Rep.  102,  41  8.  E.  698. 

10  Hamilton  v.  McCroskey,  112  Ga. 
651,  37  S.  E.  859. 

11  Old  Colony  Boot  ft  Shoe  Co.  v. 
Parker-Sampson-Adams  Co.,  183  Mass. 
557,  67  N.  a  870. 

12  In  re  Ostrom,  185  Fed.  988;  Hodges. 
V.  Chace,  2  Wend.  (N.  Y.)  248. 

»  See  §  3135. 
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§  3137.  When  debt  most  exist.  To  constitute  a  provable  debt, 
the  debt  in  question  must  have  been  in  existence  when  the  proceed- 
ings in  bankruptcy  were  instituted.  A  debt  which  comes  into 
existence  after  a  petition  in  bankruptcy  is  filed  is  not  affected  by 
such  proceedings  in  bankruptcy,^  even  though  such  debt  arose 
subsequently  out  of  a  contract  and  the  like,  which  was  in  existence 
when  the  proceedings  in  bankruptcy  were  begun.*  A  discharge  in 
bankruptcy  does  not  protect  a  creditor  against  a  judgment  for 
costs  rendered  against  the  bankrupt  after  the  adjudication  in  bank- 
ruptcy, even  if  such  judgment  is  rendered  in  an  action  begun 
before  such  adjudication.'  A  note  given  after  proceedings  in  bank- 
ruptcy have  been  begun  is  treated  as  a  debt  then  created,  even  if 
given  for  an  antecedent  debt  which  existed  when  proceedings  in 
bankruptcy  were  begun.  Such  a  note  is  therefore  not  barred  by  a 
discharge  in  bankruptcy.^  Such  a  note  is  analogous  to  a  new 
promise. 

If  a  judgment  is  rendered  and  the  action  is  for  a  claim  which 
was  a  provable  debt  while  bankruptcy  proceedings  are  pending,  a 
discharge  in  bankruptcy  subsequently  rendered  is  a  bar  to  the 
enforcement  of  such  judgment.'    If  a  discharge  is  granted  before 


lln  re  Burka,  104  Fed.  326;  In  re 
Both,  181  Fed.  667,  31  L.  R.  A.  (N.  S.) 
270;  Rice  v.  Murphy,  100  Me.  101,  82 
Atl.  842;  Hornthal  v.  McRae,  67  N. 
Car.  21. 

See,  Proof  of  Unmatured  Claims  in 
Bankruptcy,  by  Garrard  Glenn,  10 
Columbia  Law  Review,  700. 

JColman  Co.  v.  Withoft,  196  Fed. 
260;  Robinson  v.  Peaant,  63  N.  Y.  419. 

3  In  re  Marcus,  106  Fed.  907,  46  C. 
C.  A.  116  [afiSrming,  a.  c,  104  Fed. 
831]. 

4Lerow  v.  Wilmarth,  89  Masa.  (7 
All.)  463,  83  Am.  Dec.  701. 

•  United  States.  Boynton  y.  Ball, 
121  U.  S.  467,  30  L.  ed.  985  [reversing, 
106  111.  627]. 

Kansas.  Tefft  v.  Knox,  37  Kan.  37, 
14  Pac.  441. 

Kentucky.  Pine  Hill  Coal  Co.  v. 
Harris,  86  Ky.  421,  6  S   W.  24. 

Maine.  Gordon  v.  Texas  Co.,  —  Me. 
— ,  109  Atl.  368. 

Massachusetts.  Huntington  v.  Saun- 
ders, 166  Mass.  02,  43  N.  E.  1035. 


Minnesota.  Cavanaugb  v.  Fenley,  94 
Minn.  605,  110  Am.  St.  Rep.  382,  101 
N.  W.  711. 

New  Jersey.  Whyte  v.  McGovem, 
51  N.  J.  L.  366,  17  Atl.  957. 

Tennessee.  Dick  v.  Powell,  32  Tenn. 
(2  Swan)  632;  Locheimer  ▼.  Stewart, 
91  Tenn.  385,  30  Am.  St.  Rep.  887,  19 
S.  W.  21. 

Virginia.  BUir  v.  Carter,  78  Va. 
621. 

West  Virginia.  Zumbro  ▼.  Stump, 
38  W.  Va.  325,  18  S.  E.  443. 

Reducing  a  partnership  debt  to  judg- 
ment, after  the  commencement  of 
bankruptcy  proceedings,  involving  an 
individual  partner,  does  not  prevent 
such  debt  from  being  provable  against 
the  estate  of  such  partner  if  credit  is 
made  for  costs  and  interest  after  such 
bankruptcy  proceedings  began.  Gordon 
V.  Texas  Co.,  —  Me.  — ,  109  Atl.  368. 

See  §3135. 

Contra,  under  a  state  insolvent  law, 
on  the  theory  that  the  debt  is  merged 
in  the  judgment  and  hence  is  not  prov- 
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judgment  is  rendered,  the  bankrupt  should  plead  his  discharge  in 
bar;  and  his  failure  to  plead  it  is  a  waiver  of  the  defense.'  If  a 
discharge  is  granted  before  judgment  is  rendered,  but  the  discharge 
is  not  entered  until  after  judgment  is  rendered,  such  discharge 
takes  effect  from  the  time  it  is  granted  and  not  from  the  time  it  is 
entered.  It  is  therefore  not  a  bar  to  such  judgment.^  A  liability 
for  contribution  on  a  judgment  rendered  after  bankruptcy  pro- 
ceedings are  begun,  is  said  not  to  be  a  provable  claim ;  and  accord- 
ingly it  is  not  barred  by  the  discharge  of  the  party  from  whom 
contribution  can  be  exacted.' 

If  the  bankrupt  has  entered  into  a  covenant  of  warranty,  the 
question  of  the  effect  of  a  discharge  upon  his  liability  under  such 
covenant  depends  on  when  such  covenant  is  broken.  If  the  cove- 
nant is  broken  before  proceedings  in  bankruptcy  are  instituted  the 
covenantor's  liability  thereon  is  barred  by  such  discharge.'  If 
the  covenant  is  not  broken  until  after  such  proceedings  are  insti- 
tuted, the  covenantor's  liability  is  not  barred  by  such  discharge.* 
Liability  on  a  bond,  breach  of  which  did  not  occur  until  two 
months  after  the  petition  in  bankruptcy  is  filed,  is  not  barred  by  a 
discharge  in  bankruptcy.^^  A  decree  rendered  against  a  stock- 
holder based  on  his  stock  liability,  in  a  suit  to  which  he  is  not  a 
party,  makes  his  liability  a  provable  debt ;  and  such  liability  is 
barred  by  his  discharge." 

§  313S.  Liability  for  contribution  and  exoneration.  If  a  bank- 
rupt receives  a  discharge,  this  is  not,  as  will  be  seen,^  a  bar  which 
can  be  invoked  by  those  who  are  liable  with  him,  whether  primarily 
or  secondarily.    If  such  persons  are  compelled  to  pay  such  debt  to 


able,  while  the  judgment  is  not  prov- 
able because  rendered  after  bank- 
mptcy  proceedings  were  instituted. 
Emery,  Appellant,  80  Me.  544,  60  Am. 
St.  Rep.  440,  36  AtL  092. 

See  to  the  same  effect  as  the  last 
case  cited:  Percy  v.  Foote,  36  Conn. 
102;  Bowen  y.  Eichel,  91  Ind.  22,  46 
Am.  Rep.  574;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Taft,  61  N.  H.  1. 

•  See  §3164. 

7  Leisure  v.  Kneeland,  2  Wash.  537, 
26  Am.  St.  Rep.  888,  27  Pac.  176. 

•  Hefner  v.  Hefner,  26  S.  D.  74,  127 
N.  W.  634. 


•  Williams  v.  Harkins,  55  Ga.  172; 
Sweaney  v.  Baugher,  166  Ind.  557,  77 
N.  E.  1083;  Merrill  v.  Schwartz,  68 
Me.  514;   Dow  v.   Davis,  73  Me.  288. 

IS  Bush  V.  Person,  59  U.  S.  (18  How.) 
82,  15  L.  ed.  273;  French  v.  Moree,  66 
Mass.  (2  Gray)  111;  Magwire  v.  Rig- 
gin,  44  Mo.  512;  Wright  v.  GottBchalk 
(Tenn.  Ch.  App.),  43  L.  R.  A.  189,  48 
S.  W.  140. 

11  Goding  v.  Roscenthal,  180  Mass. 
43,  61  N.  E.  222. 

12Dight  V.  Chapman.  44  Or.  26i>,  76 
Pac.  585. 

1  See  §  3150. 
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the  creditor,  the  question  whether  their  claim  against  the  bankrupt 
for  contribution  or  exoneration  is  barred  by  such  discharge  is  pre- 
sented for  adjudication. 

If  the  persons  who  are  compelled  to  pay  such  debt  are  jointly 
liable  with  the  bankrupt  not  as  surety  for  him,  but  all  as  surety 
for  a  third  person,  his  discharge  is  no  bar  to  their  claim  for  con- 
tribution for  payments  made  by  them  after  bankruptcy  proceedings 
have  been  instituted  according  to  the  numerical  weight  of  author- 
ity,* though  some  carefully  considered  cases  have,  with  better  rea- 
soning, held  that  such  claims  are  barred  by  such  discharge.'  Where 
the  bankrupt  law  provides  a  means  for  proving  the  joint  claim 
against  the  bankrupt's  estate  no  good  reason  appears  why  the 
liability  of  the  maker  to  his  co-obligors  can  not  be  estimated  and 
treated  as  a  provable  claim. 

If  the  bankrupt  is  primarily  liable  and  those  liable  jointly  with 
him  are  liable  as  sureties  for  him,  the  weight  of  authority  treats 
his  discharge  as  barring  the  claims  of  his  sureties  for  contribution 
arising  out  of  payments  upon  such  debt  made  by  them  after  pro- 
ceedings in  bankruptcy  were  begun,  if  such  claim  on  which  the 
bankrupt  is  primarily  liable  was  itself  provable  in  bankruptcy.*  A 
minority  of  the  states  hold  that  the  claim  of  the  surety  is  not 
barred.*  Of  course  if  such  claim  was  not  provable  in  bankruptcy 
the  liability  of  the  bankrupt  to  his  creditor  is  not  barred,  and  hence 
his  liability  over  to  his  surety  for  subsequent  payments  on  such 
debt  is  not  barred  either.* 


§  3139.  Continuing  contracts.    If  a  contract  has  been  entered 
into  between  the  parties,  but  no  liability  of  any  sort  has  accrued 


2  Brown  v.  J.  k  E.  Stevens  Co./ 52 
Conn.  110;  Dale  v.  Warren,  32  Me.  94, 
52  Am.  Dec.  640;  LiddeU  v.  WisweU, 
50  Vt.  365,  8  Atl.  680;  Smith  v.  Hod- 
Bon,  50  Wis.  279,  6  N.  W.  812. 

t  Tobias  v.  Rogers,  13  N.  Y.  59;  Eber- 
hardt  v.  Wood,  74  Tenn.  (6  Lea)   467. 

4  United  States.  Mace  v.  Wells,  48 
U.  8.  (7  How.)  272,  12  L.  ed.  608 
[reversing,  17  Vt.  503];  Williams  v. 
United  States  Fidelity  &  Guarant7 
Co.,  236  U.  S.  549,  69  L.  ed.  713. 

Indiana.  Post  v.  Losey,  111  Ind.  75, 
60  Am.  Rep.  677,  12  N.  E.  121. 


Iowa.  Hayer  v.  Comstock,  115  la. 
187,  88  N.  W.  361. 

Massachusetts.  Columbia  Falls 
Brick  Co.  v.  Glidden,  167  Mass.  176,  31 
N.  E.  801. 

Tennessee.  Hardy  v.  Garter,  27 
Tenn.  (8  Humph.)  153. 

■  Lewis  V.  Brown,  41  Me.  448;  Pax- 
son  V.  Haster,  11  N.  J.  L.  410. 

•  Dunn  V.  Sparks,  7  Ind.  400;  Hal- 
liburton V.  Carter,  65  Mo.  436. 

See  also,  Goding  v.  Roscenthal,  180 
Mass.  43,  61  X.  E.  222,  where  the 
breach  occurred  after  the  discharge  in 
bankruptcy. 
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under  it  up  to  the  time  of  the  institution  of  the  proceedings  in 
bankruptcy,  such  contract  is  not  a  fixed  liability  since  nothing  is 
due  thereon ;  ^  and  the  liability  which  accrues  under  such  contract, 
after  the  bankruptcy  proceedings  are  instituted,  is  not  a  debt  which 
exists  at  the  time  of  the  filing  of  the  petition  in  bankruptcy,  and 
accordingly  it  is  not  a  provable  debt.'  For  these  reasons,  it  is  held 
that  a  continuing  contract  is  not  affected  by  a  discharge  in  bank- 
ruptcy as  to  amounts  which  fall  due  thereunder  after  bankruptcy 
proceedings  are  instituted  unless  there  is  some  special  provision 
therefor  in  the  bankrupt  statute.*  Rents  which  are  not  due  when 
the  petition  in  bankruptcy  is  filed,  but  which  become  due  after  the 
filing  of  such  petition,  on  a  lease  into  which  the  parties  had  entered 
before  the  filing  of  the  petition  in  bankruptcy,  are  held  not  to  be 
barred  by  a  discharge  in  such  bankruptcy  proceedings.* 

If  the  contract,  which  is  entered  into  before  the  petition  in  bank- 
ruptcy is  filed,  provides  for  payments  in  the  future  by  the  party 
who  thereafter  becomes  bankrupt,  his  bankruptcy  is  treated  in 
some  jurisdictions  as  a  renunciation  of  the  contract  on  his  part,  or 
as  the  voluntary  creation  of  an  impossibility  which  prevents  him 
from  performing  the  contract  thereafter.'  Where  this  explanation 
can  be  employed,  the  bankruptcy  of  the  debtor  operates  as  an  im- 
mediate breach  of  a  prior  contract ;  and  the  damages  to  which  the 
adversary  party  is  entitled  by  reason  of  such  breach  are  a  provable 
debt  which  may  be  liquidated  in  such  proceedings.*  If  a  corpora- 
tion has  dissolved  voluntarily,  and  if  proceedings  in  bankruptcy 
are  subsequently  instituted  and  a  lease  to  such  corporation  for  a 
term  of  years  is  repudiated,  both  by  its  receiver  and  by  its  tnistee 
in  bankruptcy,  the  lessor  is  entitled  to  damages  because  of  such 
repudiation ;  and  such  claim  forms  a  provable  debt.^ 


1  See  §  3137. 

2  See  §3133. 

3  Bernhardt  v.  Curtis,  109  La.  171, 
94  Am.  St.  Rep.  445,  33  So.  125;  Robm- 
8on  v.  Peasant,  53  N.  Y.  419. 

4  Watson  v.  Merrill,  136  Fed.  350.  61) 
L.  R.  A.  719;  In  re  Roth,  181  Fed. 
667,  31  L.  R  A.  (N.S.)  270;  Bernhardt 
V.  Curtis,  109  La.  171,  94  Am.  St.  Rep. 
445.  33  So.  125;  Rodick  v.  Bunker.  84 
Me.  441,  30  Am.  St.  Rep.  364.  24  Atl. 
897;  Tredwell  ▼.  Marden,  123  Mass. 
390,  25  Am.  Rep.  108. 

See,  Does  the  Relation  of  Landlord 


and  Tenant  Become  Severed  by  Opera- 
tion of  the  Bankrupt  Law?  by  John 
M.  Patterson,  39  American  Law  Regis- 
ter (NS.),  656. 

SSee  §2938. 

<Chicflj;o  Auditorium  Aflsociation  ▼. 
Central  Tnist  Co.,  240  U.  S.  581,  L.  R. 
A.  191 7B,  580,  60  L.  ed.  811;  In  re 
Neff,  157  Fed.  57,  28  L.  R.  A.  (N.S.) 
340;  In  re  Mullings  Clothing  Co.,  238 
Fed.  58,  151  C.  C.  A.  134,  L.  R.  A. 
1918A,  539. 

7  In  re  Mullings  Clothing  Co.,  238 
Fed.  58,  L.  R.  A.  lOlSA,  539. 
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Even  under  the  United  States  Act  of  1898  it  has  been  held  that 
bankniptey  discharges  a  lease,*  even  if  under  the  state  statute  the 
landlord  has  a  lien  upon  the  tenant's  property  on  the  premises  for 
rent  to  become  duo.'  If  a  transfer  company  has  entered  into  a 
contract  with  a  hotel  company,  by  the  terms  of  which  the  transfer 
company  is  to  take  charge  of  all  the  baggage  and  livery  business 
for  the  hotel,  and  is  to  pay  a  certain  sum  for  such  privilege,  the 
bankruptcy  of  the  transfer  company  may  be  regarded  as  an  antic- 
ipatory breach  of  such  contract  ;^®  and  the  claim  of  the  hotel  com- 
pany for  damages  may  be  liquidated,  and  in  such  case  it  will  con- 
stitute a  provable  debt." 

Liability  on  a  penal  bond,  conditii)ncd  on  the  payment  to  an- 
other for  life,  of  certain  rents  and  annuities,  has  been  held  to  be 
provable  as  a  fixed  liability  against  the  estate  of  the  bankrupt,  as 
to  instalments  in  arrears,  but  not  as  to  those  to  fall  due  thereafter.*^ 
If  the  lease  contains  a  reservation  to  the  lessor  of  the  right  of 
re-entry  upon  the  bankruptcy  of  the  lessee  and  a  covenant  on  the 
part  of  the  lessee  to  pay  to  the  lessor,  under  such  circumstances, 
the  diflference  between  the  rent  fixed  by  the  lease  and  the  rent 
which  the  lessor  is  able  to  obtain  by  reletting  the  property  after 
the  bankruptcy  of  the  lessee,  such  claim  of  the  lessor  is  not  a  fixed 
liability  absolutely  owing  ;*^  and  accordingly  it  can  not  be  liqui- 
dated.*^ The  bankruptcy  of  the  lessee  is  said  not  to  operate  as  a 
discharge  of  the  lease,  unless  the  banknipt  elects  to  accept  such 
lease  as  an  asset.*'  A  trustee  in  bankruptcy  may,  if  he  chooses, 
accept  an  executory  contract  of  the  bankrupt,  or  he  may  renounce 
it;**  and  his  election  to  accept  or  renounce  is  to  be  exercised  for 
the  interest  of  the  estate  of  the  bankrupt  without  regard  to  the 
interest  of  the  adversary  party  to  the  contract.*' 


•  Bray  v  Cobb,  100  Kod  270;  In  re 
MiiHin^rH  Clothing  Co,  238  Fed.  58,  L. 
R    A.   19ISA,  539 

•  In  ri»  .IflTiTson,  93  Fed.  948. 
10  See  §2938. 

It  Central  Trust  Co  v  Chicago  Au- 
ditorium Ad.Hooiation,  240  U  8  581, 
L.  K.  A.  1917B,  5S0,  GO  I.   ed.  811. 

«Cobb  V.  Overman,  109  Fed  65.  54 
L.  R.  A  309,  48  C  C.  A  223  (The 
amount  of  the  claim  wad  limited  to 
the  penalty  of  the  bond,  where  the 
computed  value  of  the  expectancy  ex- 
ceeded that  amount ) 


13  In  re  Roth,  181  Fed.  6C7,  31  L.  R. 
A    (NS.)  270. 

14  In  re  Roth,  181  Fed.  CG7,  31  L.  R. 
A.  (M.S.)  270. 

15  In  re  Roth,  181  Fed.  CG7,  31  L.  R. 
A.  (N.S)  270. 

1>  Barr  v.  Youngsville  Sugar  Fac- 
tory, Ltd.,  141  La.  869,  L.  R.  A.  1917F, 
654,  75  So    805. 

See  §§  1822  et  seq. 

17  Barr  v.  Youn^viUe  Sugar  Fac- 
tory, Ltd.,  141  La.  809,  L.  R.  A.  1917F, 
654,  75  So.  805. 
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It  was  held  in  England  that  the  bankruptcy  of  a  publisher 
operated  as  a  breach  of  his  contract  with  authors  to  publish  their 
books  and  to  pay  them  royalties  thereon ;  ^'  and  it  was  further  held 
that  the  only  claim  of  the  author  was  for  damages,  and  that  if  the 
trustee  elected  to  perform  the  contract  and  to  publish  the  book,  he 
could  not  be  compelled  to  pay  royalties  thereon  to  the  authorJ* 
This  rule  rested  on  the  theory  that  the  assignee  of  the  benefits  of 
such  a  contract  can  not  be  compelled  to  pay  the  royalty  agreed 
npon,^  that  the  author  was  not  a  party  to  the  contract  between  the 
publisher  and  the  assignee,  and  that  the  contract  gave  no  specific* 
lien  on  the  proceeds  arising  from  the  sale  of  the  books.  The  injus- 
tice of  the  rule  was  so  apparent  that  it  was  abolished  by  statute, 
as  to  proceedings  in  bankruptcy;  and  it  was  provided  that  if  the 
trustee  elected  to  publish  the  book,  he  was  obliged  to  pay  the 
royalty  therefor.*^ 


§3140.  Contingent  liabilities.  While  it  is  often  said  that  a 
provable  debt  can  not  be  contingent  or  uncertain,^  and  that  it 
must  be  fixed,*  the  question  whether  a  contingent  liability  is  barred 
by  a  discharge  in  bankniptcy  really  depends  on  the  question 
whether  it  is  a  provable  debt.  Tf  the  contingent  debt  is  provable, 
it  is  barred  by  the  discharge.'  The  liability  of  a  bankrupt  as 
surety,  guarantor,  indorser,  and  the  like,  for  another  is  provable, 
and  is  therefore  barred  by  a  discharge  in  bankruptcy  if  it  existed 
when  proceedings  in  bankniptcy  were  begun.*  Under  the  bankrupt 
act  of  1898  a  means  is  provided  by  which  a  party  secondarily  liable 
may  prove  the  claim  against  the  primary  debtor,  if  the  creditor 
does  not  prove  it.  The  claim  of  a  surety  against  his  principal,  for 
a  debt  which  the  surety  is  obliged  to  pay  after  the  discharge  of  his 


II  Re  Crant  Richards  [19071,  2  K.  B. 
33.  4  B.  R   C.  507. 

It  Re  Cr»nt  Richards  [1007],  2  K.  B. 
33,  4  B.  R.  C.  597. 

» Barker  ▼.  Stickney  [19181,  2  K. 
B.  356. 

21  See  S  60  of  the  Bankruptcy  Act 
of  1914;  4  A  5  Geo.  V.  c.  59. 

1  Leader  v.  Muttingly,  140  Ala.  444, 
37  So   270. 

2  Phoenix  National  Bank  v.  Water- 
bury,  197  N.  Y.  161,  90  N.  E.  435. 

3  California.  Mooney  v.  Detrick,  85 
CaL  549,  26  Pac.  280. 


lowai.  Hrtyer  v.  Comstock,  115  la. 
187,  88  N.  W.  351. 

Kentucky.  Hardy  Bug:gy  Co.  v.  Pa- 
ducah  Banking  Co.,  183  Ky.  776,  210 
S.  W.  452. 

Massachnsetts.  Rand  v.  King,  156 
Mass   515,  31  N.  E   650. 

PennsylTania.  Nesbit  v.  Greaves,  6 
W.  &  S    (Pa)  120. 

4  Reitz  V.  People,  72  ni.  435 ;  Begein 
V.  Brehm,  123  Ind.  160,  23  N.  E.  496; 
Hardy  Bu)?gy  Co.  v.  Paducah  Banking 
Co.,  183  Ky.  776,  210  S.  W.  452;  Bouie 
V.  Prickett,  26  Tenn.  (7  Humph.)  169. 


§3141 


Page  on  Contracts 


5522 


principal  in  bankruptcy,  is  therefore  barred  by  such  discharge.* 
If  the  amount  of  a  stockholder's  liability  to  creditors  of  a  corpora- 
tion under  a  statute  imposing  such  liability  is  fixed,*  as  where  the 
corporation  has  ceased  to  do  business  and  the  amount  of  its  debts 
is  fixed,^  or  the  corporation  is  avowedly  insolvent,  having  made  an 
assignment  for  the  benefit  of  creditors,*  or  the  liability  of  the  stock- 
holder has  been  fixed  by  a  decree  against  the  corporation,*  a  dis- 
charge in  bankruptcy  granted  to  a  stockholder  is  a  bar  which  the 
stockholder  may  invoke  as  against  the  creditors  of  the  corporation. 
In  Massachusetts  the  liability  of  directors  and  stockholders  for 
debts  of  the  corporation  is  held  not  to  be  a  debt  provable  when  the 
petition  in  bankruptcy  is  filed,  and  hence  not  barred  by  such  dis- 
charged* If  there  is  a  binding  contract  between  the  parties  at  the 
time  that  the  proceedings  in  bankruptcy  are  instituted,  and  there 
is  bound  to  be  some  liability  thereunder,  the  fact  that  the  trans- 
action is  not  completed  and  that  the  amount  of  the  liability  can  not 
therefore  be  ascertained,  does  not  render  it  a  contingent  claim,  or 
at  least  it  does  not  prevent  it  from  being  a  provable  debt."  If  the 
bankrupt  has  entered  into  a  valid  contract  before  the  commence- 
ment of  the  bankruptcy  proceedings,  by  which  he  is  to  repay  a 
certain  sum  of  money  if  the  adversary  party  elects  to  avoid  the 
contract  and  to  return  what  he  has  received  thereunder,  the  duty 
of  the  bankrupt  to  return  such  sum  of  money  is  regarded  as  a  fixed 
liability,  on  the  theory  that  the  bankruptcy  is  a  renunciation  of  the 
executory  contract  which  fixes  liability  at  once.'' 

§  3141.  Liability  to  support  wife  and  children.    The  liability 
of  one  for  the  support  of  his  wife  and  children  is  not  a  debt  and  is 


•  Hayer  v.  Comstock,  115  la.  187, 
88  N.  W.  351.  (The  note  was  here 
listed  and  proved  in  bankruptcy.) 

See  §§3159  et  seq. 

•  Irons  V.  Bank,  27  Fed.  501;  Carey 
V.  Meyer,  70  Fed.  026;  Marr  v.  Bank^ 
72  Tenn.  (4  Lea)  578. 

7  Irons  V.  Bank,  27  Fed.  501. 

•  Carey  v.  Mayer,  70  Fed  026  In 
this  case  A  had  subscribed  to  capital 
stock  in  a  corporation  and  had  not 
paid  the  corporation  fully  therefor. 
The  corporation  became  ineolvent  and 
made  an  assignment  for  the  benefit  of 
creditors.     A  then  filed  a  petition  in 


bankruptcy  and  obtained  a  discharge. 
Then  a  call  was  made  for  payment  on 
stock.  It  was  held  that  A*s  discharge 
in  bankruptcy  was  a  bar  to  liability 
for  such  stock. 

•  Dight  ▼.  Chapman,  44  Or.  265,  65 
L  R.  A.  703,  75  Pac  585. 

10 First  National  Bank  ▼.  Mfg  Co, 
127  Mass.  563;  Old  Colony  Boot  &  Shoe 
Co.  V.  Parker-Sampson- Adams  Co.,  183 
Maes.  557,  67  N.  E.  870. 

tIDycus  V.  Brown,  135  Ky  140,  28 
L  R.  A    (N.S.)  100.  121  S  W.  1010 

12  In  re  Neff,  167  Fed.  67,  28  L.  R. 
A.  (N.S.)  340. 
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certainly  not  a  provable  debtj  Accordingly,  the  weight  of  author- 
ity, including  the  supreme  court  of  the  United  States,'  has  held 
that  the  liability  of  one  to  support  his  wife,  even  if  such  liability 
has  resulted  in  a  decree  of  alimony,^  is  not  barred  by  a  discharge 
in  bankruptcy.  The  fact  that  the  decree  of  alimony  is  for  a  lump 
sum  payable  in  instalments,^  or  that  the  discharge  is  sought  as 
against  over-due  instalments,*  does  not  alter  the  rule.  The  fact 
that  a  judgment  for  alimony  has  been  recovered  and  that  subse- 
quently, in  another  jurisdiction,  a  judgment  has  been  recovered 
upon  such  original  judgment,  does  not  prevent  the  second  judg- 
ment from  being  in  effect  a  judgment  for  alimony;  and  a  discharge 
in  bankruptcy  is  not  a  bar  as  against  such  second  judgment* 


1  Wetmore  v.  Markoe,  196  U.  S.  68, 
49  L.  ed.  390;  Menzie  v.  Anderson,  65 
Ind.  239;  Romaine  v.  Chauncey,  129 
N.  Y.  566,  26  Am.  St.  Eep.  544,  14  L. 
R.  A.  712,  29  N.  E.  826;  In  re  Wil- 
liams, 208  N.  Y.  32,  46  L.  R.  A.  (N.S.)  - 
719,  101  N.  E  853. 

"Alimony  does  not  arise  from  any 
business  transaction,  but  from  the  re- 
lation of  marriage.  It  is  not  founded 
on  contract,  express  or  implied,  but 
on  the  natural  and  legal  duty  of  the 
husband  to  support  the  wife.  The 
general  obligation  to  eupport  is  made 
specific  by  the  decree  of  the  court  of 
appropriate  jurisdiction.*'  Audubon  v. 
Shufeldt,  181  U.  S.  575,  577,  45  L. 
ed.  1009. 

2  Audubon  ▼.  Shufeldt,  181  U.  S. 
575,  45  L.  ed.  1009. 

3  England.     In  re   Hawkins    [1894], 
1  Q   B.  25;  Kerr  v.  Kerr  [18971,  2  Q. 
B    439;  Linton  ▼.  Linton,  L.  R.  15  Q 
B  Div  239. 

Umted  States.  In  re  Shepard.  97 
Fed.  187;  In  re  Anderson,  97  Fed.  321; 
In  re  Kowell,  99  Fed.  931;  Turner  ▼. 
Turner,  108  Fed.  785. 

Illinois.  Barclay  v.  Barclay,  184  HI. 
375,  51  L.  R  A  351.  56  N  E  636; 
Deen  v  Bloomer.  191  111  416.  61  N. 
E  131;  Welty  v.  Welty.  195  111  335. 
88  Am.  St.  Rep.  208.  6:)  N    E    161 

New  York.    In  re  Williams,  208  N 


Y.  32.  46  L.  R  A  (NS.)  710.  101  TT. 
E   853. 

Ohio.  Lemert  v.  Lemert,  72  O.  S. 
364,  74  N    E    194 

Vermont  Noyes  v  Hubbard,  64  Vt. 
302,  33  Am  St.  Rep.  928,  15  L.  R  A. 
394,  23  Atl.  727. 

Contra,  In  re  Houston,  94  Fed.  119; 
In  re  Van  Orden,  96  Fed  86;  In  re 
Challoner,  98  Fed  82  (overdue  instal- 
ments under  an  Illinois  decree) ;  Fite 
V.  Fite,  110  Ky  197,  53  L  R.  A.  26.5, 
61  S  W  26  (where  the  state  law 
makes  it  an  ordinary  debt);  Arrin*;- 
ton  ▼.  Arrington  131  N.  Car  143.  92 
Am.  St.  Rep  769,  42  S  E  554.  (This 
last  case  was  so  derided  because  the 
court  had  already  decided  that  this 
decree  was  a  final  judgment.  Arring- 
ton V  Arrington.  127  N  Car  190.  80 
Am  St  Rep  791,  52  L.  R.  A.  201.  37 
S  E  212  And  they  held  themselves 
bound  by  such  decision  to  treat  a  sub- 
sequent discharge  in  bankruptcy  as 
barring  such  decree.  The  original  de- 
cree of  alimony  was  rendered  in  Illi- 
nois ) 

♦  Welty  V.  Welty,  195  HI  335,  88 
Am  St   Rep  208.  63  N.  E   161 

B  Audubon  v  Shufeldt.  181  U  S  575, 
45  L  ed  liHVO;  In  re  Anderson.  97 
Fed.  321;  Lemert  v.  Lemert.  72  O  S. 
364.  74  N    E    101 

•  In  re  William^  2n<i  K.  Y  32.  46 
L    R    A    (XS  I   710,  101  M    E.  863. 
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A  contract  by  A  to  pay  a  certain  sum  annually  to  his  divorced 
wife  as  long  as  she  remains  unmarried,  and  to  support  their  two 
children  till  they  came  of  age,  is  not  barred  by  A's  discharge  in 
bankruptcy.'  The  value  of  the  wife's  interest  under  the  contract 
depending,  as  it  does,  on  the  double  contingency  of  remarriage  or 
death,  is  impossible  to  ascertain;*  and  his  liability  to  support  his 
children,  being  a  ''contract  to  do  that  which  the  law  obliged  him 
to  do,"  could  not  be  barred  by  such  discharge. 

A  discharge  does  not  bar  an  order  of  court  requiring  payment 
for  the  support  of  minor  children ;  •  nor  a  judgment  in  bastardy 
requiring  the  putative  father  to  pay  a  certain  monthly  sum  to  the 
mother  of  the  child  for  its  support. '•  However,  a  final  judgment 
for  the  total  amount  diio  under  a  prior  order  directing  a  putative 
father  to  make  certain  monthly  payments  to  his  bastard  child, 
has  been  held  to  be  barred  by  his  discharge  in  bankruptcy."  Lia- 
bility of  a  father  to  reimburse  a  wife  for  money  expended  by  her 
in  support  of  their  minor  child  has  been  held  to  be  an  ordinary 
debt,  and  hence  barred  by  discharge." 

Before  the  amendment  of  February  5,  1903,  the  federal  bank- 
rupt act  did  not  contain  any  express  provision  as  to  the  eflfect  of 
a  discharge  upon  the  liability  of  a  husband  to  support  his  wife  or 
to  pay  alimony  to  her;  and  up  to  that  time,  the  question  was 
determined  upon  the  general  theory  of  alimony;  and  the  decisions 
which  held  that  alimony  was  not  a  provable  debt  were  based  upon 
the  theory  that  it  was  not  a  fixed  liability,  that  it  did  not  arise  on 
contract,  and  that  it  was  not  a  debt  in  the  proper  sense  of  the 
term."  By  the  act  of  February  5,  1903,  it  was  expressly  provided 
that  a  discharge  in  bankruptcy  did  not  release  a  bankrupt  from 
liability  for  alimony,  or  for  maintenance  or  support  of  wife  or 
child.^*  This  amendment  was  merel}'  declaratory  of  the  prior  law 
under  the  act  of  1898." 

7  Dunbar  v.   Dunbar,   190  U.  S.  340,  11  McK  it  trick    v.    Cahoon,    89    Minn. 

47    L.    ed     1084    lafrirminj?.    180   Maa8.  383,  62  L.  R.  A.  757,  05  N.  W.  223. 
170,    94    Am.    St     Rep.    C23,    62   N    E.  "Rush  v.  Flood,  105  111.  App.  182. 

24S1  13  Audubon    v.    Sbufeldt,    181    U.    S. 

•  See  also,  Mudge   v.   Rowan,   L    R.  575,  45  L  ed.  1009. 
3  Ex.  8.').  14  See  §3131. 

•  In  re  Hubbard,  OS  Fed.  710;   Rush  1»\Vetmore  v.  Markoe,  196  U.  S.  68, 
V    Flood.  105  111   App.  182  49  L.  ed.  390. 

10  In  re  Bnker,  96  Fed.  954;   Hawea 
V.  Cooksey,  13  Ohio  242 
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§3142«  Statutory  exceptions  to  effect  of  discliarge— Provable 
character  of  claim.  Certain  claims  of  provable  debts  are  specifically 
excepted  by  the  bankrupt  act  from  the  operation  of  a  discharge  in 
bankruptcy.  The  fact  that  such  an  exception  to  the  operation  of 
the  discharge  is  specifically  made  by  statute  does  not  show  that 
the  claim  which  is  thus  excepted  is  not  a  provable  debt;  and  such 
exception  does  not  exclude  such  a  creditor  from  proving  his  claim 
and  from  sharing  in  the  distribution  of  the  bankrupt's  estate.^ 
Indeed,  if  the  claim  were  not  in  itself  a  provable  claim,  it  would 
not  be  necessary  to  insert  these  specific  exceptions.  A  number  of 
specific  exceptions  are  made,  however,  by  the  provisions  of  section 
17  of  the  bankrupt  act ;  ^  and  the  scope  and  effect  of  these  provi- 
sions must  be  considered  separately. 

§  3143.  Judgments  for  wilful  and  malicious  injuries  to  person 
or  property— Nature  of  malice.  The  bankrupt  act  of  1898  excepts 
from  the  operation  of  the  discharge  judgments  in  actions  for  wilful 
and  malicious  injury  to  the  person  or  property  of  another.^  The 
term  '* wilful"  in  the  statute  means  intentional.^  The  term 
** malice''  does  not  involve  actual  hatred  or  ill-will,  •  but  it  means 
the  doing  of  a  wrongful  act  without  just  cause  or  excuse.'  We  do 
not  think  the  language  used  was  intended  to  limit  the  exception  in 


1  Friend  v.  Talcott,  228  U.  S.  27,  57 
L.  ed.  718;  Qarke  v.  Rogers,  228  U.  8. 
534,  57  L.  ed.  953. 

2  See  §  3131. 

IWoehrle  v.  Canclini,  158  Cal.  107, 
109  Pae.  888;  Covington  v.  Kosen- 
busch,  148  Ga.  459,  97  8.  E.  78;  Mason 
V.  Perkins,  180  Mo.  702,  103  Am.  St. 
Rep.  591,  79  8.  W.  683;  Ex  parte  Cote, 
—  Vt.  — ,  106  Atl.  519. 

See  also,  though  not  a  bankruptcy 
case,  Wellman  v.  Mead,  —  Vt.  -  .  107 
Atl.  396. 

2  Ex  parte  Cote,  —  Vt.  — ,  106  Atl. 
510. 

3  Ex  parte  Cote,  —  Vt.  — ,  106  Atl. 
519. 

**In  order  *::  ?ome  within  that  mean- 
ing as  a  judgment  for  a  wilful  and 
malicioup  injury  to  person  or  prop- 
erty, it  16  not  necessary  that  the  cause 
of  action  be  based  upon  special  mal- 
ice, so  that  without  it  the  action  could 


not  be  maintained.  *  *  *  A  wilful 
disregard  of  what  one  knows  to  be  his 
duty,  an  act  which  is  against  good 
morals  and  wrongful  in  and  of  itself, 
and  which  necessarily  causes  injury 
and  is  done  intentionally,  may  be  said 
to  be  done  wilfully  and  maliciously, 
so  as  to  come  within  the  exception. 
It  is  urged  that  the  malice  referred 
to  in  t}ie  exception  is  malice  towards 
the  individual  personally,  such  as  is 
meant,  for  instance,  in  a  statute  for 
maliciously  injuring  or  destroying 
property,  or  for  raalitious  mischief, 
where  mere  intentional  injury  with- 
out special  malice  towards  the  indi- 
vidual has  been  held  by  some  courtfi 
not  to  be  sufficient.  Commonwealth 
V.  Williams,  110  Mass.  401.  We  are 
not  inclined  to  place  such  a  narrow 
construction  upon  the  language  of  the 
exception." 
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any  such  way.    It  was  an  honest  debtor  and  not  a  malicious  wrong- 
doer that  was  to  be  discharged/ 

If  the  liability  in  tort  has  not  been  reduced  to  judgment,  it  is 
not  barred  by  a  discharge  in  bankruptcy,  whether  the  injury  is 
wilful  and  malicious  or  not.'  This  result,  however,  is  reached 
because  such  a  claim  is  not  a  provable  debt,*  and  not  because  it 
was  a  special  statutory  Exception  to  the  provable  debts  which  are 
barred  by  a  discharge  iii  bankruptcy. 

§3144.  Wilful  and  maliciaas  injury  to  person.  Within  the 
meaning  of  this  section,  a  judgment  for  death  by  wrongful  act, 
which  was  caused  by  operating  an  automobile  at  a  high  rate  of 
speed  and  attempting  to  pass  another  automobile  in  violation  of 
law,^  or  a  judgment  for  assault,*  even  if  such  judgment  has  been 
entered  on  a  recognizance,'  or  for  false  imprisonment,'  or  for  mali- 
cious prosecution,'  or  slander,'  or  libel,^  or  for  criminal  conversa- 
tion,' or  for  alienating  the  affections  of  the  husband  •  or  wife  ^  of 
the  judgment  creditor,  or  for  seduction  of  the  judgment  creditor's 
minor  daughter,"  or  for  the  seduction  of  the  judgment  creditor 
herself,  recovered  under  a  state  statute  giving  an  action  therefor,^* 
is  not  barred  by  a  subsequent  discharge  in  bankruptcy. 

On  the  other  hand,  a  judgment  in  an  action  for  breach  of  prom^ 
ise  in  which  seduction  is  not  alleged  is  not  an  action  for  wilful  and 


4  Tinker  v.  Colwell,  193  U.  S.  473, 
48  L.  ed.  754  [quoted  in  Mclntyre  v. 
Kavanaugh,  242  U.  S.  138,  61  L.  ed. 
205]. 

See  diacuBsion  in  Wellman  v.  Mead, 
—  Vt.  — ,  107  Atl.  396,  wliich  is  not, 
however,  a  bankruptcy  case. 

•  Winfree  v.  Jones,  104  Va.  39,  1  L. 
R.  A.  (N.S.)  201,  51  S.  E.  153. 

•  See  §3136. 

1  Ex  parte  Cote,  —  Vt.  — ,  106  Atl. 
519. 

SMcChristal  v.  aisbee,  190  Maas. 
120,  3  L.  R.  A.  {N.S.)  702,  76  N.  E. 
511. 

9  In  re  Cololuca,  133  Fed.  255. 

4McChri8tal  v.  Clisbee,  190  Mass. 
120,  3  L.  R.  A.  (N.S.)  702,  76  N.  E. 
511. 

IMcChristal  v.  Clisbee,  1§0  Mass. 
120,  3  L.  R.  A.  (N.S.)  702,  76  N.  E. 
511;   Mason  y.  Perkins,  180  Mo.  702, 


103    Am.  St.  Rep.  591,   79  S.  W.  683. 

•  Sanderson  v.  Hunt,  116  Ky.  435, 
76  S.  W.  179;  Parker  v.  Brattan,  120 
Md.  428,  87  Atl.  756;  Drake  v.  Vernon, 
26  S.  D.  354,  128  N.  W.  317. 

7  McDonald  ▼.  Brown,  23  R.  I.  546, 
91  Am.  St.  Rep.  659,  58  L.  R.  A.  768, 
51  Atl.  213. 

•  Tinker  v.  Colwell,  193  U.  S.  473, 
48  L.  ed.  754  [affirming,  Colwell  v. 
Tinker,  169  N.  Y.  531,  98  Am.  St.  Rep. 
586,  68  L.  R.  A.  765,  62  N.  E.  668]. 

Compare  In  re  Tinker,  99  Fed.  79; 
In  re  Freche,  109  Fed.  620;  Colwell  v. 
Tinker,  169  N.  Y.  531,  98  Am.  St.  Rep. 
586,  58  L.  R.  A.  766,  62  N.  E.  668. 

•  Leicester  v.  Hoadley,  66  Kan.  172, 
71  Pac.  318. 

»Exline  v.   Sargent,  3   Ohio  C.  a 
(N.S.)  66,  13  Ohio  C.  D.  180. 
"In  re  Freche,  109  Fed.  620. 
12  In  re  Maples,  105  Fed.  919. 


5527 


Bankrttptct 


§  3145 


malicious  injury ; "  and  accordingly  it  is  barred  by  a  discharge  in 
bankruptcy.'*  A  judgment  based  on  a  cause  of  action  for  negli- 
gence, in  which  there  is  no  element  of  wilfulness  or  malice,  is 
barred  by  bankruptcy." 

Whether  costs  rendered  against  the  bankrupt  in  an  action  for 
wilful  and  malicious  injuries  to  persons  or  property  are  barred  by 
a  discharge  in  bankruptcy  is  a  question  on  which  there  has  been 
a  conflict  of  authority,  due  to  a  conflict  of  opinion  as  to  the  nature 
of  costs.  Where  costs  are  regarded  as  an  incident  to  the  judgment, 
costs  rendered  in  an  action  of  this  sort  have  been  held  not  to  be 
barred  by  a  discharge,  since  the  judgment  to  which  the  costs  are 
incident  is  not  barred.^'  Where  costs  are  regarded  as  a  statutory 
liability  they  are  held  to  be  barred,  since  they  are  not  within  any 
of  the  exceptions  named  by  the  bankrupt  act." 


§  3145.  Wilful  and  malicious  injury  to  property.  A  judgment 
for  wilful  and  malicious  injury  to  property  is  not  barred  by  a  dis- 
charge in  bankruptcy  under  the  provisions  of  this  section.'  An 
intentional  conversion  of  property  may  amount  to  a  wilful  and 
malicious  injury  to  property  within  the  meaning  of  this  section,* 
and  the  conversion  may  be  either  of  corporeal'  or  of  incorporeal* 
property.  If  a  mortgagor  of  chattels  is  permitted  to  have  posses- 
sion thereof,  his  conduct  in  selling  such  chattels  and  in  appropriat- 
ing the  proceeds  to  his  own  use  is  a  wilful  and  malicious  injury  to 
the  mortgagee's  property.*  The  act  of  a  pledgee  of  stock,  in  selling 
it  without  authority  and  appropriating  the  proceeds  to  his  own  use, 
is  a  wilful  and  malicious  injury  to  property.*  If  an  assignor  has 
collected,  from  the  original  debtor,  the  debt  which  he  has  assigned, 
his  conduct  in  collecting  such  debt  is  a  wilful  and  malicious  injury 


"Bond  V.  MiUiken,  134  la,  447,  120 
Am.  St.  Rep.  440,  109  N.  W.  774. 

14  Bond  V.  Mllliken,  134  la.  447,  120 
Am.  St.  Rep.  440,  109  N.  W.  774. 

Win  re  Lorde,  144  Fed.  320;  In  re 
Wakefield,  207  Fed.  180. 

1»ln  re  Dowie,  202  Fed.  816. 

17  Drake  v.  Vernon,  26  S.  D.  354, 
128  N.  W.  317. 

1  Mclntyre  v.  Kavanaugh,  242  U.  S. 
138,  61  L.  ed.  205;  Covington  v.  Roeen- 
busch,  148  6a.  459,  97  S.  E.  78;  Mason 
V.  SauH,  —  Vt.  — ,  108  Atl.  267. 

2  Mclntyre  v.  Kavanaugh,  242  U.  S. 


13S,  Gl  L.  ed.  205;  Bever  v.  Swecker, 
138  la.  721,  116  N.  W.  704;  Mason  v. 
Sault,  —  Vt.  — ,  108  Atl.  267. 

3  Mason  v.  Sault,  —  Vt.  — ,  108  Atl. 
267. 

4  Mclntyre  v.  Kavanaugh,  242  U.  S. 
138,  61  L.  ed.  205. 

5  Mason  v.  Sault,  —  Vt.  — ,  108  Atl. 
267. 

6  Mclntyre  v.  Kavanaugh,  242  U.  S. 
138,  61  L.  ed.  20'). 

Contra,  as  to  conversion  by  a 
pledgee  of  a  note.  First  National  Bank 
V.  Bamforth,  90  Vt.  75,  96  Atl.  600. 
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to  property,  as  against  the  assignee;  and  the  discharge  of  such 
assignor  in  bankruptcy  is  not  a  defense  as  against  a  subsequent 
action  by  such  assignee.^ 


§  3146.  Judgments  for  fraud.  The  bankrupt  act  of  1898  ex- 
cepts from  the  operation  of  the  discharge  judgments  in  actions  for 
fraud  or  obtaining  property  by  false  pretenses  or  false  representa- 
tions.^ The  practical  difficulty  which  arises  in  applying  these  pro- 
visions is  in  determining  whether  a  judgment  is  a  judgment  in  an 
action  for  fraud  or  not,  within  the  meaning  of  this  section  of  the 
federal  statute. 

On  the  one  hand,  the  United  States  courts  will  not  review  the 
question  of  the  suflficiency  of  the  charge  of  fraud  in  the  petition  or 
declaration,  since  pleading  is  a  question  of  state  law,  and  not  a 
federal  question.^  On  the  other  hand,  it  is  not  necessary  that  the 
judgment  should  show  on  its  face  that  it  is  a  judgment  for  fraud ; 
and  it  is  sufficient  if  the  record,  taken  as  a  whole,  shows  that  the 
action  was  treated  bv  the  state  court  as  an  action  for  fraud.' 

To  constitute  a  judgment  for  fraud  within  the  meaning  of  the 
bankrupt  act  of  1898,  the  fraud  must  have  been  the  very  basis  of 
the  action,  and  not  merely  a  fact  collateral  thereto.*  A  judgment 
in  an  action  on  a  simple  contract  debt,  and  to  set  aside  a  transfer 
of  property  as  in  fraud  of  the  debtor's  creditors,  is  not  a  judgment 
for  fraud  within  the  meaning  of  the  bankrupt  act.'  If  an  action 
has  been  brought  for  fraud,  and  judgment  recovered  thereon,  the 
judgment  is  not  such  a  merger  of  the  original  cause  of  action  as  to 
prevent  this  section  of  the  bankrupt  act  from  applying  and  to 
prevent  such  judgment  from  being  barred  by  a  discharge  in  bank- 
ruptcy.* 


1  Covington  v.  Rosenbusch,  148  Ga. 
459,  97  S.  E.  78. 

1  Forsyth  v.  Vehmeyer,  177  U.  S. 
177,  44  L.  ed.  723  [affirming,  176  111. 
r^oO,  52  N.  E.  55] ;  Bullis  v.  O'Beirne, 
195  U.  S.  606,  49  L.  ed.  340;  In  re 
Shepardson,  220  Fed.  186;  Foreyth  v. 
Vehmever,  176  111.  359,  52  N.  E.  55 
[affirmed,  Forsyth  v.  Vehmeyer,  177 
U.  S.  177,  44  L.  ed.  7231;  Goodman  v. 
Herman,  172  Mo.  344,  60  L.  R.  A.  885, 
72  S.  W.  546. 

2  Forsyth   v.    Vehmeyer,    177    U.    S. 


177,  44  L.  ed.  723;  Bullw  v.  O'Beime, 
195  U.  S.  606,  49  L.  ed.  340. 

3  Amea  v.  Moir,  138  U.  S.  306,  M  L. 
ed,  951;  Bullis  v.  O'Beirne,  195  U.  P. 
606,  49  L.  ed.  340;  Moody  v.  Musoo^ree 
Mfg.  Co.,  134  Ga.  721,  68  S.  E.  604; 
Ziegler  v.  Suggit,  118  Minn.  74.  1.36 
N.  W.  411;  In  re  Bullis,  171  N.  Y.  689. 
04  N.  E.  1119. 

4  In  re  Blumberg,  94  Fed.  476, 
*In  re  Blumberg,  94  Fed.  476. 

•  Packer  v.  Wiittier.  91  Fed.  511,  r»T 
C.  C.  A.  658;  Bennett  v.  Justices,  166 
Mass.  126,  44  N.  K.  121. 
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What  is  an  action  for  fraud  in  such  sense  that  a  judgment  ren- 
dered therein  is  not  barred  by  a  discharge  in  bankruptcy  is  a  ques- 
tion on  which  there  is  some  divergence  of  judicial  opinion.  If  an 
action  is  brought  against  the  debtor  for  deceit,  and  judgment 
recovered  against  him,  such  judgment  is  evidently  not  discharged 
in  bankruptcy.^  If,  on  a  similar  transaction,  the  creditor  waives 
the  fraud,  and  sues  to  enforce  the  contract,  this  waiver  of  the  fraud 
has  been  held  binding  upon  the  creditor  for  purposes  of  a  discharge 
in  bankruptcy,  and  he  can  not,  after  obtaining  such  judgment, 
claim,  for  the  purpose  of  avoiding  the  effect  of  a  discharge,  that 
the  cause  of  action  was  based  on  fraud.*  A  judgment  rendered  on 
the  common  counts  in  an  action  the  record  of  which  does  not  con- 
tain allegations  of  fraud,  is  not  a  judgment  in  an  action  for  fraud.' 
If  the  debtor  obtains  a  loan  of  money  from  the  bank  by  means  of 
false  representations  as  to  the  amount  of  property  owned  by  him, 
and  gives  his  promissory  note  for  the  amount  of  the  loan,  a  judg- 
ment taken  upon  such  note  is  not  a  judgment  in  an  action  for 
fraud,  within  the  meaning  of  this  section  of  the  statute.'*  A  judg- 
ment in  an  action  for  goods  sold  to  a  bankrupt,  induced  by  his 
false  representations  and  fraud,  has  been  held  not  to  be  a  judg- 
ment in  an  action  for  fraud  or  false  pretenses,^^  even  if  in  that 
action  a  writ  of  attachment  issued,  one  of  the  grounds  of  which 
was  that  the  debt  sued  for  was  fraudulently  contracted.'^  On  ^he 
other  hand,  a  judgment  for  goods  sold,  the  sale  of  which  it  is 
alleged  and  found  by  the  court  to  have  been  procured  by  false 
representations,  is  a  debt  which  is  not  barred  by  the  debtor's  dis- 
charge in  bankruptcy.'*  A  judgment  in  an  action  to  recover  goods 
obtained  by  fraud  is  a  judgment  in  an  action  for  fraud  within  the 
meaning  of  this  section.'*  A  judgment  tendered  in  an  action 
brought  in  part  for  money  had  and  received,  and  also  in  part  on 
an  indebtedness  created  by  the  fraud  and  embezzlement  of  the 


■yin  re  Cole.  106  Fed.  837;  Tnrner  y. 
Atwood,  124  Mass.  411. 

•  United  States.  Hartsradine-McKit- 
trick  Drv  Goodfl  Co.  v.  Hudson.  122 
Fed.  232  [affirming.  111  Fed.  3611 . 

GeonHa.  Ford  v.  Blackshear  Mfjr. 
Co.   140  Ga.  670.  79  R.  F.  576. 

Minnesota.  Zi<»gVr  v.  Bnjir^t.  lift 
MiTin.  74   136  N.W.  411. 

iWsaonii.  Goodman  v.  Herman.  1T2 
Mn   344   60  L.  R.  A.  885.  72  R.  W.  546. 

New    Jersey.     Bumps   Mf?.   Co.   v. 


Norden,  67  K  J.  L.    493.  51    Atl.  464. 

•  Bnmes  Mfg.  Co.  v.  Norden,  67  N. 
J.  L.  493,  51  Atl.  454. 

<*»Tn  re  Blintassel.  96  Fed.  597. 

i<  Morse  V.   Kaufman,   100  Va.  218. 
40  S   F.  916. 

1»  Goodman  v.  Herman,  172  Mo.  344. 
60  L.  B.  A.  «85   79  S.  W.  546 

tSTn    re   T^ewensohn.    104   Fed.    1006 
44  C.  C.A.  309  r«ffirminff,  99  Fed.  731. 

14  Nichols    V.    Doak,    48   Wash.    457. 
125  Am.  St  Rep.  943,  93  Pac.  919. 
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debtor  as  trustee,  where  a  general  verdict  is  rendered  without 
showing  that  it  is  in  any  part  made  up  of  the  latter  indebtedness, 
18  not  a  debt  created  by  fraud,  and  is  barred  by  the  discharge  in 
bankruptcy  J'  A  judgment  in  an  action  of  trover  and  conversion 
is  not  a  judgment  for  fraudJ*  If  the  action  is  based  upon  fraudu- 
lent representations,  a  judgment  or  a  decree  therein  is  a  judgment 
in  an  action  for  fraud,  although  such  proceeding  was  begun  as  a 
suit  for  specific  performance."  A  judgment  which  has  been  ren- 
dered for  costs  in  a  criminal  proceeding,  is  not  a  judgment  in  an 
action  for  fraud  within  the  meaning  of  this  section.^* 

§  3147.  Debt  created  by  fraud  not  in  fiduciary  capacity.    The 

act  of  1898  made  provision  in  section  17,  clause  2,  excepting  "judg- 
ments in  action  for  fraud"  from  the  operation  of  a  disehar|?e;  and 
in  clause  4,  excepting  debts  which  were  created  by  the  bankrupt's 
"fraud,  embezzlement,  misappropriation  or  defalcation  while  acting 
as  an  oflRcer  or  in  any  fiduciary  capacity."  Accordingly,  if  a  debt 
has  been  created  by  fraud,  but  has  not  been  reduced  to  judgment 
and  the  fraud  was  not  committed  by  one  acting  in  a  fiduciary 
capacity,  there  was  a  divergence  of  judicial  opinion  as  to  whether 
such  debt  is  barred  by  discharge.  By  one  view  a  claim  for  fraud 
was  held  to  be  included  under  the  head  of  "judprments  in  actions 
for  fraud,"  even  if  not  reduced  to  judirment,  and  hence  by  clause 
2  of  section  17  of  the  bankrupt  act  of  1898,  is  not  affected  by  the 
discharge.'  By  another  view,  such  a  debt  is  not  affected  by  a  dis- 
charge because  of  clause  4  of  section  17.  This  conclusion  is  reached 
by  holding  that  the  clause  "while  acting  as  an  officer  or  in  any 
fiduciary  capacity"  does  not  refer  to  debts  "created  by  his  fraud," 
but  only  to  the  classes  of  debts  subsequently  enumerated.'  A 
third  view  is  that  such  a  debt  is  not  exempt  from  the  operation  of 
a  discharge.  This  conclusion  is  reached  on  the  ground  that  such 
a  claim  is  not  a  "judgment"  under  clause  2;  and  if  not  incurred 
in  a  fiduciary  capacity  is  not  included  under  clause  4.'    The  ques- 

II  Cooke  V.  Plalsted,  181  Mass.  82,  vffle  Dry  Goode  Cd.  ▼.  Lanman,  1S5 

•2  N.  E.  1054.  Ky.  183,  28  L.  R.  A.   (N.8.)  868,  121 

« CroBby  V.  Miller,  26  R.  I.  172,  86  S.  W.  1042. 

Atl.  328.  Jin  re  Butta,  120  Fed.  066;   Craw- 

HBulliB  V.  (yBeirne,  lfl5  U.  S.  606,  foTd  v.  Burke,  201  ni.  681.  66  N.  E. 

49  L.  ed.  340.  838  rafflrmfng,  102  Til.  App.  6661. 

ttOlds  V.  Forrester,  126  la.  466,  102  t  Crawford  ▼.  Burke,  185  U.  S.  176, 

N.  W.  419.  40  L.  ed.  147;  TIndle  ▼.  Birkett.  2a5 

tin  re  WaUock,  120  Fed.  616;  LouIb-  U.  S.  188,  51  L.  ed.  762;  J.  C.  Smith 
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tion  has  in  part  been  settled  by  the  amendment  of  1903,  which  sub- 
stitutes the  word  ''liabilities''  for  ''judgments"  in  clause  2.  The 
object  of  this  amendment  was  to  except  from  the  operation  of  the 
discharge  liabilities  of  the  class  specified  in  the  statute,  whether 
such  liabilities  had  been  reduced  to  judgment  or  not ;  and,  accord- 
ingly, liabilities  of  such  class  are  not  barred  by  the  discharge,  even 
though  they  were  not  reduced  to  judgment  when  the  proceedings 
in  bankruptcy  vrere  instituted/  Provisions  similar  to  those  of  the 
amendment  of  1903  are  found  in  earlier  bankrupt  acts.  The  word 
** judgment"  is  not  employed,  some  expression  like  "claim," 
"debt"  or  "liability"  being  found  in  its  place.' 

§  3148.  General  nature  of  fraud.  The  nature  of  fraud  whether 
the  basis  of  a  judgment,  as  under  the  act  of  1898,  or  whether  a 
claim  not  in  judgment,  as  under  other  bankrupt  acts,  must  next  be 
considered.  The  term  "fraud"  means  positive  fraud,  and  distin- 
guished from  constructive  fraud;  and  it  implies  some  degree  of 
moral  turpitude.^    In  construing  section  14b  of  the  bankrupt  act, 


A  WaUace  Co.  ▼.  Lambert,  60  N.  J.  L. 
487,  65  Atl.  88;  Crosby  v.  Miller,  25 
R.  I.  172,  55  Atl.  328. 

4  United  States.  Friend  v.  Talcott, 
228  U.  S.  27,  67  L.  ed.  718  [affirminjj, 
Talcott  V.  Friend,  179  Fed.  676,  43  L. 
R.  A.   (N.S.)  649]. 

Arkansas.  Dilley  v.  Simmons  Na- 
tional Bank,  108  Ark.  342,  158  S.  W. 
144. 

CaUfornia.  Woehrle  v.  Canclini,  158 
Cal.  107,  100  Pac.  888. 

Kansas.  Gregory  v.  Williams,  — 
Kan.  — ,  180  Pac.  032. 

New  Hampshire.  Lund  ▼.  Bull,  76 
N.  H.  132,  80  Atl.  141. 

Contra,  apparently  on  tbe  theory 
that  the  amendment  of  1003  did  not 
dian^e  the  rule  in  Crawford  ▼.  Burke, 
106  U.  8.  176,  49  L.  ed.  147;  Roth  ▼. 
Pechln.  260  Pa.  St.  450.  103  Atl.  894. 

B  United  States.  Warner  ▼.  Cronk- 
hite.  6  Biss,  (IT.  S.  C.  C.)  453. 

Kentucky.  Taylor  ▼.  Farmer,  81 
Ky   468. 

Massachusetts.  Wilson  ▼.  Hawley, 
158  Mass.  260,  83  N.  E.  522. 


North  Dakota.  In  re  Kaeppler,  7  N. 
D.  435,  75  N.  W.  789. 

Pennsylyania.  Hughes  v.  Oliver,  8 
Pa.  St.  426. 

Rhode  Island.  Stokes  ▼.  Mason,  10 
R.  I.  261. 

IHennequin  v.  Clews,  111  U.  S.  676, 
28  L.  ed.  565  [affirming,  77  N.  Y.  427, 
33  Am.  Rep.  641];  Noble  v.  Hammond, 
120  U  S.  65,  32  L.  ed  621  [reversing, 
57  Vt.  1031;  Bullis  v.  O'Beime,  105  U. 
S.  606,  40  L.  ed.  340;  Louisville  & 
Nashville  Ry.  v.  Bryant,  140  Ky.  350, 
140  6.  W.  830;  Lund  v.  Bull,  76  N.  H. 
132,  80  Atl.  141. 

The  term  "fraud"  means  "positive 
fraud  or  fraud  in  fact  involving  moral 
turpitude  or  Intentional  wrong,  as 
does  embcKzlement,  and  not  implied 
fraud  or  fraud  in  faw  which  may  exist 
without  the  imputation  of  bad  faith 
or  immorality."  Ames  v.  Moir,  138  U. 
S.  306.  311.  34  L.  ed.  951  Taffirming, 
130  HI.  582,  22  N.  E.  535:  and  citing, 
Neal  V.  Hark,  95  U.  S.  704,  24  L.  ed. 
686;  Wolf  V.  Stix,  09  U.  S.  1,  25  L. 
ed.  809;  Hennequin  ▼.  Clews,  111  U. 
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which  provides  that  a  materially  false  statement  may  be  a  ground 
for  refusing  a  discharge,  it  is  held  that  the  word  ''false"  means 
knowingly  false,  and  that  it  does  not  include  innocent  though 
erroneous  statements.^  A  false  representation  by  a  member  of  a 
partnership  does  not  prevent  the  other  partner  from  obtaining  a 
discharge  if  he  was  ignorant  of  such  false  representation ; '  and  it 
would  seem  that  such  discharge  would  be  a  bar  against  such  obli- 
gation. A  debt  which  arises  from  an  overpayment  by  a  mistake 
which  the  party  receiving  it  declines  to  refund,  is  not  a  debt 
created  by  fraud.*  If  the  statement  which  was  relied  upon  as  a 
false  representation  was  true  when  made,  the  fact  that  the  party 
who  made  it  did  not  disclose  a  subsequent  change  of  facts  which 
made  such  representation  untrue  at  the  time,  may  amount  .to  fraud 
for  which  the  transaction  could  be  avoided;'  but  it  is  not  fraud 
within  the  meaning  of  this  section  of  the  bankrupt  act,*  and  a 
debt  thus  incurred  is  barred  by  a  discharge  in  bankruptcy^ 

A  false  statement  which  is  intended  to  deceive,  but  which  does 
not  induce  action  in  reliance  thereon,  is  not  fraud  within  section  17, 
clause  2,  of  the  bankruptcy  act.* 

**  Fraud  •'  means  fraud  whereby  the  bankrupt  deceives  his  credi- 
tor and  induces  him  to  extend  credit.  It  has  no  reference  to  fraud 
which  the  bankrupt  and  his  creditor  have  conspired  to  practice  on 
a  third  person.*  Hence,  if  A  buys  on  credit  from  B  under  an 
agreement  to  defraud  B's  creditors,  A's  debt  to  B  is  not  incurred 
through  ''fraud,''  and  hence  is  barred  by  A's  discharge  in  bank- 
ruptcy.**    If  A  borrows  money  from  B,  intending  to  prefer  one  of 


S.  676,  28  L.  ed.  665;  Strang  v.  Brad- 
ner,  114  U.  S.  666,  29  L.  ed.  248;  No- 
ble v.  Hammond,  129  U.  S.  66,  32  L. 
ed.  621,  and  Upsliiir  v.  Brigcoe,  138  U. 
S.  365,  34  L.  ed.  931]. 

See  ako  as  to  fraud  which  prevents 
a  discharge,  Gilpin  v.  Merchants*  Na- 
tional Bank,  166  IKed.  607,  20  L.  R.  A. 
(N.8.)  1023. 

« Gilpin  V,  Merchants'  National 
Bank,  166  Fed.  607,  20  L.  R.  A.   (N. 

S.)  1023. 

SHardie  v.  Swafford  Bros.  Dry 
Goods  Co.,  165  Fed.  688,  20  L.  R.  A. 
(N.S.)  786;  Frank  v.  Michigan  Paper 


Co.,  179  Fed.  776,  30  L.  R.  A.  (NJ3.) 
623. 

4  Western  Union  Cold  Storage  Co.  ▼. 
Hurd,  116  Fed.  442. 

I  See  §323. 

•  Gregory  v.  Pierce,  —  la.  — ,  172 
N.  W.  288. 

7  Gregory  ▼.  IHerce,  —  Ta.  — ,  172 
N.  W.  288. 

•  Rudstrom  v.  Sheridan,  122  Minn. 
262,  142  N.  W.  313. 

•  Wolf  V.  Stix,  99  U.  S.  1,  26  L.  ed. 
309. 

lOWolf  y.  Stix,  99  U.  a  1,  25  L.  ed. 
.309. 
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A 'a  creditors,  B's  debt  is  not  incurred  in  fraud,  at  least  if  B  does 
not  know  of  A's  intention." 

To  fall  within  this  clause  of  the  statute  the  debt  must  have  been 
created  by  fraud.  Fraudulent  conduct  after  the  debt  has  been 
created  does  not  bring  it  within  this  class.^*  A  promise  which  is 
made  after  the  original  transaction,  without  the  intention  of  keep- 
ing such  promise,  does  not  convert  the  original  liability  into  a  lia- 
bility for  obtaining  property  by  false  pretenses.^*  Accordingly, 
the  conduct  of  the  debtor  in  inducing  the  creditor  to  dismiss  an 
action  upon  a  note  and  to  surrender  such  note  to  him  in  reliance 
upon  his  promise  to  pay  it,  does  not  make  the  original  liability  a 
liability  for  obtaining  property  by  false  representations,  although 
the  debtor  did  not  mean  to  keep  such  promise  and  made  it  in  order 
to  secure  ah  opportunity  to  conceal  his  property  and  to  resort  to 
voluntary  bankruptcy.^*  If  the  seller  has  agreed  to  refiiod  the 
purchase  price  to  the  buyer  in  case  certain  representations  and 
warranties  which  were  made  a  part  of  the  contract  of  sale  prove 
to  be  untrue,  the  liability  of  the  seller  upon  such  promise  is  not  a 
liability  for  obtaining  property  by  false  pretenses  or  false  repre- 
sentations;  ^*  and  a  judgment  rendered  in  an  action  against  the 
seller  on  such  contract  is  barred  by  such  discharge  in  bankruptcy.^* 
A  judgment  rendered  in  favor  of  a  father  against  one  who  has 
seduced  the  former's  daughter  not  under  promise  of  marriage,  is 
not  a  **debt  created  by  fraud."  "  Advances  of  money  obtained  by 
false  and  fraudulent  representations  that  the  debtor  had  a  certain 
amount  of  wood  cut  and  ready  for  shipment,  and  that  he  had  con- 
tracted for  the  sale  of  it  at  a  certain  price,  constitute  a  debt  created 
by  means  of  fraud  involving  moral  turpitude  and  intentional 
wrong.  Such  debt  is  not  barred  by  a  discharge  under  the  bank- 
nipt  act  of  1867.^ 

If  the  original  liability  growing  out  of  fraud  is  barred  by  the 
Statute  of  Limitations,  and  it  is  sought  to  hold  the  debtor  upon 

11  Ohio   Valley  Bank   v.   Mack,    163  28  L.  R.  A.  (N.S.)  423,  125  N.  W.  365. 

Fed.  155,  24  L.  R.  A.  (N.S.)  184.  14  Jenkins  v.  Pildier,  100  Mich.  349, 

llNeal  V.  aark,  95  U.  S.  704.  24  L.  28  L.  R.  A.  (N.S.)  423,  125  N.  W.  365. 

ed.  586;  Wolf  v.  Stix,  99  U.  S.  1,  25  UGuindon  v.  Bnuky,  142  Minn.  86, 

L.  ed.  309;  Western  Union  Cold  Stor-  170  N.  W.  918. 

age  Co.  V.  Hurd,  116  Fed.  442;   Jen-  UGuindon  v.  Bnisky,  142  Mmn.  86, 

kins  V.  Pilcher,  160  Mich.  349,  28  L.  R.  170  N.  W.  918. 

A.   (N.S.)  423,  125  N.  W.  355;  Brown  HHowland  v.  Carson.  28  O.  S.  625. 

V.  Broach.  52  Miss.  536;  Bank  v.  Cran-  It  Forsyth   v.   Vehmeyor,    177    U.    S. 

dall,  87  Mo.  208.  177.  44  L.  ed.  723  [affirming,  Forsyth 

13  Jenkins  v.  Pilcher,  160  Mich.  349,  v.  Vehmeyer,  176  111.  359,  62  N.  E.  55]. 
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his  subsequent  promise  to  discharge  such  liability,  his  .discharge 
in  bankruptcy  is  a  bar  to  his  liability  upon  such  express  promise." 
Acceptance  of  a  negotiable  instrument  in  place  of  the  original 
liability  created  by  fraud,  does  not  waive  the  fraud;  and  such 
instrument  is  not  barred  by  a  discharge  in  bankruptcy.* 

§  3149.  Liability  for  obtaining  property  by  false  pretenses  or 
false  representations.  Since  the  amendment  of  1903  omits  the  gen- 
eral term  **fraud''  and  covers  ''liabilities  for  obtaining  property 
by  false  pretenses  or  false  representations,"  obtaining  services  by 
false  pretenses  or  representations  is  held  not  to  be  within  such  pro- 
vision of  the  statute.^  Accordingly,  a  claim  for  legal  services  which 
are  rendered  by  false  and  fraudulent  representations,  is  not  a  claim 
for  property  within  the  meaning  of  this  section,  and  it  is  barred 
by  a  discharge  in  bankruptcy.* 

Actual  fraud  is  included  in  this  provision  of  the  bankrupt  act.' 
A  debt  which  is  incurred  by  one  who  has  purchased  goods  without 
the  intention  of  paying  for  them,*  and  who  intends  to  resell  such 
goods  and  to  appropriate  the  proceeds,'  or  by  one  who  borrows 
money,  knowing  that  he  will  be  unable  to  repay  it,*  or  by  one  who 
induces  the  sale  on  credit  by  false  and  fraudulent  statements  as  to 
his  own  financial  condition,^  or  by  false  representations  as  to  the 
condition  of  his  business  and  the  profits  thereof,'  is  created  by 


« Nelson  v.  Petterson,  229- 111.  240, 
13  L.  R.  A/  (N.S.)  912,  82  N:  E.  229. 

20  Gregory  v.  Williams,  —  Kan.  — , 
189  Pac.  932. 

IGleason  v.  Thaw,  185  Fed.  345,  34 
L.  E.  A.   (N.S.)   894. 

aOleason  v.  Thaw,  186  Fed.  345,  34 
L.  R.  A.  (N.S.)  894. 

3  Ames  v.  Moir,  138  U.  S.  306,  34  L. 
ed.  951  [affirming,  130  111.  582,  22  N. 
E.  535];  Louisville  Pry  Goods  Co.  v. 
Lanman,  135  Ky.  163,  28  L.  R.  A.  (N. 
S.)  363,  121  S.  W.  1042. 

4  Ames  v.  Moir.  138  U.  S.  306,  34  L. 
ed.  951  [affirming,  130  HI.  582,  22  K. 
E.  535] ;  Louisville  Dry  Goods  Co.  v. 
Lanman,  135  Ky.  163,  28  L.  R.  A.  (N. 
S.)  363,  121  S.  W.  1042. 

•  Ames  V.  Moir,  138  U.  S.  306,  34  L. 
ed.  951  [affirming,  130  111.  582,  22  N. 
E.  535], 


•  Bullis  V.  O^Beirne,  195  U.  S.  606, 
49  L.  ed.  340. 

T  Friend  v.  Talcott,  228  U.  S.  27,  57 
L.  ed.  718  [affirming,  Talcott  v. 
Friend.  179  Fed.  676,  43  L.  R,  A.  (N. 
S.)  649];  Broadnaz  v.  Bradford,  50 
Ala.  270;  Turner  v.  Atwood,  124  Mass. 
411  (the  action  in  which  this  question 
arose  being  "tort  or  contract") ;  Row- 
ell  v.  Ricker,  79  Vt.  652,  66  Atl.  669. 

The  opposite  result  was  reached  in 
Roth  V.  Pechin,  260  Pa.  St.  450,  103 
Atl.  804,  apparently  on  the  theory 
that  the  amendment  of  1903  did  not 
affect  the  pre-existing  law;  and  that 
accordingly,  under  the  doctrine  of 
Crawford  v.  Burke.  195  U.  S.  176,  49 
L.  ed.  147,  a  discharge  in  bankruptcy 
was  a  bar  to  such  liability. 

t  Morse  v.  Hutchins,  102  Mass.  439. 


5535 


BANKRtrf^CY 


3150 


fraud.  A  loan,  induced  by  fraudulently  giving  worthless  bonds  as 
security  therefor,*  or  an  accommodation  note  fraudulently  pro- 
cured by  false  representations  that  accommodation  notes  executed 
prior  thereto  had  not  been  put  into  circulation,^'  or  a  note  and 
mortgage  which  A  induces  X  to  execute  to  B,  to  obtain  a  loan  from 
B  to  X,  where  A  concealed  from  X  the  fact  that  A  was  indebted  to 
B  and  that  A  had  used  the  money  derived  from  this  loan  in  part 
to  pay  off  his  own  debt  to  B,  instead  of  using  it  to  discharge  a  debt 
owing  from  X,  as  he  promised  to  do,^'  are  all  liabilities  created  by 
fraud. 

§  3150.  Proof  of  claim  for  fraud.  The  fact  that  the  fraud  is 
not  of  such  a  nature  that  it  will  prevent  the  granting  of  a  discharge 
to  the  bankrupt,  does  not  show  the  absence  of  fraud  conclusively; 
and  it  is  possible  that  the  discharge  may  be  granted  over  the  ob- 
jection of  the  creditor,  but  the  discharge  when  granted  may  not  be 
a  bar  against  the  debt  in  question.^ 


•  Bank  y.  Crandall,  87  Mo.  208.  (The 
court  points  out  that  a  different  result 
would  have  been  reached  had  the 
fraudulent  use  of  the  bonds  been  made 
after  the  debt  had  been  incurred.) 

10  Strang  v.  Bradner,  114  U.  S.  555, 
29  L.  ed.  248  [affirming,  89  N.  Y.  299]. 

IIForbee  v.  Thomas,  22  Neb.  541, 
35  N.  W.  411. 

1  "To  constitute  res  judicata,  it  is 
elementary  that  there  must  be  iden- 
tity of  cause  between  the  two  cases. 
In  view  of  the  text  of  the  bankrupt 
law,  the  distinction  which  it  makes 
between  the  general  discharge  and  the 
right  of  a  particular  creditor  to  be 
exempt  from  the  operation  of  such 
discharge  it  needs  but  statement  to 
demonstrate  the  difference  of  cause 
which  necessarily  obtains  between  de- 
termining on  the  one  hand  in  favor  of 
the  bankrupt  whether  he  is  entitled 
to  a  general  discharge  and  of  deciding, 
on  the  other,  as  between  a  particular 
creditor  and  the  bankrupt,  whether 
the  claim  of  that  creditor  is  of  such 
a  character  as  to  be  exempt  from  the 
operation    of    a    discharge.      Nothing 
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could  more  clearly  emphasize  the  dis- 
tinction which  exists  between  the  two 
subjects — ^that    is,   the  granting   of   a 
general    discharge    and    the    question 
after  it  is  granted  whether  a  particu- 
lar debt  i&  exempted  by  law  from  its 
operation — ^than  does  the  provision  of 
the  statute    (§  14c,  30  Stat.  550)    au- 
thorizing a  general  discharge   as   the 
result  of  an  approval  of  a  composi- 
tion, since  it  expressly  reserves  from 
the  operation  of  such  discharge  of  the 
bankrupt   from   his   debts,   'those   not 
affected  by  a  discharge.'    It  is  elabo- 
rately argued,  however,  that  whatever 
be  the  infirmity  of  the  decree  of  con- 
firmation as  res  judicata  in  the  com- 
plete   sense,    that    decree    was    neces- 
sarily binding  in  so  far  as  it  estab- 
lished  relevant   facts   which   were   at 
issue  between  the  parties  and  there- 
fore is  here  conclusive.  But  the  propo- 
sition   rests    upon    an   unfounded    as- 
sumption, as  nothing  in  the  assertion 
of  the  right  to  be  exempt  from  the 
operation  of  the  discharge  here  relied 
upon  involves  a  traverse  or  denial  of 
any  relevant  fact  established  as  a  re- 
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Conversely,  the  act  of  the  debtor  in  proving  a  judgment  ren- 
dered in  an  action  for  fraud  or  a  debt  created  by  fraud,  as  a  claim 
in  the  bankruptcy  proceeding,*  and  accepting  a  dividend  thereon,' 
does  not  make  the  debt  one  which  is  barred  by  a  discharge  in  bank- 
ruptcy. 

§3151.  Debts  created  in  fiduciary  capacity— Technical  trust 
relations.  The  bankrupt  act  of  1898  excepts  from  the  operation  of 
the  discharge  provable  debts  created  by  the  fraud,  embezzlement, 
misappropriation  or  defalcation  of  the  debtor  while  acting  as  an 
oflScer  or  in  any  fiduciary  capacity.^  Similar  provisions  have  ap- 
peared in  other  bankrupt  acts.*  These  words  in  the  act  of  1898 
are  the  same  as  those  in  the  acts  of  1867  and  1841,  and  have  the 
same  meaning.' 

The  question  whether  the  words  "while  acting  as  an  officer  or  in 
any  fiduciary  capacity"  apply  to  all  the  classes  of  debts  named  in 
this  clause  or  only  to  the  latter  classes  is  discussed  elsewhere.^  A 
debt  incurred  by  the  defakation  of  a  public  officer,'  or  by  the 


suit  of  the  approval  of  the  composi- 
tion. On  the  contrary,  as  we  have 
seen,  the  facts  here  relied  upon  to 
establish  the  exemption  from  diB- 
charge  are  the  facts  which  were  con- 
ceded to  exist  and  were  not  traversed 
for  the  purpose  of  the  hearing  on  the 
composition."  Friend  v.  Talcott,  228 
U.  8.  27,  57  L.  ed.  718  [affirming,  Tal- 
cott  V.  Fnend,  179  Fed.  676,  43  L.  R. 
A.  (N.S.)  649]. 

2  United  States.  Strang  v.  Bradner, 
114  U.  S.  666,  29  L.  ed.  248;  Friend  v. 
Talcott,  228  U.  S.  27,  67  L.  ed.  718 
[affirming,  Talcott  v.  Friend,  179  Fed. 
676.  43  L.  R.  A.  (N.S.)  640];  In  re 
Lewensohn,  99  Fed.  73  [affirmed,  104 
Fed.  1006]. 

niinois.  Forsyth  v.  Vehmeyer,  176 
111.  369,  62  N.  E.  66. 

North  Carolina.  Standard  Sewing 
Machine  Co.  ▼.  Owings,  140  N.  Car.  503, 
63  S.  E.  345. 

fihode  Island.  Stokes  v.  Mason,  10 
R.  I.  261 ;  Whittier  v.  Collins,  15  R.  I. 

90. 
South    Carolina.     Standard    Sewing 


Machine  Co.  v.  Alexander,  68  S.  Car. 
606,  47  S.  E.  711. 

« Friend  v.  Talcott,  228  U.  S.  27, 
67  L.  ed.  718  [affirming,  Talcott  v. 
Friend,  179  Fed.  676,  43  L.  R.  A.  (N. 
S.)  649];  Forsyth  ▼.  Vehmeyer,  176 
III.  360,  62  N.  E.  66. 

1  Williams  ▼.  Virginia- Carolina 
Chemical  Co.,  182  Ala.  413,  62  So.  766; 
American  Agricultural  Chemical  Co.  v. 
Berry,  110  Me.  628,  46  L.  R.  A.  (N.S.) 
1106,  87  Atl.  218. 

2  Chapman  v.  Forsyth,  43  U.  S.  (2 
How.)  202,  11  L.  ed.  236;  Herrlich  y. 
McDonald,  80  Cal.  472,  22  Pac.  290; 
Mayberry  v.  Cook.  121  Cal.  688,  54 
Pac.  95;  Mock  v.  Howell,  101  N.  Car. 
443.  8  S.  E.  167;  Pawlet  v.  Kelley,  60 
Vt.  398,  38  Atl.  92. 

3  Crosby  v.  MiUer,  26  R.  I.  172,  65 
Atl.  328. 

4  See  §3147. 

■  Madison  v.  Dunkle,  114  Ind.  262, 
16  N.  E.  693;  Johnaon  v.  Auditor,  78 
Ky.  282;  Grantham  ▼.  Clark,  62  N.  H. 
426. 
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fraud  of  an  officer  of  a  corporation,  as  of  a  bank,*  is  not  barred  by 
a  discharge  in  bankruptcy.  The  term  ** fiduciary  capacity"  in- 
cludes technical  trusts,  but  not  such  trusts  as  the  law  implies  from 
contract  relations  or  from  relations  of  general  trust  and  confidence.^ 
Thus  it  includes  technical  trustees,*  receivers,*  executors  and  admin- 
istrators,^* guardians,^'  and  surviving  partners,"  as  far  as  they  are 
acting  in  a  trust  capacity.  If  a  trustee  has  embezzled  property  and 
has  secured  such  liability  by  mortgage,  such  liability  is  not  merged 
in  the  subsequent  promise ;  and  it  is  to  be  regarded  as  an  embezzle- 
ment* while  acting  in  a  fiduciary  capacity.^*  An  averment  that  the 
defendant  ''embezzled"  plaintiff's  money  has  been  held  to  import 
a  fiduciary  relation,  and  hence  the  defense  of  a  discharge  in  bank- 
ruptcy is  an  insufficient  answer  to  such  a  petition.^* 

This  provision  does  not  include  debts  created  by  special  contract 
between  the  parties  in  fiduciary  capacities.^*  It  does  not  include 
the  liability  of  a  surety  on  the  bond  of  a  trustee.  If  such  surety 
obtains  a  discharge  in  bankruptcy  this  clause  of  the  bankrupt  act 
will  not  prevent  such  discharge  from  barring  liability  on  such 
bond;^*  nor  does  it  include  the  liability  of  one  who  has  made 
default  in  his  trust  capacity  and  who  has  given  his  note  to  his 
sureties  to  reimburse  them  for  sums  advanced  to  cover  such  defal- 
cation."   Actual  intent  to  deprive  the  beneficiary  of  the  property 


•  Gerner  ▼.  Yates,  61  Neb.  100,  84 
N.  W.  596.  (An  action  for  defraud- 
ing third  persons  by  a  false  statement 
of  the  condition  of  the  bank.) 

7  United  States.  Crawford  v.  Burke, 
195  U.  S.  176.  49  h.  ed.  147. 

Kanaaa.  Inge  v.  Stillwell,  88  Kan. 
33,  42  L.  R.  A.  (NJS.)  1093,  127  Pae. 
627. 

Maryland*  American  Surety  Co.  ▼. 
Spice,  119  Md.  1,  85  Atl.  1031. 

Nebraska,  l^utin  ▼.  Starrett,  97 
Neb.  653,  151  N.  W.  154. 

Vermont.  Jdhnson's  Administrator 
V.  Parmenter,  74  Vt.  68,  52  Atl.  73; 
First  National  Bank  ▼.  Bamforth,  90 
Vt.  75,  96  AU.  600. 

•  Donovan  v.  Haynie,  67  Ala.  51; 
Field  V.  Howry,  132  Mich.  687,  94  N. 
W.  213;  Mock  v.  Howell,  101  N.  Gar. 
443,  8  6.  £.  167;  Warren  t.  Robinson, 
21  Utah  429,  61  Pac.  28. 


t  Field  ▼.  Howry,  132  Mich.  687,  94 
N.  W.  213. 

ItLaramore  y.  McKinzie,  60  Ga.  532; 
Waller  v.  Edwards,  Utt.  Sel.  Cas. 
(Ky.)  348;  Johnson's  Administrator  ▼. 
Parmenter,  74  Vt.  58,  52  AtL  73. 

II  Simpson  y.  Simpson,  80  N.  Cor. 
332. 

«Haggerty  y.  Badkin,  72  N.  J.  Bq. 
478,  66  Atl.  420. 

13  Field  y.  Howry,  132  Mich.  687,  94 
N.  W.  213. 

I^Watertown  Carriage  Co.  y.  HaQ, 
176  N.  Y.  313,  68  N.  B.  629. 

UAmoskeag  Mfg.  Co.  y.  Barnes,  49 
N.  H.  312. 

tt  Jones  y.  Knox,  46  Ala.  53,  7  Am. 
Rep.  583;  Eberhardt  y.  Wood,  74Temi. 
(6  Lea)  467;  Dayis  y.  McCurdy,  60 
Wis.  669,  7  N.  W.  665. 

n  Light  y.  Merriam,  132  Mass.  283. 
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or  fuDd  permanently  is  not  necessary.  Thus  A,  a  trustee  for  the 
creditors  of  X,  and  afterwards  appointed  as  receiver  of  X's  prop- 
erty, loaned  the  trust  funds  to  a  firm  of  which  he  was  a  member, 
taking  their  note  therefor.  He  concealed  the  fact  of  this  loan  as 
long  as  he  could.  It  was  held  that  this  debt  was  contracted  in  a 
/Siduciary  capacity,  and  was  not  barred  by  A's  dischalrge  in  bank- 
ruptcy.^* 

This  clause  of  the  statute  includes  both  active  and  passive  wrong- 
doing. If  the  liability  was  incurred  through  neglect,  as  distin- 
guished from  active  wrongdoing,  such  debt  is  not  barred  .by  a 
discharge.^*  If  a  debt  is  created  by  fraud  in  a  fiduciary  capacity, 
the  interest  thereon  is  a  mere  incident  of  the  debt  and  is  not 
affected  by  such  discharge." 

§  3152.  Debts  created  in  fiduciary  capacity— Non-technical  tnist 
relations.  This  clause  of  the  bankrupt  act  does  not  include  implied 
trusts,  nor  does  it  include  cases  involving  an  actual  breach  of 
trust  and  confidence  between  persons  who  are  not  in  technical 
fiduciary  relations.*  A  grantee  to  whom  property  has  been  con- 
veyed in  fraud  of  the  grantor's  creditors  is  not  in  a  fiduciary 
capacity  within  the  meaning  of  this  provision.'     Accordingly,  a 


« Field  V.  Howry,  132  Mich.  687,  94 
N.  W.  213., 

19  Warren  v.  Robison,  21  Utah  429, 
61  Pac.  28. 

20  Johnson's  Administrator  v.  Par^- 
menter,  74  Vt.  58,  62  Atl.  73. 

1  United  States.  Chapman  ▼.  For- 
syth, 43  U.  S.  (2  How.)  202,  11  L.  ed. 
236;  Hennequin  v.  Clews,  111  U.  S. 
676,  28  li.  ed.  565;  Palmer  v.  Hussey, 
119  U.  S.  96,  30  L.  ed.  362;  Crawford 
V.  Burke,  195  U.  S.  176,  49  L.  ed.  147; 
In  re  Basch,  97  Fed.  761;  Bracken  v. 
Milner,  104  Fed.  522;  In  re  Butts,  120 
Fed.  966;  Barrett  v.  Prince,  143  Fed. 
302;  In  re  Camelo,  195  Fed.  632. 

Alahama.  Austin  v.  Crawford,  7 
Ala.  335;  Woolsey  ▼.  Cade,  54  Ala. 
378,  25  Am.  Rep.  711. 

Illinois.     Pierce  ▼.   Shippee,  00  HL 

"371. 

Indiana.     Du  Pont  v.  Beck,  81  Ind. 

271. 

Kansaa  Inge  v.  Stlllwell,  88  Kan. 
83,  42  L.  R.  A.  (N.S.)  1093,  127  Pao* 
627. 


Louisiana.  Commercial  Bank  ▼. 
Buckner,  2  La.  Ann.  1023. 

Maine.  American  Agricultural  Chem- 
ical Co.  y.  Berry,  110  Me.  528,  45  L. 
R.  A.  (N.S.)  1106,  87  Atl.  218;  New 
England  Milk  Producers'  Association  y. 
Wing,  —  Me.  — ,  109  Atl.  375. 

Massachusetts.  Hayman  y.  Pond,  48 
Mass.  (7  Met.)  328;  Wolcott  y.  Hodge, 
81  Mass.  (15  Gray)  547,  77  Am.  Dec. 
381;  Cronan  y.  Cotting,  104  Mass.  245, 
6  Am.  Rep.  232;  Woodward  y.  Towne, 
127  Mass.  41,  34  Am.  Rep.  337. 

Minnesota.  Qee  y.  Gee,  84  Minn. 
384,  87  N.  W.  1116. 

Missouri  Goodman  y.  Herman,  172 
Mo.  344,  60  L.  R.  A.  885,  72  S.  W.  546. 

New  Jersey.  Reeyes  y.  McCracken, 
69  N.  J.  £q.  203,  60  Atl.  332. 

Rhode  Island.  Crosby  y.  Miller,  25 
R.  I.  172,  55  Atl  828. 

Tennessee.  Pankey  y.  Nolan,  25 
Tenn.  (6  Humph.)  154. 

2  Reeves  v.  McCracken,  69  N.  J.  Bq. 
203,  60  Atl.  332. 
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buyer  and  seller  of  personal  property  are  not  thereby  brought  into 
fiduciary  relations.'  Hence,  a  judgment  against  the  vendee  for  the 
purchase  price  of  the  goods,  even-  though  the  sale  was  induced  by 
fraud/  is  not  a  debt  created  while  acting  in  a  fiduciary  capacity. 
A  shipped  goods  to  B  to  be  resold  by  him  under  a  contract,  on  the 
back  of  which  was  a  memorandum  to  the  effect  that  B  was  to  hold 
the  goods  and  their  proceeds  *'in  trust  and  separate  for  the  settle- 
ment of  our  account."  This  was  held  not  to  be  sufficient  to  estab- 
lish a  technical  trust,  and  therefore  B's  debt  to  A  was  barred  by 
B's  discharge  in  bankruptcy.'  A  debt  due  from  an  agent,*  a  com- 
mission merchant,^  or  an  attorney  at  law,*  to  his  principal  arising 
out  of  the  transaction  of  the  agency,  is  not  within  this  clause.  A 
liability  caused  by  the  default  of  an  agent,  in  failing  to  pay  over 
to  his  principal  the  proceeds  derived  from  the  sale  of  the  goods  of 
the  principal,*  or  the  liability  arising  from  the  misappropriation  by 
a  broker  of  the  proceeds  of  stocks  placed  in  his  hands,  as  collateral, 
by  a  customer,^*  is  not  created  by  embezzlement  or  defalcation  in  a 
fiduciary  capacity  within  the  meaning  of  this  section.  If  A  trans- 
fers property  to  B  under  a  contract  by  which  B  is  to  sell  it,  pay 
A's  debts  out  of  the  proceeds,  and  pay  the  balance  over  to  A,  B's 
failure  to  make  such  payment  to  A  is  not  an  embezzlement  or  de- 


S  Goodman  y.  Herman,  172  Mo.  344, 
60  L.  R.  A.  885,  72  S.  W.  546. 

4  Goodman  y.  Herman,  172  Mo.  344, 
60  L.  R.  A.  885,  72  S.  W.  646. 

•  In  re  Butts,  120  Fed.  966. 

•  Chapman  v.  Forsyth,  43  U.  S.  (2 
How.)  202,  11  L.  ed.  236;  Crawford  v. 
Burke,  195  U.  S.  176,  49  L.  ed.  147; 
Bracken  v.  Milner,  104  Fed.  522;  Bar- 
rett V.  Prince,  143  Fed.  302;  In  re 
Camelo,  195  Fed.  632;  Du  Pont  v. 
Beck,  81  Ind.  271;  American  Agricul- 
tural Chemical  Co.  v.  Berry,  110  Me. 
528,  45  L.  R.  A.  (N.S.)  1106,  87  Atl. 
218;  Woodward  v.  Towne,  127  Mass. 
41,  34  Am.  Rep.  337. 

T  Chapman  y.  Forsyth,  43  U.  S.  (2 
How.)  202,  11  L.  ed.  236;  In  re  Basch, 
97  Fed.  761;  New  England  Milk  Pro- 
ducers' Association  y.  Wing,  —  Me.  — , 
109  Atl.  875;  Crosby  y.  Miller,  25  R. 
I.  172,  55  Atl.  328. 

So  under  the  act  of  1867.    Hemie- 


quin  V.  Clews,  111  U.  S.  676,  28  L. 
ed   565. 

So  under  the  act  of  1841.  Austill  y. 
Crawford,  7  Ahi.  335;  Commercial 
Bank  y.  Buckner,  2  La.  Ann.  1023; 
Hayman  y.  Pond,  48  Mass.  (7  Met.) 
328. 

See  to  the  same  effect,  Woolsey  v. 
Cade,  54  Ala.  378,  25  Am.  Rep.  711; 
Hayman  y.  Pond,  48  Mass.  (7  Met.) 
328;  Pankey  y.  Nolan,  25  Tenn.  (6 
Humph.)  154. 

Contra,  Mayberry  y.  Cook,  121  CaL 
588,  54  Pac.  95;  Lemcke  y.  Booth,  47 
Mo.  385,  4  Am.  Rep.  326. 

•  Wolcott  y.  Hodge,  81  Mass.  (15 
Gray)  547,  77  Am.  Dec.  381. 

Contra,  Heffren  y.  Jayne,  39  Ind. 
463,  13  Am.  Rep.  281. 

•  American  Agricultural  Chemical 
Co.  y.  Berry,  110  Me.  628,  46  L.  R.  A. 
(N.S.)  1106,  87  Atl.  218. 

W  Crawford  y.  Burke,  195  U.  S.  176, 
49  L.  ed.  147. 
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falcation  while  acting  in  a  fiduciary  capacity.*^  The  liability  of  a 
creditor  to  return  collateral  pledged  to  secure  a  debt,  after  pay- 
ment of  the  same,^^  or  to  pay  the  surplus  left  out  of  the  proceeds 
of  such  collateral  after  payment  of  the  debt,^'  is  not  created  in  a 
fiduciary  capacity.  Where  X  pledged  certain  securities  with  A  to 
secure  X's  debt  to  A,  and  A  pledged  them  to  B  to  secure  A*s  debt 
to  B,  A*s  liability  to  X  was  not  as  trustee  or  in  a  fiduciary  capac- 
ity.^* If,  however,  an  agent  intrusted  by  his  principal  with  money 
to  be  loaned  on  trust  deed  or  mortgage,  makes  such  loan,  taking  the 
title  to  himself  as  trustee,  he  thereby  becomes  a  technical  trustee, 
and  his  failure  to  pay  over  the  proceeds  arising  on  foreclosure  of 
such  trust  deed  -creates  a  debt  while  he  is  acting  in  a  fiduciary 
capacity.^'  The  misappropriation  of  money  by  one  partner  while 
acting  in  the  partnership  business  does  not,  unless  it  is  in  violation 
of  an  express  trust,  create  a  debt  owing  by  one  acting  in  a  fiduciary 
capacity." 

Breach  of  contract  is  not  fraud  within  the  meaning  of  this 
section.^^ 

A  sold  wood  to  B,  the  title  to  remain  in  A  until  the  wood  was 
paid  for.  B  sold  the  wood  and  appropriated  the  proceeds.  His 
liability  was  held  not  to  be  created  by  fraud,  embezzlement,  or  mis- 
appropriation while  acting  in  a  fiduciary  capacity."  A  borrowed 
money  from  B  under  a  contract  whereby  A  was  to  pay  interest  to 
X  for  life  as  long  as  A  thought  that  X  was  conducting  herself 
properly;  but  if  not,  the  interest  was  to  accumulate,  to  be  paid 
over  with  the  principal  to  the  ultimate  owner.  This  was  held  not 
to  be  a  trust.  Hence,  A's  debt  was  barred  by  his  discharge  in 
bankruptcy." 


11  Bissell  v.  Couchaine,  15  Ohio  BS. 

12  So  in  case  of  a  broker.  Crosby  v. 
Miller,  25  R.  I.  172.  66  Ail.  328. 

ISCronan  v.  Cotting,  104  Mass.  245, 
6  Am.  Hep.  232. 

UHennequin  v.  Clews,  111  U.  S.  676, 
28  L.  cd.  565. 

For  similar  facts,  see  Palmer  v. 
Hussey,  119  U.  S.  96,  30  L.  ed.  362. 

IB  Bracken  v.  Milner,  104  Fed.  522. 

So,  Herrlich  v.  McDonald,  80  Cal. 
472,  22  Pac.  299. 

16  Pierce  v.  Shippee,  90  111.  371 ;  Inge 
V.  Stillwell,  88  Kan.  33,  42  L.  R.  A. 
(N.S.)   1093,  127  Pac.  627;  Gee  v.  Gee, 


84  Minn^  384,  87  N.  W.  1116;  Harder 
▼.  Orth.'lie  Minn.  124,  133  N.  W.  471; 
Martin  v.  Starrett,  97  Neb.  653,  151 
N.  W.  154. 

IT  Upshur  V.  Briscoe,  138  U.  S.  365. 
34  L.  ed.  931  [affirming,  37  La.  Ann. 
148,  which  revoked  37  La.  Ann.  1381; 
Bryant  v.  Kinyon,  127  Mich.  152,  53 
L.  R.  A.  801,  86  N.  W.  631. 

It  Bryant  V.  Kinyon,  127  Mich.  152, 
63  L.  R.  A.  801,  86  N.  W.  531. 

« Upshur  V.  Briscoe,  138  U.  S.  365, 
34  L.  ed.  031  [affirming,  37  La.  Ann. 
148,  154,  which  revoked  37  La.  Ann. 
138]. 
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Some  authorities,  however,  have  construed  the  word  **fraud"  to 
include  more  than  is  included  by  the  courts  in  the  cases  already 
discussed,  and  give  a  broader  meaning  to  ''fiduciary  capacity." 
Thus  misappropriating  the  proceeds  of  a  note  received  for  collec- 
tion *  or  money  received  to  use  in  purchase  of  land  for  the  party 
advancing  the  money,*^  or  to  buy  exchange,*^  or  money  collected 
for  laundry  work  by  an  agent  working  on  a  commission,^  has  been 
lirld  to  create  debts  which  are  not  barred  by  a  discharge  in  bank- 
ruptcy, 

§3153.  Debts  omitted  from  schedule.  The  earlier  federal 
bankrupt  laws  contained  no  provision  concerning  the  omission  of 
debts  from  the  schedule.  It  was  accordingly  held  that,  under  the 
clause  of  the  statute  providing  that  the  discharge  should  bar  all 
debts  with  certain  exceptions,  of  which  a  debt  omitted  was  not  one, 
a  discharge  barred  debts  omitted  from  the  schedule,^  unless  such 
omission  was  wilful  and  fraudulent.* 

The  bankrupt  act  of  1898  excepts  from  the  operation  of  the  dis- 
charge debts  which  **have  not  been  duly  scheduled  in  time  for 
proof  and  allowance,  with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy."  Accordingly,  a  discharge  does 
not  bar  a  debt  omitted  from  the  schedule  where  the  omitted  credi- 
tor has  no  notice  or  knowledge  of  the  bankruptcy  proceedings  in 
time  to  prove  his  claim.'  The  knowledge  of  the  proceedings  in 
bankruptcy  means  knowledge  which  is  acquired  in  time  to  enable 
the  creditor  to  take  part  in  the  administration  of  the  estate  of  the 
banknipt  and  to  share  in  the  dividends,  and  not  knowledge  which 
is  acquired  too  late  for  such  purpose,  but  in  time  to  apply  for  a 


20  Fulton  V.  Hammond,  11  Fed.  201. 

21  Mntteson  y.  Kellogg,  15  111.  547. 

22  Herman  v.  Lynch,  26  Kan.  435,  40 
Am.  Bep.  320. 

23  Shipley  v.  Platta,  17  S.  D.  357, 
07  N.  W.  1. 

lAlalMUiuu  Fox  ▼.  Paine,  10  Ala. 
523. 

District  of  Colitmbia.  Hoffman  v. 
Haight,  3  Mack.  (D.  C.)  21. 

Hichigan.  Graves  v.  Wright,  53 
Mich.  425,  10  N.  W.  120. 

Ohio.  Mitchell  v.  Singletary,  10 
Ohio  201. 


Tennessee.     Eberhardt  ▼.  Wood,  74 
Tenn.  (6  Lea)  467. 

Wisconsin.  Thomas  y.  Jones,  30 
Wi9.  124. 

2Shepard  v.  Abbott,  137  Mas6.  224; 
Thomas  v.  Jones,  30  Wis.  124. 

3Birkett  v.  Columbia  Bank,  105  U. 
S.  345,  40  L.  ed.  231;  In  re  Monroe. 
114  Fed.  308;  Hughes  v.  Clark,  100 
HI.  App.  107;  Smith  v.  Hill.  232  Mass. 
188,  2  A.  L.  R.  1667,  122  N.  E.  310; 
Columbia  Bank  y.  Birkett,  174  N.  Y. 
112,  102  Am.  St.  Rep.  478,  66  N.  E. 
652  [affirmed,  Birkett  v.  Columbia 
Bank,  105  U.  S.  345,  40  L.  ed.  231]. 
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revocation  of  the  discharge.*  If  the  bankrupt  knows  that  a  note 
has  been  discounted  at  a  certain  bank,  and  schedules  such  note  in 
the  name  of  the  original  payee,  and  the  bank  has  no  notice  or 
actual  knowledge  of  the  proceedings  in  bankruptcy,  such  note  is 
not  barred  by  such  discharge.' 

The  fact  that  the  debt  was  omitted  in  good  faith  does  not  bring 
it  within  the  operation  of  the  discharge.*  On  the  other  hand,  a 
debtor  to  whom  no  notice  of  an  assignment  has  been  given  is  pro- 
tected if  he  gives  notice  to  the  original  creditor,^  especially  if  such 
debt  has  been*  reduced  to  judgment  and  notice  has  been  given  to 
the  judgment  creditor  of  record.* 


4Blrkett  v.  Columbia  Bank,  105  U. 
8.  345,  40  L.  ed.  231  [affirmin<^.  Co- 
lumbia Bank  v.  Birkett,  174  N.  Y.  112, 
102  Am.  St.  Rep.  478.  66  N.  E.  652]. 

'The  finding  of  the  trial-court  is 
that  the  defendant  'had  no  notice  or 
actual  knowledge,  or  other  knowledge, 
of  said  proceedings  in  bankruptcy 
prior  to  the  diHoharge  of  the  bank- 
rupt therein.'  This  is  made  more  defi- 
jnte  as  to  time  by  the  court  of  ap- 
peals. Defendant  in  error,  upon  mak- 
ing an  inquiry  by  letter  November  6, 
1800,  about  Rustsell  &  Birkett,  was 
informed  that  they  had  gone  through 
bankruptcy,  and  subsequently  (No- 
vember 17th),  the  Northern  district 
was  given  as  the  district  of  the  pro- 
ceedings. The  discharge  was  Septem- 
ber 12,  1800.  Knowledge,  therefore, 
it  is  contended,  came  to  defendant  in 
error  in  time  to  prove  its  claim  (sec- 
tion 66),  and  to  move  to  revoke  the 
discharge  of  the  bankrupt  (section 
15).  It  is  hence  argued  that  defend- 
ant in  error  mmt  be  held  to  have  had 
'actual  knowledge  of  the  proceedings 
in  bankruptcy,'  as  those  words  of  sec- 
tion 17  must  be  construed.  We  do  not 
think  80,  nor  is  that  construction  sup- 
ported by  the  other  provisions  of  the 
law  urged  by  plaintiff  in  error.  Actual 
knowledge  of  the  proceedings  contem- 
plated by  the  section  Is  a  knowledge 
in  time  to  avail  a  creditor  of  the 
benefits  of  the  law — in  time  to  give 
him  an  equal  opportunity  with  other 


creditors — not  a  knowledge  that  may 
come  so  late  as  to  deprive  him  of  par- 
ticipation in  the  administration  of  the 
alTuirs  of  the  estate  or  to  deprive  him 
of  dividends  (section  65).  The  pro- 
visions of  the  law  relied  upon  by 
plaintiff  in  error  are  for  the  benefit 
of  creditors,  not  of  the  debtor.  That 
the  law  should  give  a  creditor  •  reme- 
dies against  the  estate  of  a  bankrupt, 
notwithstanding  the  neglect  or  de- 
fault of  the  bankrupt,  is  natural.  The 
law  would  be,  indeed,  defective  with- 
out them.  It  would  also  be  defective 
if  it  permitted  the  bankrupt  to  ex- 
periment with  it— to  so  manage  and 
use  its  provisions  as  to  conceal  his 
estate,  deceive  or  keep  his  creditors  in 
ignorance  of  his  proceedings  without 
penalty  to  him.  It  ia  easy  to  see 
what  results  such  looseness  would 
permit — what  preference  could  be  ac- 
complished and  covered  by  it."  Birkett 
y.  Columbia  Bank,  105  U.  S.  345,  40 
L.  ed.  231  [affirming,  Columbia  Bank 
▼.  Birkett,  174  N.  Y.  112,  102  Am.  St. 
Rep.  478,  66  N.  E.  6521. 

I  Columbia  Bank  v.  Birkett,  174  N. 
Y.  112,  102  Am.  St.  Rep.  478,  66  N. 
E.  652  lafflrmed,  Birkett  ▼.  Columbia 
Bank,  105  U.  S.  345,  40  L.  ed.  231]. 

•  Santa  Rosa  Bank  y.  White,  130 
Cal.  703,  73  Pac.  677. 

TMorency  y.  Landry,  —  N.  IT.  — ^ 
106  Atl.  856. 

tMorency  y.  Landry,  —  N.  H.  — , 
106  AtL  866. 
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If  the  creditor  has  actual  knowledge  o£  the  proceedings  in  bank- 
ruptcy, his  claim  is  barred  by  discharge  even  if  omitted  from  the 
schedule.*  If  the  creditor  has  actual  notice  of  the  proceedings  in 
bankruptcy,  in  time  to  present  his  claim  and  to  take  part  in  the 
administration  of  the  bankrupt's  estate,  it  makes  no  difference 
how  such  knowledge  or  notice  is  acquired^*  A  note  is  barred  by 
discharge,  which  is  scheduled  by  the  debtor  as  being  held  by  the 
original  payee,  although  he  knows  it  has  been  transferred  if  the 
transferee  has  actual  knowledge  of  the  proceedings  in  bankruptcy." 

By  reason  of  the  special  provision  of  subdivision  5  of  section  70a 
of  the  bankrupt  act  of  1898,  the  right  of  the  bankrupt  who  has 
paid  the  cash  surrender  value  of  his  life  insurance  policies  to  the 
trustee,  to  hold  such  policies  free  from  the  claims  of  the  creditors, 
is  limited  to  the  creditors  who  participate  in  the  distribution  of  his 
estate  under  the  bankniptcy  proceedings;  and  he  can  not  hold 
such  policies  free  from  the  claims  of  other  creditors,  even  if  they 
had  notice  of  the  bankruptcy  proceedings  and  even  if  they  pre- 
sented their  claims,  but  subsequently,  on  their  own  application,  had 
such  claims  expunged  from  the  list  of  claims  and  received  no  divi- 
dends thereon.^'  If  the  debt  is  not  listed  in  the  schedule  it  is  for 
the  debtor  to  show  affirmatively  that  the  creditor  had  actual  notice 
of  the  bankruptcy  proceedings,  to  make  the  discharge  operative  as 
to  such  debt.^' 

§3154.  Defective  description  as  omisrion.  The  fact  that  the 
schedule  of  debts  uses  the  initial  of  the  creditor,  instead  of  his 
Christian  name,^  or  that  it  refers  to  the  debt  as  an  open  account, 
instead  of  referring  to  it  as  a  judgment  in  which  such  open  account 


t  Alabama.  Davis  v.  Findley,  — 
Ala.  — ,  78  So.  869. 

gaum.  Zhnmerman  v.  Ketchmn,  '66 
Kan.  98,  71  Pac.  264;  Inge  v.  Still- 
well,  88  Kan.  33,  42  L.  R.  A  (K.S.) 
1003,  127  Pac.  027. 

Kentncky.  Jone&  \.  tVaittt,  115  Ky. 
556,  74  S.  W.  249;  Dyciis  v.  Brown, 
135  Ky.  140,  28  L.  R.  A.  (N.S.)  190, 
121  S.  W.  1010. 

OUo.  Knapp  v.  Harold,  1  Ohio  C.  C. 
(N.S.)  469,  15  Ohio  C.  D.  213. 

10  Davis  ▼.  Findley,  —  Ala.  — ,  78 
So.  869. 


11  Fider  v.  Mannheim,  78  Minn.  309, 
81  N.  W.  2. 

» Andrews  v.  Nix,  246  U.  S.  273, 
62  L.  ed.  711  [affirming,  88  N.  J.  L. 
718,  96  Atl.  1102]. 

IS  Sloan  ▼.  Qrollman,  113  Md.  192, 
77  Atl.  577;  Smith  v.  HilL  232  Mf>«e. 
188,  2  A.  L.  R.  1667,  122  N.  E.  310; 
Wineman  y.  Fisher,  135  Mich.  604,  98 
N.  W.  404;  Caimenson  y.  Moudry,  137 
Minn.  123,  162  N.  W.  1076. 

See  §3165. 

IKreitlein  y.  Ferger,  238  U.  S.  21, 
59  L.  ed.  1184;  Qatliff  y.  Mackey  (K7.), 
104  S.  W.  379. 
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Mas  merged,^  or  that  there  is  a  slight  discrepancy  between  the 
amount  set  forth  in  the  schedule  and  the  amount  actually  due,' 
does  not  amount  to  an  omission  of  the  debt  from  the  schedule. 

Misspelling  the  name  of  the  debtor,^  or  giving  his  address  as 
** unknown'*  when  in  fact  it  is  known,*  or  giving  his  address  as  in 
a  city  in  which  he  docs  not  live,*  or  giving  his  street  and  number 
but  omitting  the  city  of  his  residence,^  have  been  held  equivalent 
to  omitting  the  claim  from  the  schedule. 

§3155.  Debts  due  to  United  States  and  state.  Under  the  bank- 
rupt act  of  18G7,  a  discharge  barred  **all  debts,"  with  certain  ex- 
ceptions. It  was  held  that  this  statute  did  not  include  debts  due 
to  the  United  States,  even  if  such  debts  were  not  expressly  ex- 
cepted from  the  operation  of  such  discharge.^  It  was  generally 
held  that  debts  due  to  a  state  were  not  barred  by  a  discharge.^ 

The  present  bankrupt  act  expressly  excepts  debts  **due  as  a  tax 
levied  by  the  United  States,  the  state,  county,  district,  or  munici- 
pality" in  which  the  debtor  resides.  It  does  not  provide  for  other 
debts  due  to  the  United  States  or  a  state.*  Accordingly,  a  debt  due 
on  the  bond  of  a  contractor  to  the  United  States  is  barred  by  a 
discharge  in  bankruptcy,*  as  it  is  not  a  tax.  A  judgment  for  costs 
in  a  criminal  prosecution  is  not  a  tax,  and  accordingly  it  is  barred 
by  a  discharge  in  bankruptcy.* 


iKreitlein  v.  Ferger,  238  U.  S.  21, 
50  L.  ed.  1184. 

SKreitlein  v.  Ferger,  238  U.  S.  21, 
50  L.  ed.  1184. 

4  Custard  v.  Wigderson,  130  Wis. 
412.  110  N.  W.  263. 

SBirkett  y.  Columbia  Bank,  105  U. 
8.  345,  40  L.  ed.  231;  Miller  v.  Guasti, 
220  U.  S.  170.  57  L.  ed.  173. 

A  bankrupt  who  gives  his  creditor's 
address  as  **unknown"  is  not  protected 
unless  be  has  used  due  diligence  in 
attempting  to  ascertain  such  address. 
Pope  joy  V.  Diedrich,  —  Colo.  — ,  180 
Pac.  841. 

<  Marshall  v.  English- American  Loan 
&  Trust  Co.,  127  Ga.  376,  56  S.  E.  440. 

7  Troy  v.  Rudnick,  108  Mass.  563, 
85  N.  E.  177. 

1  To  the  same  effect,  see  United 
Stale«  V.  Wilson,  21  U.  S.  (8  Wheat.) 
253,   5   L.   ed.    610;    United   States   ▼. 


Herron,  87  U.  S.  (20  WaU.)  251,  22 
L.  ed.  275;  Smith  ▼.  Hodson,  50  Wis. 
270,  6  N.  W.  812. 

2  State  Y.  Shelton,  47  Conn.  400; 
Johnson  v.  Auditor,  78  Ky.  282;  Saun- 
ders V.  Commonwealth,  51  Va.  (10 
Gratt.)  404. 

Contra,  State  v.  Walsh,  2  Gill  &  J. 
(Md.)  406. 

3  United  States  ▼.  Illinoia  Surety 
Co.,  226  Fed.  653;  McPhee  ▼.  United 
States,  64  Colo.  421, 174  Pac.  808;  Owen 
V.  United  States,  —  Colo.  — ,  174  Pac. 
816;  Olds  y.  Forrester,  126  la.  456, 
102  N.  W.  410. 

4  United  States  ▼.  Illinois  Surety 
Co.,  226  Fed.  653;  McPhee  v.  United 
States,  64  Colo.  421, 174  Pac.  808;  Owen 
V.  United  States,  —  Colo.  — ,  174  Pac. 
816. 

■  Olds  ▼.  Forrester,  126  la.  456,  102 
N.  W  410. 
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§  3156.  Qeneral  effect  of  discharge.  By  the  express  provisions 
of  section  17  of  the  bankrupt  act  of  1898,^  a  discharge  in  bank- 
ruptcy releases  a  bankrupt  from  all  of  his  provable  debts  except 
those  which  are  specifically  excepted  by  statute.*  The  exceptions 
have  been  discussed  in  detail  elsewhere.*  It  is  generally  said  that 
the  discharge  does  not  extinguish  the  debt  itself.*  The  pre-existing 
debt  has  sufficient  legal  effect  to  serve  as  a  consideration  for  a  sub- 
sequent promise  to  pay  it.'  If  eviction  may  be  had  for  non-pay- 
ment of  rent,  a  discharge  in  bankruptcy  is  a  bar  to  an  action  to 
recover  rent;  but  such  proceeding  is  not  a  payment  of  the  rent, 
and  it  does  not  prevent  eviction  for  non-payment.*  While  it  has 
been  said  that  a  discharge  in  bankruptcy  extinguishes  the  debt,^ 
this  statement,  from  the  context,  means  that  an  express  promise  to 
pay  such  debt  is  necessary;  and  that  a  part  payment  upon  such 
prior  debt  is  not  sufficient.*  It  is  said  that  a  discharge  in  bank- 
ruptcy releases  the  bankrupt,  so  that  a  prior  creditor  can  not  bring 
an  action  to  set  aside  a  prior  fraudulent  conveyance,*  but  this 


1  See  §  3131. 

2  United  States.  In  re  Julius,  217 
I'ed.  3,  L.  n.  A.  1915C,  89. 

Florida.  Bluthenthal  v..  Jones,  51 
ria.  396,  120  Am.  St.  Rep.  181,  41  So. 
533  [affirmed,  Bluthenthal  v.  Jones, 
:03  U.  S.  64,  62  L.  ed.  390]. 

Ceorsia.  Morris  v.  Perkins,  148  Ga. 
i3r)4,  97  S.  E.  526. 

Illinois.  Nelson  v.  Petterson,  229 
111.  240,  13  L.  R.  A.  (N.S.)  912,  82  N. 
E.  229. 

Kanaas.  First  National  Bank  v. 
Hoffman,  102  Kan.  465,  171  Pac.  13. 

Kentucky.  Dycus  v.  Brown,  135  Ky. 
140,  28  L.  R.  A.  (N.S.)  190,  121  S. 
W.  1010. 

Maine.  Gordon  v.  Texas  Co.,  —  Me. 
— ,  109  Atl.  368. 

Massachusetts.  Barry  v.  New  York 
Holding  &  Construction  Co.,  229  Mass. 
308,  118  N.  E.  639. 

Mississippi.  Alabama  Great  South- 
ern Ry.  Co.  V.  Crawley,  118  Miss.  272, 
79  So.  94. 

Montana.  Rate  v.  American  Smelt- 
ing &  Refining  Co.,  56  Mont.  277,  184 
Pac.  478. 


New  Hampshire.  Morency  v.  Lan- 
dry, —  N.  H.  ^,  108  Atl.  866. 

South  Dakota.  Drake  v.  Vernon,  26 
S.  D.  354,  128  N.  W.  317. 

West  Virginia.  Ruhl-Koblegard  Co. 
V.  Gillespie,  61  W.  Va.  584,  10  L.  R.  A. 
(N.S.)  306,  56  S.  E.  898. 

Wisconsin.  Jefferson  Transfer  Co. 
V.  Hull,  166  Wis.  438,  166  N.  W.  1. 

3  See  §§  3142  et  seq. 

4  Sound  Credits  Co.  v.  Powers,  100 
Wash.  668,  171  Pac.  1031. 

See  §§3166  et  seq. 
B  See  §§632  and  3166. 

•  Carter  v.  Sutton,  147  Ga.  496,  94 
S.  E.  760. 

TNeedham  y.  Matthewson,  81  Kan. 
340  [sub  nomine,  Matthewson  v.  Need- 
ham,  26  L.  R.  A.  (N.S.)  274,  106  Pac. 
436]. 

See  also.  Rate  v.  American  Smelting 
&  Refining  Co.,  56  Mont.  277,  184  Pac 
478. 

•  See  §3169. 

•  Ruhl-Koblegard  Co.  v.  Gillespie,  61 
W.  Va.  684,  10  L.  R.  A.  (N.S.)  305, 
56  S.  E.  898. 
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means  that  the  right  of  bringiDg  such  suit  is  in  the  trusteeJ*  A 
debt  which  is  barred  by  a  discharge  in  bankruptcy  can  be  used  as 
a  set-off  according  to  some  authorities,^^  though  not  according  to 
others." 

If  a  discharge  in  bankruptcy  is  granted,  it  has  retroactive  effect 
and  relates  to  the  date  of  the  adjudication,"  since,  by  the  terms  of 
the  statute,"  it  discharges  provable  debts,  and  since  provable  debts 
are  those  which  exist  at  the  time  of  the  filing  of  the  petition."  The 
fact  that  an  application  for  a  discharge  is  once  refused  upon  the 
objection  of  certain  creditors,  does  not  prevent  a  subsequent  dis- 
charge from  operating  as  a  bar  against  the  claims  of  such  creditors." 

In  order  to  prevent  a  discharge  from  operating  as  a  bar,  such 
creditors  must  show  that  their  debts  fall  within  one  of  the  classes 
of  exceptions  specified  in  the  statute.".  The  fact  that  the  petition 
in  bankruptcy  sets  up  two  or  more  grounds  of  bankruptcy,  one  of 
which  is  of  a  sort  which  will  prevent  a  discharge,  does  not  prevent 
a  discharge  given  in  such  proceeding  from  having  full  legal  effect," 
at  lefist  if  the  decree  of  bankruptcy  does  not  show  that  it  was  ren- 
dered upon  the  ground  which  would  prevent  the  granting  of  the 
discharge." 

The  validity  and  effect  of  a  discharge  depends  on  the  provisions 
of  the  law  under  which  it  was  given  and  not  on  the  provisions  of 
any  former  law.  The  fact  that  certain  debts  existed  under  the 
bankrupt  act  of  1867  and  could  not  be  barred  by  a  discharge  ob- 
tained thereunder,  and  were  kept  alive  by  subsequent  judgment, 
does  not  prevent  them  from  being  barred  by  a  discharge  obtained 
under  the  bankrupt  act  of  1898,  if  by  the  terms  of  such  act  they 
would  be  barred.^  A  discharge  was  refused  to  a  debtor  in  a  state 
insolvent  court.  The  cause  of  such  refusal  did  not  appear  on  the 
record,  and  it  might  have  been,  by  virtue  of  a  provision  in  the 
state  statute  controlling  such  proceedings,  because  the  debtor's 
assets  did  not  make  more  than  fifty  per  cent,  of  the  proved  claims, 

10  See  §  3168.  120  Am.  St.  Rep.  181,  13  L.  R.  A.  (N. 

11  Wilson  V.  Kelly,  10  S.  Car.  216.  S.)  629,  41  So.  633. 

12  Francis  y.  Dodsworth,  4  C.  6.  202.  17  See  §§3142  ei  seq. 

13Morri6  ▼.  Perkins,  148  Ga.  654,  97  liJn  re  Julius,  217  Fed.  3,  L.  R.  A. 

S.  E.  626;  Rate  ▼.  American  Smelting  1916Q  89. 

&  Refining  Co.,  66  Mont.  277,  184  Pac  » In  re  Julius,  217  Fed.  3,  L.  R.  A. 

478.  1916C,  89. 

14  See  §  3131.  » In  re  Hernnan,  106  Fed.  987,  46 

11  See  13137.  C.  C.  A.  77  [affirming,  102  Fed.  763]. 

ISBluthenthal  y.  Jones,  61  Fla.  396, 
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and  a  majority  of  his  creditors  in  number  and  value  would  not 
consent  to  his  discharge.  Such  refusal  was  held  not  to  be  such  an 
adjudication  as  to  prevent  a  discharge  thereafter  given  him  by  a 
federal  court  of  bankruptcy  from  barring  debts  owing  by  him  when 
such  discharge  was  refused  by  the  state  court,*^ 

Whether  the  discharge  bars  the  debt  in  question  must  be  deter- 
mined in  the  first  instance  by  the  court  in  which  an  action  on  the 
debt  is  pending.  The  question  whether  a  debt  is  contracted  by 
fraud  may  be  passed  upon  by  a  state  court  whenever  such  question 
comes  before  it,  but  its  action  is  not  necessarily  conclusive  upon  the 
federal  court.  Under  a  petition  to  the  court  of  bankruptcy  for  an 
injunction  against  issuing  or  serving  execution  on  a  judgment  of  a 
state  court,  the  adjudication  of  the  state  court  that  such  debt  was 
created  by  the  bankrupt's  fraud  was  not  conclusive  on  the  bank- 
rupt court.^ 

After  a  discharge  in  bankruptcy  has  been  granted,  a  state  court 
may,  nevertheless,  render  judgment  for  the  purpose  of  fixing  the 
claim  as  a  provable  debt,  or  for  the  purpose  of  fixing  the  liability 
of  sureties  and  the  like ;  and  rights  of  the  bankrupt  are  sufiiciently 
protected  if  the  judgment  provides,  by  its  terms,  that  it  shall  not 
be  enforced  against  the  bankrupt  but  that  it  shall  be  operative  only 
as  evidence  of  a  claim  against  his  estate  and  the  like.^ 

§  3157.  Domestic  and  foreign  discharges.  A  discharge  given 
under  the  act  of  1898  is  valid  throughout  the  United  States.^  A 
discharge  in  bankruptcy  which  is  granted  by  a  court  of  the  United 
States,  is  a  bar  in  an  action  brought  in  a  court  of  the  United  States 
or  in  any  of  the  state  courts.^  A  discharge  in  bankruptcy  which  is 
given  by  the  courts  of  one  nation  is  not  a  defense  to  an  action 
brought  in  another  nation,*  at  least  if  the  creditor  was  domiciled, 


21  Dean  v.  Justice,  etc.,  173  Mass. 
453,  63  N.  E.  803. 

a  Knott  V.  Putnam,  107  Fed.  907. 

a  Barry  v.  New  York  Holding  & 
Construction  Co.,  229  Mass.  308,  118 
N.  E.  639. 

See  also,  Bosworth  v.  Pomeroy,  112 
Mass.  293. 

1  Hanover  National  Bank  v.  Moyses, 
186  U.  S.  181,  46  L.  ed.  1113 

2Buiz  y.  Eickerman,  5  Fed.  790; 
Morency  v.  Landry,  —  N.  H.  — ,  103 
AiL   855;   Moore  y.   Horton,  32  Hun 


(N.  Y.)  393;  Pattfeon  y.  Wilbur,  10 
R.  I.  448. 

Contra,  Mt^Dougall  y.  Pag^e,  65  Vt. 
187,  45  Am.  Bep.  602. 

See,  A  Discharge  in  Insolvency,  and 
Its  Effect  on  Non-residents,  by  HoJIis 
R.  Bailoy,  6  Harvard  Law  Review,  340. 

SGibbs  y.  Societe  Industrielle  et 
Commerciale  des  Metaux,  25  Q.  B.  D. 
399;  New  Zealand  Loan  &  Mercantile 
Agency  Co.  v.  Morrison  [1898],  A.  C. 
349. 

See  also,  Morency  y.  Landry,  —  N. 
H.  — ,  108  Ail.  856. 
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at  the  time  of  the  bankruptcy  proceedings,  in  the  nation  in  the 
courts  of  which  it  is  sought  to  enforce  the  claim  and  in  which  such 
discharge  is  pleaded.^ 

§  3158.  Discharge  as  affecting  liens.  Discharge  in  bankruptcy 
is  generally  said  to  be  merely  a  bar  to  an  action  upon  the  debts  of 
the  bankrupt  affected  thereby,  in  which  it  is  sought  to  enforce  a 
personal  liability.  It  does  not  amount  to  a  discharge  on  the  debt 
itself.  Accordingly,  if  a  creditor  has  obtained  a  valid  lien,^  as  by 
attachment,^  or  by  garnishment,'  or  by  judgment,^  or  by  levy,*  or 
by  mechanic's  lien,*  such  lien  is  in  no  way  affected  by  a  subsequent 


4Morenc7  v.  Landry,  —  N.  H.  — , 
108  AtL  865. 

1  Arkansas.  Gray  y.  Bank,  137  Ark. 
232,  208  S.  W.  302. 

CalifomUu  Bridge  v.  Kedon,  183 
Cal.  493,  43  L.  R.  A.  (N.S.)  404,  126 
Pac.  149. 

Georgia.  Dozier  t.  McWhorter,  113 
Ga.  584,  39  S.  E.  106;  Evans  ▼.  Roun- 
saville,  115  Ga.  684,  42  S.  E.  100;  Mc- 
Call  ▼.  Herring,  116  Ga.  235,  42  S.  E. 
468;  Phihnon  t.  Marehall,  116  Ga.  81L 
43  S.  E.  48;  McBride  v.  Gibbs,  148  Ga. 
380,  96  S.  E.  1004. 

Maryland.  Frey  v.  McGaw,  127  Md. 
23,  L.  R.  A.  1916D,  113,  95  Atl.  960. 

Minnesota.  Gregory  Co.  v.  Cale,  115 
Minn.  508.  37  L.  R.  A.  (N.S.)  156,  133 
K.  W.  75. 

Nebraska.  Paxton  v.  Scott,  66  Neb. 
385.  92  N.  W.  611. 

North  Dakota.  John  Leslie  Paper 
Co.  V.  Wheeler,  23  N.  D.  477,  42  L.  R. 
A.  (N.S.)  292,  137  N.  W.  412. 

New  Jersey.  Taylor  ▼.  Taylor,  69 
K.  J.  Eq.  86,  45  Atl.  440. 

New  York.  Storm  v.  Waddell,  2 
Sandf.  (N.  Y.  Ch.)  494;  Macy  v.  Jor- 
dan, 2  Denio  (N.  Y.)  570;  Lowry  v. 
Morrison,  11  Paige  (N.  Y.  Ch.)  327. 

Pennsylyania.  Woods  ▼.  Klein,  223 
Pa.  St.  256,  72  Atl.  523. 

Wisconsin.  Bank  y.  Elliott,  109 
Wis.  648,  85  N.  W.  417. 

Slhiited  States.  In  re  Blumberg,  94 
Fed.  476. 


Arkansas.  Gray  v.  Bank,  137  Ark. 
232,  208  S.  W.  302. 

Connecticut.  Wakeman  v.  Throck- 
morton, 74  Conn.  616,  51  AtL  554. 

Maine.  Stickney  A  Babcock  Coal  Co. 
V.  Goodwin,  95  Me.  246,  85  Am.  St. 
Rep.  408,  49  Atl.  la*)!). 

New  Hampshire.  Rochester  Lumber 
Co.  V.  Locke,  72  N.  H.  22,  54  Atl.  7a5. 

North  Dakota.  Powers  Dry  Goods 
Co.  V.  Nelson,  10  N.  D.  580,  58  L.  R. 
A.  770,  88  N.  W.  703. 

Apparently  contra.  Wood  v.  Carr, 
115  Ky.  303,  73  S.  W.  762. 

3  Gray  v.  Bank,  137  Ark.  232,  208  tS. 
W.  302;  Marx  v.  Hart,  1G6  Mo.  603, 
89  Am.  St.  Rep.  715.  66  S.  W.  260. 

4  Arkansas.  Gray  v.  Bank,  137  Ark. 
232,  208  S.  W.  302. 

Georgia.  Doner  v.  McWhorter,  113 
Ga.  584,  30  S.  E.  106;  McBride  v. 
Gibbs,  148  Ga.  380,  96  S.  E.  1004. 

Minnesota.  Gregory  Co.  y.  Cale,  115 
Minn.  508,  37  L.  R.  A.  (N.S.)  156,  133 
N.  W.  75. 

North  Dakota.  John  Leslie  Paper 
Co.  V.  Wheeler,  23  N.  D.  477.  42  L,  R. 
A.   (N.S.)  292,  137  N.  W.  412. 

SFrazee  v.  Nelson,  179  Mass.  456,  88 
Am.  St.  Rep.  391,  61  N.  E.  40;  Pink- 
hard  y.  Willis,  24  Tex.  Civ.  App.  69, 
57  S.  W.  891. 

•  Seibel  v.  Simeon,  62  Mo.  255;  Bas- 
sett  V.  Baird,  85  Pa.  St.  384. 
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discharge  of  the  debtor  in  bankruptcy.  Even  if  the  statute  pro- 
vides that  a  judgment  shall  be  marked  as  satisfied  of  record  when 
the  judgment  debtor  files  a  certified  copy  of  his  discharge  in  bank- 
ruptcy, such  statute  is  regarded  as  intended  to  prevent  such  judg- 
ment from  becoming  a  lien  upon  after-acquired  realty ;  but  it  is  not 
intended  to  affect  the  lien  of  such  judgment  as  it  existed  when  the 
bankruptcy  proceedings  were  instituted.^ 

However,  a  proceeding  in  the  nature  of  an  attachment  of  a 
salary  of  a  state  employe,  which  is  obtained  by  filing  a  judgment 
with  the  Secretary  of  State  in  accordance  with  the  local  statute, 
has  been  held  not  to  give  a  lien  upon  compensation  which  falls  due 
after  the  filing  of  the  petition  in  bankruptcy.* 

A  discharge  in  bankruptcy  does  not  affect  the  lien  of  a  mortgage 
which  is  not  an  unlawful  preference  under  the  bankrupt  act ;  •  and 
the  fact  that  the  interest  of  the  mortgagor  was  contingent  does  not 
prevent  his  title,  when  subsequently  acquired,  from  inuring  to  the 
benefit  of  the  mortgagee  if  the  mortgage  contained  a  covenant  of 
warranty.*  An  equitable  assignment  of  an  expectancy  for  the 
purpose  of  securing  a  debt  is  not  affected  by  the  fact  that  such 
debt  is  subsequently  barred  by  a  discharge  in  bankruptcy."  If  a 
testator  has  charged  a  devisee's  debts  upon  land  which  is  devised 
to  such  debtor,  such  lien  is  not  affected  by  a  subsequent  discharge 
of  the  debtor  in  bankruptcy.^^  A  discharge  in  bankruptcy  does  not 
prevent  either  a  creditor  ^'  or  the  trustee  in  bankruptcy  **  from  set- 
ting aside  conveyances  of  property  by  the  debtor  in  fraud  of  his 
creditors.  The  bankrupt  can  not  object  to  a  proceeding  against 
property  which   the  bankrupt  had  conveyed   fraudulently   before 


TJohn  Leslie  Paper  Co.  v.  Whoeler, 
23  N.  D.  477,  42  L.  R.  A.  (N.S.)  292, 
137  N.  W.  412. 

•  Jefferson  Transfer  Co.  v.  Hull,  168 
Wis.  438,  160  N.  W.  I. 

•  McBride  v.  Gibbs.  148  Oa.  380.  96 
S.  E.  1004;  Bisby  v.  Walker,  —  la.  — , 
169  N.  W.  467  [opinion  modified  on  re- 
hearing. 171  N.  W.  152] ;  Cook  v.  Far- 
ricgton,  104  Mass.  212. 

to  Bisby  v.  Walker,  —  la.  — ,  169 
N.  W.  467  [opinion  modified  on  re- 
hearing, 171  N.  W.  1521. 

11  Bridge  v.  Kedon,  163  Cal.  493,  43 
L.  R.  A.  (N.S.)  404,  126  Pac.  149. 


It  In  re  Fussell,  129  la.  498.  105  N. 
W.  503. 

13  United  States.  Moyer  v.  Dewey, 
103  U.  S.  301.  26  L.  ed.  394. 

Georgia.  Johnson  v.  Grocery  Co.,  112 
Ga.  449,  37  S.  E.  766. 

Minnesota.  Kvans  v.  Staalle,  88 
Minn.  253,  92  N.  W.  951. 

Nebraska.  Flint  v.  Chaloupka,  78 
Neb.  594,  13  L.  R.  A.  (N.S.)  309.  Ill 
N.  W.  465. 

Pennsylvania.  Deposit  National 
Bank  v.  Hay,  262  Pa.  St.  388,  105  Atl. 
463. 

14  In  re  Pierce,  103  Fed.  64. 
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bankruptcy.^'  If  a  debtor  has,  in  fraud  of  his  creditors,  conveyed 
land  which  was  not  within  the  jurisdiction  of  the  bankruptcy  court, 
the  grantee  can  not  set  up  the  discharge  of  the  debtor  as  a  defense 
against  a  suit  by  the  creditors  to  set  such  conveyance  asideJ*  If 
the  conveyance  is  made  after  bankruptcy,  however,  the  grantee  can 
set  up  the  bankrupt's  discharge  as  against  a  judgment  rendered 
after  such  discharge,  upon  a  liability  which  existed  prior  to  such 
dischargeJ^  A  discharge  in  bankruptcy  is  said  to  be  a  personal 
discharge,  while  a  creditor's  bill  to  set  aside  a  fraudulent  convey- 
ance is  a  suit  in  rem ;  and  accordingly  a  discharge  in  bankruptcy  is 
said  not  to  be  a  bar  to  such  suitJ*  On  the  other  hand,  it  is  held 
that  a  creditor  can  not  sue  after  a  discharge  in  bankruptcy  has 
been  granted,  to  set  aside  a  prior  fraudulent  conveyance,  on  the 
theory  that  the  right  to  bring  such  suit  is  in  the  trustee,  and  also 
on  the  theory  that  the  bankrupt  is  released  from  all  provable  debtsJ' 

Any  preference  obtained  within  the  four  months,  as  by  levy,* 
may  be  set  aside  on  direct  proceedings  by  the  trustee. 

Even  though  a  lien  exists,  a  discharge  in  bankruptcy  protects 
the  debtor  from  further  personal  liability.^'  If  no  lien  exists  a 
debt  is  barred,  even  though  no  exemptions  could  have  been  had 
against  a  judgment  rendered  thereon.  A  debt  for  the  purchase 
price  of  a  chattel  is  barred  by  bankruptcy  even  though  such  prop- 
erty could  not  have  been  held  as  exempt  against  such  debt." 

If  a  lien  can  be  enforced  only  by  a  proceeding  in  which  a  per- 
sonal judgment  is  obtained,  a  discharge  in  bankruptcy  to  the 
debtor  against  whom  such  judgment  must  be  obtained,  ad  a  pre- 
requisite to  enforcing  the  lien,  prevents  the  enforcement  of  such 
lien."  If  a  subcontractor  or  materialman  can  enforce  a  lien  against 
the  property  of  the  person  for  whom  such  work  has  been  done  or 
material  furnished,  only  on  paying  a  personal  judgment  against  the 
contractor,  the  discharge  of  the  contractor  in  bankruptcy  will  pre- 

W  Deposit    National    Bank    v.    Hay,  61  W.  Va.  584,  10  L.  R.  A.   (N.S.)  305, 

262  Pa.  St.  388,  105  Atl.  463.  58  S.  E.  898. 

« Flint  V.    Chaloupka,   78   Neb.    594,  »In    re    Francis -Valentine    Co.,    93 

13  L.  R.  A.  (N.S.)  309,  111  N.  W.  465.  Fed.  953. 

See  also,  Moyer  v.  Dewey,  103  U.  S.  21  First  National   Bank   v.  HofTman, 

301,  26  L.  ed.  394.  102  Kan.  465,  171  Pac.  13. 

n  Upshur  V.  Briscoe,  138  U.  S.  365,  See  S  — . 

34  L.  ed.  935.  M  Graham  v.  Richerson,  115  Ga.  10C2, 

It  Flint  V.  Chaloupka,  78  Neb.  594,  13  42  S.  E.  374. 

L.  R.  A.  (N.S.)  309,  111  N.  W.  465.  MPike  Bros.  Lumber  Co.  v.  Mitchell, 

19  Ruhl-Koblegard    Co.    y.    QilleBpie,  132  Ga.  675,  26  L.  R.  A.  (N.S.)  409,  64 

S.  E.  998. 
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vent  him  from  enforcing  fsmch  lien.^  An  assignment  of  future 
wages  is  generally  held  to  creata  a  lien  upon  such  future  wages  as 
earned;^  and  where  this  view  of  such  assignment  is  taken,  the 
subsequent  discharge  of  the  assignor  in  bankruptcy  does  not  affect 
such  lien,^  at  least  if  the  assignee  has  not  proved  his  claim.'^  In 
other  jurisdictions,  however,  it  is  held  that  such  assignment  does 
not  create  a  lien  until  the  wages  are  earned;^'  and  where  this 
theory  prevails,  the  discharge  of  the  assignor  in  bankruptcy  ex- 
tinguishes the  lien  created  by  such  assignment,  as  to  wages  which 
are  earned  thereafter.* 

If  an  action  is  brought  against  husband  and  wife,  who  own  com- 
munity property,  the  discharge  of  the  husband  in  bankruptcy  is  a 
defense,  both  to  himself  personally  and  to  the  community  prop- 
erty.* However,  it  is  held  that  if  property  is  held  by  the  entirety, 
the  discharge  of  the  husband  in  bankruptcy  prevents  the  creditor 
from  enforcing  sale  of  such  property  during  the  lifetime  of  the 
husband,  under  a  judgment  which  was  rendered  within  four  months 
before  proceedings  in  bankruptcy  were  begun.'^  A  judgment  which 
is  rendered  against  the  husband  may  be  enforced  against  property 
held  by  the  entirety  if  the  death  of  the  wife  has  vested  the  whole 


l*Pike  Bros.  Lumber  Co.  v.  Mitchell, 
132  Ga.  675,  26  L.  R.  A.  (N.S.)  400,  64 
S.  E.  998. 

»MalHn  v.  Wenham,  209  111.  252. 
101  Am.  St.  Rep.  233.  65  L.  R.  A.  602, 
70  N.  E.  564;  Monarch  Discount  Co. 
▼.  Chesapeake  &  O.  Ry.  Co.,  285  HI. 
233,  120  N.  E.  743;  Citizens'  Loan  Ab- 
Bociation  v.  Boston  &  Maine  R.  Co., 
196  Mass.  .528,  14  L.  R.  A.  (N.S.)  1025, 
82  N.  E.  696;  Raulins  v.  Levi,  232 
MasB.  42,  121  N.  E.  500. 

UMaUin  ▼.  Wenham,  209  111.  252, 
101  Am.  St.  Rep.  233,  65  L.  R.  A. 
602,  70  N.  E.  564;  Monarch  Discount 
Co.  V.  Chesapeake  &  Ohio  Ry.,  285  III. 
233,  120  N.  E.  743;  Citizens'  Loan  As- 
sociation V.  Boston  &  Maine  Ry.,  196 
Mass.  528,  14  L.  R.  A.  (N.S.)  1025,  82 
N.  W.  696;  Raulins  v.  Levi,  232  Mass. 
42,  121  N.  E.  600;  Rate  y.  American 
Smelting  &  Refining  Co.,  56  Mont.  277, 
184  Pac.  478. 

CI  Citizens'  Loan  Aflaociation  v.  Bos- 


ton &  Maine  Ry.,  196  Mass.  528,  14  L. 
R.  A.   (N.S.)    1025,  82  N.  E.  696. 

2«Levi  V.  Loevenhart,  138  Ky.  133, 
30  L.  R.  A.  (N.S.)  375,  127  S.  W.  748; 
Rate  V.  American  Smelting  &  Refining 
Co.,  56  Mont.  277,  184  Pac.  478;  Hupp 
V.  Union  Pacific  Railroad  Co.,  99  Neb. 
664,  L.  R.  A.  1916E,  247,  157  N.  W.  343. 

JtLevi  V.  Loevenhart-,  1.38  Ky.  133, 
30  L.  R.  A.  (N.S.)  375,  127  S.  W.  748; 
Rate  y.  American  Smelting  &  Refining 
Co.,  56  Mont.  277,  184  Pac.  478;  Hupp 
y.  Union  Pacific  Railroad  Co.,  99  Neb. 
654,  L.  R.  A.  1916E,  247,  167  N.  W. 
343. 

See  as  to  the  efTect  of  a  statutory 
proceeding  in  the  nature  of  an  attach- 
ment, Jefi'erson  Transfer  Co.  y.  Hull, 
166  Wis.  438,  166  N.  W.  1. 

30  Sound  Credits  Co.  y.  Powers,  100 
Wash.  668,  171  Pac.  1031. 

t1  Ades  y.  CapUn,  132  Md.  66,  L.  R. 
A.  1918D,  276,  103  Atl.  94. 
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estate  in  the  husband,  although  he  has  been  discharged  in  bank- 
ruptcy in  the  meantime.'* 

In  many  of  the  cases  in  which  this  question  has  been  raised,  the 
lien  was  created  more  than  four  months  before  the  institution  of 
bankruptcy  proceedings.^  However,  the  provision  of  the  bankrupt 
act  which  declares  levies  made  within  four  months  of  the  institu- 
tion of  bankruptcy  proceedings  to  be  void,  means  merely  that  the 
trustee  may,  by  taking  proper  steps,  have  such  levy  declared  void. 
If  the  trustee  does  not  attack  such  levy,  a  sale  thereunder  is  valid 
as  against  the  debtor.**  The  same  principle  applies  to  attachments 
which  the  trustee  does  not  attack.* 

§  3159.  Effect  on  liability  of  co^ebtor.  The  bankrupt  act  of 
1898  provides:  **The  liability  of  a  person  who  is  co-debtor  with,  or 
guarantor  or  in  any  manner  a  surety  for  a  bankrupt  shall  not  be 
altered  by  the  discharge  of  such  bankrupt."^  This  section  is  not 
affected  by  the  amendment  of  1903.  Accordingly,  a  discharge  does 
not  affect  the  liability  of  other  parties.*  The  bankruptcy  of  the 
principal  does  not  operate  as  a  discharge  of  the  surety.*  Even  in 
the  absence  of  a  specific  statute  the  discharge  of  'one  debtor  in 
bankruptcy  is  not  a  bar  to  an  action  against  those  who  were  jointly 
liable  with  him  on  contract.*     Hence,  the  discharge  of  a  maker 


ttFrey  v.  McGaw,  127  Md.  23,  L.  R. 
A.  1916D,  113,  95  Atl.  960. 

n  United  States.  In  re  Blumberg, 
94  Fed.  476. 

Georgia.  Evans  v.  Rounsaville,  115 
Qa.  684,  42  S.  E.  100;  Philmon  v. 
Marshall,  116  Ga.  811,  43  S.  E.  48. 

Maine.  Stickney  &  Babcock  Coal  Co. 
V.  Goodwin,  95  Me.  246,  85  Am.  St. 
Rep.  408,  49  Atl.  1039. 

Maryland.  Frey  v.  McGaw,  127 
Md.  23,  L.  R.  A.  1916D,  113,  95  Atl. 
960. 

North  Dakota.  John  Leslie  Paper 
Co.  V.  Wheeler,  23  N.  D.  477,  42  L. 
R.  A.   (N.S.)   292,  137  N.  W.  412. 

34Frazee  v.  Nelson,  170  Mass.  456, 
88  Am.  St.  Rep.  301,  61  N.  E.  40. 

*  Rochester  Lumber  Co.  v.  Locke,  72 
N.  H.  22,  64  Atl.  705. 

1  See  §  16  of  Act  of  1898. 

2  Polk  V.  Stephens,  118  Ark.  438,  176 
S.  W.  689;  First  National  Bank  v. 
Hoffman,  102  Kan.  405,  171  Pac.  13; 
Wilcox  V.  Hersch,  —  R.  I.  — ,  110 
AtL  409. 


Judgment  may  be  rendered  against 
all  the  obligors,  with  a  perpetual  stay 
of  execution  against  the  bankrupt. 
Wilcox  V.  Hersch,  —  R.  L  —,  110  Atl. 
409. 

J  Mace  V.  Wells,  48  U.  S.  (7  How.) 
272,  12  L.  ed.  698;  Leader  y.  Mat- 
tingly,  140  Ala.  444,  37  So.  270;  Empire 
State  Surety  Co.  v.  Des  Moines,  152 
la.  531,  131  N.  W.  870;  First  National 
Bank  v.  Hoffman,  102  Kan.  465,  171 
Pac.  13;  Wolfboro  Loan  k  Banking 
Co.  V.  Rollins,  195  Mass.  323,  81  N.  E. 
204. 

4  Illinois.  Sandusky  v.  Bank,  81  HI. 
3.53. 

Indiana.  Post  v.  Losey,  HI  Ind.  74, 
60  Am.  Rep.  677,  12  N.  E.  121. 

Kentucky.  Edwards  v.  Coleman,  9 
Ky.  (2  A.  K.  Mar.)  249. 

Massachusetts.  National  Bank  ▼. 
Sawyer.  177  Mass.  490,  83  Am.  St. 
Rep.  292,  59  N.  E.  76. 

New  Jersey.  Linn  v.  Hamilton,  34 
N   J.  L.  305. 
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does  not  discharge  the  indorser,'  even  if  the  note  in  question  is  not 
proved  as  a  claim  against  the  bankrupt's  estate.*  The  discharge  of 
a  partner  does  not  release  his  copartner.^ 

§  3160.  Surety  on  bond  conditioned  on  judgment  against  prin- 
cipal If,  how^ever,  the  surety  is  held  on  a  bond  whereby  he  is 
liable  only  in  case  judgment  is  rendered  against  his  principal^ 
strong  reasons  exist  for  holding  that  the  surety  is  not  liable  if  the 
principal  is  discharged  in  bankruptcy,  and  invokes  such  discharge 
in  the  action  in  which  such  bond  has  been  given  and  thereby  pre- 
vents judgment  from  being  rendered  against  him.  ''The  cases  are 
numerous  in  which  it  has  been  held,  and  we  believe  correctly,  that 
if  one  is  bound  as  surety  for  another  to  pay  any  judgment  that 
may  be  rendered  in  a  specified  action,  if  the  judgment  is  defeated 
by  the  bankruptcy  of  the  person  for  whom  the  obligation  is  as- 
sumed, the  surety  will  be  released.  The  obvious  reason  is  that  the 
event  has  not  happened  on  which  the  liability  of  the  surety  was  to 
depend."^  For  these  reasons  the  discharge  of  the  principal  in 
bankruptcy  has  been  held  to  discharge  the  surety  from  liability  on 
a  capias  bond,*  a  bond  in  attachment,*  or  a  bond  given  to  discharge 
a  garnishment,*  or  an  appeal  bond.' 

The  language  of  the  bankrupt  act,  however,  provides  expressly 
that  the  liability  of  a  surety  is  not  affected  by  the  discharge  of  the 
bankrupt;*  and  this  is  applied  in  many  jurisdictions  to  liabilities 
of  this  sort.'    The  reasons  for  holding  that  discharge  is  personal  to 


Ohio.  Childs  v.  Childa,  10  O.  S.  339, 
76  Am.  Dec.  512. 

Wisconsin.  Hill  v.  Trainer,  41)  Wis. 
537,  5  N.  W.  926. 

•  National  Bank  v.  Sawyer,  177  Mass. 
490,  83  Am.  St.  Rep.  292,  50  N.  E.  76. 

iKational  Bank  v.  Sawyer,  177  Mass. 
490,  83  Am.  St.  Rep.  202,  50  N.  E.  76. 

TAbentlroth  v.  Van  Dolsen,  131  U. 
S.  66,  33  L.  cd.  57;  Hill  v.  Trainer,  40 
Wis.  537. 

IWolf  V.  Stix,  99  U.  S.  1,  8,  25  L. 
ed.  300  [quoted  in  Goyer  Co.  v.  Jones, 
79  Miss.  253,  256,  30  So.  6511. 

JKeyes  v.  Bennett,  218  III.  625,  75 
N.  E.  1075;  Bryant  v.  Kinyon,  127 
Mich.  152,  53  L.  R.  A.  801,  86  N.  W. 
531;  Barber  ▼.  Rodgera,  71  Pa.  St.  362. 


3Braley  v.  Boomer,  116  Mass.  627; 
Johnson  v.  Collins,  117  Mass.  343. 

4Klipstein  v.  Allen-Miles  Co.,  136 
Fed.  385. 

8  Alabama.  Young  v.  Howe,  150  Ala. 
157,  43  So.  488. 

Georgia.  Odell  ▼.  Wootten,  38  Ga. 
224. 

Illinois.  House  v.  Schnadig,  235  Bl. 
301,  85  N.  E.  395. 

Mississippi.  Goyer  Co.  v.  Jones,  79 
Miss..  253,  30  So.  651. 

New  York.  Knapp  v.  Anderson,  71 
N.  Y.  466. 

North  Carolina.  Lafoon  v.  Kemer, 
138  N.  Car.  281,  60  S.  E.  654. 

•  See  §16,  Act  of  1808. 

TStull  v.  Beddeo,  78  Neb.  114,  14 
L.  R.  A.  (N.S.)  607,  110  N.  W.  861. 
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the  bankrupt  are  as  strong  in  a  ease  of  this  sort  as  in  any  other. 
Accordingly,  it  is  held  that  sureties  on  such  bonds,*  such  as  an 
attachment  bond,*  or  an  injunction  bond,^*  or  a  bond  for  redelivery 
of  goods  taken  on  execution,"  or  on  a  poor  debtor's  recognizance," 
are  not  released  by  the  discharge  of  their  principal  in  bankruptcy. 
Some  cases  reach  this  result  in  harmony  with  the  general  principles 
on  the  subject  by  holding  that  a  special  judgment,  pro  forma  only," 
or  a  judgment,  execution  on  which  is  perpetually  enjoined,"  should 
be  rendered  against  the  bankrupt  to  fix  the  liability  of  the  sureties. 
If  an  attachment  becomes  void,  as  being  an  invalid  preference, 
by  the  institution  of  proceedings  in  bankruptcy  within  four  months 
thereafter,  such  proceedings  in  bankniptcy  which  result  in  a  dis- 
charge to  the  bankrupt,  operate  as  a  discharge  of  the  surety  on 
his  bond."  The  discharge  of  the  surety  is,  however,  due  to  the 
invalidity  of  the  attachment,  and  not  primarily  to  the  discharge  of 
the  bankrupt." 


•  StuU  V.  Beddeo,  78  Neb.  114,  14 
L.  R.  A.   (N.S  )  507,  110  N.  W.  861. 

SFlagg  V.  Tyler,  6  Maes.  33;  Mc- 
Combs  V.  Allen,  82  N.  Y.  114. 

to  StuU  V.  Beddeo,  78  Neb.  114,  14 
L.  R.  A.   (N.S  )  507,  110  N.  W.  861. 

nPinkard  v.  Willis,  24  Tex.  Civ. 
App.  69,  57  S.  W.  891. 

12Caq)enter  v.  Goddard,  191  Mass. 
64,  76  N.  E.  953. 

IS  Rosenthal  v.  Nove,  175  Mass.  559, 
78  Am.  St.  Rep.  512,  56  N.  E.  884. 
(Judpn^oent  provided  for  by  statute.) 

14  United  States.  Hill  y.  Harding, 
130  U.  S.  699,  32  L.  ed.  1083. 

Connecticut.  Schunack  v.  Art  Metal 
Novelty  Co.,  84  Conn.  331,  80  Atl.  290. 

Michigan.  Brown  &  Brown  Coal  Co. 
v.  Antezak,  164  Mich.  110,  128  N.  W. 
774.  130  N.  W.  305. 

Pennsylvania.  United  States  Wind 
Engine  Co.  &  Pump  Co.  v.  North  Penn. 
Iron  Co.,  227  Pa.  St.  262,  75  Atl.  1094. 

Rhode  Island.  Butteriek  Publishing 
Co.  v.  E.  F.  Bowen  Co.,  33  R.  I.  40,  80 
Atl.  277;  Wilcox  v.  Hersch,  —  R.  I. 
— ,  110  Atl.  409. 

llCasady  v.  Hartzell,  171  la.  325. 
151  N.  W.  97;  Crook-Homer  Co.  v. 
Gilpin,  112  Md.  1,  28  L.  R.  A.  (N.S.) 
233,  75  Atl.  1049. 


II"  •  •  ♦  the  bankrupt  act 
(1898)  declares  that  attachments  or 
other  liens  obtained  at  any  time  with- 
in four  montlw  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  an 
insolvent  person  shall  be  deemed  null 
and  void  in  case  he  is  adjudicated  a 
bankrupt,  and  the  property  affected  by 
the  attachment  or  other  lien  shall  be 
deemed  wholly  discharged  and  re- 
leased from  the  same,  and  shall  pass 
to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt.  Now,  it  is  quite 
clear,  we  think,  if  no  bond  had  been 
filed,  the  attachment  having  issued 
within  four  months  prior  to  the  filing 
of  the  petition,  the  lien,  attachment, 
and  all  the  proceedings,  would  have 
been  null  and  void,  by  the  terms  and 
operation  of  the  bankrupt  act.  In  Hill 
v.  Harding,  130  U.  S.  703,  32  L.  ed. 
1084,  ""  *  *  ,  it  is  said  the  bond 
or  recognizance  takes  the  place  of  the 
attachment  as  a  security  for  the  debt 
of  the  attaching  creditor;  they  can 
not  dispute  the  election,  given  to  the 
debtor  by  statute,  of  substituting  the 
new  security  for  the  old  one. 

"In  Comer  v.  Mallory,  31  Md.  468, 
this    court    said    the    period    of    four 
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§  3161.  Partnership  and  individual  debts.  A  bankrupt  may  be 
discharged  from  his  liability  to  the  creditors  of  a  partnership  of 
which  he  is  a  member  by  a  discharge  given  in  bankruptcy  pro- 
ceedings affecting  himself  alone  if  due  notice  is  given  to  the  credi* 
tors  of  the  partnership^  Hence,  partnership  creditors  may  partici- 
pate in  individual  insolvency  and  bankruptcy  proceedings.^  Under 
a  state  statute  which  requires  a  creditor  who  accepts  a  dividend 
from  an  estate  assigned  for  the  benefit  of  creditors  to  release  the 
debtor  from  further  claims,  partnership  proceedings  will  relieve  the 
partners  from  their  partnership  and  individual  debts.  Hence,  the 
assignment  of  a  partnership  which   does  not  include  individual 


months  Avas  fixed  as  a  period  within 
which  no  preference  should  be  gained 
by  one  creditor  by  attacliment  over 
the  claims  of  other  creditors  of  the 
bankrupt.  And  the  law  effects  no 
hardships  in  dissolving  such  attach- 
ments, as  the  creditor's  claim  is  nob 
impaired,  and  he  is  only  deprived  cf 
a  lien  and  priority  that  he  might 
otherwise  obtain  to  the  prejudice  of 
other  creditors,  and  in  violation  of  the 
policy  of  the  law,  which  is  to  effect  a 
fair  and  equal  distribution  of  the 
property  of  the  bankrupt  among  all 
his  creditors. 

"It  is  also  quite  certain,  under 
both  the  decisions  and  the  terms  of 
the  bankrupt  act  itself,  that  if  the 
property  had  been  attached  within 
four  months  prior  to  the  filing  of  the 
petition,  and  the  defendant  had.  been 
adjudged  a  bankrupt,  it  would  have 
been  released  and  discharged;  and  if 
this  be  so,  there  can  be  no  reason  why 
the  bond  which  stands  in  the  place  of 
the  attachment  and  the  property 
should  not  be  relieved  and  released. 
Metcalf  Bros.  v.  Barker,  187  U.  S. 
174,  47  L.  ed.  126  •  •  •  ;  HiU  v. 
Harding,  130  U.  S.  699,  32  L.  ed.  108S, 
•  •  •  ;  Wolf  V.  Stix,  99  U.  S.  1, 
25  L.  ed.  309;  Randle  v.  Mellen,  67 
Md.  181.  8  AtL  673;  Hutchins  v. 
Taylor,    •    •    ♦    Fed.  Cas.  No.  6,963; 


Swan  y.  Littlefield,  4  Gush.  574; 
Curtis  V.  Bamum,  25  Conn.  370.  The 
recent  cases  of  House  v.  Schnadig,  235 
111.  304,  85  N.  E.  395,  and  A.  Klip- 
stein  &  Co.  v.  Allen -Miles  Co.,  •  »  ♦ 
136  Fed.  388,  are  in  point,  and  are 
somewhat  analogous  cases."  Crook- 
Homer  Co.  V.  Gilpin,  112  Md.  1,  28 
L.  R.  A.   (N.S.)   233,  75  Atl.  1049. 

1  United  States.  Tuckers  v.  Oxley, 
9  U.  S.  (5  Cranch)  34,  3  L.  .ed.  29; 
Lesser  v.  Gray,  236  U.  S.  70,  59  L. 
ed.  471 ;  Jarecki  Mfg.  Co.  v.  McElwaine, 
107  Fed.  249;  In  re  Diamond,  149  Fed. 
407;  Horner  v.  Hamner,  249  Fed.  134, 
L.  R.  A.  1918E,  465. 

California,  Hawley  v.  Campbell,  62 
Cal.  442. 

Kansas.  Inge  v.  Stillwell,  88  Kan. 
33,  42  L.  R.  A.  (N.S.)  1093,  127  Pac. 
527. 

Massachusetts.  Clarke  v.  Stanwood, 
166  Mass.  379,  34  L.  R.  A.  878,  44  N. 
E.  537. 

Minnesota.  Loomis  v.  Wallblom,  94 
Minn.  392,  69  L.  R.  A.  771,  102  N.  W. 
1114. 

New  Jersey.  Murphy  y,  Nidiolson, 
87  N.  J.  L.  278.  04  Atl.  62. 

Wisconsin.  Curtis  v.  Woodward,  58 
Wis.  409,  46  Am.  Rep.  647,  17  N.  W. 
328. 

2  aarke  y.  Stanwood,  166  Mass.  379, 
34  L.  R.  A.  378,  44  N.  E.  637. 
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property  is  void.*  If  in  individual  proceedings  a  discharge  is 
sought  which  will  affect  partnership  debts,  such  debts  must  be 
scheduled,^  notice  must  be  given  to  partnership  creditors,'  and  the 
petition  in  bankruptcy  and  the  petition  for  discharge  should  refer 
to  such  debts  and  ask  relief  therefrom.* 

In  other  jurisdictions  it  has  been  held  that  a  discharge  of  an 
individual  member  of  a  firm  does  not  bar  his  liability  on  partner- 
ship debts.' 

It  has  been  held  that  a  discharge  can  not  be  granted  to  an  indi- 
vidual partner  in  a  proceeding  against  the  partnership  only;  since 
the  individual  parties  are  not  parties,  their  individual  estates  are 
not  affected,  and  the  debts  of  the  partnership  are  therefore  not 
provable  claims  against  the  estates  of  the  individual  partners  in 
such  proceeding.'  On  the  other  hand,  it  has  been  held  that,  whether 
a  partnership  is  an  entity  distinct  from  its  members  or  not,  the 
debts  of  the  partnership  are  the  direct  and  primary  debts  of  the 
partners,  even  under  the  bankrupt  act;  and  that  it  would  be  in- 
consistent to  grant  a  discharge  from  a  partnership  debt  as  a  joint 
debt,  and  to  leave  the  partners  severally  liable  thereon.'  If  there 
is  no  agreement  between  the  partners  and  the  creditors  of  the 
partnership,  that  the  partners  shall  remain  personally  liable,  a  dis- 
charge of  the  partnership  in  bankruptcy  under  a  composition  agree- 
ment operates  as  a  discharge  of  the  individual  partners,^'  even  if 
the  creditors  had  believed  that  the  partners  would  remain  liable 
personally,  and  accordingly  had  insisted  upon  the  omission,  from 
the  composition  agreement,  of  a  provision  discharging  the  partners 
from  liability."    The  fact  that  the  partnership  does  not  ask  a  dis- 


3McCord-Brady  Co.  v.  Mms,  8 
Wyom.  258,  46  L.  R.  A.  737,  56  Pac. 
1003. 

4  In  re  Laughlin,  96  Fed.  689;  In  re 
Hartman,  96  Fed.  593. 

Sin  re  Laughlin,  96  Fed.  589;  In  re 
McFaun,  96  Fed.  592;  In  re  Russell, 
97  Fed.  32. 

•  In  re  McFaun,  96  Fed.  692. 

7  Glenn  v.  Arnold,  56  Cal.  631;  Per- 
kins V.  Fisher,  80  Ky.  11. 

•  In  re  Meyer,  98  Fed.  976,  39  C.  C. 
A.  368;  In  re  Barden,  101  Fed.  553; 
Strause  v.  Hooper,  105  Fed.  590;  In 
re  Hale,  107  Fed.  432  (involuntary 
proceedincrs) ;  In  re  Pincus,  147  Fed. 
621:  Iti  ro  Bertenshaw,  157  Fed.  363, 
17  L.  R.  A.   (N.S.)   886. 


As  to  the  property  and  effect  of  a 
bankruptcy  proceeding  against  a  part- 
nership, to  which  the  partners  are  not 
parties,  see  Francis  v.  McNeal,  228  U. 
S.  695,  L.  R.  A.  1915E,  706,  57  L.  ed. 
1029. 

•  Francis  v.  McNeal,  228  U.  S.  695, 
L.  R.  A.  1915E,  706,  57  L.  ed.  1029 
[overruling,  In  re  Bertenshaw,  157 
Fed.  363,  17  L.  R.  A.  (N.S.)  886,  and 
following  Vaccaro  v.  Security  Bank, 
103  Fed.  436]. 

10  Abbott  V.  Anderson,  265  111.  285, 
L.  R.  A.   1915F,  668,  106  N.  E.  782. 

11  Abbott  V.  Anderson,  265  111.  286, 
L.  R.  A.  1915F,  668,  106  N.  E.  782. 

"The  defendants  withdrew  their  ob- 
jections to  the  composition  upon  the 


5557 


Bankruptcy 


§3162 


charge  in  bankruptcy  proceedings  does  not  prevent  an  individual 
partner  from  instituting  voluntary  bankruptcy  proceedings  and 
from  seeking  a  discharge  from  liability  for  partnership  debtsJ^ 

A  discharge  given  to  a  partner  in  proceedings  in  bankruptcy  is 
a  defense  to  a  liability  due  from  him  to  the  other  partner,  growing 
out  of  the  partnership  transactions,  if  such  claim  was  a  provable 
debt  when  the  proceedings  were  begunJ'  If,  however,  such  obliga- 
tion was  not  a  provable  debt  when  the  proceedings  in  bankruptcy 
were  begun,^*  as  where  it  arose  out  of  a  judgment  rendered  after 
the  bankruptcy  proceedings  \vere  begun,^*  the  discharge  of  such 
partner  is  not  a  defense  thereto. 

§  3162.  Who  can  take  advantage  of  discharge  in  bankruptcy. 

A  discharge  in  bankruptcy  merely  gives  to  the  debtor  an  afiBrma- 
tive  defense  which  he  may  waive,  or  of  which  he  may  avail  himself 
at  his  election.  The  bankrupt  himself  may,  of  course,  use  his  dis- 
charge as  a  defense.^  Those  claiming  under  him  by  succession, 
such  as  his  widow,^  may  set  up  such  defense.  Other  persons  can 
not  compel  the  bankrupt  to  plead  the  discharge  if  he  does  not 
wish  to,  and  can  not  plead  it  to  protect  their  own  interests.'  A 
garnishee  can  not  take  advantage  of  the  fact  that  the  debtor  in  the 
original  action  has  been  discharged  in  bankruptcy,  if  such  debtor 
does  not  take  advantage  of  such  discharge.*    The  discharge  of  a 


proviso  being  Btricken  out,  and  when 
it  had  been  stricken  out  there  was 
nothing  to  which  the  objections  could 
apply.  The  objections  were  not  with- 
drawn upon  the  faith  of  any  agree- 
ment that  the  partners  should  remain 
individually  liable  for  any  deficiency, 
or  upon  any  agreement  that  the  law 
was  as  imderstood  by  the  referee  and 
the  court,  and  the  only  effect  of  strik- 
ing out  the  proviso  was  to  leave  the 
composition  to  have  its  legal  effect 
without  any  agreement  on  the  subject. 
We  do  not  find  any  ground  of  estop- 
pel against  the  complainant.  The 
examination  of  the  partners  had  shown 
that  some  of  them  were  solvent  and 
their  individual  assets  might  have 
been  drawn  into  the  administration, 
but  the  creditors  preferred  to  accept 
the  offer  of  composition  merely  from 
a  mistaken  view  of  the  law."    Abbott 


V.  Anderson,  265  111.  285,  L.  R.  A. 
ini5F,  668.  106  N.  E.  782. 

12norner  v.  ITamner,  249  Fed.  134, 
L.  R.  A.  1918E,  465. 

ISDycus  V.  Brown,  135  Ky.  140,  28 
L.  R.  A.  (N.S.)  190,  121  S.  W.  1010. 

14  Hefner  v.  Hefner,  26  S.  D.  74,  127 
N.  W.  634. 

« Hefner  v.  Hefner,  26  S.  D.  74,  127 
N.  W.  634. 

1  See  §  3156. 

2  Upshur  V.  Briscoe,  138  U.  S.  3a>, 
34  L.  ed.  931. 

3  Bush  V.  Stanley,  122  HI.  406,  13  N. 
E.  249;  George  Bohon  Co.  v.  Moren, 
151  Ky.  811,  152  S.  W.  944;  Alabama 
Great  Southern  Railway  Co.  v.  Craw- 
ley, 118  Miss.  272,  79  So.  94;  Marx  v. 
Hart,  166  Mo.  503,  89  Am.  St.  Rep. 
715,  66  S.  W.  260. 

4  Discharpe  of  debtor  does  not  af- 
fect  liability    of   garnishee.     Marx   v. 
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mortgagor  does  not  release  a  grantee  from  such  mortgagor  who  has 
assumed  and  agreed  to  pay  the  mortgage  debt.* 

§3163.  Other  forms  of  secondary  liability.  Discharge  of  a 
corporation  in  bankruptcy  does  not  release  the  directors  from  lia- 
bility for  corporate  debts,^  nor  does  it  relieve  stockholders  from 
such  liability.^ 

§3164.  Necessity  and  method  of  pleading  discharge.    If  the 

bankrupt  elects  to  avail  himself  of  his  discharge  as  a  defense,  he 
must  plead  his  discharge  in  the  action  against  him  on  the  claim  to 
which  he  seeks  to  interpose  his  discharge  as  a  defenseJ  If  the 
bankrupt  does  not  plead  his  discharge  properly  he  waives  the 
defense.^  If  the  debtor  does  not  attempt  to  plead  his  discharge 
until  after  verdict,  it  is  too  late  for  him  to  interpose  such  defense 
without  leave  of  the  trial-court.'  Still  more  clearly  is  it  too  late  if 
he  waits  till  after  final  judgment  and  then  attempts  to  avail  him- 
self of  his  discharge  as  a  defense.^  If  the  bankrupt  does  not  plead 
his  discharge  in  a  foreclosure  suit,  but  permits  judgment  to  be 
taken  therein,  he  can  not  plead  his  discharge  in  a  suit  based  upon 
the  foreclosure  decree  to  recover  the  balance  due  thereon.'  It  has 
been  said  that  a  bankrupt  who  fails  to  plead  and  prove  his  dis- 
charge in  bankruptcy  can  not  have  a  judgment  against  him  set 


Hart,  166  Mo.  503,  89  Am.  St.  Rep. 
715,  66  S.  W.  260;  Alabama  Great 
Southern  Railway  Co.  v.  Crawley,  118 
Miss.  272,  70  So.  94. 

•  Childs  V.  Childs,  10  O.  S.  339,  75 
Am.  Dec.  512. 

1 1n  re  Marshall  Paper  Co.,  102  Fed. 
872.  43  C.  C.  A.  38. 

It  does  not  relieve  them  in  equity. 
First  National  Bank  v.  Mfg.  Co.,  127 
Mass.  563. 

2  Way  V.  Barney,  116  Minn.  285,  38 
L.  R.  A.  (N.S.)  648,  133  N.  W.  801; 
Elsbree  v.  Burt,  24  R.  I.  322,  53  Ail. 
60. 

1  Maryland.  GriiBth  v.  Adams,  95 
Md.  170,  52  Atl.  66. 

Massachosetts.  Lane  v.  Holcomb, 
182  Mass.  360,  65  N.  E.  794;  Rogers 
y.  Abbot,  206  Mass.  270,  138  Am.  St. 
Rep.  394,  92  N.  E.  472. 


Mmnesota.  Northwest  Thresher  Co. 
Y.  Herding,  126  Minn.  184,  L.  R.  A. 
1916F,  837,  148  N.  W.  57. 

MissisaippL  Alabama  Great  South- 
em  Ry.  Co.  V.  Crawley,  118  Miss.  272, 
79  So.  94. 

North  Carolina.  Balk  v.  Harris,  130 
N.  Car.  381,  41  S.  E.  940. 

North  Dakota.  Citizens'  Nat.  Bank 
V.  Branden,  19  N.  D.  489,  27  L.  R.  A. 
(N.S.)   858,  126  N.  W.  102. 

WiaooBsin.  Bank  of  Commerce  y. 
Elliott,  109  Wis.  648,  85  N.  W.  417. 

2  Griffith  Y.  Adams,  95  Md.  170,  52 
Atl.  66;  Bank  of  Commerce  v.  Elliott, 
109  Wis.  648,  85  N.  W.  417. 

3  Lane  v.  Holcomb,  182  Mass.  360, 
65  N.  E.  794. 

4  Leisure  v.  Kneeland,  2  Wash.  537, 
26  Am.  St.  Rep.  888.  27  Pac.  176. 

■  Leisure  v.  Kneeland,  2  Waah.  637| 
26  Am.  St.  Rep.  888,  27  Pac.  176. 
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aside  so  as  to  permit  him  to  set  up  such  defense.*  It  has  been  held, 
however,  that  the  defense  of  a  discharge  in  bankruptcy  is  an  honest 
and  a  meritorious  defense ;  ^  and  that  wherever  a  court  may  vacate 
%,  default  judgment  and  permit  an  honest  and  meritorious  defense 
to  be  set  up,  it  may  vacate  a  default  defense  for  the  purpose  of  a 
discharge  in  bankruptcy  to  be  set  up.*  If  the  discharge  has  been 
granted  after  the  default  judgment  was  taken,  a  court  will  allow 
such  default  to  be  set  aside  in  order  that  such  discharge  may  be 
set  up  as  a  defense.*  A  judgment  against  a  bankrupt  after  his 
discharge  has  been  granted,  can  not  be  treated  as  a  nullity.^*  A 
and  B  were  jointly  liable,  and  A  obtained  a  discharge  in  bank- 
ruptcy. Subsequently,  the  creditor  obtained  a  judgment  against 
A  and  B  jointly,  A  not  pleading  his  discharge  in  bankruptcy.  Exe- 
cution issued:  A's  property  was  levied  on  and  sold  and  the  judg- 
ment was  satisfied  on  the  record.  Subsequently,  in  a  proceeding  to 
which  B  was  not  a  party,  such  sale  was  set  aside  and  the  satis- 
faction was  vacated.  The  creditor  then  attempted  to  enforce  the 
judgment  against  B  on  the  theory  that  the  judgment  against  A 
was  absolutely  void  and  hence  the  satisfaction  was  a  nullity,  and 
the  judgment  against  B  was  valid  and  in  full  force.  This  theory 
was  held  to  be  untenable,  the  judgment  against  A  being  valid,  and 
the  satisfaction  preventing  the  enforcement  of  the  judgment 
against  B." 

If  a  discharge  in  bankruptcy  is  granted  after  an  action  has  been 
begun  against  the  bankrupt  and  before  final  judgment  therein,  the 
bankrupt  may  use  such  discharge  as  a  defense  against  such  judg- 
ment, or  as  a  means  for  preventing  the  enforcement  thereof.^* 

If  the  bankrupt  pleads  his  adjudication  in  bankruptcy  and  asks 
for  a  continuance  until  his  discharge  is  granted  or  refused,  and 
the  trial-court  overrules  his  motion  for  continuance  and  renders 


•  Mack  Mfg.  Co.  v.  Van  Duerson, 
138  Fed.  953. 

T  Northwest  Thresher  Co.  v.  Herd- 
ing, 126  Minn.  184,  L.  R.  A.  1016F, 
837,  148  N.  W.  67;  Citizens'  National 
Bank  y.  Branden,  19  N.  D.  489,  27  L. 
B.  A.  (N.S.)  858,  126  N.  W.  102. 

•  Northwest  Thresher  Co.  v.  Herd- 
ing, 126  Minn.  184,  L.  R.  A.  1916F,  837, 
148  N.  W.  57;  Citizens'  National  Bank 
T.  Branden,  19  N.  D.  489,  27  L.  R.  A. 
<KJ3.)  858,  126  N.  W.  102. 


•  New  Hampshire  Savings  Bank  y. 
Webster,  48  N.  H.  21. 

lODimock  v.  Revere  Copper  Co.,  117 
U.  S.  559,  29  L.  ed.  994;  Lackey  y. 
Steere,  121  111  698,  2  Am.  St.  Rep. 
135,  13  N.  E.  518. 

11  Lackey  v.  Steere,  121  HI.  698,  2 
Am.  St.  Rep.  135,  13  N.  E.  518. 

H  Boynton  v.  Ball,  121  U.  S.  457,  30 
L.  ed.  985;  Morris  v.  Perkins,  148  Ga. 
654,  97  S.  E.  526;  Rogers  v.  Western 
Marine  &  Fire  Ins.  Co.,  1  La.  Ann. 
161;  ComflU  v.  Dakin,  38  N.  Y.  253. 
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judgment,  equity  will  enjoin  the  enforcement  of  such  judgment  on 
the  application  of  the  bankrupt  after  he  has  received  his  discharge 
in  bankruptcy." 

It  is  said  that  the  pleading  need  not  show  the  jurisdiction  of  the 
court  of  bankruptcy  as  this  may  be  presumed^*  Some  courts  hold 
that  the  answer  pleading  a  discharge  must  show  notice  to  the 
creditor  in  question  as  provided  for  by  statute,"  while  other 
authorities  hold  that  regularity  in  proceedings  will  be  presumed, 
and  it  will  accordingly  be  presumed  that  notice  was  given  as 
required  by  law,"  Under  the  latter  theory,  the  creditor  must  plead 
that  the  bankrupt  did  not  schedule  his  debt  if  he  wishes  to  take 
advantage  of  that  fact.^^  It  is  not  necessaiy  that  the  bankrupt 
should  plead  facts  to  show  that  the  debt  in  question  is  not  within 
one  of  the  statutory  exceptions  to  the  operation  of  the  discharge." 

§3165.  Burden  of  proof.  The  bankrupt  act  provides:  **A 
certified  copy  of  an  order  •  •  •  granting  or  setting  aside  a 
discharge,  not  revoked,  shall  be  evidence  of  the  jurisdiction  of  the 
court,  the  regularity  of  the  proceedings,  and  of  the  fact  that  the 
order  was  made."  ^  This  section  was  intended  to  relieve  the  bank- 
rupt from  the  necessity  of  proving  the  entire  record  of  the  bank- 
ruptcy proceedings,  to  prove  his  discharge.  Under  this  section, 
and  under  the  general  principles  of  law,  it  is  held  by  the  weight 
of  authority  that  if  the  discharge  is  admitted  or  proved  the  burden 
of  proof  is  upon  the  creditor  to  show  that  such  discharge  is  not  a 
defense   to   the   liability   which   he   is   seeking   to   enforce.^     An 


18  Morris  v.  Perkins.  148  Oa.  554,  97 
S.  E.  526. 

For  a  case  refusing  an  injunction, 
but  not  involving  the  effect  of  a  dis- 
charge, see  Pell  v.  McCabe,  250  U.  S. 
673,  —  L.  ed.  — . 

14  Bryant  v.  Kinyon,  127  Mich.  152, 
53  L.  R.  A.  801.  86  N.  W.  531;  Bailey 
V.  Gleason,  76  Vt.  115.  56  All.  537. 

15  Balk  V.  Harris,  130  N.  Car.  381,  41 
S.  E.  940;  Bailey  v.  Gleason,  76  Vt. 
115,  56  Atl.  537. 

ISJarecki  Mfg.  Co.  v.  McElwaine, 
107  Fed.  249. 

17  B.  F.  Boden  Grocery  Co.  v.  Leslie, 
IfiO  Ala.  579,  53  So   815. 

18  Bailey  v.  Gleason,  76  Vt.  115,  56 
Atl.  537. 


1  Section  21(f),  Act  of  1898,  as 
amended  Feb.  5,  1903,  e.  487,  |  7. 

2  United  States.  Kreitlein  v.  Ferger, 
238  U.  S.  21,  59  L.  ed.  1184. 

Illinois.  Van  Norman  v.  Young,  228 
111.  425,  81  N.  E.  1060. 

Iowa.  Hallagan  v.  Dowell  (la.),  139 
N.  W.  883  [s.  c,  179  la.  172,  161  N. 
W.  1771. 

Mississippi.  King  v.  Kellogg,  114 
Miss.  375,  75  So.  134. 

New  Jersey,  aaflin  v.  Wolff,  88  N. 
J.  L.  308,  96  Atl  73. 

North  Carolina.  Laffoon  v.  Kemer, 
138  N.  Car.  281,  50  S.  E.  654. 

Vermont.  In  re  Grout,  88  Vt.  318, 
92  Atl.  646. 
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attempt  has  been  made  to  distinguish  between  the  burden  of  proof 
and  the  weight  of  the  evidence;  and  to  hold  that  the  burden  of 
proof,  which  the  bankrupt  assumes  if  he  pleads  his  discharge  in 
bankruptcy  and  such  allegation  is  denied  hy  the  creditor,  does  not 
shift ;  but  that  with  the  production  of  new  evidence  the  burden  may 
shift  from  one  side  to  the  other.'  While  it  is  more  accurate  to  use 
the  term  ** burden  of  proof"  as  fixed  by  the  pleadings  and  as  re- 
maining throughout  the  case  upon  the  party  on  whom  it  is  thus 
placed,  the  court*  are  very  likely  to  use  it  with  reference  to  the 
necessity  of  offering  evidence  to  meet  the  uncontradicted  evidence 
offered  by  the  adversary  party ;  and  as  thus  used  with  reference  to 
a  discharge  in  bankruptcy,  the  introduction  of  evidence  by  one  of 
the  parties  frequently  drives  the  other  to  meet  it  by  other  evidence, 
or  to  lose  the  case.  If  the  discharge  in  bankruptcy  is  conceded  to 
exist,  or  if  it  is  proved,  the  creditor  can  not  recover  unless  he 
shows  that  his  claim  was  not  provable  in  bankruptcy,*  if  he  seeks 
to  avoid  the  effect  of  the  discharge  on  this  ground,  as  where  he 
claims  that  the  claim  was  for  wilful  and  malicious  injury,  or 
incurred  by  fraud  and  the  like."  If  the  fact  that  the  debt  in  ques- 
tion was  omitted  from  the  schedule  is  conceded  or  is  established, 
the  debtor  is  bound,  in  most  jurisdictions,  to  establish  the  fact,  by 
affirmative  evidence,  that  the  creditor  had  notice  of  the  proceed- 
ings in  bankruptcy  in  time  to  take  advantage  thereof.'  It  has  been 
held,  however,  that  the  presumption  in  favor  of  the  discharge  ren- 
ders a  discharge  operative  as  against  a  debt  which  was  not  sched- 
uled, unless  the  creditor  shows  that  he  did  not  have  knowledge  of 
the  proceedings.^    It  would  seem  that  the  presumption  in  favor  of 

m 

the  discharge  should  not  protect  a  debtor  who  has  failed  to  comply 


3  Smith  v.  Hill,  232  Mass.  188,  2  A. 
L.  R.  1667,  122  N.  E.  310  [citing,  Sloan 
V.  GroUman,  113  Md.  192,  77  Atl.  677; 
Wylie  V.  Marinofsky,  201  Mass.  583, 
88  N.  E.  448;  Wineman  v.  Fisher.  135 
Mich.  604,  98  N.  W.  404;  Calmenson 
V.  Mondry,  137  Minn.  123,  162  N.  W. 
1076;  Armstrong  v.  Sweeney,  73  Neb. 
775,  103  N.  W.  436]. 

4Hallagan  v.  Dowell,  179  la.  172, 
161  N.  W.  177;  Bailey  v.  Gleason,  76 
Vt.  115.  56  AtL  537. 

SHallagan  v.  Dowell  (la.),  139  N. 
W.  883  [s.  c,  179  la.  172,  161  N.  W. 
177]. 


(Maryland.  Sloan  v.  C.rollraan,  113 
Md.  192,  77  Atl.  577. 

Massachusetts.  Smith  v  llill,  232 
Mass.  188,  2  A.  L.  R.  1667,  122  N.  E. 
310. 

Michigan.  Wineman  v.  Fisher,  13;1 
Mich,  604,  98  N.  W.  404. 

Minnesota.  Calmenson  v.  Moudry, 
137  Minn.  123,  162  N.  W.  1070. 

Nebraska.  Armstrong  v.  Sweeney. 
73  Neb.  775,  103  N.  W.  436. 

7Laffoon  v.  Kerner,  138  N.  Car.  281, 
50  S.  £.  664. 
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with  the  requirements  of  the  bankrupt  act  by  omitting  the  name 
of  a  creditor  from  the  schedule.  Whichever  party  may  be  bound 
to  establish  notice,  or  the  want  of  it,  in  cases  of  this  sort,  the  use 
of  the  term  ** burden  of  proof"  in  two  different  senses  induces 
some  courts  to  say  that  the  burden  of  proof  remains  on  the  defend- 
ant who  has  alleged  his  discharge,  and  that  this  burden  does  not 
shift  although  the  preponderance  of  evidence  shifts  from  side  to 
side;  while  the  other  use  of  the  term  ** burden  of  proof"  leads 
other  courts  to  speak  of  the  effect  of  introducing  evidence  which 
must  be  met  in  order  to  prevail,  as  the  shifting  of  the  burden  of 
proof. 


§  3166.  New  promise  as  waiving  discharge.  While  it  is  occa- 
sionally said  that  a  discharge  in  bankruptcy  discharges  the  debt,^ 
this  statement  is  made  to  explain  the  rule  that  a  debt  which  is 
barred  by  a  discharge  in  bankruptcy  is  not  revived  by  a  part  pay- 
ment,* or  by  anything  short  of  an  express  promise.  It  is  usually 
said  that  a  discharge  in  bankruptcy  does  not  discharge  the  debt 
itself,  but  merely  creates  a  bar  to  enforcing  it,  which  the  debtor 
may  take  advantage  of,  if  he  wishes.'  There  is  so  great  a  differ- 
ence between  the  discharge  of  a  debt  and  its  bar  by  bankruptcy 
that  a  promise  made  by  a  third  person  to  a  creditor  is  supported 
by  suflficient  consideration  if  the  creditor  discharges  the  debtor  from 
liability  on  a  debt  already  barred  by  bankruptcy.* 

The  debtor  may  accordingly  prefer  not  to  take  advantage  of  his 
discharge,  and  may  waive  the  bar  thereof.  Such  a  waiver  may  be 
effected  by  a  new  promise  to  pay  a  debt  which  is  otherwise  barred 
by  such  discharge.'    Such  a  promise  is  enforceable  if  made  after 


1 1t  is  said  that  "the  decree  of  the 
bankrupt  court  discharges  and  extin- 
guishes the  debt."  Needham  v.  Mat- 
thewson,  81  Kan.  340  [sub  nomine, 
Matthewson  v.  Needham,  26  L.  R.  A. 
(N.S.)  274,  106  Pac.  436]. 

In  this  case,  however,  it  is  said  that 
the  old  debt  is  a  moral  obligation  which 
is  a  eufBcient  consideration  for  a  sub- 
sequent promise  to  pay  it. 

2  See  §  3169. 

SZavelo  V.  Beeves,  227  U.  S.  626, 
67  L.  ed.  676  [affirming,  Zavelo  ▼.  J. 
S.  Reeves  &  Co.,  171  Ala.  401,  64  So. 
664]. 


It  is  said  that  a  discharge  in  bank- 
ruptcy '^goes  only  to  the  remedy  and 
does  not  cancel  the  debt,  which  remains 
as  an  unenforceable  moral  obligation." 
Rate  V.  American  Smelting  &  Refining 
Co.,  66  Mont.  277,  184  Pac.  478. 

It  may  be  added  that  in  this  same 
case  the  coiurt  quotes,  In  re  West,  128 
Fed.  206,  to  the  effect  that  a  discharge 
in  bankruptcy  operates  as  a  discharge 
of  the  obligations  of  the  bankrupt. 

On  this  question  see  §f  3166  et  seq. 

4  Webster  v.  Le  Compte,  74  Md.  249, 
22  Atl   232. 

■  United  States.  Allen  ▼.  Ferguson, 
86  U.  S.  (18  Wall)  1,  21  L.  ed.  864; 
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the  proceedings  in  bankruptcy  have  been  instituted  but  before  a 
discharge  has  been  granted.*    It  has,  however,  been  held  that  in 


Zavelo  V.  Reeves,  227  U.  S.  625,  57 
L.  ed.  676  [affirming,  171  Ala.  401,  54 
So.  654]. 

Alabama.  Anthony  v.  Sturdivant, 
174  Ala.  521,  56  So.  571;  Dantzler  y. 
Scheuer,  —  Ala.  — ,  82  So.  103. 

California.  Lambert  v.  Schmalz,  118 
Cal.  33,  50  Pac.  13. 

Indiana.  Willis  v.  Cushman,  115  Ind. 
100,  17  N.  E.  168. 

Kentucky.  Thornbeny  v.  Dils,  80 
Ky.  241;  Brooks  v.  Paine  (Ky.),  77  S. 
W.  190. 

Maryland.  Old  Town  National  Bank 
V.  Parker,  121  Md.  61,  87  Atl.  1105. 

Massachusetts.  Way  ▼.  Sperry,  60 
Mass.  (6  Gush.)  238,  52  Am.  Dec.  770. 

Michigan.  Craig  v.  Seitz,  63  Mich. 
727,  30  N.  W.  347. 

Minnesota.  Smith  v.  Stanchfield,  84 
Minn.  343,  87  N.  W.  917;  Pearsall  v. 
Tabour,  98  Minn.  248,  108  N.  W.  808. 

Missouri.  Wializenus  y.  OTallon,  91 
Mo.  184,  3  S.  W.  837. 

New  York.  Dusenbury  v,  Hoyt,  53 
N.  Y.  521,  13  Am.  Rep.  543;  Herring- 
ton  y.  Dayitt,  220  N.  Y.  162,  1  A.  L.  R. 
1700,  115  N.  E.  476. 

North  Carolina.  Cauley  y.  Dunn,  167 
N.  Car.  32,  83  S.  E.  16. 

Ohio.  Turner  y.  Chrisman,  20  Ohio 
332. 

Pennsylyania.  Hobough  y.  Murphy, 
114  Pa.  St.  358,  7  Atl.  139;  Murphy  y. 
Crawford,  114  Pa,  St.  496,  7  Atl.  142. 

•  England.  Kirkpatrick  y.  Tattersall, 
13  Mees.  &  W.  766. 

United  States.  Allen  y.  Ferguson, 
86  U.  S.  (18  Wall)  1,  21  L.  ed.  854; 
Zayelo  y.  Reeyee,  227  U.  S.  625,  57  L. 
ed.  676. 

Alabama.  Griel  y.  Solomon,  82  Ala. 
86,  2  So.  322. 

Arkansas.  Lanagin  y.  Nowland,  44 
Ark.  84. 

Georgia.  Dicks  y.  Andrews,  132  Oa. 
001,  64  S.  E.  788. 


Iowa.  Knapp  y.  Hoyt,  57  la.  591,  42 
Am.  Rep.  59,  10  N.  W.  925. 

Maine.    Otis  y.  Gazlin,  31  Me.  567. 

Maryland.  Old  Town  National  Bank 
y.  Parker,  121  Md.  61,  87  Atl.  1105. 

Massachusetts.  Lerow  y.  Wibnarth, 
89  Mass.  (7  All.)  463,  83  Am.  Dec.  701. 

New  Hampshire.  Wiggin  y.  Hodg- 
don,  63  N.  H.  39. 

New  York.  Jersey  City  Ins.  Co.  y. 
Archer,  122  N.  Y.  376,  25  N.  E.  338. 

North  Carolina.  Homthal  y.  McRae, 
67  N.  Car.  21 ;  Fraley  y.  Kelley,  67  N. 
Car.  78. 

Wisconsin.  Hill  y.  Trainer,  49  Wis. 
537,  5  N.  W.  926. 

"It  is  settled,  howeyer,  that  a  dis- 
charge, while  releasing  the  bankrupt 
from  legal  liability  to  pay  a  debt  that 
was  provable  in  the  bankruptcy,  leayes 
him  under  a  moral  obligation  that  is 
euffieient  to  support  a  new  promise  to 
pay  the  debt.  And  in  reason,  as  well 
as  by  the  greater  weight  of  authority, 
the  date  of  the  new  promise  is  imma- 
terial. The  theory  is  that  the  dis- 
charge destroys  the  remedy,  but  not 
the  indebtedness;  that,  generally 
speaking,  it  relates  to  the  inception  of 
the  proceedings,  and  the  transfer  of 
the  bankrupt's  estate  for  the  benefit 
of  creditors  takes  effect  as  of  the  same 
time;  that  the  bankrupt  becomes  a 
free  man  from  the  time  to  which  the 
discharge  relates,  and  is  as  competent 
to  bind  himself  by  a  promise  to  pay 
an  antecedent  obligation  which  other- 
wise would  not  be  actionable  because 
of  the  discharge,  as  he  is  to  enter  into 
any  new  engagement.  And  so,  under 
other  bankrupt  acts,  it  has  been  com- 
monly held  that  a  promise  to  pay  a 
proyable  debt,  notwithstanding  the 
discharge,  is  as  effectual  when  made 
after  the  filing  of  the  petition  and  be- 
fore the  discharge  as  if  made  after  the 
discharge."    Zavelo  v.  Reeyes,  227  U. 
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order  to  waive  the  bar,  the  new  promise  must  be  made  after  dis- 
charge and  before  suit  is  brought  upon  the  debt.' 

A  debt  which  is  barred  by  a  composition  with  creditors  under 
the  bankrupt  act,  is  a  sufficient  obligation  to  amount  to  a  consid- 
eration for  a  subsequent  promise  to  pay  it,^  as  long  as  no  new  and 
independent  consideration,  outside  of  the  pre-existing  liability,  sup- 
ports the  promise  of  the  creditor  to  refrain  from  enforcing  the  bar 
of  the  original  debt.  If  the  original  debt  was  released  by -a  valid 
release  under  seal,  or  if  it  was  discharged  by  compromise  which 
was  supported  by  a  sufficient  consideration,  the  former  obligation 
is  generally  held  not  to  be  a  sufficient  consideration  for  the  subse- 
quent promise.'  Such  new  promise  may  be  enforced  by  the  assignee 
of  the  claim  which  the  debtor  thus  promises  to  pay.^* 


§  3167.  Elements  of  new  promise.  An  unaccepted  offer  is  not 
such  a  new  promise  as  will  render  the  former  debt  enforceable.^ 
A  promise  by  the  debtor  to  the  creditor  to  pay  a  debt  barred  by 
bankruptcy  if  he  were  given  time  is  unenforceable  if  it  is  not 
shown  that  such  offer  was  accepted  and  a  definite  time  fixed  for 
extension.'  If  the  debtor  offers  to  pay  in  instalments  and  the 
creditor  refuses  this  offer,  there  is  no  new  contract,  and  the  bar  of 
the  statute  is  not  waived.' 

In  order  to  revive  a  debt  which  has  been  barred  by  a  discharge 
in  bankruptcy  an  express  promise  is  necessary.^    This  promise  must 


S.  625,  57  L.  ed.'676  [affirming,  Zavelo 
▼.  Reeves,  171  Ala.  401,  54  So.  654; 
citing,  Rirkpatrick  y.  Tattersall,  13 
Mees.  &  W.  766;  Griel  v.  Solomon,  92 
Ala.  85,  2  So.  322;  Lanagin  v.  Now- 
land,  44  Ark.  84;  Knapp  v.  Hoyt,  57 
la.  591,  42  Am.  Rep.  50,  10  N.  W.  025; 
Otis  V.  Gazlin,  31  Me.  567;  Wiggin  v. 
Hodgdon,  63  N.  H.  30;  Jersey  City  Ins. 
Co.  V.  Archer.  122  N.  Y.  376,  25  N.  E. 
338;  Homthal  v.  McRae,  67  N.  Car. 
21;  Fraley  v.  Kelley,  67  N.  Car.  78; 
Hill  V.  Trainer,  40  Wis.  537,  5  N. 
W.  026]. 

Contra,  Holt  v.  Akarman,  84  N.  J. 
L.  371,  86  Atl.  408. 

7  Thornton  v.  Nichols,  110  Ga.  60,  45 
S.  E.  785. 

•  Herrington    v.    Davitt,    220   N.    Y. 
162,  1  A.  L.  R.   1700,  115  N.  E.  476; 


Cohen  v.  Lachenmeier,  147  Wis.  640, 
133  N.  W.  1000. 

tSee  §634. 

ISWolffe  y.  Eberlein,  74  Ala.  00,  40 
Am.  Rep.  800;  Badger  v.  Gilmore,  33 
N.  H.  361,  66  Am.  Dec.  720. 

1  Stem  v.  Smith,  225  HL  430,  80  K. 
E.  307;  Riggs  v.  Roberts,  85  N.  Oar. 
151,  30  Am.  Rep.  602. 

2  Smith  V.  Stanchfield,  84  Minn.  343, 
87  N.  W.  017. 

3  International  Harvester  Co.  v.  Ly- 
man, 00  Minn.  275,  06  K.  W.  87. 

4  Illinois.  Katz  y.  Moessinger,  110 
lU.  372. 

Indiana.  Shockey  y.  Milk,  71  Ind. 
288,  36  Am.  Rep.  106. 

New  Hampshiie.  Stark  y.  Stinson, 
23  N.  H.  250. 
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be  clear  and  unequivocal.*  A  note  given  for  such  pre-existing  debt 
is  a  sufficient  express  promise,*  as  is  a  confession  of  judgment  for 
such  debt.^ 

Such  promise  must  be  clear  and  unequivocal.*  A  promise  by  a 
debtor,  **I  will  pay  you  some  day — can't  say  when";*  or  a  prom- 
ise, **Tou  will  be  paid  every  dollar  [of  your  claim]  with  interest 
as  soon  as  I  can  sell  the  mill";^*  or  that  the  debtor  **  shall  have 
her  money  even  if  but  a  little  at  a  time, ' ' "  has  been  held  to  be 
sufficiently  clear  and  unequivocal.  On  the  other  hand,  a  statement 
to  the  effect  that  the  bankrupt  expects  to  pay  more  of  his  former 
debts,  that  the  next  debt  paid  will  be  that  of  the  creditor  in  ques- 
tion, and  that  the  bankrupt  regards  his  promises  good ;  '*  or  a 
statement  that  the  bankrupt  "will  make  a  desperate  effort  to  pay 
you  something  on  the  note";^*  or  a  statement  by  him,  **I  will  do 
all  I  can  to  pay  you";'*  or  a  statement,  **Be  satisfied;  all  will  be 


Ohio.  Turner  v.  Chriaman,  20  Ohio 
332;  Dyer  v.  Isham,  4  Ohio  C.  C.  429, 
2  Ohio  C.  D.  633. 

Pennsylyania,  Bolton  v.  King,  105 
Pa.  St.  78. 

SBigelow  V.  NorriB»  139  Mass.  12, 
29  N.  £.  61. 

t  Christie  v.  Bridgman,  51  N.  J.  £q. 
331,  25  Atl.  939,  30  Ail.  429. 

7  Dewey  v.  Moyer,  72  N.  Y.  70. 

•  United  States.  Allen  v.  Ferguson, 
85  U.  S.  (18  Wall.)  1,  21  L.  ed.  854. 

Alateina.  Dantzler  y.  Scheuer,  — 
Ala.  — ,  82  8o.  103. 

niinoia.  Stem  y.  Smith,  225  ni.  430, 
80  N.  E.  307. 

Indiana.  Meech  ▼.  Lamon,  103  Ind. 
615,  53  Am.  Rep.  540,  3  N.  E.  169. 

Kansas.  Needham  v.  Matthewson,  81 
Kan.  340,  26  L.  R.  A.  (N.S.)  274,  105 
Pac.  436. 

Michigan.  Edwards  y.  Nelson,  51 
Mich.  121,  16  N.  W.  261;  Brewer  v. 
Boynton,  71  Mich.  254,  39  N.  W.  49. 

Minnesota.  Smith  y.  Stanchfield,  84 
Minn.  343,  87  N.  W.  917. 

Pennsylyania.  Bolton  y.  King,  105 
Pa.  St.  78. 

North  Carolina.  Riggs  f.  Roberts, 
86  N.  Car.  151,  39  Am.  Rep.  602. 

South  Carolina.    Ferguson  y.  Harris, 


39  S.  Car.  323,  39  Am.  St.  Rep.  731, 
17  S.  E.  782. 

Vermont.  McDougall  y.  Page,  55  Vt. 
187,  45  Am.  Rep.  602. 

Washington.  Coe  y.  Rosene,  66 
Wash.  73,  38  L.  R.  A.  (N.S.)  577,  118 
Pac.  881. 

"Nothing  is  sufficient  to  reviye  a  dis- 
charged debt  imless  the  jury  are  an* 
thorized  by  it  to  say  that  there  is  the 
expression  by  the  debtor  of  a  clear  in- 
tention to  bind  himself  to  the  pay- 
ment of  the  debt.  Thus,  partial  pay- 
ments do  not  operate  as  a  new  prom- 
ise to  pay  the  residue  of  the  debt. 
The  payment  of  interest  will  not  re- 
viye  the  liability  to  pay  the  principal, 
nor  is  the  expression  of  an  intention 
to  pay  the  debt  sufficient."  Allen  ▼. 
Ferguson^  85  U.  S.  (18  Wall.)  1,  21  L. 
ed.  854. 
t  Bolton  y.  King,  105  Pa.  St.  78. 
ISHerrington  y.  Dayitt,  220  N.  Y. 
162,  1  A.  L.  R.  1700,  115  N.  E.  476. 

11  Sundling  y.  Willey,  19  S.  D.  29S, 
103  N.  W.  38. 

12  Coe  y.  Roecne,  66  Wash.  73,  38  L. 
R.  A.  (N.S.)  577,  118  Pac.  881. 

13  Moore  y.  Trounstine,  126  Ga.  116, 
54  S.  E.  810. 

14  Holt  y.  Akarman,  84  N.  J.  L.  871, 
86  Atl.  408. 
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right.  I  intend  to  pay  all  my  just  debts,  if  money  can  be  made 
from  hired  labor.  Security  debt  I  can  not  pay.  •  •  •  All  will 
be  right  betwixt  me  and  my  just  creditors";^'  or,  ''I  can't  pay 
you  what  I  owe  you,  but  I  will  pay  you  soon,  or  next  winter.  I 
need  what  money  I  now  have  for  building  and  it  will  do  you  more 
good  to  get  it  in  a  lump'*;^*  or,  "I  will  send  you  the  first  spare 
'V  or  *X'  I  have.  •  •  •  I  will  not  be  long  either";"  or,  ''I 
shall  not  take  any  notice  of  your  abuse  of  me  till  I  have  paid  you 
the  amount  I  owe  you,  which  I  shall  surely  do,'* "  is  not  sufiBciently 
clear  and  unequivocal  to  render  the  bankrupt  liable  upon  such 
promise. 

It  is  often  said  that  such  a  promise  must  be  unconditional.^' 
This,  however,  means  only  that  the  creditor  who  wishes  to  enforce 
a  conditional  promise  must  show  that  the  condition  has  been  per- 
formed, and  that  the  new  promise  can  not  be  enforced  if  the  con- 
dition has  not  been  performed.*  On  the  other  hand,  if  the  condi- 
tion annexed  to  such  promise  is  fulfilled,  the  promise  is  enforce- 
able.^^ If  the  debtor  promises  to  pay  **when  he  is  able,"  such 
promise  is  enforceable  on  proof  that  he  is  able.^  If  a  l^ankrupt 
promises  to  pay  certain  notes  when  they  mature  if.  iie  is  able,  and 
if  not  able  then  to  pay  them  when  he  is  able,  sich  promise  is  valid, 
but  the  bankrupt  is  not  bound  to  renew  sr.ch  notes  as  they  fall 
due." 


IS  Allen  V.  Ferguson,  86  U.  S.  (18 
Wall.)  1,  21  L.  ed.  854. 

18  Faison  v.  Bowden,  72  N.  Car.  403. 

ITBigelow  y.  Norris,  141  Mass.  14, 
6  N.  E.  88. 

ISDennan  v.  Gould,  141  Mass.  16,  6 
N.  E.  222. 

1*  Egbert  v.  McMichael,  48  Ky.  (0  B. 
Mon.)  44;  Bigelow  v.  Norris,  139  Mass. 
12,  29  N.  E.  61;  Brown  v.  CJolller,  27 
Tenn.  (8  Humph.)  510. 

20  Alabama.  Kraus  v.  Torry,  146 
Ala.  548,  40  So.  956;  Dantzler  v. 
Scheuer,  —  Ala.  — ,  82  So.  103. 

Indiana.  Meech  v.  Lamon,  103  Ind. 
615,  53  Am.  Rep.  540,  3  N.  E.  159. 

Massachusetts.  Elwell  v.  Cumner, 
136  Mass.  102;  Nathan  v.  Leland,  193 
Mass.  576,  79  N.  E.  793. 

Minnesota.  Smith  v.  Stanchfield,  84 
Minn.  843,  87  N.  W.  917. 


New  York.  Lawrence  y.  Harrington, 
122  N.  Y.  408,  25  N.  E.  406. 

21  Alabama.  Griel  v.  Solomon,  82 
Ala.  86,  60  Am.  Rep.  733,  i  So.  322. 

Iowa.  Knapp  t.  Hoyt,  67  la.  691, 
10  N.  W.  926. 

Kentucky.  Eckler  y.  Qalbralth,  75 
Ky.  (12  Bush.)  71. 

Massachusetts.  Way  ▼.  Sperry,  60 
Mass.  (6  Gush.)  238. 

Vermont.  Sherman  y.  Hobart,  26 
Vt.  6a 

22  Torry  y.  Exauss,  149  Ala.  200,  43 
So.  184;  Taylor  y.  Nixon,  36  Tenn.  (4 
Sneed)  362. 

See  also,  Dantzler  y.  Scheuer,  —  Ala. 
— ,  82  So.  103. 

23  Dantzler  y.  Scheuer,  —  Ala.  — ^ 
82  So.  103. 


5567 


Bankruptcy 


§3168 


An  oral  promise  to  pay  such  debt  is  sufScient  in  the  absence  of 
statnte,^  though  if  the  statute  specifically  requires  a  written  con* 
tract  in  such  cases  such  contract  can  not  be  enforced  if  not  in 
writing." 

§  3168.  Nature  of  liability  created  by  new  promise.  Whether 
the  new  promise  creates  a  new  liability  supported  by  the  original 
liability  as  a  consideration,  or  whether  the  new  promise  merely 
waives  the  bar  of  the  discharge  and  leaves  the  original  liability  in 
force  is  a  question  upon  which  there  is  a  real  conflict  of  authority 
and  a  greater  apparent  conflict.  Some  authorities  hold  that  the 
liability  is  on  the  new  promise.*  While,  in  some  cases,  this  means 
nothing  more  than  that  the  creditor  may  sue  on  the  new  promise 
if  he  so  elects,  in  other  cases  it  means  Ihat  he  can  not  sue  on  the 
original  promise ;  ^  and  that,  if  he  does  so,  his  replication,  setting 
up  the  new  promise,  to  the  defendant's  plea,  setting  up  his  dis- 
charge in  bankruptcy,  will  be  subject  to  demurrer.^  Other  author- 
ities treat  the  liability  as  being  on  the  original  claim.*  No  good 
reason  appears  for  refusing  to  hold  that  either  theory  of  the  nature 


MGeorgU.  Roes  y.  Jordan,  82  6a. 
298. 

niinois.  Marshall  v.  Tracy,  74  lU. 
370. 

Michigaa.  Craig  ▼.  Seitz,  63  Mich. 
727,  30  N."  W.  347. 

Minaeflota.  Smith  v.  Stanchfield,  84 
Minn.  343,  87  N.  W.  917. 

New  Jersey.  Holt  v.  Akarman,  84 
N.  J.  L.  371,  86  AtL  408. 

North  Carolina.  Henley  v.  Lanier, 
75  N.  Car.  172. 

Vermont.  Farmers'  &  Mechanics' 
Bank  y.  Flint,  17  Vt.'508,  44  Am.  Dec. 
351. 

9  Jacobs  T.  Carpenter,  161  Mass.  16, 
36  N.  E.  676;  Nathan  y.  Leland,  103 
Mass.  576,  70  N.  K  703;  Farmers'  & 
Mechanics'  Bank  y.  Flint,  17  Vt.  508, 
44  Am.  Dec  351. 

lEnsiand.  Tmeman  y.  Fenton,  2 
Cowp.  544. 

California.  Chabot  y.  Tucker,  30 
CaL434. 

Tndiam.  Post  y.  Losey,  111  Ind.  74, 
60  Am.  Rep.  677,  12  N.  E.  121. 

OONTRAOTS— yOL.  y— S4 


Kentucky.  Egbert  y.  McMichael,  48 
Ky.  (0  B.  Bon.)  44;  Carson  y.  Os- 
borne,  40  Ky.  (10  B.  Mon.)  155. 

North  Carolina.  Fraley  y.  KeDy,  88 
N.  Car.  227,  43  Am.  Rep.  743. 

Pennsylyania.  In  re  Field,  2  Rawle 
(Pa.)  351,  21  Am.  Dec  454;  Hobough 
V.  Murphy,  114  Pa.  St.  358. 

2  Graham  y.  Hunt,  47  Ky.  (8  B. 
Mon.)  7. 

3  Graham  y.  Hunt,  47  Ky.  (8  B. 
Mon.)  7. 

4  Arkansas.  Kowland  y.  Lanagaa,  45 
Ark.  108. 

Blinoia.  Classen  y.  Schoenemann,  80 
IlL  304. 

New  Hampahixe.  Badger  y.  Gifanore, 
33  N.  H.  361,  66  Am.  Dec  720. 

New  Toik.  Dosenbnry  y.  Hoyt,  58 
N.  Y.  521,  13  Am.  Rep.  543;  Herring- 
ton  y.  Dayitt,  220  N.  T.  162,  1  A.  L.  R. 
1700,  115  N.  E.  476. 

Ohio.  Turner  ▼.  Chrisman,  20  Ohio 
332. 
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of  the  debtor's  liability  may  be  entertained.  Many  of  the  courts 
have  assumed,  however,  that  one  or  the  other  of  these  theories  must 
be  entertained  to  the  exclusion  of  the  alternative.  A  number  of 
courts  have,  however,  held  that  if  all  the  facts  appear  on  the 
record,  the  rights  of  the  parties  are  the  same  on  whichever  theory 
of  the  case  the  plaintiff  is  proceeding  and  that  the  creditor  may, 
accordingly,  recover  on  either  theory.* 


§3169.  Part  paymeat.  Since  a  new  promise  to  pay  a  debt 
barred  by  bankruptcy  must,  to  be  enforceable  against  the  debtor, 
be  clear  and  unequivocal,  a  part  payment  of  a  debt  is  not  of  itself 
sufScient  to  waive  the  bar  of  bankruptcy.'  This  is  so  whether  the 
part  payment  is  made  after  the  discharge  in  bankruptcy  has  been 
granted,*  or  after  proceedings  in  bankruptcy  have  been  begun  and 
before  the  discharge  in  bankruptcy  has  been  granted.*  While  the 
rule  that  part  payment  does  not  revive  the  original  debt  is  well 
settled,  it  is  unfortunate  that  it  has  been  justified  on  the  theory 


I  United  States.  Allen  v.  Ferguson, 
85  U.  S.  (18  Wall.)   1,  21  L.  ed.  854. 

AlalMiiiJL  Tony  v.  Krauaa,  149  Ala. 
200,  43  So.  184. 

Illmoifl.  Classen  v.  Schoenemann,  80 
111.  304. 

HaiBie.  Spooner  v.  Russell,  30  Me. 
454. 

Kew  York.  Herrington  v.  Dayitt, 
220  N.  Y.  162,  1  A.  L.  R.  1700,  116  N. 
E.  476. 

See  also.  Turner  v.  Chrisman,  20 
Ohio  332. 

llUiitoia.  Stern  v.  Smith,  225  111. 
430,  80  N.  E.  307. 

Kanaaa,  Needham  v.  Matthewson, 
81  Kan.  340  [sub  nomine,  Matthewson 
▼.  Needham,  26  L.  R.  A.  (N.S.)  274, 
105  Pac.  436]. 

Ktntucky.  Tolle  y.  Smith's  Execu- 
tor, 98  Ky.  464,  83  8.  W.  410. 

MASsachusetts.  Merriam  y.  Bayley, 
55  Mass.  (1  Cush.)  77,  48  Am.  Dec. 
591;  Cambridge  Sayings  Institution  y. 
Littlefield,  60  Mass.  (6  Cush.)  210;  Ja- 
cobs y.  Carpenter,  161  Mass.  16,  36  N. 
E.  676;  Helm  y.  Chapman,  171  Mass. 
347,  50  N.  E.  529. 


New  Hampshire.  Stark  y.  Stinson, 
23  N.  H.  259. 

New  York.  Lawrence  y.  Harrington, 
122  N.  Y.  408,  25  N.  E.  406. 

''Although  the  moral  obligation  to 
pay  the  discharged  debt  is  a  sufficient 
consideration  for  a  promise  to  pay, 
the  cause  of  action  rests  on  the  new 
promise,  and  not  upon  the  old  debt. 
This  furnishes  the  distinction  between 
a  cause  of  this  kind  and  one  where  the 
defense  is  the  Statute  of  limitations. 
The  new  promise  to  pay  a  debt  which 
has  been  discharged  in  bankruptcy 
must  be  a  clear,  distinct  and  unequiyo- 
cal  promise  to  pay  the  specific  debt 
without  qualification  or  condition,  and 
can  not  be  implied  from  the  fact  of 
part  payment  or  from  other  circum- 
stances." Needham  y.  Matthewson,  81 
Kan.  340  [sub  nomine,  Matthewson  y. 
Needham,  26  L.  R.  A.  (N.S.)  274,  105 
Pac.  436]. 

2  Merriam  y.  Bayley,  55  Mass.  (I 
Cush.)  77,  48  Am.  Dec.  591;  Dyer  y. 
Ishftm,  4  Ohio  C.  C.  429,  2  Ohio  C.  D. 
633. 

3Heim  y.  Chapman,  171  Mass.  347, 
50  N.  E.  529. 
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that  bankruptcy  discharges  the  original  debt  as  distinguished  from 
the  remedy  thereon.  **The  Statute  of  Limitations,  being  a  statute 
of  repose,  does  not  discharge  the  debt,  but  only  bars  the  remedy. 
An  implied  promise  to  pay  revives  the  debt  so  far  as  the  statute  is 
concerned  as  effectually  as  an  express  promise.  But  the  decree  of 
the  bankrupt  court  discharges  and  extinguishes  the  debt,  and  in 
order  to  support  a  legal  obligation  to  pay  the  old  indebtedness 
there  must  be  an  express  promise."* 

4Needham  v.  Matthewson,  81   Kan.      ham,  26  L.  R.  A.  (N.8.)  274,  105  Pac. 
340  [sub  nomine,  Matthewson  v.  Need-      436]. 
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